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PRELIMINARY STATEMENT

This is an appeal from a Final Order of Judge June McKinney from the

Division of Administrative Hearings ruling that Fla. Admin. Code rule 691-40.103

(hereinafter, the "Rule") constitutes an invalid exercise of delegated legislative

authority in violation of subsections, 120.52(8)(b) and (d), Florida Statutes.

Appellee, Peter R. Brown Construction, Inc. ("Peter Brown"), filed a petition to

invalidate the Rule because the State of Florida, Department of Financial Services

("DFS") cited to it as a basis for denying payment to Peter Brown under a contract

it has with the State of Florida, Department of Management Services ("DMS").

Record references herein correspond to either the volume and page

number(s) (Vol. , p.j of the indices prepared by the Clerk of the Court, or

Petitioner's Exhibits identified in the indices by exhibit number and page

number(s) (P. Exh., p_i.
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STATEMENT OF THE FACTS

DMS was designated by law as the State agency to construct and manage the

new courthouse building for the First District Court of Appeal (the Project).

Pursuant to its authority, DMS entered into a contract (the "General Contract")

with Peter Brown as the general contractor/construction manager for the

construction of the Project. The parties stipulated that the General Contract is a

valid and enforceable contract. (Vol. I, p.82).

During construction, DMS issued a Change Order to the General Contract

directing Peter Brown to retain the services of subcontractor Signature Art Gallery,

Inc. ("Signature") to acquire, fabricate and install in the Project framed

reproductions of historic photographic images of northern Florida.1 The cost of the

Change Order was $390,354.42 which included not only the cost for Signature's

subcontractor work ($357,500.00), but also the costs for Peter Brown, as the

general contractor/construction manager, to implement and supervise the Change

Order work ($32,854.42). (P. Exh. 2, p. 3).

The Florida Legislature appropriated $48.8 Million for the Project, which

was all of the funds required to complete the Project. DMS was charged with

1 The acquired historical photographic reproductions were from the Florida
archives and they were intended by the architect to be permanently installed in the
Project. See Affidavit of Rick Barnett In support of Payment for Invoice. (Exh.
10, p.13).

2

STATEMENT OF THE FACTS 

DMS was designated by law as the State agency to construct and manage the 

new courthouse building for the First District Court of Appeal (the Project). 

Pursuant to its authority, DMS entered into a contract (the "General Contract") 

with Peter Brown as the general contractor/construction manager for the 

construction of the Project. The parties stipulated that the General Contract is a 

valid and enforceable contract. (Vol. I, p.82). 

During construction, DMS issued a Change Order to the General Contract 

directing Peter Brown to retain the services of subcontractor Signature Art Gallery, 

Inc. ("Signature") to acquire, fabricate and install in the Project framed 

reproductions of historic photographic images of northern Florida. 1  The cost of the 

Change Order was $390,354.42 which included not only the cost for Signature's 

subcontractor work ($357,500.00), but also the costs for Peter Brown, as the 

general contractor/construction manager, to implement and supervise the Change 

Order work ($32,854.42). (P. Exh. 2, p.  3). 

The Florida Legislature appropriated $48.8 Million for the Project, which 

was all of the funds required to complete the Project. DMS was charged with 

1  The acquired historical photographic reproductions were from the Florida 
archives and they were intended by the architect to be permanently installed in the 
Project. See Affidavit of Rick Barnett In support of Payment for Invoice. (Bxh. 
10, p.13). 

2 



staying within its budget which it did including the Change Order. Following

inspection by the architect, DMS approved payment to Peter Brown for the Change

Order work. DFS, in its role as check-writer for the State, refused to pay citing,

inter alia, the Rule. All other payments for the Project were ultimately paid by

DFS to Peter Brown. (Vol. I, p.82). Thus, but for the Change Order, DFS has paid

over 99.9% of the expenditures for the Project with appropriated funds.

As a direct result of DFS' denial of payment, Signature sued DMS in the

Circuit Court of the Second Judicial Circuit, in and for Leon County, Florida (the

"Lawsuit"). (See Initial Brief, p.3; Vol. I, p.82). Upon the court's own motion in

that action, Peter Brown and DFS were deemed indispensable parties whose

absence would prevent the complete and efficient resolution of this case. (Vol. I,

p.82). Signature, therefore, amended its Complaint to include Peter Brown and

DFS as defendants. Id. In response to the Amended Complaint, DFS raised

various affirmative defenses as grounds to deny payment to Peter Brown for

Signature's work. Consequently, Peter Brown has been forced to defend against

DFS' allegations in Court and pursue payment for itself and its subcontractor for

work already performed. DFS cited the Rule among its affirmative defenses

causing Peter Brown to file its Petition to Determine the Invalidity of Existing

Administrative Rule.
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On April 30, 2012, DFS filed its Motion to Dismiss asserting that Peter

Brown lacked standing. (Vol. I, p. 41). On May 8, 2012, Judge McKinney entered

her Order Denying the Motion to Dismiss because Peter Brown had demonstrated

a real and immediate injury in fact by showing it was subjected to a lawsuit based

on Respondent denying the contested payment. The AU found that defending a

litigation is not conjecture and establishes injury in fact. She went on to find that

Peter Brown lies within the zone of interest to be regulated by the Rule in that DFS

had paid Petitioner 99% of the Contract based on Petitioner's Payment Requests

with the remaining portion denied based on Rule 691-40.103.

Following a Final Hearing, Judge McKinney entered a 19 page Final Order

in which the Court found that the challenged rule was invalid. First, the Court

concluded that there was a lack of specificity in the enabling statute in that none of

the subparts of Fla. Stat. § 17.29 explicitly authorize the CFO to prepare and

enforce the specific list of restricted expenditures provided in the challenged rule.

(Vol. I, p. 8-1 1). The court held:

It is concluded that there is simply no language within the text
of section 17.29 which suggests that the CFO is authorized to
adopt rules restricting expenditures. Therefore, rule 691-40.103
does not implement or interpret any specific power or duty
granted by section 17.29. Under these circumstances, rule 691-
40-103 is invalid because the Department has exceeded its
rulemaking authority in violation of section 120.52(8)(b). Id. at
11.
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Judge McKinney also voided the Rule on alternative theories that the Rule is

an invalid exercise of delegated legislature authority in violation of § 120.52(8)(b)

and (d). The AU found that there was not sufficient explicit standards for

applying the Rule leaving it open to inconsistent application and leaving the

Department with unbridled discretion in applying the Rule.
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STANDARD OF REVIEW

Standing is a question of law subject to de novo review. Mid-Chattahoochee

River Users v. Fla. Dept. of Environmental Protection, 948 So. 2d 749, 796 (Fla.

1st DCA 2006). To the extent Appellant challenges the AU's finding of fact to

establish Appellee's standing, this Court reviews those finding for whether they are

supported by competent, substantial evidence. Jacoby v. Fla. Bd. of Medicine,

917 So. 2d 358, 359 (Fla. 1st DCA 2005). With respect to the AU's conclusions of

law, this Court reviews those findings de novo. Abbott Laboratories v. Mylan

Pharmaceuticals, Inc., 15 So. 3d 642 (Fla. 1st DCA 2009).

SUMMARY OF THE ARGUMENT

The AU correctly found that Peter Brown had standing to challenge the

Rule. The record on appeal contains competent, substantial evidence supporting

the finding that Peter Brown was substantially affected by the Rule and its interests

were arguably within the zone of interests to be protected or regulated by the Rule.

The AU also correctly concluded that the Rule is an invalid exercise of delegated

legislative authority because: (1) DFS exceeded is rulemaking authority pursuant

to § 120.52(b), Fla. Stat., and/or (2) the Rule is vague as defined by §120.52(8)(d),

Fla. Stat.
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ARGUMENT

THE ADMINISTRATIVE LAW JUDGE CORRECTLY FOUND
PETER BROWN HAD STANDING TO CHALLENGE THE RULE
BECAUSE PETER BROWN WAS A PARTY SUBSTANTIALLY
AFFECTED BY THE RULE.

Any person "substantially affected" by a rule has standing to challenge that

rule. §120.56(1)(a), Fla. Stat. A person is substantially affected if it can show: (1)

the rule results in a real and immediate injury in fact, and (2) the person's alleged

interest is arguably within the zone of interest to be protected or regulated. Jacoby,

917 So. 2d at 360 (Fla. 1 DCA 2005). As Judge McKinney found, Peter Brown

meets both prongs of this test.

A. Competent, substantial evidence existed to support a finding
that Peter Brown has a real and immediate injury in fact.

A real and immediate injury in fact is established where a rule impacts one's

right to earn income and/or imposes economic harm. Fla. Med. Assn., Inc. v. Dept.

of Professional Regulation, 426 So.2d 1112, 1114-1115 (Fla. 1st DCA 1983)

(affirming injury in fact satisfied where rule causes prospective economic injury);

Professional Firefighters of Fla., Inc. v. Dept. of Health and Rehabilitative

Services, 396 So. 2d 1194, 1196 (Fla. 1 DCA 1981) (concluding immediate injury

existed where rule affected individuals' ability to earn their livelihood); Ward v.

Bd. of Trustees of the Internal Improvement Trust Fund, 651 So. 2d 1236 (Fla. 4th
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DCA 1995). A real and immediate injury may not be based on speculation or

conjecture. Id. at 1237.

Peter Brown demonstrated a real and immediate injury in fact. DFS' denial

of payment based on the Rule is a denial of income earned and owed to Peter

Brown for itself and its subcontractor, Signature, for work DFS admits was

performed. (Initial Brief, p.2). DFS' denial of payment based on the Rule also

directly affects and impedes upon Peter Brown's ability to complete the overall

Project and earn the contract balance remaining in the General Contract. Neither

the income owed nor to be earned is speculative. DMS approved a specific

payment amount to Peter Brown for the Change Order work already performed and

the payment to be earned can be easily quantified by the Project's payment

records. (See, e.g., P. Exh. 10, pp. 8 10).

In addition, Peter Brown's economic harm is exacerbated as a result of the

Lawsuit, which DFS concedes was a direct result of DFS' denial of payment for

the Change Order work. (Vol. I, p.82). In the Lawsuit, DFS cited, in at least two

affirmative defenses, the Rule as a basis to deny payment to Signature. DFS'

affirmative defenses are pled against Signature because Signature is the plaintiff.

But, a denial of Signature's payment is a denial of payment to Peter Brown which,

in turn, pays Signature. As a direct consequence of DFS' defenses, Peter Brown

has been forced to prepare and advance legal arguments to overcome them. The
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expense of the Lawsuit and its economic impact on Peter Brown is not speculation

or conjecture. The foregoing facts provide competent substantial evidence to

support the AU's finding that Peter Brown satisfied the first prong of the

"substantially affected" test.

DFS argues that Peter Brown suffers no injury from that Lawsuit because by

contract Signature has no cause of action against Peter Brown for non-payment in

the absence of payment being received by Peter Brown and that Peter Brown failed

to raise this contingent payment defense in the Lawsuit. (Initial Brief, p.9). This

argument overlooks critical facts. First, the Rule is denying payment to Peter

Brown for the portion that belongs to Peter Brown for a general contractor's

overhead and profit associated with its subcontractor's work. Thus, not all of the

funds to be paid under the Change Order were for Signature. (P. Exh. 2, p.3).

Second, while it is true that a contingent payment clause exists in the Peter

Brown-Signature subcontract, DFS overlooks the involuntary procedural position

of Peter Brown. The subcontractual contingent payment clauses required a good

faith effort to first recover payment from the owner, in this case, its customer,

DMS. The risk of nonpayment should never have been an issue in a contract with

an agency of the State of Florida. But once DFS refused to pay and Signature filed

the lawsuit, the Circuit Judge declared that both Peter Brown and DFS were

indispensable parties so that all issues could be resolved at once. Thus, moving to
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DMS. The risk of nonpayment should never have been an issue in a contract with 

an agency of the State of Florida. But once DFS refused to pay and Signature filed 

the lawsuit, the Circuit Judge declared that both Peter Brown and DFS were 

indispensable parties so that all issues could be resolved at once. Thus, moving to 



dismiss based on the contingent payment clause would have been futile before the

judge that ordered Peter Brown to be brought into the action. And, contrary to

DFS' argument, Peter Brown did raise the contingent payment clause as an

affirmative defense in its Answer to the Lawsuit.

DFS further argues that the existence of possible alternative reasons to deny

payment in addition to the Rule fails to create a real and immediate injury in fact.

(Initial Brief, p. 7). According to DFS, injury must be attributable to the

challenged rule and only that rule, and not jointly with other reasons. This

argument, however, is not supported by the authority to which DFS cites. Those

cases do not establish the "but for" limitation DFS advances. While it is true only

one rule in those cases was at issue, the cited cases are not factually analogous to

the instant case and those opinions did not analyze this issue. DFS does not cite to

any authority for the premise that a rule must be the only basis by which one is

substantially affected rather than simply a rule establishing a basis for the purpose

of a rule challenge.

Accepting DFS' argument on this point opens the door to abuse where an

agency could assert any secondary argument, regardless of its veracity, and thereby

avoid every rule challenge. Taking DFS' argument to its logical conclusion, DFS

would only need to cite two different Rules and thereby create a stalemate in which

neither Rule could be challenged because the aggrieved party would first have to
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successfully have challenged the other Rule, an absurd outcome. Standing requires

only that Peter Brown be "substantially affected," not "solely and only affected by

the Rule and not by any other matter whatsoever."

If DFS has some other ground for denying payment then there is no reason

for them to have ever cited this Rule. DFS cannot have it both ways. If DFS

wishes to cited the Rule as affirmative defenses in the Lawsuit, then DFS brought

Peter Brown within the zone of a substantially affected party.

In fact, DFS presents a perfect case in point of potential abuse by raising

"lack of appropriation" as a separate and independent basis that requires DFS to

deny payment to Peter Brown, an unproven fact irrelevant to this Rule challenge.

(Initial Brief, p. 8). Incidentally, the "lack of appropriation" argument was neither

raised nor argued below. The record on appeal contains no facts to assert

appropriation did not exist for the Change Order work. Indeed, at the final hearing,

DFS stipulated that Peter Brown's Contract was valid and counsel for DFS advised

the AU that the issue of whether legislative appropriation existed for the Change

Order work was at issue in the Lawsuit and was not before the AU. (Vol. III, p.

499).

B. Competent, substantial evidence existed to support a finding that
Peter Brown's interests are within the zone of interests to be
protected or regulated by the Rule.

To establish the second prong of the "substantially affected" test, a petitioner
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must demonstrate that the alleged interest is arguably within the zone of interest to

be protected or regulated. Ward, 65 iSo. 2d at 1237 (emphasis added). This prong

can be met "where a party asserts that a statute, or a rule implementing such statue,

encroaches upon an interest protected by a statue or the constitution. Id. In the

context of a rule challenge, the protected zone of interest need not be found in the

enabling statute of the challenged rule itself." Id.

In the instant case, the interests to be regulated by the Rule are expenditures

(i.e., payments) from state funds for services or goods provided to the State. The

Project was an expenditure paid from state funds, and DFS is the agency that made

all payments to Peter Brown on behalf of the State. It is axiomatic that the Florida

Constitution and Florida Statutes provide that the State will pay for expenditures

when the legislature appropriates money to the various agencies to fulfill their

legislative direction. (Vol. III, p. 436-437).

DFS does not dispute that the Legislature appropriated money for

construction of the Project or that DMS was the sole agency responsible for

implementing the Project as directed by the Legislature. DFS does not dispute

DMS entered into a valid contract with Peter Brown and that DMS approved all

Peter Brown payment requests submitted to DFS, which included the Change

Order work. (Vol. I, p.82). It also is undisputed that all payments, except payment

for the Change Order work, under the General Contract were paid directly to Peter
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Brown by DFS. Id. Peter Brown's interest in receiving payment from the State,

therefore, falls squarely within the interest to be protected or regulated by the Rule,

at least as interpreted by DFS. Consequently, the Rule encroaches upon Peter

Brown's right to payment.

In addition to the Change Order work performed, a portion of it remains to

be completed. Peter Brown therefore, has an interest in knowing whether it will be

paid if it performs the balance of the Change Order work it is contractually

obligated to complete. This interest also places Peter Brown arguably within the

zone of interest to be regulated by the Rule prohibiting expenditures. To establish

standing, one is not require to proceed at its peril in order to obtain standing to

challenge the rule. See Professional Firefighters of Florida, Inc. v. Dept. of Health

andRehabilitative Services, 396 So. 2d 1194 (Fla. 1st DCA 1981).

DFS also challenges the second prong of standing on the same presumed and

unproven fact used to challenge the first prong. According to DFS, Peter Brown is

not within the zone of interest because it alleges there was no appropriation for the

Change Order work, an issue not raised below. (Initial Brief, p. 12). DFS,

however, is not the ultimate decision maker on this issue, and there is no ruling by

a court of competent jurisdiction that payment for the Change Order work was not

lawfully appropriated by the Legislature. See Fla. Development Commission v.

Dickinson, 229 So. 2d 6, 8 (Fla. 1 DCA 1969) (noting judicial determination of
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validity of proposed expenditure required where Comptroller disagrees with state

officer exercising discretion in approving expenditures).

DFS' argument that the Rule is directed only to agencies of the State of

Florida is unreasonable and misplaced. Nothing in the Rule suggests that it is

limited to intra-agency application. Indeed, given that the Rule is intended to

prohibit expenditures for services provide by sources outside the government, it is

unreasonable to argue that it does not apply to the public.2 DFS' position is also

unreasonable in that it argues, on the one hand, the Rule applies only to agencies of

the State, but on the other, DFS uses the Rule to deny one of the many payments it

has made directly to Peter Brown.

The fact that a rule may apply to the actions of an agency does not mean the

rule does not also affect the zone of interest of a non-agency (i.e., the public). In

Lanoue v. Fla. Dept. of Law Enforcement, 751 So. 2d 94, 99 100 (Fla. 1st DCA

1999) this Court considered rules that govern how breath testing machines must be

maintained and tested for accuracy in order to make breath test results admissible

as evidence in a DUI case. Id. at 98. Those rules direct the conduct of a state

agency, FDLE. The appellate court, however, found that the non-agency party

challenging the rules was in the zone of interest regulated by those rules. Id. at 99.

2 On this point, DFS argued that the Rule advises DMS that DMS will not be paid
for certain expenditures. (Vol. III, p.442). But in this instance, DMS was not
being paid. Peter Brown was paid directly from DFS. (P. Exh. 11, pp. 1 -2).
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To apply DFS' argument in Lanoue would lead to an illogical result, where only

another state agency could challenge how a breath-testing machine is calibrated

and not a person actually affected by the machine's results in Court.

II. THE AU CORRECTLY APPLIED THE LAW TO FIND THE RULE
IS AN IN VALID EXERCISE OF DELEGATED LEGISLATIVE
AUTHORITY.

Section 120.52(8) defines and limits an agency's rulemaking authority.

Southwest Fla. Water Management Dist. v. Save the Manatee Club, Inc., 773 So.

2d 594, 597 (Fla. 1st DCA 2000). In applying applicable law to the Rule, the AU

correctly concluded that DFS exceeded its grant of rulemaking authority as set

forth in §120.52(8)(b), Fla. Stat. The AU also correctly concluded that the Rule

was vague as defined by §120.52(8)(d), Fla. Stat.

The Rule states:

Expenditures from state funds for items as listed below are prohibited
unless "expressly provided by law." (See Attorney General opinion
7 1-28):
(1) Congratulatory telegrams;
(2) Flowers and/or telegraphic condolences;
(3) Presentment of plaques for outstanding service;
(4) Entertainment for visiting dignitaries;
(5) Refreshments such as coffee and doughnuts; and
(6) Decorative items (globes, statues, potted plants, picture frames,
etc.).

Authority: 17.29 FS. Law Implemented 17.001, 17.03, 215.42 FS.

Fla. Admin. Code Ann. r. 691-40.103. (Emphasis added).

15

To apply DFS' argument in Lanoue would lead to an illogical result, where only 

another state agency could challenge how a breath-testing machine is calibrated 

and not a person actually affected by the machine's results in Court. 

II. THE ALJ CORRECTLY APPLIED THE LAW TO FIND THE RULE 
IS AN INVALID EXERCISE OF DELEGATED LEGISLATIVE 
AUTHORITY. 

Section 120.52(8) defines and limits an agency's rulemaking authority. 

Southwest Fla. Water Management Dist. v. Save the Manatee Club, Inc., 773 So. 

2d 594, 597 (Fla. 1st  DCA 2000). In applying applicable law to the Rule, the AU 

correctly concluded that DFS exceeded its grant of rulemaking authority as set 

forth in §120.52(8)(b), Fla. Stat. The ALJ also correctly concluded that the Rule 

was vague as defined by § 120.52(8)(d), Fla. Stat. 

The Rule states: 

Expenditures from state funds for items as listed below are prohibited 
unless "expressly provided by law." (See Attorney General opinion 
7 1-28): 
(1) Congratulatory telegrams; 
(2) Flowers and/or telegraphic condolences; 
(3) Presentment of plaques for outstanding service; 
(4) Entertainment for visiting dignitaries; 
(5) Refreshments such as coffee and doughnuts; and 
(6) Decorative items (globes, statues, potted plants, picture frames, 
etc.). 

Authority: 17.29 FS.Lawlmplemented 17.001, 17.03, 215.42 FS. 

Fla. Admin. Code Ann. r. 691-40.103. (Emphasis added). 

15 



A. DFS exceeded its grant of rulemaking authority.

A rule is an invalid exercise of delegated legislative authority if the agency

promulgating the rule exceeds its grant of rulemaking authority. § 120.52(8)(b),

Fla. Stat. An agency exceeds its rule making authority when a rule does not

implement or interpret specific powers granted by the applicable enabling statute.

Save the Manatee, 594 So. 2d at 596. "The authority for an administrative rule is

not a matter of degree." Id. at 599. "Either the enabling statute authorizes the rule

at issue or it does not." Id.

The parameters of an agency's rulemaking authority are set forth in the

closing paragraph of § 120.52(8), which provides:

A grant of rulemaking authority is necessary but not sufficient
to allow an agency to adopt a rule; a specific law to be
implemented is also required. An agency may adopt only rules
that implement or interpret the specific powers and duties
granted by the enabling statute. No agency shall have authority
to adopt a rule only because it is reasonably related to the
purpose of the enabling legislation and is not arbitrary and
capricious or is within the agency's class of powers and duties,
nor shall an agency have the authority to implement statutoty
provisions setting forth general legislative intent or policy.
Statutory language granting rulemaking authority or generally
describing the powers and functions of an agency shall be
construed to extend no further than implementing or
interpreting the specific powers and duties conferred by the
enabling statute. (Emphasis added).

Section 120.52(8), Fla. Stat. (emphasis added).
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A general grant of authority is insufficient to promulgate a rule. Florida

Dept. of Highway Safety and Motor Vehicles, v. JMAuto, Inc. 977 so. 2d 733, 734

(Fla. 1st DCA 2008) Tn JMAuto, the enabling statute at issue provided that, "The

Department shall administer and enforce the provisions of this chapter and has

authority to adopt rules pursuant to ss. 120.536(1) and 120.54 to implement them."

The appellate court held that the language of this statute was too broad and

therefore insufficient statutory authority to adopt the rule at issue. Id.

Here, the Rule cites § 17.29 as the enabling authority. This statute provides:

The Chief Financial Officer may adopt rules pursuant to ss.
120.536(1) and 120.54 to implement this chapter and the duties
assigned by statute or the State Constitution. Such rules may include,
but are not limited to, the following:

(1) Procedures or policies relating to the processing ofpayments from
salaries, other personal services, or any other applicable appropriation.

(2) Procedures for processing interagency and intraagency payments
that do not require the issuance of a state warrant.

(3) Procedures or policies requiring that payments made by the state
for goods, services, or anything of value be made by electronic means,
including, but not limited to, debit cards, credit cards, or electronic
funds transfers.

(4) A method that reasonably accommodates persons who, because of
technological, financial, or other hardship, may not be able to receive
payments by electronic means. The Chief Financial Officer may make
payments by state warrant if deemed administratively necessary.

Section 17.29, Fla. Stat. (emphasis added).

17

A general grant of authority is insufficient to promulgate a rule. Florida 

Dept. of Highway Safety and Motor Vehicles, v. JMAuto, Inc. 977 so. 2d 733, 734 

(Fla. 1st  DCA 2008) Tn JMAuto, the enabling statute at issue provided that, "The 

Department shall administer and enforce the provisions of this chapter and has 

authority to adopt rules pursuant to ss. 120.536(1) and 120.54 to implement them." 

The appellate court held that the language of this statute was too broad and 

therefore insufficient statutory authority to adopt the rule at issue. Id. 

Here, the Rule cites § 17.29 as the enabling authority. This statute provides: 

The Chief Financial Officer may adopt rules pursuant to ss. 
120.536(1) and 120.54 to implement this chapter and the duties 
assigned by statute or the State Constitution. Such rules may include, 
but are not limited to, the following: 

(1) Procedures or policies relating to the processing ofpayments from 
salaries, other personal services, or any other applicable appropriation. 

(2) Procedures for processing interagency and intruagency payments 
that do not require the issuance of a state warrant. 

(3) Procedures or policies requiring that payments made by the state 
for goods, services, or anything of value be made by electronic means, 
including, but not limited to, debit cards, credit cards, or electronic 
funds transfers. 

(4) A method that reasonably accommodates persons who, because of 
technological, financial, or other hardship, may not be able to receive 
payments by electronic means. The Chief Financial Officer may make 
payments by state warrant if deemed administratively necessary. 

Section 17.29, Fla. Stat. (emphasis added). 

17 



The first part of § 17.29 gives the CFO authority to adopt rules in very

general terms. In fact, the use of "not limited" in the second sentence highlights

the generality of this section in that it attempts to open the door to adoption of any

rule, whether or not related to specific legislative direction. In addition to the

generality of this introductory paragraph, not one of the four subparts that follows

gives DFS the authority to adopt rule 691-40.103. Subparts (1) through (4) give

rulemaking authority for policies and procedures of the CFO to process payments.

None of those subparts, however, authorize the CFO to prepare and enforce the

specific list of restricted expenditures provided in the Rule.

Further, § 120.52(8) provides, "no agency shall have authority to adopt a rule

only because it is reasonably related to the purpose of the enabling legislation," nor

can it adopt a rule because it is "within the agency's class of powers and duties.

§ 120.5 2(8), Fla. Stats. Thus, while restricting expenditures may "sound" like it is

related to that which the CFO may do under § 17.29, that is insufficient to grant

such rulemaking authority. "Statutory language granting rulemaking authority or

generally describing the powers and functions of an agency shall be construed to

extend no further than implementing or interpreting the specific powers and duties

conferred by the enabling statute." § 120.52(8), Fla. Stat.

The Legislature's repeated use of the word "specific" in § 120.52(8) makes

clear that the authority to adopt an administrative rule must be based on an explicit
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power or duty identified in the enabling statute. Save the Manatee, 773 So. 2d at

599. Either the enabling statute authorizes the rule at issue or it does not. Id.

While subparts (1) through (4) of § 17.29 may provide specific language for other

rules, none of those subparts explicitly authorize the CFO prepare and enforce the

specific list of restricted expenditures provided in the Rule. Based on the

foregoing, DFS exceeded its grant of rulemaking authority, and therefore, the Rule

is an invalid exercise of delegated legislative authority, as the AU correctly ruled.

Assuming, however, an agency's rule making authority may be more

broadly interpreted as DFS argues, the Rule still is an invalid exercise of delegated

legislative authority when viewed in connection with the laws it purportedly

implements. According to the Rule, Florida Statutes §17.001, 17.03, and 215.42

are the laws being implemented. There is no legislative direction in these laws

granting DFS specific powers or authority to promulgate a rule to restrict or deny

the specific expenditures cited in the Rule. The Rule is not even reasonably related

to the laws implemented. And, even if arguably it were, the Legislature has stated

that an agency shall not "adopt a rule only because it is reasonably related to the

purpose of the enabling legislation..." § 120.52(8), Fla. Stat. Clearly, if the

Legislature wanted to restrict expenditures or grant DFS unilateral authority to do

so, the Legislature would have so provided in any one of these laws. Because the

Legislature has not done so, the Rule is an invalid exercise of delegated legislative

power or duty identified in the enabling statute. Save the Manatee, 773 So. 2d at 
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authority.

DFS' argument that § 17.29(1) authorizes the CFO to promulgate rules to

"implement procedures or policies relating to the processing of payment from [...]

applicable appropriation[s]" is a misapplication of statutory interpretation. It is

improper to construe a statue beyond its express terms where they are clear and

unambiguous. Save the Manatee, 773 So. 2d at 599. Applying the canon of

statutory construction, ejusdem generis, the phrase "or any other applicable

appropriation" applies to any legislative appropriation. When a general phrase

follows a list of specifics, the general phrase is interpreted to include only items of

the same type as those listed. See e.g., Arnold v. Shumpert, 217 So. 2d 116, 119

(Fla. 1968). Further, "it is an elementary principle of statutory construction that

significance and effect must be given to every word, phrase, sentence, and part of

the statute if possible, and words in a statute should not be construed as mere

surplusage." Hechtman v. Nations Title Ins, of New York, 840 So. 2d 993,

996 (Fla. 2003). A reading of the statute in the manner DFS proposes ignores the

statute's use of the word "applicable." If the legislature meant for subpart (1) to

address any or all appropriations, it would not have inserted the word "applicable"

in the sentence. The use of "applicable" in the sentence, however, refers only to

those appropriations applicable to payments of salaries and other personal services.
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DFS' reliance on Dickinson misses the point. On appeal is whether the

statute contains a specific grant of authority for the Rule. According to Dickinson,

the CFO has a very limited right to refuse a warrant for payment, a completely

different issue that has no relevance to this rule challenge. (Initial Brief, p. 15).

The right to refuse a payment, however, is not carte blanche, as DFS posits. That

right is strictly limited and exists only where the expenditure is expressly

prohibited by law. Indeed, the Dickinson court stated, that the right to refuse

payment is conditioned upon "a judicial determination of the validity of the

proposed expenditure." Dickinson, 229 So. 2d at 8 (affirming trial court's order).

A judicial determination on the validity of the proposed expenditure in this

instance has not been made.3

B. The Rule is vague and fails to establish adequate standards for its
application.

A rule is vague when it fails to establish adequate standards for agency

decisions, or vests unbridled discretion in the agency. § 120.52(8)(d), Fla. Stat. In

the instant case, subpart (6) of the Rule is vague and therefore an invalid exercise

of delegated legislative authority.

On this issue, DFS' reference to Tallahassee Memorial Regional Medical Center
v. Lewis, 399 So. 2d 106 (Fla. 1st DCA 1981) is inapposite. A proceeding under
§ 17.03, Fla. Stat. is hardly a judicial determination. During the Lawsuit the CFO
conducted a purported § 17.03 hearing, but neither Peter Brown nor Signature were
afforded due process in that proceeding and no Court has given the process any
weight.
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Subpart (6) of the Rule restricts expenditures from State funds for

"decorative items." This term can mean a wide range of things and different

people can guess at its meaning or differ as to their interpretation of it. Neither the

Rule nor any statute or administrative rule defines the term "decorative items."

Moreover, while the Rule gives exampiles of "gilobes, statues, potted plants, picture

frames, etc.," no standards are given as how or when DFS will apply the phrase,

"decorative items." Fla. Admin. Code r. 691-40.103 (emphasis added). The Rule's

lack of standards is further highlighted by the Rule's use of "etcetera," which

leaves open an undefined universe of items.

There are other rules within the Administrative Codes that use the phrase

"decorative items." See e.g., Fla. Admin. Code r. 6C4-4.02040(7), 6C6-

6.0053(2)(h) and 6C1 1-5.003(8)(m)4. Each of these rules qualifies "decorative

items," and provides that "items that are of a personal nature or for personal

convenience of employees shall not be purchased." (Emphasis added.) These rules

also provide examples of prohibited items: "fans, heaters, coffee pots, mugs,

refrigerators, microwaves, picture frames, wall hangings, smoke/air filters and

various decorative items." But it is the use of qualifying language in these rules as

a standard (or measure) against which the phrase "decorative items" may be

applied that is critical. Clearly, all of the examples listed would not be proper

expenditures if they were only for one's personal use. However, if any of the
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items listed were for the public's use or convenience or if they were for the use of

several public employees as a group, they would be proper expenditures.

Unlike the examples cited above, Rule 691-103.40 provides no qualiQying

language that can be used as a standard to determine what decorative items are

covered by the rule and what items are not. Because there is no standard, the Rule

is vague. Further, because there is no definition of "decorative items" and there

are no sufficient explicit standards for applying subpart (6) of the Rule, it is subject

to inconsistent application and unbridled discretion by DFS, as the AU correctly

found.

To apply the rule to any architectural decorative item would mean that DFS

must disallow payment for any item that is of a decorative nature used in the

interior design of a public building. Certainly this cannot be the case. Crown

molding, molded millwork, chandeliers, draperies, wainscoting, wall coverings,

ceiling friezes and medallions, and columns with decorative bases and capitals, are

all architectural "decorative items" within a building that enhance its appearance.4

Countless public buildings of the State, including the First District Court, have

many of these elements, all of which were paid for by DFS. These examples

highlight how the application of "decorative items" to deny expenditures is subject

This list is not exhaustive. Architectural and interior design features routinely
employed in the design and development of public spaces that arguably could be
classified as "decorative items" is substantially longer.
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to selective application whenever and however DFS desires, just as it has done in

this instance because the Project is amply filled with architectural "decorative

items," for which DFS has paid. Therefore, the Rule with respect to subpart (6) is

vague and consequently is an invalid exercise of delegated legislative authority.

DMS' approval of the subcontract payment and the DFS's contrary denial of

the payment, both of which decisions were taken in reliance of the Rule, shows

that the restricted items are not clearly defined. If the definition were clear, both

State agencies would have reached the same conclusion; but they did not. DFS'

argument that the use of "decorative items" is not vague because it can be

understood by persons of ordinary intelligence is undermined by its own

statements. At the final hearing, counsel for DFS posited that DMS should have

called DFS for clarification on the Rule before DMS issued the Change Order.

(Vol. III, p. 438). The very suggestion that a phone call was needed to clarify the

application of the Rule is sufficient to find it is vague as a matter of law.
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CONCLUSION

The AU had competent sufficient evidence to find Peter Brown has standing

to challenge the Rule. For the reasons set forth herein, the AU correctly applied

the law to find the Rule is an invalid exercise of delegated legislative authority in

that (1) DFS exceeded its grant of rulemaking authority under § 120.52(2)(b), and

(2) the Rule is vague as defined by § 120.52(2)(d). Appellant, therefore, failed to

demonstrate reversible error and accordingly the AU's Final Order should be

affirmed.
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