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ARGUMENT

I. PETER BROWN LACKS STANDING TO CHALLENGE THE RULE
AT ISSUE

In its Answer Brief, Appellee Peter Brown Construction, Inc. ("Peter

Brown" or "Appellee") suggests that the Administrative Law Judge's ("AU")

finding that Peter Brown had standing to initiate the rule challenge should be

upheld because it was supported by competent substantial evidence. Answer Brief

(AB) at 6, 7, and 11. The attempts by Peter Brown to characterize the AU's

conclusions relating to standing as findings of fact are misplaced. It is well

established that the issue of standing is reviewed on appeal under a de novo

standard. Hospice of Palm Beach County, Inc. v. Agency for Health Care Admin.,

876 So.2d 4, 7 (Fla. 1st DCA 2004).

In any case, Peter Brown has not, and cannot, demonstrate any real and

immediate injury in fact due to the rule. Peter Brown has not, and cannot,

demonstrate any interest within the zone of interests to be protected or regulated by

the rule.

A. Peter Brown Cannot Demonstrate a Direct Injury in Fact of
Sufficient Immediacy and Reality Due to the Rule

Peter Brown cannot demonstrate a sufficient causal connection between its

purported injury and the challenged rule to sustain the first prong of standing
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analysis in rule challenge proceedings. This impossibility is made plain by the text

of the challenged rule itself

Rule 691-40.103, Fla. Admin. Code provides:

Expenditures from state finds for items as listed below are prohibited
unless "expressly provided by law." (See Attorney General opinion
71-28):

(1) Congratulatory telegrams;
(2) Flowers and/or telegraphic condolences;
(3) Presentment of plaques for outstanding service;
(4) Entertainment for visiting dignitaries;
(5) Refreshments such as coffee and doughnuts; and
(6) Decorative items (globes, statues, potted plants, picture
frames, etc.).

(emphasis added)

By its own terms, the rule is limited in application to those instances where there

has been no legislative appropriation. Whether there was a legislative appropriation

for the Signature Art Gallery, Inc. ("Signature Art") framed reproductions,

payment for which was denied, is in turn the fundamental question in the

underlying Lawsuit at the Second Circuit.'

All of the appropriations for the courthouse project were made under the

"fixed capital outlay" appropriation category, as defined in Section 216.011(1)@)'

Florida Statutes. The Chief Financial Officer and the Department have consistently

held that the Signature Art framed photographs do not come within the ambit of

'Signature Art Gallery, Inc. v. Dep 't. of Financial Services, et all Case No.: 2011 CA 001706
(2nd Cir.).

2



the fixed capital outlay appropriation category. Section 216.292(1), Florida

Statutes, prohibits funds appropriated as fixed capital outlay from being expended

for any other purpose. Article VII, section 1(c) of the Florida Constitution provides

that "No money shall be drawn from the treasury except in pursuance of

appropriation made by law." This constitutional law is enshrined in statute as well.

Section 215.31, Florida Statutes ("no money shall be paid from the State Treasury

except as appropriated and provided by the annual General Appropriations Act, or

as otherwise provided by law"). Therefore, even if the challenged rule was never in

existence, the Chief Financial Officer would have been bound to deny the payment

requests. State ex rel Second District Court of Appeal v. Lewis, 550 So.2d 522 (Fla.

1st DCA 1989); Chiles v. Milligan, 654 So.2d 556 (Fla, 1995).

Conversely, if there was an applicable appropriation, the Department and the

CFO would obviously have no authority to deny payment based on the rule, which

is restricted in its application to instances where there is no appropriation for the

expenditure in question. Thus, it is the Florida Constitution and statutes, and not

simply the rule, which require denial of payment for the Signature Art subcontract.

These constitutional and statutory restrictions reveal a fatal flaw in Peter

Brown's standing argument. Where, as here, the invalidation of a rule would have

no impact on the conduct of the parties, a challenger cannot as a matter of law

demonstrate that its injury is caused by the rule, Montgomery v. Dep 't of Health
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and Rehab. Services, 468 So.2d 1014, 1016 (Fla. 1st DCA 1985) (holding that "a

regulation 'is ripe for challenge when an affected person has to choose between

disadvantageous compliance and risking sanctions") (internal citation omitted);

NAACP, Inc. v. Florida Bd. Of Regents, 876 So.2d 636 (Fla, 1st DCA 2004);

Professional Firefighters of Florida, Inc. v. Dep 't of Health and Rehabilitative

Services, 396 So.2d 1194, 1196 (Fla. 1stDCA 1981).

Here, any determination that the rule is invalid would not change the denial

of payment for the Signature Art framed pictures for a lack of an appropriation. If

there was an appropriation, the rule by its own terms would be inapplicable. Peter

Brown therefore cannot demonstrate any injury due to the rule and so never had

standing to initiate this rule challenge.

B. Peter Brown Has No Interest Within the Zone of Interests To Be
Protected or Regulated

Peter Brown has no interest within a zone of interest to be protected or

regulated by the rule. The language of the rule clearly applies to and places

limitations exclusively upon state agencies. It tells state agencies that without a

specific appropriation source, certain items cannot be lawfully purchased by the

agencies, and will not be paid for out of the public treasury. In short, the rule tells

state agencies what they cannot buy without an identified appropriation source. It

does not tell private vendors anything about what they can sell to the state. It is up

to the agency, not the private vendor, to abide by the rule. To contend otherwise



simply ignores the plain language of the rule in that regard and unwarrantedly

shifts the burden of compliance from the agency to the vendor.

In contradistinction to the rule in Lanoue v. F/a. Dept of Law Enforcement,

751 So.2d 94 (Fla. 1st DCA 1999), cited by Peter Brown, if state agencies abide by

the instant rule and refrain from purchasing items for which there is no

appropriation, the rule can never have an adverse effect upon a private vendor for

there will be no purchase of those items by the agency, and thus no possibility that

the private vendor will go without payment. Rule 691-40.103, Fla. Admin. Code

was initially promulgated as rule 3A-40. 103, and entitled "Restriction of

Expenditures" in 1975 by the then Comptroller. The title of the rule is highly

noteworthy for it indicates a clear intent to control "expenditures"; it does not

address "sales". Expenditures are made by state agencies; sales are made by private

vendors.

Thus, the instant rule is purely prophylactic in nature, and intended to

prevent the possibility of non-payment to private vendors by restricting the

purchase options of state agencies. It in no way restricts the sales opportunities of

private vendors, Moreover, contrary to Brown's suggestion that vendors somehow

have a protected interest in purchases made by the state, is axiomatic that private

vendors do not have a protected interest in selling any particular item to the state.

Otherwise, by asserting that "right" they could force state agencies to make



whatever purchases the vendor desired, and in short order bankrupt the state. Thus,

the instant rule is easily distinguishable from the rule in Lanoue, supra, which was

obviously intended to be ultimately applied to persons outside the promulgating

state agency, to wit; persons arrested for and charged with DUI.

Furthermore, Peter Brown cannot have a protected interest in receiving

payment for items for which there was no legislative appropriation. While this

point was more fully argued in the Department's Initial Brief, the Department is

reiterating this point here to clarify Peter Brown's false assertion that the

Department did not raise this argument below. Answer Brief at 13. In fact, the

Department specifically argued in its Motion to Dismiss below that Peter Brown

could not claim a protected interest in these denied expenditures for state finds

based on the constitutional and statutory provisions that required the payment

requests to be denied. Ri at 50.

Brown's argument that the rule denies it the mark-up to which it is entitled

on the Signature Art subcontract overlooks the fact that the mark-up is contingent

on the presence of an appropriation from which to pay for the Signature Art

subcontract. As there is no such appropriation, that contingency has not arisen and,

therefore, there is no such entitlement.
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II. THE CHALLENGED RULE IS A VALID EXERCISE OF THE CFO'S
RULEMAKING AUTHORITY

A. The Challenged Rule Is Within the CFO's Rulemaking Authority

Rule 691-40.103, F.A.C. implements a specific duty of the CFO set forth in

Section 17.29(1), Florida Statutes, the same statute that grants rulemaking

authority to promulgate the rule. That section authorizes the CFO to promulgate

rules to implement "[Chapter 17, Florida Statutes] and the duties assigned by

statute or the State Constitution", including "procedures or policies relating to the

processing of payments from salaries, other personal services, or any other

applicable appropriation[sl ."(e.s.) Inherent to processing payments from applicable

appropriations is the requirement that payment requests that are not authorized by

any appropriation must be rejected. This is not merely a constituent of a vague

class of powers or duties of the CFO and DFS; it is ftindamental to the processing

of payments, and is explicitly required by Section 17.29(1), Florida Statutes.

Peter Brown argues in its Answer Brief at 19 that no part of Section 17.29

explicitly authorizes the CFO to prepare and enforce the specific list of items in the

rule for which an appropriation is required before an expenditure of state ftinds

would be authorized. This is begging the question. It is a fundamental purpose of

rulemaking to provide the specifics that statutes simply cannot contain. If every

statute was required to contain all of the specifics that may be legitimately

promulgated by rule there would be no purpose to rulemaking, and the legislature
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would be hamstrung by the requirement of addressing by statute innumerable

contingencies that it is simply not equipped to deal with. That duty was explicitly

delegated to the CFO in the grant of rulemaking authority.

The rule also implements a specific duty conferred upon the CFO by the

legislature in Section 17.03(1), Florida Statutes. That statute commands the CFO to

"examine, audit, and settle all accounts, claims, and demands, whatsoever, against

the state". Contrary to Peter Brown's assertion, Florida Development Commission

v. Dickinson, 229 So.2d 6 (Fla. 1st DCA 1969), is relevant to discerning precisely

what duties are encompassed by this statute, as that case interprets language that is

nearly identical to the language in Section 17.03(1), Florida Statutes. The court in

Dickinson recognized that the "Comptroller's constitutional duty to examine, audit,

adjust and settle accounts of state officers imposes upon him the duty to see to it

that all disbursements of public moneys are authorized by a legal appropriation."

Id. at 7. The duties contained in Section 17.03, Florida Statutes, impose on the

CFO (the constitutional successor to the Comptroller) precisely those same duties,

and the rule is well within the CFO's rulemaking authority. It is a prophylactic aid

in furtherance of the duty to examine, audit, and settle accounts against the state, as

it explains that expenditures from state funds for the listed items will not be

permitted unless an appropriation for those items is provided for by law.



Peter Brown's blatant mischaracterization of DFS' position as seeking a

"carte blanche" right to refuse payments from state finds only underscores the

logical contortionism that Peter Brown engages in to argue that Sections 17.29 and

17.03 provide no authority for the rule. That same prohibition is found in Article

VII, Section 1 (c), Fla. Const. (1968), and in Section 215.31, Florida Statutes.

Preventing such unauthorized expenditures is the constitutional and statutory duty

of the CFO. The CFO and DFS have never, in the underlying Lawsuit or

throughout this proceeding, suggested that payment for an expenditure for which

there was an appropriation by the legislature could be unilaterally denied by the

CFO based on the rule. This "carte blanche" straw man argument cannot be the

basis for invalidating the rule.

B. The Challenged Rule is Not Vague

Peter Brown asserts that the term "decorative items" can "mean a wide range

of things and different people can guess at its meaning or differ as to their

interpretation of it." Answer Brief at 22. That, of course, is not the standard applied

to determine if a rule is impermissibly vague. Rather, a rule is impermissibly vague

if its terms are so vague "that men of common intelligence must guess at its

meaning." Sw. Fla. Water Management Din. v. Charlotte County, 774 So.2d 903,

915 (Fla. 2nd DCA 2001) (emphasis added), citing Cole Vision Corp. v. Dep 't of
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Bus. & Profi Regulation, 688 S.2d 404 (Fla. 1st DCA 1997) and Witmer v. Dep 't

of Bus. & ProflRegulation, 662 So.2d 1299 (Fla. 4th DCA 1995).

Where terms are not explicitly defined, courts may look to their "common

and ordinary meaning" to discern their meaning in law. Sw. Fla. Water

Management Dist. v. Charlotte County, 774 So,2d 903, 915 (Fla. 2nd DCA 2001),

citing Donato v. American Tel. & Tel. Co., 767 So.2d 1146 (Fla. 2000). Under this

rubric, the term "decorative items" as used in the rule can be very easily

understood to encompass framed photographic reproductions such as the ones that

Signature Art was to provide as part of the "decorative finish" of the courthouse.

(R2 p.269). This is particularly true when the rule specifically mentions "picture

frames" as an example of such "decorative items". An item is simply a discrete

object. See Dictionary.com, available at http://www.dictionary.reference.com

(visited September 6, 2012) (defining "item" as "a separate or particular");

Merriam-Webster.com, available at http://www.merriam-webster.comldictionary

(visited September 6, 2012) (defining "item" as "a distinct part in an enumeration,

account, or series: article"). A decorative item, it follows, is a discrete object used

for decoration.

Peter Brown's suggestion that the term would be more understandable if it

was limited to only those "decorative items" used for personal purposes is

nonsensical, and ignores the broader statutory duties that the rule is implementing.
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The point of the rule is that an expenditure of state funds for any item, regardless

of its intended use, is prohibited unless the legislature has made an appropriation

for that item.

Peter Brown's list of "architectural decorative items" that have been

approved, allegedly in a manner inconsistent with the rule, is another straw man

argument that completely ignores the qualification of the rule that prohibits

expenditures from state funds only if there is no appropriation for such objects.

Answer Brief at 23. The objects listed, such as columns, ceiling friezes, crown

molding, and the like, are all part of the courthouse building itself, and therefore

come within the terms of the fixed capital outlay appropriation for the project.

Section 216.O11(l)(p), Florida Statutes. The rule by its own terms could not be

applied to prohibit those expenditures because they were authorized by

legislature's fixed capital outlay appropriation for the courthouse.

The AU's conclusion that the term "decorative items" is vague is incorrect

as a matter of law, and should be reversed.

CONCLUSION

The AU's Final Order in this matter should be vacated because Peter

Brown never had standing to challenge the rule. Alternatively, the Final Order
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finding the rule to be invalid should be reversed because the rule is well within the

CFO's rulemaking authority and because it is not vague.
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