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IN THE MATTER OF:

DEPARTMENT OF MANAGEMENT
SERVICES VOUCHER NOS. F50800,
FS52640, F50580

/

FINAL ORDER

L CCJ:L

12 AUG 27 2: 29

Case No. CFO 12-01

On July 24, 2012, 1 directed that a formal bearing be held under my constitutional

authority as Chief Financial Officer to determine, in accordance with Section 17.05, Florida

Statutes, the justice or legality of the claims for payment associated with the above-referenced

vouchers. The hearing was held in this matter on July 31 and August 1, 2012, in Tallahassee,

Florida, before my designated hearing officer, Donald A. Dowdell, Esq., who issued a Written

Report and Recommendation ("the Report") on August 13, 2012. A copy of the Report is

attached as Appendix A. I have carefully considered the RepOrt and have corrected seriveners

errors in it. See Appendix B. I make the following determination concerning the matters

contained in the Report:
11

A. Findings of Fact

The Report contains 68 numbered paragraphs denominated as "Findings of Fact"

concerning the history of the controversy regarding the attempted purchase by the Department of

Management Services ("DMS") of 369 custom-framed photographs to decorate the First District

Court of Appeal's new courthouse in Tallahassee, Florida ("the Courthouse"). There is no

meaningful dispute concerning the factual circumstances surrounding the January 2010 contract

between Signature Art Gallery ("Signature Art") and Peter Brown Construction Company

("Peter Brown") for the fabrication and framing of photographs drawn from various archival
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sources. These circumstances are laid out in the Findings of Fact of the Report, which are

accurately drawn from documentary evidence and the sworn testimony of witnesses at the

bearing. The Report's Findings of Fact ('the Findings") are adopted as if fully set forth in this

Final Order.

B. Conclusions of Law

The crucial issue before me is not one of fact but rather one of law. It is the same

question initially dçalt with by Ms. Alex Sink, my predecessor as Chief Financial Officer:

whether the Department of Maiagement Services ("DMS") had statutory authority to purchase

$357,500 worth of framed photographs created by Signature Art for display at the newly-

constructed Courthouse. The record is clear that two payment requests submitted by DMS in

2010 for the photographs in question were rejected by Ms. Sink. The basis of both rejections was

the same: that the "Art in State Buildings" law, Section 255.043(1), Florida Statutes, limits to

$100,000 the amount that can be spent for "works of art" outof an "appropriation for original

construction of a state building which provides public access." See Findings, Paragraphs 13-24.

in response to these rejections, DMS, Peter Brown, and Signature Art all have contended that the

Art in State Buildings law does not apply to the framed photographs in question because they are

not "original" photographs and therefore, according to the Department of State, ineligible for

purchase under Section 255.043, Florida Statutes. See Findings, Paragraph 27.

This contention, however, ignores a fundamental issue. If these framed photographs are

not eligible for purchase from the Courthouse construction appropriation under the authority of

the Art in State Buildings program, then DMS must demonstrate some other statutory

authorization for the purchase of items contracted for as "artwork work" for which payment was

sought twice by DM5 as "images artwork." Under no circumstances can the ineligibility of the
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framed photographs for purchase under Section 255.043(1), Florida Statutes, constitute a positive

statutory authorization for their purchase by DMS. 'The Florida Constitution makes this plain:

"No money shall be drawn from the treasury except in pursuance of appropriation made by law."

See Art. VII, Section 1(c), Fla. Coust. (1968). The Legislature underscores this bedrock

principle of State spending law in Section 215.31, Florida Statutes: "[N]o money shall be paid

from the State Treasury except as appropriated and provided by the annual General

Appropriations Act, or as otherwise provided by law."

The Legislature appropriated funding for the design and construction of a new

Courthouse in the category of Fixed Capital Outlay ("FCC"). See Findings, Paragraphs 2-4.

Section 216.292(1), Florida Statutes, expressly provides, in pertinent part: "Appropriations for

fixed capital outlay may not be expended for any other purpose." I can only approve the pending

claim for payment if it can be shown that the 369 framed photographs may lawfully be purchased

with the FCO funds from this appropriation.

Section 2I6.011(I)(p), Florida Statutes, contains a specific definition of the term "fixed

capital outlay," reproduced in the Report at paragraph 22 of its section entitled "Legal Analysis

and Conclusions." The Report correctly states that the ultimate issue in this matter is "whether

the framed images designed and created by Signature Art for the Courthouse are considered

'fixtures' within the contemplation of the statute." Based upon a carefully reasoned analysis of

applicable law, the Report concludes that the "framed images designed and created by Signature

Art" do not qualify as "fixtures" and are therefore not purchasable with funds from an FCO

appropriation. I concur with this conclusion.

The record is clear that the Courthouse has been in operation since December 2010

without the framed photographs fabricated by Signature Art. As the Report accurately notes,
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these items were "not built into the Courthouse as part of the construction process but rather are

intended to be installed after the completion of construction." The Report goes on to say:

"Further, the framed images are not an essential part of the walls or other component part of the

Courthouse." See Report, Analysis and Conclusions, at paragraph 28. These two conclusions

point strongly in favor of an overall detennination that the framed images cannot and do not

represent "fixtures" within the meaning of Section 216.01 l(l)(p), Florida Statutes for a simple,

obvious reason: as of the date of the Report, they were not "fixed" at the Courthouse under any

common sense meaning of the word.

DMS, Peter Brown, and Signature Art all assert now that the framed photographs are

"fixtures" that can be purchased from the Courthouse FCO appropriation. Their assertion,

however, is aspirational rather than founded on an existing state of fact. Each claims that because

there was a design concept or "vision" that the framed photographs would be permanently

displayed in the Courthouse, this purported intent to permanently "affix" the framed photographs

in the Courthouse somehow transforms them into "fixtures", despite the fact that the framed

photographs are not actually "fixed" right now to the Courthouse and are not "fixtures" as that

term is commonly understood, The Report found this claim unpersuasive, and so do I. See

Report, Analysis and Conclusions, at paragraphs 41-63.

The Report examines at length various legal precedents dealing with what significance

should be accorded to the expressed intent of litigants in a determination of whether disputed

personal property represents a "fixture" owned by the owner of real property to which it is

annexed. The Report notes, however, that virtually all of the cases dealing with the issue "dealt

with commercial disputes involving mortgagees or the competing security interest of landlord

and tenant, vendor and vendee, debtor and creditor, or a contractor and subcontractor." The

theso items were "not built into the Courthouse as part of the construction process but rather are 

intended to be installed after the completion of construction." The Report goes on to say; 

''Further, the framed images are not an essential part of the walls or other component part of the 

Courthouse." See Report, Analysis and Conclusions, at paragraph 28. These two conclusions 

point strongly in favor of an overall determination that the framed images cannot and do not 

represent ''fixtures'' within the meaning of Section 216.01 1 (l)(P), Florida Statutes fora simple, 

obVious. reason: as of the date of the Report, they were not ''fixed'' at the Courthouse under any 

common sense meaning of the word. 

DMS, Peter Brown, and Signature Art all assert now that the framed photographs are 

"fixtures"tbat can be purchased from the Courthouse FCO appropriation. Their assertion, 

however, is aspirational rather than founded on an existing state of fact. Each claims that because 

tih:em was a design concept or "vision" that the framed photographs would be permanently 

displayed in the Courthouse, this pwported. intent to permanently "affix" the framed photographs 

in the Courthouse somehow transforms th~ into "fixtures", despite the fact that the framed 

photographs are not actually "fixed'" right now to the Courthouse· and are not ''fixtures'' as that 

term is commonly understood. The Report found this claim unpersuasive, and so do I. See 

Report, Analysis and Conclusions, at paragraphs 41-63. 

The Report examines at length various legal precedents dealing with what significance 

should be accorded to the expressed intent of litigants in a determination· of whether disputed 

personal property represents a ''fixture'' owned by the owner of real property to which it is 

annexed. The Report notes, however, that virtually all of the cases dealing with the issue "dealt 

with commercial disputes involving mortgagees or the competing security interest of landlord 

and tenant, vendor and vendee, debtor and creditor, or a contractor and subcontractor." The 



Report also notes that all of these cases addressed "whether an item installed in privately owned

property was a fixture and none dealt with the expenditure of public funds to purchase items to

be used in a public building." See Report, Analysis and Conclusions, at paragraphs 42-41 As the

Report correctly notes, citing Dependable Air Conditioning and Appliances v. Office of the

Treasurer and Ins. Corn sr., in cases involving public monies, the determination of whether a

particular item is a fixture should be detennined by the applicable statute, not the subjective

intent of the parties. See Report, Analysis and Conclusions, at paragraphs 64-67. Moreover, the

available case law, meticulously analyzed by the Hearing Officer, firmly establishes that the

framed photographs at issue cannot be considered "fixtures," because they 1) are not part of the

courthouse structure; 2) can be easily moved without substantial damage to the building; and 3)

are not necessary to the operation of the courthouse. See Report, Analysis and Conclusions, at

paragraphs 25-40.

As the State's Chief Financial Oflicer, charged with assuring the proper expenditure of

public funds in accordance with the will of the Legislature, I am not persuaded by the argument

that interested persons who advocateand profit fromthe expenditure of large sums of public

money on "decorative finishes" in public buildings should be given the determinative say on

whether luxury items are "fixtures" purchasable from public construction appropriations merely

because they express a prospective "intent to annex" the items in question. I agree with the

Report's sensible reconunendation on this point: "In this context, the intent of private parties

should not be afforded any more importance than the other factors used to determine if an item is

a fixture." See Report, Analysis and Conclusions, at paragraph 44.

The Report aptly states: "[l]f the intent of any party is to be considered in determining

whether the images can properly be considered fixtures it is the intent of the Florida Legislature
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that should be considered." See Report, Analysis and Conclusions, at paragraph 64. In this

conte,t, it is impossible to disregard the clearly expressed intent of the Legislature in the Art in

Public Buildings statute. This intent is twofold: first, it is permissible to expend FCO money

on the acquisition of "works of art" to be displayed in public areas of public buildings newly

constructed with State dollars; and second, that the amount of public money that can be spent for

this purpose is limited to no more than $100,000. Moreover, the Report makes this irrefutable

observation concerning the Signature Art photographs: "Regardless of whether the framed

images that have in this instance been created by Signature Art are considered 'works of art'

within the precise definition of that term as defined in the administrative rule regarding the state

program, many and perhaps most observers would consider them to be 'art' within the common

understanding of that term." See Report, Analysis and Conclusions, at paragraph 75.

The Report also notes that, in an email dated February 20,2009, to Signature Art Gallery,

former Judge Paul Hawkes instructed Signature Art to contact the architectural firm in order for

Signature's work to be added to Peter Brown's contract with. DMS, former Judge Hawkes also

stated that the cost of the work should be divided into three categories (design, construction and

art) in order to be paid for. This apparent effort to "structure" how the cost of Signature Art's

framed photographs would be defrayed indicates to me that Hawkes was aware of the express

legislative intent to limit the cost of artwork acquisition for new construction. Moreover, this

same email also indicates his intention to have the framed photographs be movablean intent

facially inconsistent with the claim that the pictures were always intended to be "fixtures." See

Report, Analysis and Conclusions, at paragraph 6.

I discern no legislative intent to allow state officials to avoid the expenditure ceiling on

"works of art"however definedby the expedient of retroactively designating them as
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"intended fixtures" instead. On the contrary, Chapter 216, Florida Statutes, underscores that the

statutory budgetary restraints inherent in the provisions of the General Appropriations Act do not

(except in limited circumstances not applicable here) permit state officials to recharacterize

expenditures in such a way as to avoid them. I can only conclude that the 369 framed images

created for the Courthouse by Signature Art cannot be considered "fixtures" purchasable from

the FCO appropriation to construct the Courthouse.

In reaching this conclusion, I am mindful that Signature Art, a small business located in

Tallahassee, undertook the expense and effort to fulfill a contractual obligation by creating and

fabricating the images in question. While the only contract was between Signature Art and Peter

Brown, in its capacity as DMS' "Contract Manager at Risk" of the Courthouse project, the

contract was ratified by DMS, the agency that requested me in January of this year to issue

payment to Signature Art. Even though 1 am cognizant that this Final Order is unavoidably

detrimental to the interests of Signature Art, I am constrained by law from authorizing payment

for that reason alone. Section 216.311(1), Florida Statutes, plainly states: "No agency or branch

of state government shall contract to spend, or enter into any agreement to spend, any moneys in

excess of the amount appropriated to such agency or branch unless specifically authorized by

law, and any contract or agreement in violation of this chapter shall be null and void." In the

final analysis, neither the judicial branchwhose representatives spearheaded the charge for an

extravagantly proportioned and lavishly decorated Courthousenor DMSwhich failed to rein

in that chargehad a lawful appropriation from which to fund the contract between Peter Brown

and Signature Art. As Chief Financial Officer, I am without authority to make payments without

a valid legislative appropriation.
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Any person adversely affected by this Final Order is entitled to seek review of this Order

pursuant to. Rule 9.190(b)(3) of the Florida Rules of Appellate Procedure. Review proceedings

must be instituted by the filing of a petition for certiorari in accordance with Rule 9.100(b) of the

Florida Rules of Appellate Procedure with the Honorable Bob Jnzer, Clerk of the Circuit Court

of the Second Judicial Circuit, in and for Leon County, Florida, accompanied by the required

filing fee, withm thirty (30) days of the rendition of thjs Order

DONE and ORDERED this 24th day of August, 2012, at Tallahassee.

Chief Fin ncial Officer

Copies furnished to:

Tom Maida, Esq.
Melissa Coffey, Esq.
Foley & Lardner, LLP
106 East college Ave., Suite 900
Tallahassee, FL 32301-7732

Clifford Taylor, Esq.
Matthew E. Minno, Esq.
State of Florida Department of Management Services
4050 Esplanade Way
Tallahassee, FL 32399-7016

Robert H. Buesing. Esq.
Trenam, Kemker
101 East Kennedy Blvd., Suite 2700
Tampa,FL 33601-1102
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APPENDIXA

IN THE MATTER OF
DEPARTMENT OF MANAGEMENT SERVICES CASE NO. CFO 1201
VOUCHER NOS P50800, P52640, P50580

WRrnIEN REPORT AND RECOMMENDATION

On July 24, 2012, Chief Financial Officer Jeff Atwater entered an Initial Order and Noticó of

Hearing in this case. The Order reflects that beginning in September of 2010, the Florida Department

of Management Services subniitted requisitions for payment for 369 framed photographic

reproductions that bad been prepared by Signature Art Gallery, In.c. in connection with the construction

of a new Courthouse for the First District Court of Appeal in Tallahassee, Florida. Each of the requests.

for payment was denied on the basis that the purchase of the items in question was not authorized by

law and there cuirently exists a claim against the State of Florida for payment for the framed

reproductions

The Order further required the undersigned, as the designee of the.Chief Financial Officer, to

conduct a fact finding bearing to receive evidence and argument concerning the requests for payment

from interested parties and to submit a reconunendation to the Chief Financial Officer within 10

working days following conclusion of the hearing The heaiing was conducted in Ta11alssee, Florida

on July 31 and August 1,2012 in accordance with the provisions of Section 17,05, Florida Statutes and

under the constitutional authority of the Chief Financial Officer set forth in Article IV, Section 4(c) of

the Florida Constitution to settle claims against the State

APPEARANCES

Tom Maida, Esquire
Melissa Coffee, Esquire
Foley & Lardner, LLP
106 East College Avenue, Suite 900
Tallahassee, Florida 3230 1-7732
Representing Signature Art Gallery, Inc.

-~ .. . 

. . -
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Clifford Taylor, Esquire
MatthewB. Minnow, Esquire
Florida Departinnt of Management Services
4050 Esplanade Way
Tallahassee, Florida 32399-7016
Representing Department of Management Services

Robert H, Buesing, Esquire
Trenain, Kcmker
101 East Kennedy Blvd. Suite 2700
Tampa, Florida 33601-1102
Representing Peter R. Brown Construction, Inc.

Michael H. Davidson1 Esquire
Division of Legal Services
612 Larson Btiilding
Tallahassee, Florida 32399-0333
Representing Chief FinancIal Officer
Jeff Atwater

XkHBITS AND WITNBS

Counsel for Signature Art Gallery, Inc. (Signature A.rt) submitted 17 exhibits at the hearing.

The first of these exhibits was marked by the undersigned as Exhibit 1, the second through tenth

exhibits were marked by Signature Art as Exhibit No. 2, Exhibit No. 3, etc., and remaining exhibits

were marked by Signature Art as "SG" Exhibits 10 though 17 respectively. These exhibits are referred

to herein as Signature Art Exhibits.

Signature Art Exhibit 1 is a copy of the contract executed on January 7, 2008 by Peter R.

Brown, Inc. (the Contractor) and the Department of Management Services (DMS); Signature Art

Exhibit 2 is a copy of the DMS approval of change order 13 together with an attached proposal from

Signature Art Gallery (Signature Art); Signature Art Exhibit 3 is a copy of Payment Request No. 25

submitted to the Department of Financial Services (DFS) by DMS and relating to the construction of a

neeo11rthouse for the First District Court of Appeal (the Courthouse); Signature Art Exhibit 4 is a

copy of the DFS audit report relating to the construction the Courthouse; Signature Art Exhibit S is a

copy of a letter dated October 14, 2010 from Mark Merry of DFS to Tom Berger of DFS; Signature
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. Michael H. Davidson, Esquire 
Division, of Legal Services 

, 612 Larson BUilding , 
Tallahassee, Florida 32399-:0333 
Representing Chief Financial Officer 
Jeff Atwater 
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Counsel for Signature Art Gallery, Inc. (Signature Art) submitted .17 exhibits at the hearing. 

The first of these exhibits was marked by the und81'signed as Exhibit 1, the second through tenth 

exhibits were marked by Signature Artas Exhibit No.2, Exhibit No.3, etc., and remaining exhibits 

were marked by Signature Artas."SG"Exhibits'10 through 17 respectively. These exhibits are referred ';. 

to herein as Sign~ Art Exhibits. 

Signature Art Exhibit 1 is a copy of the contract executed on January 7, 2008 by Peter R. 
, 

Brown, Inc. (the Contractor) and the Department of Management Services (DMS); Signature Art 

Exhibit 2 is a copy of the DMS approval of change order 13 together with an attached proposal ftom 

Signature Art Gallery (Signature Art); Signature Art Bxlu'bjt 3 is a copy of Payment Request No. 25 

submitted to the Department of Financial Services (DFS) by DMS and relating to the construction of a 
... , 

new~eourthouse for the First District Court of Appeal (the Courthouse); Si~e Art Exhibit 4 is a 

copy of the DFS audit report relating to the construction the Courthouse; Signature Art Exhibit 5 is a 

copyofaletter da:ted October 14,2010 fi:om Mark Merry ofDFS to Tom BergerofDFS; Signature 
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Art Exhibit 6 is a copy of theDMS Response to the DES audit dated NoVember 4, 2010; Signature Art

Exhibit 7 is a copy of Payment Request No. 27 submitted to DES by DM5; Signature Art Exhibit 8 is a

copy of a document prepared by the. DFS Btireau of Accounting relating to Payment Request 25;

Signature Art Ethibj9 jan opyqfPaymentRequestNo. 35 itedby 4Sto DES; Signature Art

Exhibit 10 is a copy of the Final Order entered in Case No 12-1357RX of the Division of

Adxmnistrative Hearings, Signature Art Exhibit 11 is a composite exhibit consisting of the statute and

relevant portions of an administrative rule relating to the Art in State Buildings Program; Signature Art

Exhibit 12 is a copy of Signature Art's Proposal relating to the Courthouse submitted to DMS On

October 7, 2009; Signature Art Exhibit 13 is a copy of the contract executed on January 19,2010 by

the Contractor and Signature Art; Signature Art Exhibit 14 is a copy of a letter dated January 17, 2012

from Robert C Kneip to Brett Rayman, Signatume Art Exhibit ISis a copy of a letter dated March 1,

2011 from Chief Financial Officer Jeff Atwater (the CFO) to Senate President Mike Haridopôlos;

Signature ArtExhibit 16 is a composite exhibit consisting of correspondence between counsel for the

Contractor and counsel for the CEO; and Signature Art Exhibit 17 is a copy of the transcript of a

hearing conducted on July 12,2012 in Case No. 2011 COOl 706 in the Leon County Circuit Court

At the hearing Mr. Davidson submitted 14 exhibits. These exhibits were numbered by the

undersigned and in some instances identified as DES exhibits in order to distinguish them from the

Signature Art exhibits that were similarly numbered. In reviewing the recording made of the hearing it

was noted that in making his initial appearance for the record, Mr. Davidson indicated that he was

representing the Chief Financial Officer, Consequently in this Report the exhibits submitted by Mr,

Davidson have been referred to as CEO exhibits.

CEO Exhibit 1 is a copy of Section 64 of Chapter 2007-196, Laws of Florida; CFO Exhibit 2 is

a copy of a portion of the legislative appropriations act for 2008-09 relating to the Courthouse; CEO

Exhibit 3 is a copy of a letter dated October 14, 2010 from Mark Merry of DFS to Tom Berger of DMS

~', Art E~hibit 6 is a copy of the·DMS Re3POnse to the DPS audit dated November 4, 2010; Signature Art 

Exhibit 7 is a copy of Payment Request No. 27 submitted to DFS by DMS; Signature Art Exhibit 8 is a 

• copy of a document prepared by the. DFS Bureau of ACCOWlting relating to Payment R~uest 25; " 
,. 

Signature Art Bxhibit.9_~ .tl.\XlPY,Qf Pf.I:Y~t.~~st.NQ. ;J~ .. ~~~~J~Y.P~JiJo DFS; Signature Art '. 

Exhibit J 0 is a copy of the Final Order entered in Case No. 12-1357RX of the Division of 

Administrative Hearings; Signature Art Exhibit 11 is a composite exhibit consisting ofllie sta.tute and 

relevant portions of an administrative rule relating to the Art in State Buildings Program; Signature Art 
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Exhibit 12 is a copy of stgnature Art's Proposal relating to the Courthouse submitted toD¥S on 

October 7,2009; Signature Art Exhibit 13 is a copy of the contract ex~ on January 19,2010 by 
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the Contraotol' and ,Signature Art; SiglUl.ture Art Exhibit 14 is a copy of a letter dated IlI.Duary 17, 2012 

from Robert C. Kneip to Brett Rayman; Signatw:e Art Exhibit 15 is a copy of a letter dated March I, 
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2011 from ChiefFinanew Officer Jeff Atwater (the CFO) to Senate President Mike Haridopblos; 

si.gnature Art.Exhibit 16 is a composite exln'bit consisting of correspondence betWeen counsel for the , 
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Contractor and COWlSel for the CFO; and Signature Art Exhibit 17 is a copy of the transcript of a 

hearing cllndueted on July 12, 2012 in Case No. 2011 COOl 706 in the Leon County Circuit Court. 

At the hearing Mr. Davidson submitted 14 exhibits. These exhibits were Dwnbered by the 

undersigned and in soine instances identified as DFS exhibits, in order to distinguish them from the 

Signature. Art exhibits that were similarly numbered. In :reviewing the recording made of the hearing it 

was 'noted that in making his initial appearan<le for the record. Mr. Davidson indicated that he was 

representing the Chief Financial Officer. Consequently in this Report the exhibits submitted by Mr . . 
Davidson have been referred to as CFO exhibits. 

CFO Exhibit 1 is a copy ofSeetion 64 of Chapter 2007·196, Laws ofFlorida;CFO:Bxhibit 2 is 
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a copy of a portion of the legislative appropriations act for 2008-09 relating to the Courthouse; CPO 

Exhibit 3 is a copy ofa letter dated October 14,2010 from Mark Merry ofDFS to Tom Berger ofDMS 
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together with attached documents; CFO Exhibit 4 is a copy of as letter dated September 27, 2010 fro

the architects for the Courthouse project to Tom Berger of the ONS; CFO Exhibit 5 is a copy of an

email dated January 19,2012 from Ed Clayton of DFS to Mark Merry forwarding prior einails

between Judge Paul Hawkes and Eugenio Niho1oso of DM8; CFO° Exhibit 6 iS a copy of an email

from Ed Clayton to Roy Merry dated January 19, 2012 forwarding prior emails between Judge Ilawkes

and Mary Maida of Signature Art; CFO Exhibit 7 is a copy of a letter dated December 15, 2010 from

John Brenneis to Tamniy Teston; CFO Exhibit 8 is a copy of the deposition of RoyMany taken on.

July 26,2012 relating to this proceeding together with attachments; CFO Exhibit 9 is a copy of a letter

dated November 24, 2010 from Tammy Teston to DMS Secretary Linda South together with attached

documents; CEO Exhibit lOis a composite exhibit consisting of photographs of frames and framed

images fabricated by Signature Art that was taken by a DFS investigator; CEO Exhibit!! is a copy of

anemail dated May 4, 2007 from Judge Hawkes to Jere Lahey of DM8; CFO Exhibit 12 is a

composite exhibit consisting of photographs of the completed Courthouse taken by a DFS employee;

CEO Exhibit 13 is a copy of a timeline regarding the Courthouse project that was prepared by DES,

and CEO Exhibit 14 is a copy of the DFS Reference Guide for State Examiners,

Peter R Brown Construction, Inc. (the Contractor) called as a witness Bradley It. Will, the

Senior Project Manager for Peter R. Brown, Inc. for the construction of the Courthouse. Signature Art

called Tom Berger, the Director of Real Estate for DM8 and Mary Maida as witnesses. The CEO

called Eugenio Nicoloso, the DM8 project manager for the Courthouse construction project, Senator

Mike Fasano, Tom J3erger, Paul Hawkes, Mary Hull, a Financial Investigator for the DES Office of

Fiscal Integrity, Dorian Burr, a Public Information Specialist for DES, and Christina Smith, Director of

the Division of Finance and Accounting of DES as witnesses. The CEO also showed a video-tour of

the completed First District Court of Appeal courthouse conducted by the Marshal of the Court.
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Senior Project Manager for Peter R. Brown, Inc. for the construction of the Courthouse, Signature Art 
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FINDINGS OF FACT

1. As a result of a request submitted by the Ffrst District Court of Appeal, the appropriations act

for fiscal year 2005-06 passed by the Florida Legislature included an appropriation of $100,000 to

examine the need for expansion of the courthouse then occupied by the Court On January 18, 2006 the

Florida Department of Management Services (DMS) entered into a consulting contract for architectural

and engineering services in connection with the project. The architectural firm of Barnett-Fronczak

located in Tallahassee, Florida headed a consortium that provided services under that consulting

contract (Signature Art Exhibit 4, page 6)

2. During the legislative session in 2007, the Florida Legislature appropriated $33.5 million for

the site design and construction of the Courthousó. (Section 64 of Chapter 2007-196, Laws of Florida,

CFO Exhibit 1) The legislation reflects that the appropriated funds were for Fixed Capital Outlay

3. On or about January 7,2008 the Department of ManagenientServices entered into a contract

with Peter R. Brown Construction, Inc. (the Contractor) to act as the construction manager for the

design and construction of the Courthouse (Signature Art Exhibit 1)

A. During the legislative session in 2008, the general appropriations act for fiscal year 2008-09,

Specific Appropriation 28 14A, provided an appropriation of an additional $5.5 million to DMS for the

construction of the Courthouse. The legislationreflects that the funds were appropriated to be used for.

Fixed Capital Outlay. (CFC) Exhibit 2)

5, In an email dated February 9, 2009 from Judge Paul Hawices of the First District Court of

Appeal to Eugenic Nicholoso (the DM8 project manager for the construction of the Courthouse),

Judge hawkes indicated that the Court wanted to obtain and display historic pictures in the

Courthouse, utilizing computer technology to produce the displayed images. (CFO Exhibit 5)

. On Felruary 20, Judge Hawkcs sent an email to Signature Art Gallery. The email indicates

that a meeting had been conducted the day before and in accordance with the discussions at the
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nieeting, Signature Art was to contact Rick ]3aiuett (a principaJof the architectural firm for the new

Courthouse) to be added to the Contactor's contract with DM8. The email Indicated 'that cost should be

divided into three categories (design, construction and art) and that part of the cost would be in order to

"secure mount" the pictures to the Courthouse walls. Item Ic of the email indicates that with regard to

a group of pictures (described as "a changing court collection") Judge Hawkes erwisioned an ability to

move pictures in this group. (CFO Exhibit,6)

7, On October 7, 2009 Ms. Mary Maida on behalf of Signature Art submitted a proposal to the

Contractor forthe fabrication and installation of approximately 400 framed images described in the

proposal for a price of $357,500. (Signature Art Exhibit 12)

8. In a letter dated December 28, 2009 DMS notified the Contractor of its approval of Change

Order 13 authorizing the fabrication and installation of the framed inages described in Ms. Maida's

October 7 propoaal. (Signature Art Exhibit 2)

9. On or about January 19, 2010 the Contractàr and Signature Art as subcontractor ectered into

a contract pursuant to which Signature Art was to select, fabricate and install the previously discussed

framed images at the Courthouse for a price of $357,500. Schedule A of the contract, under the

heading "Artwork Work" sets forth Signature Art's responsibilities -under the contract. (Signature Art

Exhibit 13)

10. On or about August 19, 2010, Signature Art submitted sri invoice to the Contractor

requesting payment of $190,080 for the framing of 239 images under its subcontract. (Signature Art

Exhibit 3)

11. On August 30, 2010 Chief Financial Officer Alex Sink directed the Bureau of Auditing of

the Florida Department of Financial Services to conduct an audit in connection with the construction of

the Ccurthouse. (Signature Art Exhibit 4, page 3)
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f)!. <0 ' 

divided into three categories (design, constn'tction and art) and thatpart of the cost would be in order to 

"secure mount" the pictures to the Courthouse V{alls. Item 3.e of the email indicates that with regard to 

a group of pictures (described as '~a changing couri collection") Judge Hawkes envisioned an a?ility to 

move pieturesinthis group. (CFO Exhlbit,6) 

7. On October 7, 2009 Ms. Mary Maida on behalf of Signature Art submitted a proposal to the 

Contractor for,tlle fabrication and installation of approximately 400 framed images described in the 

proposal for a price of $357,500. (Signature Art Exhibit 12) 

8. In a letter dated December 28,2009 DMS notified the Contractor of its. approval of Change 
I 

Order 13 ~uthorizing the fabrication and installation of the framed ilnages described in Ms: Maida's 

October 7 proposal (Signature Art Exhibit 2) 
v,. I 

9. Dnol' about January 19, 2010 the Contractol' and Signature Art as subcontractor entered into 

a contract pursuant to which Signature Art was to select, fabricate and install the previously discussed 

tramed images -at the Courthouse for a price of$357,500. Schedule A of the contract, under the 

heading "Artwork WOl'k" sets forth Signature Arfs responsibilities.under the contract. (Signature Art 

Exhibit 13) " 

1.0. On or about August 19, 2010, Signature Art submitted an invoice to the CO'ntractor 

requesting payment of $190,080 for the framing of 239 images wOOr its subcontract (Signature Art 

Exhibit 3) 

11. On August 30. 2010 ChlefFinan<!ial Officer Alex Sink directed the Bureau of Auditing of 

the Florida Department of Financial Services to conduct an audit in connection with the construction of 
" 

the Courthouse. (Signature Art Exllibit 4, page 3) 



12. Mark Merry is the Chief of the Bureau of Auditing within the Division of Accounting and

Auditing of the Department of Financial Services. His primary function is the auditing of State

expenditures under the provisions of Section 17.03, Florida Statutes. In connection with his

responsibilities, and as a. result of his review of payments that had been madc and procedures tht had

been used in the Courthouse oflsfruction project.Mr. Merry, in accordance with DFS procedures,

requested that the DFS conduct an expanded audit of the project. Chief Financial Officer Sink's

directive that a detailed audit be performed was aiesult of Mr. Merry's request. (CFO Exhibit 8 page

68, line 24 to page 69, line 20 and page 20, line 22 to page 22, line 1)

13. On or about September 14, 2010, DMS fransrnitted Pay Request No.25 to DFS. The

amount requested to be paid was $914,173.69 and included a Contract Payment Work Sheet requesting

payment of the invoice for $190,080 that had been submitted by Signature Art. item 12-400-S of the

"Continuitiôn Sheet" included in this Paymeflt Request indicates that the requested $190,080 was for

"Images Artwork". (Signature Art Exhibit 3)

14. In connection with the submission of Payment Request No.25 DMS provided DFS with a

copy of the contract between Signature Art and the Contractor that had been executed on January 19,

20 10. Attachment A to the contractunder the heading "Artwork Work" dscribed the work to be

performed by Signature Art under the contract.(Signature Art Exhibit 13)

15. Payment Request No. 25 did not identify the source of funds for payment within the

legislative appropriation and prior to the submission of the request there had been no discussions

between the DMS and DFS wherein DM5 identified the source of fluids for the requested payment.

(Testimony of Mr. Berger)

16. At the outset, the DFS audit did not relate to the framed images created by Signature Art

because no payment requests had been submitted for that work at the time the audit was initiated.

liowever, as a result of the submission of Payment Request No, 25, the audit was expanded to include
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consideration of issues relating to the requested payment. (CFO Exhibit 8 page 103, line 21 to page

104, line 6)

17. On or about October 12, 2010 BPS issued an Audit of Department of Management Services

First Distnct Court of Appeal Courthouse Construction Project The audit report contained 17 findings

of matters that appeared to be violative of or inconsistent with statutory requirements. Relevant to this

proceeding, item number 16 of those fmdings concluded that DMS had obligated the state to pay a

total of $51 3)930 for "artwork" ni connection with construction of the Courthouse contrary to the

limitations of Section 255 043(1), Florida Statutes (Signature Art Exhibit 4)

18. At the time DFS performed the audit, because DMS had not identified the source of funding

for payment and the documentation provi4ed by DM5 to DFS had identified the work product of

Signature Art as "artwork work" and Images Artwork", BPS mistakenly believed that the funding

source for Payment Request 25 was Section 255.043(1), Florida Statutes relating to art in state

buildings and concluded that the Payment Request No. 25 exceeded the statutory limit placed upon

such payments. (CFO Exhibit 8,, page 77, line 23 to page 78, line 6 and page 47, lines 11-13, Signature

Art Exhibit 5)

19. Section 255,043, Florida Statutes provides in part as follows:

(1)Each appropriation for the original construction of a state
building which provides public access shalt include an amount of up
to 0.5 percent of the total appropriation for the construction of the
building, not to exceed $100,000, to be used for the acquisition of
works of art produced by, but not hmited to, Florida artists or
craftspersons. Those works of art acquired shall be displayed for
viewing in public areas in the interior or on the grounds or the
exterior of the building and not in private offices or areas with limited
public access

20. In a letter dated October 14, 2010 addressed to Tom Berger of DM5, Mark Merry (Chief of

the DFS Bureau of Auditing) advised DMS that the $190,080 included in Payment Request No.25 for

"Images Artwork" exceeded the statutory limitation established by Section 25 5.043(1), Florida

Statutes and that the payment request had been reduced to $724,093.69. (Signature Art ExhibitS)
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21. On or about November 4, 2010 DMS submitted its response to the DFS Audit. With regard

to item 16 of(he DFS audit the response indicates that DMS believes it complied with the

requirements of Section 255 043(1). Flonda Statutes, relying upon the piovislons of the Art in State

Buildings Program Flandbook that is incorporated by reference in Rule 1T-L033, F.A.C. that indicate

that reproductions are not considered to be works of art. The DMS response further expressly indicates

the following:

DM8 initially rejected the First DCA'a request for these framed photo-
reproductions as being outsidethe scope of the Project. DMS reconsidered
its position, however, based on the building architect's strong recommendation

that framed historic photographs were a desirable way to complete the decorative
finish of the courthouse rotunda, public stairways, conference rooms and
corridors

(Signatwe Art Exhibit 6)

22. On or about November 8,2010 DM8 submitted Payment R.equest No. 27 to DFS relating to

the constnrctión of the Courthouse. The total payment requested was $1,289,863.05 and included a

payment of $333,235.00 for images provided by Signature Art ($143,155 plus the $1 90.080 previously

included in Payment Request No. 25). Item 124O0-S of the "Continuation Sheet" incb.idcd in this

Payment Request again indicated that the $333 325 included in the PaymentRequest was for "Iniages

Artwork". (CFO Exhibit 3)

23. After reviewing Payment Request No. 27, DFS concluded that the statutory authority

necessary to expend funds had not been documented and, after deducting $333,235 from the payment

request, paid a reduced amount. (The second page of CFO Exhibit 3 as well as Signature Art Exhibit 8

reflects that Payment Request No. 27 related to "Agency Voucher No. F50800)

24. DFS concerns regarding the propriety of Payment Request 27 were due, at least in part, to

the fact that the supporting dooumentation inciuded with Payment Request 27 indicated that the

payment request was for "Images Artwork". (CFO Exhibit 8, page 68, lines 11-17)
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25. Mary Maida wrote to Chief Financial Officer Sink regarding not having been paid for her

work on the images and discussed the situation with Ms. Sink shortly before Ms. Sink left her Cabinet

office, Ms. Sink advised Ms. Maida that the invoice would not be paid. (Testimony of Ma, Maida)

26. On or about January 3, 2012 DM5 submitted Payment Request Nb. 35 relating to the

construction of the Courthouse to DFS requesting payment of $370,229.93. That request includes a

payment to Signature Art for S370,229.93. Item 12-400-S of Continuation Sheet included in this

request indicates that funds requested included S357,500 for "Framed Photographs". (Signature Art

Exhibit 9)

27. On December 20, 2011 Sandy Shaughnessy, the Director of the Division of Cultural Afrairs

of the Florida Department of State and Lee Modica, the Art in State Buildings Programs Administrator

for the Florida Department of State each executed an affidavit that provides in part as follows:

.3. The Art in State Buildings Program Handbook, which has been adopted

by the Florida Department of State to implement the art selection process

under section 255.043, Florida Statutes, excludes "reproductions and mass-

produced items' from the definition of' term "works of'art'

4. Reproductions of photographs taken from the Florida Archives would not

be considered ."works of art" by the Florida Department of State for purposes

of the Art in State Buildings Program.

Copies of these affidavits wore included in DM5 payment Request No. 35. (Signature Art Exhibit 9 as

well as pages 162-163 of the exhibits attached to CFO Exhibit 8)

28. In a letter dated January 17, 2012 from Robert C. Kneip, Chief of Staff for the Chief

Financial Officer to Brett Raymond, Chief of Staff for DMS, Mr. Kneip indicated that the most recent

payment request had been rejected. hi doing so the letter expressly provides that "the cost of the

purchase of items which are not fixtures may not be funded from FCO funds." (Signature Art Exhibit

14)
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In acditton to the facts set forth in the above chronology the following findings are based upon

testiznqny of witnesses at the hearing conducted in this proceeding. The following findings are derived

from the testimony of Ms. Maida:

29 Signature Art Gallery is a small business enterprise located in Tallahassee, Florida

employing four individuals, In performing the selection, preparation and fabrication of the framed

images for the Courthouse in accordance with its contract with the COntractor, Signature Art expended

substantial amounts of money in payments for materials and wages to its employees.

30. Because it has not as yet been paid for the work it has performed, Signature Arts business

activities have been adversely and significantly affected. At this time Signature Art has, in some

instances and due to a lack of funds, been prevented from pursuing business activities including

purchasing additional inventory, diversifymg thework it performs, and lining additional staff

31, In addition5 because Signature Art has not been paid for fabricating and installing the

images in question, it continues to expend significant sums of money for legal expenses and for the

insurance coverage it must maintain while the images remain in its possession.

32,On or about October 7, 2009 Ms. Maida submitted a proposal to the Contractor foi the

fabrication and installation of framed photographic images for the Courthouse (Signature Art Exhibit

2) and the parties subsequently entered into a contract dated January 19,2010 for the services

described in the proposal (Signature Art Exhibit 13).

33. In accordance with discussions with the Contractor it was agreed that the framed images

fabricated by Signature Art were to be securely fastened to the Courthouse walls.

Ms Maida described the manner in which the framed images were to be securely installed and provided

an explanation and demonstration regarding the installation procedures and hardware used.

34. Two brackets are mounted to the top of the frame and a third bracket is mounted in the

middle of the bottom of' the frame, Corresponding brackets are mounted on the wall for mounting the
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framed image. When the picture is mounted to the wall the two brackets at the top of the frame rest on.

and interlock with the two corresponding brackets on the wall in such a manner that the frame must be

lifted up to disengage the top brackets.

35 With egard to the third bracket at the bottom of the frame, a corresponding stud with a

tapered head (called a 1-screw) is mounted to the wall. After the fxame has been hung on the wall

using the two top brackets the stud from the wall fits into the bracket at the bottom ofthe frame and a

small tool is l3scd to turn the head of the T-screw in the frame bracket such that the bottom of the frame

cannot be moved away from the wall After installation in tins manner the frame cannot be iemoveci

from the wall (absent the application of sufficient force to tear the brackets from the frame or wall)

tu1ess the same tool is again used to disengage the T-serew.

36 M Maida indicated that when the frame is mounted to drywall, the two top brackets on the

wall and the bottom 1-screw are mounted using plastic anchors, In this instance the anchors are

inserted in the wall and then the two wall brackets are mounted with screws going into the anchors and

the T-screw is screwed into the bottom wall anchor. Ms. Maida further indicated that when there was

wood immediately behind the drywall, rather than using plastic anchors, the mounting screws for the

receiving brackets (and presumably the T-sorew) could be screwed into the wooa directly.

37. Ms. Maida further testified that rather than using the secure mounting system she described,

frames can be mounted to walls by driving one or two nails into a wall (or if the picture is heavy and

there is no wood in back of the drywall by using anchors and Screws) and then mounting the frames

using wire attached to the sides on the back of the frame. In this instance one and sometimes two nails

or screws would be used depending on the weight of the framed item mid the desire to be able to better

assure that the frame sits levelly, Ms Maida indicated that if a picture frame is mounted in this maimer

and the frame is then removed from the wall, there would be one or Iwo holes left in the wall whereas

when the secure mount system is utilized there would be three holes left in the wall Finally in this
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regaid Ms. Iv.taida indicated that portraits of retired judges of the First District Court of Appeal are

mounted in this manner in the Courthouse using one center support for the portrait.

38 The scope of the work performed by Signature Art is described m the proposal submitted to

the Contraetor by Signature Art as well as the testimony provided by Ms. Maida Her testimony

indicated that a large number of photographic images were obtained fiom the state archives, historical

societies and other groups.

39. Most of the photographic ima:gcs obtained by Signature Art were in digital format. The

original format of the digital photographs could have been photographic.slides, photographic

negatives, post cards, lithographs or actual photographs.

40. The images were selected for display in an effort to pictorially tell the story of the history of

the First District Court of Appeal and the geographic area covered by the Court including the history of

the individual component counties and the courts of those counties,.

41. Ms. Maida further testified that in selecting the photographs to be displayed she had to

match the image to the area where it was intended to be displayed in the Courthouse so that the size

and colors of the framed photographic image were consistent with the location where it was placed.

She also indIcated that her work included making a determination as to whether the resolution of a

desired photographic image was sufficient to allow the image to be enlarged to the size contemplated

without distortion of the image.

42. The selected images were then given to a graphics designer. Many of the images reflected

tears or cracks or had overexposed or dark areas. The graphics designer cleaned up the digital flies and

sized the image for printing.

43. The selected images were then custom-framed using acid-free matting, archival mounting,

and ultraviolet-resistant glass. As to each image care was used to provide the best presentation of the

image. Frames were then cut to size, the edges were finished and underpin-joined, and puttied to

reglU'd Ms, Maida indicated that portraits of retired judges of the First District 90urt of Appeal are 

mounted in this manner in the Courthouse using cne center· support for the portrait. 
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achieve smooth mitered jomts Finally the images were professionally fit into the frames Ms Maida

indicated that the framed images were custom made and not mass-produced

44 Pursuant to the provisions of Section 255 043(1), Florida Statutes and in connection with

the construction of the Courthouse, framed paintings and photographs were purchased and are now

displayed in the Courthouse. These paintings and photographs are secured to the Courthouse walls

using a secure mounting system similar or identical to the one intended to be used for the framed

images created by Signature Art. These photographs and pictures were framed by Signature Art or

Mary Maida and Signature Art was paid approximately $8,500 for that work. The artwork is framed in

a manner similar to that utilized for the framed historic images created by Signature Art.

The following findings are based upon Ms. Hull's testimony

45. Mary Hull is a Financial Investigator-within the DFS Office of Fiscal Integrity, In late

September of early October of 2010, Ms. Hull visited the offices of Signature Art, tookpicturcs of

some of the frames and framed images that had been fabricated by Signature Art and discussed with

Ms Maida the maimer in which the framed images would be mounted on the Courthouse walls. At the

time of her visit work was still being done to fabricate framed images in addition to those

photographed by Ms. Hull.

46. Ms. Hull's testimony regarding her conversation with Ms. Maida regarding the method in

which the framed images would be mounted at the Courthouse appears to differ from the explanation

provided by Ms. Maida in this regard. Ms. Hull testified that at the time of her visit, Ms. Maida

indicated that the pictures would be hung on the Courthouse walls using the clips depicted in the

photographs taken by Ms. Hull, and that the dips had been uniformly installed on the frames so that

the frames would be interchangeable and could be moved around.

47. In this regard it is not clear what images were mounted in the flames depicted in the

photogsaphs taken by Ms. Hull showing clips attached and which Ms. Maida indicated could be moved
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around, Ms. Maida in her testimony indicated that he had framed the photographs and paintings that

are currently displayed on the fist and third floors of the Courthouse Further at the end of the video

tour of the Courthouse displayed during the hearing, the Marshal indicated that the frames were

mounted in such a tnannàr that the frames could be moved around.

48. Ms Maida also testified that she had framed the photographs of retired judges that are

displayed in the Courthouse and that these framed photographs were mounted with wirerather than. the

secure mount hardware.

49Consequently, although the record does not establish when these displayed photographs and

paintings were framed by Ms. Maids, it is possible that the images mounted in the frames depicted in

the pictures taken by Ms. Hull could have been pictures of retired judges of the Court or paintings and

photographs displayed on the first and third floors of the Courthouse which, as reflected by the record,

may have been mounted, at least in some cases or at some point in times using wires attached to kooks

in the frames such as those indicated in Ms. Hull's photographs.

The following factual findings are based upon Ms. Smith's testimony

50. Christina Smith is the Director of the Division ofAccounting and Auditing within the

Department of Financial Services. She indicated that historically the DFS has not considered picttires

to become a part of a building and thus has nOt approved payments for pictures from funds

appropriated for fixed capital outlay. Based upon her review of relevant facts Ms. Smith concluded that

the framed images that are the subject of this proceeding could not be paid from an appropriation for

fixed capital outlay.

51. Ms. Smith's initial conclusions in this regard were based in part upon the understanding

that the framed images would be mounted on the Courthouse walls using wire. However, after

examining the secure mounting system described by Ms. Maida, Ms. Smith indicated that even if the

fixed mount hardware was used to mount the imagc;she would not consider the framed images to be
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f&xtures and that payment for the images could not properly be made from an appropriation for fixed

capital outlay In this regard she indicated that in her view, in order for an item to be a fixtuie, payable

from an appropriation for capital outlay, the item had to arid value to the building and hart to be

"permanently aflixed" in such a manner that it could not be removed without doing severe damage to

the building. Ms. Smith ftuither indicated that she viewed the question of whether an item contributes

to the operation of the building to be an appropriate consideration in determining whether the item can

be considered to be a fixture.

52. Ms. Smith indicated that the work performed in connection with the new Dópartinent of

Revenue building that Ms. Maida described in her testimony had not been paid from funds

appropri.ted for fixed capital outlay but that the payments had been made from appropriation

categories for expense or contracted services.

The following findings are based upon Mr. Merry's testimony:

53. It is a common practice for the Bureau of Auditing to deny agency requests for payment

due to an absence of statutory authority for the payment. (CFO Exhibit 8 page 13, lines 3-17)

54. If an agency is uncertain as to whether an intended ôxpenditure is authorized, the agency

can contact DFS to request pre-olearance of the intended cxpenditure.(CFO Exhibit 8 page 4, line 16

to page 15, line 8)

55. Prior to its approval of the contract between the Contractor and Signature Art and the

submrssion of Payment Request 25, DMS did not contact DFS to request pre-clearance of the

purchasc.( CFO Exhibit 8 page 38. line 21 to page 39, line 7)
:4

56. The Bureau of Auditing of DFS has in the past conducted several audits of state

construction projects similar to the construction of the Courthouse (CFO Exhibit 8 page 22, lines 5-21)
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54. If an agency is uncertain as to whether an intended expenditure is authorized, the agency 

can contact DFS to request pre-clearance of the intended expenditul'e.(CFO Exhibit 8 page 1,4, Ime 16 

to page 15) line 8) 

55. Prior to its approval of the contract between the Contractor and Signature Art and the 

.submission of Payment ~quest 25, DMS did not contact DFS to request pre-clearance of the 
, .. 

purchase.( CFO Exhibit 8 page 3 8. line 21 to page 39 t line 7) 

56. The Bureau of Auditing of DFS has in the past conducted several audits of state 

construction projects similar to the construction of the Courthouse (CFO Exhibit 8 page 22, lilles 5-21) 

57. Mr. Merry's initial concerns regarding the Courthouse consnuction project ar~se as a result 

'Of a payment request submitted hy DMS in August of 20 10 and he requested the expanded audit of the 



Courthouse cQnstnlction project as a result of those concerns. (CFO Exhibit 8 pagel 25, lines 649 and

page 129 lines 6-19)

58. When a DFS auditor disapproves an agency request for payment a fonn is completed . This

form identifies a list of 25 reason codes that may be used in returning a disapproved voucher to an

agency. (Exhibit 8 pages 116 to 117 and Signature Art Exhibit 8)

Testimony of the other witnesses established the following additional facta:

59, Afier the subcontract for the framed images was executed and in order to accomplish the

secure mounting desired by DMS, during construction of the Courthouse, wooden blocking studs Were

placer! horizectally behind the drywall and between the vertical metal studs of the building in areas

where it was anticipated that the framed images would be mounted. As a result in many instances, if

installed, the framed images would be mounted using only screws and not the plastic wall anchors

described by Ms. Maids. (Testimony of Mr. Will)

60. While a member of the Florida Legislature Senator Mike Fasano has served on the Senate

Appropriations Committee and has headed several subcommittees dealing with specific appropriations

subject areas.

61. Senator Fasano provided the following explanation of his understanding of the term "thed

capital outlay": "Fixed capital outlay is when dollars are used to build something. When they are

designated for the sole purpose of building a building, bricks and mortar as we call it."

62. Senator Fasano testified that it is his opinion payment for the framed images at issue in this

case cannot be made from fixed capital outlay because the images were not part of the building process

and were not permanently built into the Courthouse in connection with initial constructiçm.

63. Senator Fasano further indicated that since the Art in State Buildings Program authorized

the expendittire of up to $100,000 for art in connection with the construction of a new state bui1ding if

Cou.rthouse construction project as a result of those coll:cerns. (CFO Exhibit 8 page125. lines 6·19 and 

page 129 lines 6·19) 
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58. When a DFS auditor disapproves an a~ency request for payment a fonn is completed . This 

for~ identifies a list of 25 reason codes that may be used in returning a disapproved voucher to an 
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agency. (Exhibit 8 pages 116 to 117 and Signature Art Exhibit 8) 
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Testimony of the other witnesses established the following additional facts: 

59 .. After the subcontract for the framed images was executed and in order to accomplish the 
secure mounting desired by DMS. during construction of the Courthouse, wooden blpcking studs ~ere 

placed horiz9ntally behind the drywall and between the vertical metal studs of the building in areas 

where it was anticipated that the framed images would be mounted. As a result in many instances" if 

installed, the framed images would be mounted using only screws and not the plastic wall anchors 

described by Ms. Maida. (testimony of Mr. Will) 

60. While a member of the Florida Legislature Senator Mike Fasano has served on the Senate' . 
Appropriations Committee and has headed several subcommittees dealing with specific appropriations 

subject areas. 

61. Senator Fasano provided the following explanation of his undet-standing of the term "fix.ed 

capital outlay": "Fixed capital outlay is when dollars are used to build something. When they are 

designated for the sole purpose of building a building, bricks and mortar as we call it." 

62. Senator Fasano testified that it is his opinion payment for the framed images at issue in this 

case cannot be made from fixed capital outlay because the images were not part of the building process 

and were not permanently built into tbe Cmuthouse in connection with initial constructipn, 

63. Senator Fasano further indicated that since the Art in State Buildings Program authorized 

the expenditure of up to $100,000 for art in connection with the construction of a new state building, if 



the Legislature had intended that approximately $400,000 be paid for framed photographic images in

the Courthouse, it would have enacted a conforming bill authorizing such an expenditure.

64. Many and perhaps a majority of the framed photographs in question were intended to be

mounted in areas not generally accessibie to the public.(Testimony of Mr. Nicolôso)

65. Ms. Dorian Burr is a Public Information Specialist for DM5 and she took the pictures of the

completed Courthouse depicted in CEO Exhibit 12.

In addition to the facts set forth ibove the following factual fmdings are based upon a visit to the

Courthouse by the undersigned subsequent to the hearing to clarify evidence derived from witness

testimony at the hearing as well as the Courthouse photographs included in CFOexhibits and the video-

tour of the Courthouse by the Marshal of the Court that was played at the hearing. These findings are

consistent with that testimony and those exhibits.

66. Throughout the public areas of the Courthouse directed ceiling lights are shining on bare

wails where the framed images fabricated by Signature Art were intended to be displayed. The walls in

these areas all appeared to be painted drywall.

67. There are 8 niches on each of the 3 floors of the Courthouse far the display of large framed

items. The construction of the niches is substantially identical. The niches on the.flrst and second

floors are illuminated with duected celhng lights identical to those described immediately above The

niches on the third floor are illummated by a bar of recessed lighting immediately above the frame

mounted n the niche.

68, Eight large photographs are mounted in the eight niches on the first floor of the Courthouse

and eight large paintings are displayed in the third floor niches. The 16 frames currently mounted in

the inches are securely mounted within each niche using the type of secure-mount system described by

Ms. Maida or a similar means. The niches on the second floor are currently empty.

LEGAL ANALYSIS AND CONCLUSIONS
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I, Section 17.001, Florida Statutes prOvides as follows:

17.00lChief Financial Officer.As provided in s. 4(c), Art. JV of the State
Constitution, the Chief Financial Officer is the chief fiscal officer of the state
and is responsible for settling and approving accounts against the state and
keeping all state funds and securities,

2. Section 1 7A)5(1), Florida Statutes provides as follows:

The Chief Financial Officer may demand and require full answers on oath
fromanyandeypersonpartyorptiyáccount,claim, ordemand
against or by the state, such as it may be the Chief Financial Officer's official
duty to xainine into, and which answers. the Chief Financial Officer may
require to be in writing and to be sworn to before the ChiefFinancial Officer
or the department or before any judicial officer or clerk of any court of the
state so as to enable the Chief Financial Officer to determine the justice or
legality of such account, claim, or demand.

3. Article lv, Section 4(c) of the Florida Constitution provides as follows: "The chief financial

officer shall serve as the chief fiscal officer of the state, and shall settle and approve accounts against

the'state, and shall keep all state funds and securities."

4. The constitutional responsibilities of the Chief Financial Officer to settle and approve

accounts against the State are in this regard not materially different than the constitutional

responsibthties of the Flonda Comptroller under the 1885 state constitution

5. In the case Tallahassee Memorial Realonal Medical Center v. Lewis. 399 So.2d 106 (Fla. l

DCA 1981) the appellate court concluded that the Comptroller was authorized to conduct a 1irnited

scope hearing under the provisionS of Sections 17.03 and 1705 Florida Statutes before dispersing

funds to pay a claim submitted to the state. The statutory and constitutional authority of the

Comptroller in this regard at that time of that decision and the authority of the Chief Financial Officer

at this time are substantially the same audit is concluded that the Chief Financial Officer baa the

authority to conduct a fact finding hearing with regard to the Payment Requests that are the subject of

this proceeding.

6. During the fact finding hearing conducted in this case legal argument was presented with

respect to three distinct legal issues: first, is payment for the framed images created by Signature Art

'l"k",,,*, : 
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1. S~on 17.001, Florida Statutes provides as ~onows: 

17.001 Chief Financial Officer.-As provided in s. 4(c), Art. IV of the State 
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keeping aU state funds and securities. 
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:funds·to pay a claiin submitted to the state. The ~ry and constitutionai authoriiy o~the 

Comptroller in this· regard at that time of that decision and the authority of the CbiefFinancial Officer 

at this time are substantially the same and.it is concluded that the Chief Financial Officer has. the 
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authority to conduct a fact finding hearing with regard to the Payment Requests that are the subject of 

this proceeding. 

6. During the.fact finding hearing ~nducted in this case legal argument was presented with 

respect to three distinct legal issues: first, is payment for the framed images created by Signature Art 



prohibited under the provisions of Rule 691-40.103, Florida Administrative Code; second, can payment

be appropriately denied because the subcontract between the Contractor anJ Signature Art was not

competitively bid; and third, was payment appropriately denied because payment for the framed

images was not authorized by the legislature. As described below in this Report, conclusions are

reached only with respect to the third issue.

Th decorative items rule

7. During the course of the fact finding hearing counsel for both the Contractor and Signature

Art presented argument indicating that in the past the Department of Financial Services may have

denied the payment requests at issue in this proceeding based in part upon the provisions of Rule 691-

40J03, Florida Administrative Code (F.A.C), that the Contractor had initiated arnie challenge with

respect to the rule before the Division of Administrative Hearings (Case No. I 2-1357RX'), and that the

assigñedAdriiinistrative Law Judge had entered an order invalidating the rule. The parties further

indicated that the Order entered by the Administrative Law Judge had been appealed by the CPO or

DFS. A copy of the Order was submitted as Signature Art Exhibit 10.

8 Counsel for Signature Art and the Contractor further indicated that litigation involving DMS,

DFS, the Contractorand Signature Art and regarding the disputed payment iequests Was currently

pending in the Circuit Court of the Second Judicial Circuit (Case No. 2011 CA-00l 706). A copy of the

transcript of a Motion Hearing conducted in that proceeding on July 12, 2012 was submitted as

Signature Art Exhibit 17.

9. During the fact finding hearing counsel for the Contractor presented legal argument asserting

that the provisions of the Rule 691-40.103, F.A.C. were inapplicable to the payments at issue inthis

proceeding A review of the transcnpt of the Motion Hearing in the Circuit Court proceeding reflects

that similar arguments were made by counsel for the Contractor during the Motion Hearing. The

prohibited under the provisions of Rule 691-40.103, Florida Administrative Coge; second, can payment 
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)Je appropriately denied because the subcontract betwe,en the Contractor and ·Signature Art was not 

competitively bid; and third, was payment appropriately denied because payment for the framed 

images was not authorized by tI.te legislature. As described below in this Report, conclusions are 

reachCd only with respect to the third issue. 

The decorative itemstule 

7. During the course of the fact finding hearing counsel for both the Contractor and Signature 
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Artpresented argument indicating that in the past the Department of Financial Services may have 

denied the payment requests at issue in this proceeding based in part upon the provisions of Rule 691-
il. • 

40.103, Florida Administrative Code (F.A.C.). that the Contractor had initiated arule challenge with 

respect to the rule before the Division of Administrative Hearings (Case No. 12-:1357RX), and that the 

assigned AdIi:llnistrative Law Judge had entered an order invalidating the rule. The parties further 

indicated that the Order entered by the Administrative Law Judge had been appealed by the CFO or 

DFS. A copy of the Order was submitted as Signature Art Exhibit 10. 
, 

8. Counsel for Signature Art and the Contractor further indicated that litigation involving DMS, 

DFS, the Contractor. and Signature Art and regarding the disputed paymentiequests waS currently . . 

pending in the Circuit Court of the Second Judicial Circuit (Case No. 2011 CA-001706). A copy of the 

transcript of a Motion Hearing conducted in that proceeding on July 12, 2012 was submitted as 

Signature Art Exhibit 17. 

9. During the fact finding hearing counsel for the Contractor presented legal argument asserting 

that the provisions of the Rule 691-40.103, F.A. C. were inapplicable to the payments at issue in this . . 

proceeding. A review of the transcript of :the Motion Hearing in· the Circuit Court proceeding reflects 

that similar arguments were made by counsel for the Contractor during the Motion Hearing. The 



transcript further reflects that counsel for the Department of Financial Services indicated that the Chief

Financial Officer intended to intervene in the Circuit Court proceediug.

10, Although counsel for Signature Art made substantive legal arguments relating to the

provisions and. applicability of Rule 69I-4O..103 F.A.C. during the fact finding hearing, counsel for the

CFOdicI not do so. Because of this it appears that the Chief Financial Officer, depending upon the

outcome of the appeal of the Final Order in Case Na. 12-1357RX and the timing thereof, may atteni.pt

to resolve issues regarding the applicability of the rule iii the pending Circuit Court proceeding.

11. Based upon the above analysis, issues regarding the applicability of Rule 691-40.103,

Florida Administrative Code will not be nildressed in this Report and Recommendation.

Competitivcj,ocuremcnt issues

12. During the fact finding hearing counsel for the CFO as well as' witnesses employed by DFS

indicated that payment of Signature Art was also inappropriate because the services in question were

not competitively procured by 'the Contractor and that absent competitive procurement the State may

have paid higher than fair market value for the framed images

13. As reflected in the above Findings of Fact, the Contractor entered into a contract with

Signature Art and the work done by Signature Act was performed as a subcontractor for the

construction of the Courthouse. In this regard Article 2.4(4)(a) the contract executed by DM8 and the

Contractor with respect to the Courthouse construction provides in part as follows:

Without assuming responsibilities cf the Architect-Engineer, and unless
waived in writing by the Owner [DMS], the Construction Manager [the
Contractor] shall prepare invitations for bids or requests for proposal when
applicable, for all procurements of long lead items, materials and services,
and for Subcontractor contracts.

14. DMS does not feel that the Contractor was obligated to competitively procure the services

to be provided by Signature Art under the provisions of Article 2.4 of the contract referred to above. In

this regard DMS considers the services and framed images provided by Signature Art to be unique and

transcript further reflects that counsel for the Department of Financial S"ervices indicated that the Chief 
. • ' • f 
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Financial Officer intended to intervene in the Circuit Court proceeding. 

10. Although counsel for Signature Art made substantiv~ legal arguments relating to the 

provisions and applicability of Rule 691-40.1 03. F .A.C. during the fact finding hearing, co~sel for the 
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Contractor with respect to the Courthouse construction prevides in part as follows: 
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14. DMS does not feel that the Contractor was obligated to competitively procure the services 

to be provided by· Signature Art under the provisions of Article 2.4 of the contract referred to above. In 

this regard DMS considers the services and framed images provided by Signature Art to be unique and 



not readily available elsewhere and that as a result the contract provisions were not "applicable" Within

the meaning of that term as used in the contract.

15. Further, assuming this contract requirement was considered to be applicable, DMS

maintains that when, on December 28, 2009, it submitted the change order to the Contractor

specifically approving the services of Signature Art, the change order constituted a written waiver of

the requirement that the Contractor competitively procure subcontractor services.

16. The Contractor agrees with the DM8 interpretation of these contract provisions.

17. Even if it were concluded that the Contractor's contract with Signature Art violated the

contractual provision in question, it is unclear that such violation would provide a basis for thsapproval

of paynient by the Chief Financial Officer. Although it was argued at the hearing that framed images

comparable to those fabricated by Signature Art could possibly have been obtained elsewiiere at a

lower price, no evidence was presented in this regard. And no statute or rule was identified that would

require a person with whom the State has contracted to competitively procure the services of

subcontractors.

18. Based upon the evidence and argument presented at the hearing there is not a sufficient

basis to reach any conclusions as to the propriety of the manner in which the subcontract wth

Signature Art was effectuated.

19. Finally in this regard it is noted that at the opening of the fact finding hearing, counsel for

the CFO indicated that the "single determinative issue" in this proceeding was whether there was a

legislative appropriation authorizing payment for the framed images created by Signature Art.

Based upon the above analysis no conclusions are reached herein with regard to whether the requested

payments can be denied on the basis that the subcontract was not competitively bid.

Fixed Capital Outlay
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20. The issue to be resolved in this proceeding is whether required legislative authorization for

the payment of state funds for the photographic images created by Signature Art exists. The only

authorization that has been identified by DMS is the $5.5 million included in Specific Appropriation

2814A included within the general appropriations act for fiscal year 2008-09, That appcopriations aet

as well as the previous legislative appropriation specified that the appropriated funds were to be spent

for "fixed capital outlay"

21 Consistent with the testimony of Mr Merry in his deposition ( CFO Exhibit 8, page 18, line

19 to page 19, line 16) Section 216.292(1), Florida Statutes provides in part as follows:

"Appropriations for fixed capital outlay may not be expended for any other purpose."

22. Section 216.01 l(l)Q,), Florida Statutes defmes the term "fixed capital outlay" as follows:

"Fixed capital outlay" means the appropriation category used to fund real
property (land. buildings, including appurtenances, fixtutes and, fixed
equipment, structures, etc.), including additions, replacements, major
repairs, and renovations to real property which materially extend its useful
life or materially improve or change its functional use and including
furniture and equipment necessary to furnish and operate a new or
improved facility, when appropriated by the Legislature in the fixed capital
outlay appropriation category.

in view of the definition of the term "fixed capital outlay" set forth above the issue to be resolved in

this proceeding is whether the framed images designed and created by Signature Art for the

Courthouse are considered "fixtures" within the contemplation of the statute.1

23. In Greenwald v.Grahain 100 Fla. 818,823, 130 So. 608 (Fla. 1930) the Florida Supreme

Court identified three tests used to determine whether a given item is a flxture The three tests listed by

the Court are as follows; "first, annexation to the realty, either actual or constructive; second,

adaptation or application to the use or purpose to which that part of the realty to which it is connected

is appropriated; and third, intention to make the article a permanent accession to the freehOld."

24, The three tests and variations of one or more of the tests have been utilized in a large

number of cases. The conclusion reached in these cases many times depends upon which tests are

: (, 
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applied and the relative weights given to them based upon the circumstances of each case. In this

regard in Commercial Fuiance Co v Brooksville Hotel Co 123 So 814 (Fla 1929) the Court

indicated:

Judge Kent, in Strioldand v. Parker. 54 Me. 263, said: 'It is not to be
disguised that there is an almost bewildering difference and
uncertainty in the vanous authorities, English and American, on this
subject of fixtures.' Continuing, he said: 'One thing is quite clear in
the midst of the darkness; and that is, that no general rule, applicable
to all cases, and to all relations of the parties, can be extracted from the
authorities.'.

That statement is as true today as it was first made nearly 150 years ago.

The various tests will be discussed in detail in the following sections of this Report

Annexation to the property

25. One of the tests used to determine whether an item is a fixture is whether the item has been

incorporated into the structure of the building (often referred to as "annexation" in cases that have

considered the issue).

26. Cases applying this test have held thatif an item is not incorporated into the building's

structure then it is not a fixture. This test is recognized in MeKeage v. Hanover Fire Ins. p. 81 N.y.

38 (N.Y. 1880), a case referred to in the decision of the FloridaSupreme Court in Commercial Finance

Co.Jn the McKeage case, in determining that mirrors were not fixtures the court indicated as follows:

The mirrors were not set into the walls, but were put up after the house
had been built, being supported in their places by hooks or supports,
some of which were fastened with screws to the wood work and others
driven into the walls, and were capable of being easily detached from
these supports without interfering with or injuring the walls. All these
articles were, in their nature, mere fumijure, and, thereibre, chattels,
and not appurtenances to the building. [citations omitted hi respect to
such articles, the mere declaration of the owner that he intends that
they shall go with the house does not make them realty. They no more
constitute part of the realty thafl would pictures supported by
fastenings driven into the wall.

applied and the relative ~ights given to them based upon the circumstances of each case. In this 

regard in Commercial Fipance Co. v. Brooksville Hotel Co .• 123 So 814 (FIa. 1929) the Court 

indicated: 

Judge Kent, in.Stricldand v. Parke!. 54 Me; 263. said: 'It is not to be 
disguised that there is an almost bewildering difference and 
uncertainty in the various' authorities, English and American, on this 

• subject of fixtQres:' Continuing, he said: 'One thing is quite clear .in 
the midst of the darkness; and that is,that no general rule, .applicable 
to all.cases. and to all relations of the parties, can be eXtracted from the 
authorities.·· .. 

That statement is as true today as it was first made nearly 1 SO years ago. 

The various tests will be discussed in detail in the following sections of this Report . . , 
Annexation to the property 

25. One of the tests used to determine whether an. item is a fIXture is whether the item has been . .. 
; :1 

incorporated into the s1ructure of the building (often referred to as "annexation" in cases that have· 

considered the issue). 
. . 

26. "Cases applying this test have held that·if an item is not incorporated into the building· s 

structure thep.it is nota fixture. This test is recognized in McKeage v . Hanover Fire Ins. CO .. 81.N. Y . 

. 38 (N.Y; 1880). a'case referred to in the deciiion of the Flori.'Suprem.e Court in Commercial Finance 

Co. In the McKeage case, in determi.ningthat mirrors were not fixtures the court indicated as follows:' 
-r '!I. 

The mirrors were not set into the walls. but ~ put up after the house 
had been built, 'being supported in their plaCes by hooks or supports, 
some of which were fastened with screws to the wood work and others 
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fastenings driven into the wall. , 



.27. However, in another case where a mirror was incorporated into the structure of the building,

the mirror was considered a fixture. Thus in Ward v. Patrick, 85 N.Y 413 (N.Y. 1881) the Court

indicated:

The mirror frames in the present case were actually annexed to the
realty. They were so annexed during the process of building, and as
part of that process. They were not brought as furniture into the
completed house, but themselves formed part of such completion.
Those in the hail filled up and occupied a gap left in the wainscoting.
They were an essential part of the inner surface of theball. . .They were
fitted to the use and purpose for which the part of the building they
occupied was designed. They formed part of the inner wall.

Ward. 85 N.Y. at page 419

28. The framed images have not been actually or constructively annexed to the Courthouse as

described in the cases that have applied the annexation test and the application of this test to this case

reflects that the framed images created by Signature Art would not be considered fixtures. 'The framed

images were not built into the Courthouse aspart of the construction process but rather are intended to

be installed after the completion of construction Further, the framed images are not an essential part of

the walls or other component part of the Courthouse.

29. A number of appellate cases have decided the issue of whether a particular item is a

"fixture" based upon a consideration of whether an item that has been installed inor affixed to a

building can be removed without causing damage to the structure. Cases applying this test are a subset

of those cases dealing with the issue of whether the item in question has been annexed to the building.

30 .Cases applying this test include White v. County Mortgagee Corp. 211 So. 2d 254 (Fla. 3''

DCA 1968) wherein an elevator installed in a building was held not to be a fixture; (3BCC Leasing

Coi'. v. Berkshire Life Insurance Co., 226 So. 2d 231 (Fin. 4 DCA 1969) determining that afThed air

conditiothng units were not fixtures; and First Federal Savings & Loan Association of Okaloosa

County v. Stovaii, 289 So. 1132 (Fin. V DCA 1974), where a hot water beater, sink and plumbing
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attacbpients, countertop and backsplash, dishwasher, disposal unit, lights, cabinets, range hood and

drop-in range, were all held not to be fixtures.

31. With regard to the related issues of whether an item is affixed to the atructure and whether

it can be removed without damage to the building, it is significant to note that the cases indicate it IS

the ease with which the item itself can be removed and the damage caused by auch removal that is to

be considered, not the ease with which the hardware utilizedto mount the item can be removed or the

damage caused by the removal of such hardware.

32, Thus in the McKeage case, where the Court determined that the mirror considered there

was not a fixture, with regard to the hardware used to mount the mirror the Court indicated the

following: "Assuming that such thstenings or supports become part of the building, it does not follow

that the mirrors or pictures which they support acquire the same character."

33. Sirrülarly, in Cranston v. Beck. 56 A. 121 (N.J. 1903) the Court there concluded that

mirrors were personal prOperty and not part of the real property despite the fact that the mirror frames

were attached to iron spikes driven into the wall.

34. In this case there has been considerable debate as to whether damage caused to the

Courthouse by removal of the screws and anchors that would be used to attach the framed images

would be considered "substantial". But that issue is not relevant. The relevant fact is that the framed

images can be easily and quicldy removed from the wall using a small tool and that removal of the

framed image itself would do no physical damage to the Courthouse whatsoever.

35. And even if damage caused by removal of the anchors were a proper consideration, it is

concluded that such removal would not cause damage to the structure of the building, and

consequently that damage caused by such removal would not be substantial.
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36. For this reason as well the framed photographs created by Signature Art were not intended

to be annexed to the property and cannot be considered fixtures on that basis.

Are the framed images appropriate to the purpose or use of the Courthouse

37. The second common. test to detemiiiie whether an item is a fixture is to determine whether

the item is "appropriate to the use orpuqose of realty" (the language used in Commercial Finance

() or as stated in Greenwald v. Graham, 130 So 608,610 (Via. 1930) "the adaptation or application

Of the object to the use or purpose to which that part of the realty to which it is connected or

appropriated". There do not appear to be any cases in Florida that have applied this test and therefore

the application of the test in. other states can be appropriately considered. TonkbvichV. Southj

Citrus Industries. Inc.. 185 So 2d 710, 715 (Via. 2nd DCA 1966).

38. Appellate courts in the State of Maine have concluded that the detenuination of whether an

object is adapted to the use of real property involves a consideration of whether the object is

"necessary or useful for the proper utilization of the realty" or "united in the carrying out of a common

enterprise." Searle v. Town of Buckap, 3 A. 3d 390, 396-397 (Me. 2010). Thus, in Lewiston

Bottled Gas Co. v.Xey Bank of Maine. 601 A.2d 91 (Me. 1992) the court there concluded that heating

and air-conditIoning units installed in hotel rooms were adapted to use of the realty, and therefore

fixtures, because they helped to create a livable atmosphere for guests.

39. In. State Jlighwayand Transp. Com'rv. Edwards Co.. Inc., 255 S.E, 24500,503 (Va. 1979)

even though an item could be removed the court indicated: "If the chattel is essential to the purposes

for which thç building is used or occupied, it will be considered a fixture." Similarly in. Miifordv.

Tennessee River Pulp & Paper Co. 355 So.2d 687 (Ala. 1978) the court concluded that coal washing

equipment installed on coal producing property was appropriate to the use of the property and was,

therefore, a fixture. And in In re Szerwinski, 467 B.R. 893, 902 (B.A.P. 6th Cir. 2012) the court rioted
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that wider Ohio law the test for determining whether an item is a fixture is satisfied if the object is .

"integral and necessary part of thewhole premises".

40. Review of these case indicates that in order to be considered a fixture an object must have

some connection to the function or purpose of the realty. It is concluded that the framed images do not

satisfSr this test because they are not necessary to the function and purpose of the Courthouse and are

unrelated to the operation of the Courthouse.

The intent of the parties

41. Commercial Finance Co. v. Brooksvitle Hotel Cc. 123 So 814 (Fla 1929) and several other

cases have indicated that the intent of the party making the annexation or the intent of the owner of the

property is an important and sometimes the most important factor to be considered in determining

whether an item should be considered to be permanently attached to the property so as to be classified

as a fixture,

42. However, it is significant that virtually all of the cases utilizing this test dealt with

commercial disputes involving mcrtgagees or the competing security interests of landlord and tenant,

vendor and vezidee, debtor and creditor, or a contractor and subcontractor. United Bondina Ins. Ca. v.

Minichièllo, 221 So 2d 223 (Fla. 1st DCA).

43. All of these cases dealt with the issue of whether an item installed in privately owned

property was a fixture and none dealt with the expenditure of public funds to purchase items to be used

in a public building.

44. The present case does not involve the resolution of a dispute relating solely to the

competing interests of private parties. Rather the case involves the interests of the Florida Legislature,

a constitutional state officer, a state agency, and private parties. In this context, the intent of private

parties should not be afforded any more importance than the other factors used to determine if an item

isaflxture.
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45. The State has an interest in making sure that public funds utilized for construction of a

public building are spent appropriately. The intent of private parties benefiting from the expenditure of

public funds should not be afforded special deference in determining whether the funds were

appropriateLy expended.

46. And to the extent DMS may have intended the framed images to be considered fixtures, any

such intent cannot supplant policy determinations made by the Florida Legislature regarding. the

expenditure of public funds.

47. The only case dealing with the issue of the intent of the parties that has been cited in this

proceeding that addressed the intent issue in the context of items to be paid for with public funds is

State Hinhwav and Transp. Com'r v. Edwards Co. Inc., 255 S.F. 2d 503 (Va. 1979) cited by counsel

for the CFO in his post-bearing Memorandum of Law. In that case realty and other items had been

acquired by a state official under eminent domain and the owner of the land asserted that some of the

items were personal property not subject to eminent domain. The appellate court utilized the three tests

discussed herein and concluded that under the first two tests regarding annexation and adaptation the

items should be treated as fixtures.

48; With respect to the third test the court noted that the owner asserted that the items were

personal property but the court disregarded his stated intent and found that intent "may be inferred

from the nature of the article affixed, the purpose for which it was affiiced, the relationship of the party

making the annexation and the structure and mode of annexation "[citing 22 Am Jur, Fixtures, section

6; 26 CJ., Fixtures, sections 2 and 3; 11 R.C.L., Fixtures, section 6],"

49. In effect this case indicates that to the extent the third test regarding the intent of a party is

considered in determining whether an item is a fixture, the stated intent of the party is not necessarily

determinative and intent can be inferred based upon the extent to which the objective criteria of the

first twc tests have been satisfied.
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50. If the rationale of the Virginia case is applied here, because the framed images do not

qualify as fixtures under the first two tests, they would not satisfy the third test relating to the intent of

the parties.

51. Cases that have determined whether particular items are fixtures have recognized that in

many instances resolution of the question of whether an item is a fixture is determined by the particular

facts and' circumstances of each case. As a result there are many cases where the courts, in making a

determination as to whether an item is a fixture, have disregarded the intent of the owner of the

property or the party making the annexation in determining whether an item is a fixture.

52 .For examplein Lewiston Bottled Gas Cov. Key Bank of Maine, 601 A.2d 91 (Me. 1992)

heating and air conditioning units were determinedto be fixtures despite the intent of the owner arid

seller that the items remain personal property The court held that the intent of the parties was not

determinative. In McKeage v. Hanover Fire Ins. Co., 81 N.Y. 38 (NY. 1880), the Court disregarded

the intent of the owner that items be considered fixtures and determined the items to be personal

property.

53. And in many cases, the intent of the parties is recognized as one of the factors to be

considered in determining whether an item is a fixture, but the intent factor is not afforded any more

weight than other relevant considerations. See in this regard, Searle v. Town of Bucksport, 3 A. 3d

390, 396..397 (Me, 2010), In re Szerwinski, 467 B.R. 893, 902 (B.A.P. 6th Cir. 2012), and Warclv.

Patrick, 85 N.Y 413 (N.Y. 1881).

54. The identity, status, and role of a party often play an important role in determining the

weight given to that party's intent. In General Electric Co. v. Atlantic Shores Inc.. 436 So 2d 974, 975

(Fla. 5th
DCA), the Court indicated: "As distinguished from the intent of the one incorporating or

affixing personalty to realty, the intent of the manufacturer or supplier of good may not even be

relevant to whether or not the goods ever become fixtures." In this instance the framed imageswere
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purchased upon the initiative of the Court itself and the Court has been involved in determinatiOns as

to where and how the images are to be mounted Under this view the intent of Signature Art and the

Contractor, even though they are parties, may be of little relevance.

55 Many of the cases indicating that intent of the parties should be considered did so based

upon the intent of the "owner" of the property. In this instance the owner of the property is the State of

Florida nOt DMS. (As indicated by DMS in its post-hearing Memorandum of Law, pursuant to Chapter

255, Florida Statutes DMS has the responsibility to manage the property in question.) Consequently to

the extent that the intent of the parties is considered in nialdng a determination as to whether the

framed images are fixtures, the intent of DMS is not controlling.

56: The framed photographic images that are the subject of this proceeding clearly do not

qualify as fixtures under the first two tests generally utilized to determine if an item is a fixture. With

regard to the third test relating to the intent of the parties, the vast majority of the appeilate decisions

applying this test were rendered in the context of commercial transactions involving the competing

interests of private parties and did not involve the expenditure of public funds. And in the one appellate

case identified in which the state was a party and state funds were involved, the stated intent of the

property owner was disregarded and intent was inferred from objective facts relating to affixation and

adaption to the use of the property. Further, unlike the other cases where the test has been applied, the

owner of the Courthouse where the items would be installed is the State of Florida and not a private

party.

57. Finally, and perhaps most importantly, in the context of this case, the fixtures have not been

and will not be annexed to the property, nor are they adapted to the function of the Courthouse. To the

extent that the intent of Signature Art, the Contractor or DMS is considered, because the stated intent

of those parties is inconsistent with the objective tests for annexation and adaptation, that intent can
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? 

? 

to where and how the images are to be mounted: Under:this view the intent of Signature Art and the 

.Contractor, even though they are parties, may be ofHttie relevance. 

55 .Many of the cases indicating that intent of the parties should be considered did so hased 

upon the intent of the "owner" of the property. In this instance the oymer of the property is the State of 

Flo~da not DMS. (As indicated by DMS in its post·hearing Memorandum of Law, pursuant to Chapter 

255, Florida Statutes DMS has the responsibility to manage tbeproperty in question.) Consequently to 

the extent that the intent of the parties is considered in making a determination as to whether the 
? 

framed images are fixtures, the intent of DMS is not controlling. 

56 .. The framed photographic images that are the subject of this proceeding clearly do not 

qualify as fixtures under the first two tests generally utilized to deteimine if an item is a fixture. With 

regard to ~e third test .t:e1ating to the intent of the parties, the vast majority of the appellate decisions 

applying this test were rendered in th~ con.text of commercial transactions involving the competing . . 
interests of private parties and did not involve the expenditure of public funds. And in the one appellate 

,case identified in which the state was a party and state funds were involved, the stated intent of the 

property owner was disregarded and intent was inferred from objective facts relating to affixation and 

adaption to the use of the property. Further, unlike the other cases where the test has been applied, the 

owner of the Courthouse where the items would be installed is the State of Florida and not a private 
, " 

party. 

57. Finally, and perhaps most impOrtantly, in the cohtext of this cas~, the fIxtures have not been 

and will not be annexed to the property, nor are they adapted to the function of the Courthouse. To the 

extent that the intent of Signature Art, the Contractor or DMS is considered, because the stated intent 

of those parties is inconsistent with the objective tests for annexation and adaptation, that intent can 



and should be inferred in a manner similar to what was done.by the Virginia Supreme Court in State

Highway and Transp. Com'r v. Edwards Co. Inc.. 255 S.E. 2d 503 (Va, 1979).

58.This conclusion is consistent with the decisions of the Florida Supreme Court in huse

v. Broward. 34 FIa. 509, 16 So. 425, Commercial Finance Co. v. Brooksville Hotel Co., .98 Fla. 410,

123 So. 814 (Fla. 1929), and Gteenwald v.Oraham 100 FIa. 818, 823, 130 So. 608(Fla.1930),

the three decisions that first recognized and applied the three tests in this state.

59. The Seedhouse case expressing indicated with respect to the intent test: "In establishing the

fact whether a given thing is or is not a fixture upon land, the intention of the owner in placing it

[tjhere, to be gathered from his declarations, and from the character, relations, and purposes of the

property, is an important element, sometimes of controlling importance." [16. So at pages 429-430]

This same language was quoted by the Florida Supreme Court in Greenwald v. Graham.

60 .And in the Commercial Finance Co. with respect to the test regarding the intent of the

parties the Court indicated:

What that intention was in making the annexation is inferred from the following facts: (a) The
nature of the article annexed; (b) the relation of the party making the annexation; (c) the
structure and mode of annexation; and (d) the purpose or use for which the annexation has been
made.[atpage 816]

61. Thus each of the decisions indicates that the intent of the parties is to be inferred not just

from their expressed intent; intent is also to be inferred based upon the manner in which the item is

annexed to the property and. whether the item is adapted to the purposes of the building (i.e. whether

the item is "necessary" "essential" or "useful" to the purposes for which the building is used)

62. The three Supreme Court decisions clearly indicate that the stated intent of the parties is

not determinative as to intent for purposes of the third test. If the intent of the parties is inferred based

upon the extent to which thefranied photographs were to be annexed and adapted to the use of the

Courthouse in the manner indicated by the Supreme Court, the objective inferred intent would be that
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not deferminatiye as to intent for purposes of the third test. lithe intent of the parties is inferred based 
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the framed images not be considered fixtures, and the framed images wouid not satisfy any of the 'three

tests described above

63. On the basis of the foregoing analysis and hi the context of this case it is concluded that any

intent that Signature Art, DMS and the Coniractor mayhave had that the framed images be considered

fixtures is not determinative of the issue. Consequently it is concluded that under the established tests

: for determining if an item is a fixture, the framed photographic images created by Signature Art should

not be considered "fixtures" as that term is used in Section 216.01 1(1 )(p), Florida Statutes.

64. Inasmuch as this case involves the expenditure of public funds contained in an

appropriations act of the Florida Legislature as well as the interpretation of a st*tute governing the use

of those finds, if the intent of any party is to be' considered in determining whether the images can

properly considered to be fixtures it is the intent of the Florida Legislature that should be considered.

65. The case ofDependable Air Conditioning and ApplianèesJnc. v. Office of the Treasurer

and Ins. Com'r. 400 So.2d1 17 (Phi. 4th DCA) is of particular significance in the context of this case. In

this case the amount of a bond that was required to be posted by a regulated entity depended on

resolution of the question ofwhether various appliances sold by the entity were fixtures or personal

property. The court noted the existence of the general rule establishing three tests for determining

whether a paiticular item is a fixtureor personal property. However, the court concluded in the context

of that case that the determination as to whether the appliances were fixtures should be based upon the

intent of the statute and should not be made based upon considerations as to the intent of the parties or

whether the property could be easily removed (i.e. whether the appliances had been annexed to the real

property).

66. The framed images do not qualify as fixtures under the three established tests discussed

above. However, in accordance with the decision in Dependable Air Conditionina, if it were

established that the Legislature intended for the items to be included within the definition of fixed

the framed images not be considered fixtures, and the framed images would not satisfy any of the iltree 
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established that the Legislature intended for the items to be included within the definition of fixed 



capital outlay as set forth in Section216.01 l(l)(p), Florida Statutes, then the funds appropriated for

construction of the Courthouse could be utilized to purchase these items

Did the Legislature intend to authorize the purchase

67. Section 216.292(1), Florida Statutes-unambiguously prohibits the use of funds that have

been appropriated for fbed capital outlay for any other purpose. Although the statute allows some

flexibility to transfer and utilize funds in other appropriations categories, there are no such exceptio

regarding fixed capital outlay expenditures.-

68. The Florida Legislature has, in Section 255.043, Florida Statutes, indicated that each

appropriation for a publicly accessible building shall include up to a maximum of $100,000 for the

acquisition of works of art. Such funds under the state program have been used to purchae framed

photographs and framed paintings that are currently displayed in niches located respectively on the

first and third floors of the Courthouse.

69. The Art in State Buildings Program Handbook that is incorporated by reference in Rule 1 T-

1.033; F.A.C. of the Department of State defines the term "Works of Art" as follows:

Aesthetic objects or works produced by an artist as a result of skill and
creative imagination which includes but is not limited to such items as
architecturally integrated work, bas-relief, ceramic, craft, drawing
environmental piece, fiber, fountain, -glass, kinetic, light sculpture, mixed
media, mobile, mosaic, painting, photography, print, sculpture, tapestry,
wall hanging or digital media created by a professional artist, artisan or
craftsperson. Reproductions and mass-produced items are excluded
from this deflthtioa

As reflected in the above Findings of Fact representatives of the Florida Department of State have

concluded- that "reproductions of photographs" taken from the state archives are not considered "works

of art" described in Section 255.043(1), Florida Statutes.

70. It may well be that the Department of State would not consider the framed images to be

"works of arr' subject to the Art in State Buildings Program because they are reproductions of

photographs rather than original photographs. However, the affidavits of Department of State

capital outlay ~ set forth in SectiQn-216.011(1)(P)~ _ Florida Statutes. then the funds approp~ for 
. -

construction ofthC Comthouse could be utilized to purchase these items. 
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employees in that were submitted in this case do not expressly refer to the framed photographic images

created by Signature Art and it has not been conclusively established that the affidavits are directed to.

the framed images in question here

71 In this digital age it is unclear what would be considered "original" photographs as Opposed

to "reproductions". Theframed photographic "works of art" obtained by the Court under the state

program were, before being enlarged and printed, undoubtedly originally preserved in the

photographer's digital camera, or on the film used in a traditional cameras, or some other medium.

72. hi any event the digitally enhanced framed images involved in this case are far more than

simply "reproductions of photographs". Jnstead, the record of this case indicates that in many other

respects the definition set forth in the rule set forth above would appear to include such images. Ms.

Maida's description of the work perfornied by Signature Art (summarized in Findings Of Fact 40

through 43 above) clearly reflects that the framed images created by Signature Art are "aesthetic

object?' produced "as a result of skill and imagination" through the use of "digital media' by a

"craftsperson". In addition, special lighting has been installed in the Courthouse the purpose of which

obviously includes the enhancement of the visual appeal of the framed images (CFO Exhibit 12)

Further, Ms. Maida's testimony reflects that the images have been custom-framed and. identified in the

same manner utilized for works of art purchased under the art in state buildings program now

displayed in the Department of Revenue's new building. CFO Ex.bibit 10 includes several examples of

the images and custom framing produced by Signature Art.

73. Also in this regard it is noted that the Department of State rule recognizes photography as

an art form. As indicated in the video-tour of the Courthouse presented by DFS at the bearing and

confirmed in Ms. Maida's testimony, framed photographs currently displayed on the first floor of the

Courthouse were obtained by the Court through the art in state buildings program. These works of art

are illuminated in order to enhance their visual appeal in exactly the same mannerintended for the

employees in that were submitted :in this case do not expressly refer to the framed photographic i.mag~s 
" . 
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program were, before being enlarged and printed, undoubtedly originally preserved in the 
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obviously includes the enhancement of the visual appeal of the framed images. (CFO Exhibit 12) 

"Furt;her, Ms. Maida's testimony reflects that 1he images have been custom-framed and identified in the 

same manner utilized for works of art purchased under the art in state buildings program now ' 

displayed in the Department of Revenue's new building. CFO Exhibit 10 includes several examples of 

the images and custom framing ,produced by Signature Art. 

73. Also in this regard it is noted that the Department of State rule recognizes photography as 

an art form. As indicated 'in the vid~-tour of the Courthouse presented by DFS at the hearing and 
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confirmed in Ms. Maida's testimony, :framed photographs currently displayed on the first floor of the 

Courthouse were obtained by the Court through the art in state buildings program. These works of art 

are illuminated in order to enhance their visual appeal in exactly the same manner intended for the 



illumination of the framed images created by Signature Art. In many instances the framed images

created by Signature Art are digitally enhanced reproductions of original photographs similar to these.

74. Mass-produced reproductions of a painting or picture may not be generally considered to be

art. However, a signed and numbered print of an original painting is generally perceived to be "art"

even though the work is a reproduction The framed images created by Signature Art more closely

resemble the latter.

75. Regardless of whether the framed images that have in this instance been created by

Signature Art are considered "works of art" within the precise definition of that term as defined in the

administrative rule regarding the state program, many and perhaps most observers would consider

them to be "art" within the common understanding of the term.

76. Senator Mike Fasano has considerable experience with regard to appropriations acts that

have been enacted by the Florida Legislature. He testified that he did not consider that the framed

images created by Signature Art couki be purchased using funds appropriated for fixed capital outlay

and that in view of the $100,000 limitation forart under the Art in State Buildings Program, if the

Legislatwe had intended for additional art to be purchased for the Courthouse it would have enacted

confoniig legislation.

77. The framed photographic images created by Signature Art do not fall within what is

conunoilly understood to.be "fixed capital outlay" (realty, buildings and fixed equipment). And

although the definition of "fixed capital outlay" in Section 216.01 l(1)(p), Florida Statutes includes

"fixtures", as reflected in the preceding analysis, the framed images considered here do not qualify as

fixtures under the three tests generally applied to make a determination in this regard.

78 Case law clearly establishes that the mterpretation of an mdavidual member of the

Legislature is not indicative of legislative intent. However Senator Fasano's understanding that funds

appropriated for fixed capital outlay are to be used to "build a building"is consistent with the cases
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described above indicating that in order to be considered a fixture, a given item needs to be

incorporated into the building. And there has been no other indication of legislative intent

79 The framed Images created by Signature Art would be considered by many to be art witirn

the generally understood meaning of the term (a conclusion supported by the various invoices

submitted by the Contractor and DMS identi1mg the framed images as "artwork work" and "Images

Artwork")

80 In light of the spending limitations expressly set forth m Section 255 042, Florida Statutes t

would appear likely that if the Legislature had intended for significantly greater amounts to be

expended for art in the Courthouse or to enhance the visual appeal of the Courthouse, it would have

expressly so indicated.

81. Therefore, it is concluded that there is no basis for finding that the Legislature intended to

autltorizepurcliase of the framed images from funds appropriated for fixed capital outlay.

The authority of the Chief Financial Officer

82. There have been several appellate decisions in the past which have addressed the

constitutional and statutory duties and responsibilities of the State Comptroller with respect to the

expenditure of state fithds. As a result of theconstitutional amendirient creating the Cabinet office of

ChiefFinancial Officer, the statutory and constitutional duties and responsibilities previously

applicable to the State Comptroller in this regard now apply to the Chief Financial Officer,

Consequently the rulings in these past appellate decisions are applicable to the situation presented in

this case.

83. The appellate decision in Florida Development Commission v. Dickensoii, 229 So,2d 6

(Fla. l' DCA 1969) indicates that the CFO has the authority and responsibility to deny the payment

1
requested in the current proceeding. In Dickenson the appellate court affirmed a determination of the

trial judge holding that the Comptroller acted within his authority when he refused to issue a state

described above indicating that in order to be considered a fixture, a given item needs to be 
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trial judge holding that the Comptroller acted within his authority when he refused to issue a state 



warrant that had been requested in order to pay for costs incurred in connection with the production

and broadcast of a television program. In doing so the Court indicated as follows:

It, is the duty of the Comptroller, before issuing a warrant for the payment of
an account against the state, to make an administrative determination that the
money is in the state treasury, that an appropriatiOn has been made by law to
pay the account, and that the expenditure is within the law fixing the powers
of the state agency incurring the obligation. The Comptroller has no authority
to supervise the operation of other state officers or state agencies in the
exercise of the discretion vested in them by law. Neither does he have the
power to veto their action in the performance of their legal duties. On the
other hand, the duty of the Comptroller to audit, adjust and settle the
iccounts of all officers of the state, conferred by Section 23, Art ide 1V, of
the Constitution, would be destroyed if the Comptroller is required to pay all
bills approved by all state officers without exercising any power to ascertain
that the proposed expenditure of state. funds is authorized by law. [at page 8]

84. The Court's decision in the Dickenson case recognizes the dangers presented lithe CFO

does not have the authority to approve requested expenditures of state funds or if the CFO does not

exercise his authority to determine that expenditures have been authorized by the Florida Legislature.

85. Signature Art, DMS and the Contractor have argued that the CFO does not have authority

to deny the payment requests submitted by DMS for payment for, the framed images. In doing so they

rely in part 'upon theappellate decision in State Second: District Court of Apmal v. Lewis, 550 So. 2d

522 tFla. V DCA 1989).

86. In this case the Florida Legislature increased the number of judges for the Second District

Court of Appeal and operating capital outlay funds were appropriated to support the new positions.

Because of the short time period available before the new judges took office the Court's Chief Judge,

in ccordance'with applicable procedures, waived a requirement that invitations for bid be published in

the Florida Administrative Weeldy, published an invitation for bids in a local newspaper, and

purchased furniture for the new judges from one of the responding bidders. The Comptroller denied the

payment request in part because the requirement for statewide publication of the invitation for bid had

warrant that had 'been requested in order to pay for costs incurred in connection with the productioIi 
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been waived without explanation, and in part based on arguments that comparable furniture could have

been purchased under existing state contracts and that Rule 3A-40.103, F.A.C. prohibited the purcbae.

87. In its decision requiring the Comptroller to issue the requested state warrants the First

District Court of Appeal indicated as follows:

We believe the issue presented to be a basic, simple and straightforward
question of law--did the Second District Court of Appeal have the power
to incur the expenditure that is the subject of this litigation?.. With respect
to expenditures of appropriated monies, the Comptroller is not in the chain
of approval or disapproval in the judicial procurement process as long as
such expenditures remain within the boundaries staked out in the
legislative appropriation [at nayes 525 -.526}

88. However, it should be noted that in deciding in this case to issue the requested writ of

mandamus the appellate court indicated:

The foregoing should not be interpreted to imply that the Comptroller has
no role in the review of judicial expenditures. He does. For instance, if a
component part of the judicial branch of government contracts for the
expenditure of public funds for a purpose not contemplated in a legislative
appropriation or in furtherance of the judicial function, the Comptroller
would be duty bound to refuse to issue a payment warrant. This would be
so because that judicial component did not have the power or discretion to
incur the expenditure. [at page 526]

89.TheLewis case is readily distinguishable from the current case. In the Lewis case there was

no dispute that the Legislature had appropriated funds that were intended to be used for the purchase of

furniture; whereas in the present case the legislative appropriation did not authorize the expenditure in

question and there is no indication that the Legislature otherwise authorized the purchase of the framed

images. The decision clearly reflects that if the expenditure of funds for a State purchase have not been

authorized by the Legislature, the CFO has the authority, and in fact the responsibility, to refuse to

authorize payment.

90.Another decision that has been relied on in asserting that the CFO does not have authority to

refuse to issue warrants to pay for the framed images j5 State cx ret WR Clark Printin Bindina Co.

.. 
been waived without explanation, and in part based on argUments that comparable furniture could have 

. . 

been purchased under existing state COl).tracts and tWit Rule 3A·40.l03 , F.A.C. prohibited the purchase. 

87. In its decision requiring the Comptroller to issue the requested state warrants the First 

District Court of Appeal indicated as follows: "' 

We believe the issue presented to be a basic, simple and straightforward 
question of law-did the Second District. Court of Appeal have the power, 
to incm the expenditure that is the subject o( this li1iption?: .. WPh respect . 
to ex:peilditures of apPropriated monies, the C9mptroller is not in the chain 
of approval or disapproval in the judicial procurement process as long as 
such expenditures remain 'within the boUlldarles staked out in the 
Iegislativeappropriation.[at pages 525.5261' . 
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v. Lee, 121 Ha. 320, 163 So. 702 (Fla.1935). In this case a statute allowed the motor vehicle

commissioner to make expenditures for office supplies. The Commissioner purchased a large quanty

of carbon packs that included printed forms used by the agency and a dispute arose as to whether the

purchase involved an authorized purchase of office supplies in the form of stationery or whether

instead the purchase was for printing services that had to be procured through a bidding process. The

Supreme Court held that there was a "presumption.. .in favor of the correctness of the action of the

purchasing officer under the statute that pertains to his office" and rendered a decision recuiring the

Comptroller to pay for the materials in question

91. This case is distinguishable from the current situation in two. respects. First, the issue

presented was the interpretation of a statute that directly pertained to the office of the person. xn2king

the purchase (i.e. whether the items were "office supp1ie" within the intent of a statute describing the

authority of the motor vehicle commissioner). In the current case the issue presented involves an

interpretation of the definition of the term "fixed capital outlay" as used in Section 216.01 1(l)(p),

Florida Statutes. Unlike the statute that specifically dealt with the officer making the purchases in the

Lee case, this statutory section is not directed to the authority ofDMS and there isno presumption

favoring the DMS interpretation.

92. Secondly the jç ease dealt with the issue of whether the items purchased constituted

stationery or printed material, The Comptroller's office had no particular expertise with regard to the

interpretation of a statute involving such a determination. Here the question presented deals with the

interpretation of a statute with respect to which the office of the CFO does have considerable

experience and expertise.

93. Throughout his deposition Mr. Merry indicated that he and the DFS Bureau of Auditing

have considerable experience and expertise regarding state expenditures and related budgetary and

appropriations processes, including the various appropriations categories. As reflected in the testimony
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of Mr. Merry his office is responsible for making determinations as to whether a particular purchase

has been authorized by the Legislature and routinely makes such determinations.

94. As noted in the Dickenson case cited and quoted above; before issuing a warrant.the CFO

has the duty to make a determination that an appropriation has been made authorizing the expenditure.

Unlike the CEO, the DM5 has no responsibility for the ultimate determination as to whether a

particular expenditure has been authorized by the Legislature or whether the expenditure can be made

from fumis appropriated for operating capital outlay.

95 It is well-settled in Florida admimstrative jurisprudence that the mterpretation of a statute

by the agency responsible for its administration and enforcement receives great deference in the

absence of clear error or conflict with legislative intent. , Little Munyon Island v. Departnicat

of Environmental Regulation.. 492 So. 2d 735, 737 (Fla. 1 DCA 1986); Mack v. Department of

Financial Services. 914 So. 2d 986 (Ha. 1st DCA, 2005).

96. The CFO is responsible for applying and enforcing the requirements of Section 216.292(1),

Florida Statutes that funds appropriated for fixed capital outlay cannot be expended for any other

purpose. Contrary to the assertions of DM5, Signature Art and the Contractor, it is the interpretation of

the CFO with respect to the limitations imposed by the applicable appropriationsact and Section

216.011 (l)(,p), Florida Statutes that should be afforded deference and not the opinions of DMS.

97, Siegendorf v. State, 266 So. 2d 345 (Fla. 1972) relied on by Signature Art iii reality

supports the legitimacy of the determinations made here by the CFO. In that case the Court upheld the.

interpretation of an election law by an employee of the Florida Department of State, the agency

responsible formonitoring compliance with election laws. The present case arises as a result of the

responsibility of the CEO to settle and approve accounts against the State, a responsibility that as

reflected in numerous appellate decisions includes monitoring state expenditures to determine

cthnplianve with State purchasing laws and legislative appropriations.
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98. The Florida Legislature is responsible for considering the competing demands made for the

expenditure of state funds, inakiiig policy determinations as to how the limited state fluids available for

the needs of the State of Flonda are to be expended, and implementing those policy decisions through

the passage of annual appropriations acts. In this instance the Legislature appropriated funds for the

construction of the Courthouse and indicated that the funds appropriated should be expended for fixed

capital outlay.

9. The CFO has the constitutional responsibility for taking action necessary to assure that the

Legislature's policydeterminations are complied with, The expenditures here were not authorized by

the Florida Legislature.

RECOMMENDATION

It is RECOMMENDED that the Chief Financial Officer enter an Order denying payment for

the framed images described herein until such time as the Department of Management Services can

establish that the Eequired legislative authorization for such payment has been provided.

Respectfully submitted this 13'&aay of August, 2012.

AADe4
Hearing Officer
2124 Deerfleld Drive
Tallahassee, FL 32308

End Note
hi its post-hearing Memorandum of Law Signature Art has suggested that Opinions of the Florida
Attorney Generalanalyzing the term "fixed capital outlay as used in Section 212.055(2)(d)1, Florida
Statutes are relevant to the interpretation of Section 216.01 l(l)(p), Florida Statutes. However, as noted
in those Opinions. Chapter 212, Florida Statutes provides no definition of the term "fixed capital
ouliay' and in the absence ofa definition the Opinions rely' upon a construction of the component parts
of the defined term. Such method of analysis does not apply to a term that has been defined by an
applicable statute.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a ue and coned copy of the above and foregomg Report and

Recommendation has been provided by.US Mail to: Tom Maida, Esquire and Melissa Coffee, Esquire

Foley & Lardner, LLP, 106 EastCollege Avenue, Suite 900,Tailahassee, Florida 32301-7732, Clifford

Taylor, Esquire and Matthew E Minnow, Esquire, Florida Department of Management Services, 4050

Esplanade Way, Tallahassee, Florida 323997O16, Robert Ii Buesing, Esquire, Trenani , Kemker,

101 East Kennedy Blvd. Suite 2700 Tampa, Florida 33601-1102, and by hand delivery to Michael

Davidson, Esquire, Division ofLegal Services, 612 Larson Building, Tallahassee, FL 32399-0333, ths

of August, 2012.
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APPENDIX B

Certain scrivener's errors contained in the sections of the Report identified below are
corrected as follows:

APPEARANCES

For "Melissa Coffee" substitute "Melissa Coffey."

For "Matthew E. Minnow" substitute "Matthew E. Minno"

EXHIBITS AND WITNESSES

In the second full paragraph, for "relating to the construction the Courthouse" substitute "relating
to the construction of the Courthouse."

In the fourth full paragraph, for "copy of as letter" substitute "copy of a letter."

In the fourth full paragraph, for "from Ed Clayton to Roy Merry" substitute "from Ed Clayton to
Mark Merry."

In the fourth full paragraph, for "deposition of Roy Merry" substitute "deposition of Mark
Merry."

In the fifth full paragraph, for "Division of Finance and Accounting" substitute "Division of
Accounting and Auditing."

LEGAL ANALYSIS AND CONCLUSIONS

In Paragraph 59, for "Seedhouse case expressing indicated" substitute "Seedhouse case expressly
indicated."

In Paragraph 70, for "employees in that were submitted" substitute "employees that were
submitted."

In Paragraphs 83-84, for "Dickenson" substitute "Dickinson."
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