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CHIEF FINANCIAL OFFICER

Respondent.

FINAL ORDER DISMISSING AMENDED PETITION WITH PREJUDICE

This cause came on before the Chief Financial Officer for consideration of the

Amended Petition For Administrative Hearing filed herein by Peter R. Brown

Construction, Inc. Having considered the Petition, and being otherwise apprised in all

material premises, the Chief Financial Officer (CFO) rules as follows:

1. Although styled as a petition directed towards the Department of Financial

Services, the allegations in the Petition clearly focus on the Final Order I entered on

August 24, 2102. See Paragraphs 9, 10, 13, and 14 of the Amended Petition.

2. The Final Order was issued pursuant to powers derived from the

constitution of the State of Florida. In Article IV, Section 4 of The Florida Constitution the

Chief Financial Officer is granted the power to "settle and approve accounts against the

state." That power includes the discretion to deny payments on those accounts. F/a.

Dcv. Comm'n v. Dickinson, 229 So.2d 7 (l DCA Fla. 1969), cert. den. 237 So.2d 530;

State, cx rd. Second District Court of Appeal v. Lewis, 550 So.2d 522 (1st DCA 1989).

3. Neither Section 17.05, Fla. Stat., nor any other statute supersedes that

constitutional grant of authority. Moreover, the grant of authority in Section 17.05, FIa.
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Stat., for the Chief Financial Officer to hold a limited-purpose hearing "so as to enable

the Chief Financial Officer to determine the legality of such account, claim or demand"

does not include the power to actually make that determination. Section 17.05, supra,

contains no grant of power to make such determinations; that power comes from Article

IV, Section 4 of the Florida Constitution. Clearly, Section 17.05, supra, is intended to

assist the Chief Financial Officer in making such determinations, but it is not the source

of his authority to actually make those determinations. The source is the Florida

Constitution.

4. Therefore, the Final Order is not subject to Chapter 120, Fla. Stat.,

procedures. Section 120.52(1), Fla. Stat.; Decker v. University of West Florida, Case

No. 1011-5021, Opinion filed April24, 2012 (Fla. 1st DCA).

5. Moreover, Petitioner Brown's alleged standing to initiate this challenge is

insufficient to support the Amended Petition. Brown alleges standing based on its

participation in a lawsuit pending in the Second Judicial Circuit, Case No. 2011 CA

001706. However, an examination of the pleadings in that lawsuit shows that Brown's

participation is that of a co-defendant being sued in a contract action brought by the

Plaintiff Signature Art Gallery, Inc., and as a cross-plaintiff in a contract action it has

brought against another co-defendant, Department of Management Services, which is

also being sued in that same action by Signature Art Gallery, Inc. The Chief Financial

Officer is not a party to that lawsuit, so it is not possible for Brown to truthfully allege that

the Chief Financial Officer is responsible for Brown's entanglement in that lawsuit and

that Brown is "incurring economic harm because it is embroiled in defending against"

any action taken by the Chief Financial Officer.
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6. Further, although the Department of Financial Services (DFS), of which

the Chief Financial Officer is the agency head, has been sued by Plaintiff Signature Art

Gallery, Inc., in said lawsuit, the DFS has made no claim against Brown, and Brown has

made no claim against the DFS. Thus, both Brown and the DFS are no more than co-

defendants in the same action. How such a co-defendant can credibly claim that it is

"embroiled in defending against" affirmative defenses that, as a matter of law, can only

be directed to the Plaintiff, Signature Art Gallery, Inc., is inexplicable.

7. Additionally, the subcontract under which Brown is being sued by

Signature Art Gallery, Inc., expressly provides that if Brown is not paid by the state for

the work performed by Signature Art under that subcontract, Signature Art has no cause

of action against Brown. That is what has happened here. Thus, it is Brown's own

refusal to enforce that contractual prohibition of a cause action by Signature Art, and not

any action taken by either the Chief Financial Officer or the DFS, that is responsible for

Brown's being "embroiled" in the lawsuit in question.

8. A review of both the initial Petition and this Amended Petition show that

the defects therein cannot be cured by further amendment.

Accordingly, the Amended Petition is hereby dismissed with prejudice against re-

filing. No further amendments will be entertained.

DONE AND ORDERED this,?Jday of October, 2012.
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JeffA'Knancial Officer
State of Florida

NOTICE OF RIGHTS
Any party to these proceedings adversely affected by this Order is entitled to seek

review of this Order pursuant to Section 120.68, Florida Statutes, and Rule 9.110, Fla. R.
App. P. Review proceedings must be instituted by filing a petition or notice of appeal with
Julie Jones, DFS Agency Clerk, Department of Financial Services, 612 Larson Building,
200 East Gaines Street Tallahassee, Florida, 32399-0390, and a copy of the same with
the appropriate district court of appeal, within thirty (30) days of rendition of this Order.
Filing may be accomplished via U.S. Mail, express overnight delivery, or hand delivery,
facsimile transmission, or electronic mail.

Copies to:
Clifford Taylor
Robert Buesing
Tom Maida
Michael Davidson
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