
 

 

IN THE DISTRICT COURT OF APPEAL  

OF THE STATE OF FLORIDA  

FIRST DISTRICT 
 

REHABILITATION CENTER AT  

HOLLYWOOD HILLS, LLC, 

 

  Appellant, 

 

vs.        Case No. 1D17-3858 

        AHCA No. 2017-0007728 

STATE OF FLORIDA, AGENCY FOR  

HEALTH CARE ADMINISTRATION, 

 

  Appellee. 

_________________________________/ 

 

APPELLEE, AGENCY FOR HEALTH CARE ADMINISTRATION’S 

REPLY TO APPELLANT’S RESPONSE  

 

 Appellee, State of Florida, Agency for Health Care Administration 

(“AHCA”), pursuant to authorization from this Court through its Order dated 

October 3, 2017, hereby files its Reply to Appellant’s Response to AHCA’s Motion 

to Remand or Relinquish Jurisdiction and Motion to Determine Confidentiality, and 

states: 

1. On September 14, 2017, AHCA entered an Immediate Suspension 

Final Order (“ISFO”) pursuant to authority in Sections 409.913(15)(p) and 

409.913(16)(d), Florida Statutes, and Rule 59G-9.070(7)(p), Florida Administrative 

Code (“F.A.C.”).  The ISFO immediately suspended Appellant’s participation as a 

provider in the Florida Medicaid program based on AHCA’s receipt of information 
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of patient abuse and neglect as outlined in the ISFO, including the death of eight (8) 

residents of Appellant’s facility which were discovered the preceding day, 

September 13, 2017.  Subsequent to the entry of the ISFO, based on information and 

belief, the total number of deaths of residents at Appellant’s facility has risen to at 

least fourteen (14).   

2. Appellant filed the instant appeal on or about September 20, 2017, 

challenging the ISFO. The nature of this appeal is an appeal of an immediate final 

order commenced pursuant to Section 120.68, Florida Statutes, and Rule 9.110, 

Florida Rules of Appellate Procedure.  On September 22, 2017, AHCA filed a 

Motion to Remand or Relinquish Jurisdiction and Motion to Determine 

Confidentiality (“Motion to Remand”) seeking, in part, for the Court to remand the 

ISFO to the agency for the limited purpose of entering an amended ISFO to 

incorporate new facts and details that have been uncovered since the entry of the 

ISFO on September 14, 2017.   As noted in the Motion to Remand, there have been 

additional developments since the ISFO was rendered on September 14, 2017, 

including the continuing investigation by AHCA, the continuing criminal 

investigation by law enforcement, and AHCA’s rendition of an Emergency 

Suspension Order on September 20, 2017, suspending Appellant’s nursing home 

license. At the time the original ISFO was rendered, many of the exhibits and facts 

sought to be included in an amended ISFO were not available to AHCA.  
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3. On September 28, 2017, Appellant filed a Response to the Motion to 

Remand (“Appellant’s Response”) which included inaccurate or incomplete factual 

assertions not in the record before this Court, and mischaracterized the nature of the 

ISFO and the nature of this appeal.  Subsequently, on September 29, 2017, AHCA 

sought leave from this Court to “ensure that the Court is fully advised of the 

premises, including factual, legal and procedural inaccuracies in the Appellant’s 

Response.” See Motion for Leave to File a Reply, p. 3. On October 3, 2017, this 

Court afforded AHCA leave to file this Reply to Appellant’s Response.1     

Medicaid Background 

4. AHCA is the “single State agency” responsible for administering 

Florida Medicaid in accordance with the State Plan, and federal and state Medicaid 

law. 42 U.S.C. §1396a(a)(5); 42 C.F.R. §431.10(b); §20.42(1), (3), Fla. Stat.; 

§409.902, Fla. Stat. AHCA’s duties include contracting with health care providers 

to provide goods/services to Medicaid recipients, reimbursing enrolled providers for 

goods/services billed, and ensuring the Medicaid program’s integrity, including that 

providers comply with the Medicaid law. §§ 409.902–409.907, Fla. Stat.; § 409.913, 

Fla. Stat.  

                                                           
1 This Reply addresses only that portion of AHCA’s Motion seeking remand or 

relinquishment of jurisdiction to enter an amended ISFO.  That portion of the 

Motion requesting certain records be sealed has already been addressed by the 

Court in its October 3, 2017, Order.  
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5. A health care provider enrolls in Florida Medicaid by entering into a 

voluntary contract with AHCA called a “provider agreement,” which is “terminable 

by either party after reasonable notice, and shall be renewable by mutual agreement.” 

§409.901(17), Fla. Stat.; §409.907(1), (2), Fla. Stat.; Diaz v. AHCA, 65 So. 3d 78, 

80-81 (Fla. 3d DCA 2011). Therein, “the provider agrees to comply with all laws 

and rules pertaining to the Medicaid program when furnishing a service or goods to 

a Medicaid recipient” and AHCA agrees to pay a sum for the services or goods 

provided. §409.907(2), Fla. Stat.  

6. Section 409.913, Florida Statutes, charges AHCA with oversight of the 

Florida Medicaid “recipients, and providers and their representatives, to ensure that 

fraudulent and abusive behavior and neglect of recipients occur to the minimum 

extent possible . . .”.  

The ISFO is a Final Order  

7. AHCA is authorized under Sections 409.913(15)(p) and 409.913 

(16)(d), Florida Statutes, to immediately suspend a Medicaid provider’s 

participation in the Medicaid program by issuance of an immediate final order upon 

receipt of reliable information of patient abuse or neglect.  Section 409.913(15)(p), 

Florida Statutes, states: 

(15) The agency shall seek a remedy provided by law, including, but 

not limited to, any remedy provided in subsections (13) and (16) and s. 

812.035, if: 

*** 
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(p) The agency has received reliable information of patient abuse or 

neglect or of any act prohibited by s. 409.920. [Emphasis added.] 

 

Section 409.913(16)(d), Florida Statutes, states: 

(16) The agency shall impose any of the following sanctions or 

disincentives on a provider or a person for any of the acts described in 

subsection (15): 

*** 

(d) Immediate suspension, if the agency has received information of 

patient abuse or neglect or of any act prohibited by s. 409.920. Upon 

suspension, the agency must issue an immediate final order under s. 

120.569(2)(n). [Emphasis added.] 

  

8. When AHCA suspends a provider’s participation in the Medicaid 

program pursuant to Sections 409.913(15)(p) and 409.913(16)(d), AHCA is required 

to comply with the procedures for issuance of an immediate final order set forth in 

Section 120.569(2)(n), Florida Statutes, and Rule 28-106.501(2), F.A.C.  Section 

120.569(2)(n), Florida Statutes, provides: 

(n) If an agency head finds that an immediate danger to the public 

health, safety, or welfare requires an immediate final order, it shall 

recite with particularity the facts underlying such finding in the final 

order, which shall be appealable or enjoinable from the date rendered. 

[Emphasis added.] 

 

Further, Rule 28-106.501(2), F.A.C., provides: 

(2) The agency’s emergency order shall include a notice of the 

licensee’s (or person or entity subject to the agency’s jurisdiction) right 

to an immediate appeal of the emergency final order pursuant to Section 

120.569(2)(n) or 120.60(6), F.S. [Emphasis added.] 

 

Accordingly, an immediate final order rendered pursuant to Sections 120.569(2)(n), 
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409.913(15)(p), and 409.913(16)(d) is a final order of an administrative agency that 

may be immediately appealed to and reviewed by an appropriate Florida District 

Court of Appeal. §120.68, Fla. Stat.; Fla. Admin. Code R. 28-106.501(2); Fla. R. 

App. P. 9.030(b)(1)(C), 9.110, 9.190.   

9. In Appellant’s Response, Appellant erroneously cites to Section 

120.60(6), and Rule 28-106.501(3), F.A.C., for the proposition that Hollywood Hills 

is entitled to both an appeal of the ISFO and an administrative proceeding.  As 

explained above, a Medicaid provider whose Medicaid participation (pursuant to a 

voluntary contract with AHCA) has been suspended by immediate final order may 

directly appeal the immediate final order to the appropriate appellate court for review 

of the facial validity of the order. The provider is not afforded the opportunity for an 

administrative hearing to dispute the underlying facts. See §§120.569(2)(n), 120.68, 

409.907(2), Fla. Stat.; Fla. Admin. Code R. 28-106.501(2); Fla. R. App. P. 

9.030(b)(1)(C), 9.110, 9.190; see, e.g., Kodsy v. Dep’t of Fin. Servs., 972 So. 2d 

999, 1002 (Fla. 4th DCA 2008)(noting that “section 120.569(2)(n), Florida Statutes, 

makes no provision for a hearing”). The issue this Court must ultimately determine 

is whether the ISFO is facially valid.  Kodsy, supra. While there are several factors 

which guide this Court’s review. Whether the ISFO meets those requirements is not 

at issue in AHCA’s procedural Motion to Remand.  
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The Emergency Addressed by the ISFO 

10. In the Appellant’s Response, the Appellant argues the merits of the 

underlying appeal. Although AHCA will not argue the merits of the ISFO in the 

context of this procedural Motion to Remand, AHCA believes it is necessary to 

address the fact the Appellant has mischaracterized the nature of the emergency 

addressed by the ISFO, and has done so based on asserted “facts” that are not in the 

record before this Court.  

11. The Agency’s findings of fact, as stated in the ISFO, include:  

3.  Between 1:30 a.m. and 5:00 a.m., on September 13, 2017, 

several residents suffered respiratory in cardiac distress.  Eight (8) of 

those residents ultimately expired. 

4.  Shortly after 4:00 a.m. on September 13, 2017, the City of 

Hollywood Police Department and Hollywood Fire Rescue responded 

to a call for service at the Respondent’s facility.  Several patients were 

found in varying degrees of medical distress, three patients were 

found deceased, and others were in immediate need of immediate 

transport.  

5.  Due to the conditions of the facility, Hollywood Police 

Department and Hollywood Fire Rescue mobilized nine (9) rescue 

units to evacuate all of the remaining patients.  

*** 

8.  On September 13, 2017, the Agency commenced a survey of 

the [Appellant’s] facility. 

9.  The Agency determined that the practices and conditions at the 

[Appellant’s] facility present (1) a threat to the health, safety, or 

welfare of residents of the facility, (2) a threat to the health, safety, or 

welfare of a client, (3) an immediate serious danger to the public 
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health, safety, or welfare, and (4) an immediate or direct threat to the 

health, safety, or welfare of the residents. 

10.  The Agency’s findings of facts as set forth in the [Immediate 

Moratorium on Admissions] are hereby attached and incorporated by 

reference herein; they are deemed adopted by the Agency and form 

the factual basis for the determination of there being patient abuse and 

neglect.  

11.  The matter remains under active criminal investigation. 

In the Immediate Moratorium on Admission incorporated in the ISFO, AHCA also 

states, in part: 

a. On September 10, 2017, Respondent became aware that its air 

conditioning equipment had ceased to operate effectively. 

 

b. In addition to contacting the local electrical power provider, 

Respondent situated eight (8) portable air coolers throughout the 

facility and equipped the halls with fans. 

 

c. Between 1:30 AM and 5:00 AM on September 13, 2017, 

several residents suffered respiratory or cardiac distress.  Eight (8) of 

those residents ultimately expired. 

 

d. Emergency personnel and law enforcement responding to these 

multiple emergency medical events directed Respondent, as a result of 

the heat in the building, to evacuate the second floor of the Facility. 

 

e. Respondent ultimately evacuated the entire building.  

 

12. As evidenced by the face of the ISFO, as well as the statutory authority 

pursuant to which it was issued, AHCA’s finding of immediate danger to the public 

health, safety and welfare, was predicated on Appellant’s woefully inadequate 

practices, policies and/or response to the situation presented by the loss of power to 

the facility’s air conditioning which resulted in the loss of multiple lives.  See, e.g., 
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Tauber v. Bd. of Osteopathic Medical Examiners, 362 So. 2d 90 (Fla. 4th DCA 

1978)(“We can conceive of no greater emergency of immediate necessity than that 

which endangers the preservation of human life.”).  The emergency to which the 

ISFO is directed is not simply absolved by restoring power to the facility’s air 

conditioning as Appellant asserts in its Response.   

13. AHCA’s Motion to Remand does not constitute a confession of error 

as urged by the Appellant.  Instead, the Motion to Remand recognizes the emergency 

situation in which the initial ISFO was entered as required by Florida law, and that 

there were and are continuing investigations in the matter.  AHCA seeks to provide 

the Court with a more detailed factual record and analysis showing the complete, yet 

evolving, picture of what occurred at Appellant’s facility leading to the death of 

multiple residents and the emergency addressed by the ISFO.  

14. Remand or relinquishment is in the public interest, as it is the public 

that AHCA seeks to protect through the ISFO, proposed Amended ISFO, and this 

proceeding.  Appellant would not be prejudiced by the amendment as Appellant’s 

facility currently has no residents and it is currently not operating pursuant to the 

Emergency Suspension Order entered on September 20, 2017. Moreover, no 

substantive pleadings on the merits have been filed in this case.    
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 WHEREFORE, Appellee, Agency for Health Care Administration, 

respectfully requests that the Court grant its Motion to Remand or Relinquish 

Jurisdiction for entry of an Amended Immediate Final Suspension Order.  

 Respectfully submitted, 

 

      /s/ Stephen A. Ecenia  

Stephen A. Ecenia 

Florida Bar No. 316334 

J. Stephen Menton 

Florida Bar No. 331181 

Tana D. Storey 

Florida Bar No. 514772 

Gabriel F.V. Warren  

Florida Bar No. 84777 

RUTLEDGE ECENIA, P.A. 
119 South Monroe Street, Suite 202 

Tallahassee, FL 32301 

(850) 681-6788 / (850) 681-6515 Fax 

steve@rutledge-ecenia.com 

smenton@rutledge-ecenia.com 

tana@rutledge-ecenia.com 

GWarren@rutledge-ecenia.com  

Co-Counsel for AHCA 

 
and 

Tracy C. George, Chief Appellate Counsel 

Florida Bar No.: 0879231 

Agency for Health Care Administration  

2727 Mahan Drive, MS #3  

Tallahassee, FL 32308 

Tracy.George@ahca.myflorida.com  

Amy.Miles@ahca.myflorida.com  

Catherine.Belmont@ahca.myflorida.com  

Co-Counsel for AHCA 

 

mailto:Tracy.George@ahca.myflorida.com
mailto:Amy.Miles@ahca.myflorida.com
mailto:Catherine.Belmont@ahca.myflorida.com
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true a correct copy of this REPLY was served 

via email on the following parties this 13th day of October, 2017: 

Geoffrey D. Smith  

Timothy B. Elliott  

Corinne T. Porcher  

Smith & Associates  

3301 Thomasville Road, Suite 201 

Tallahassee, FL 32308  

geoff@smithlawtlh.com 

tim@smithlawtlh.com 

Corinne@smithlawtlh.com 

Counsel for Appellant 

 

       /s/ Stephen A. Ecenia  

       Stephen A. Ecenia  

mailto:geoff@smithlawtlh.com
mailto:tim@smithlawtlh.com
mailto:Corinne@smithlawtlh.com

