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ARGUMENT

I. THE EMERGENCY ORDER DOES NOT ALLEGE FACTS
DEMONSTRATING WHY THE COMPLAINED-OF CONDUCT
WAS LIKELY TO CONTINUE AND WHY THE ORDER IS
NECESSARY TO STOP THE CONDUCT.

In its Answer Brief, AHCA argues that Appellant, Rehabilitation Center at

Hollywood Hills, LLC (hereinafter “Hollywood Hills” or “Appellant”), understates

the emergency that prompted the agency to issue an Immediate Final Suspension

Order (IFSO) against Appellant’s Medicaid provider status. However, AHCA did

not (and cannot) cite to any facts in the IFSO upon which a continuing emergency

can be supported because the facility had been completely evacuated before the

IFSO was issued.

AHCA concedes that, in order for an Immediate Final Order to meet the legal

standard, it must allege facts demonstrating: (1) the complained-of conduct was

likely to continue; (2) the order was necessary to stop the emergency; and (3) the

order was narrowly tailored to be fair. (AHCA Answer Brief, pg. 13); see also Bio-

Med Plus, Inc. v. State of Florida, Dept. of Health, 915 So. 2d 669 (Fla. 1st DCA

2005). “Every element necessary to the order's vitality must appear on its face.”

Crudele v. Nelson, 698 So.2d 879, 879-80 (Fla. 1st DCA 1997) (citing Commercial

Consultants Corp. v. Dep't of Bus. Reg., 363 So.2d 1162, 1164 (Fla. 1st DCA 1978)).
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On appellate review, the court will not accept a general conclusory prediction of

harm as support for an emergency order. Id.

AHCA appears intent on supporting its IFSO on allegations of fact discovered

after the IFSO was issued. (See AHCA’s Answer Brief, pgs. 5-8, 14.) This is

improper. Only those facts alleged in the ISFO may be considered. Id.

The relevant facts alleged in the IFSO (and incorporated Immediate

Moratorium Order) are the following:

1. Hollywood Hills lost power to its air-conditioning unit on September 10,
2017. (R. 9)

2. Hollywood Hills took several steps to address the power loss, including
contacting the local electrical company about the need for power restoration,
situating eight (8) portable air coolers throughout the facility, and equipping
the halls with fans. (R. 9)

3. Several residents suffered from respiratory or cardiac distress. Hollywood
Hills staff first called emergency responders shortly after 4 a.m. on September
13, 2017. Ultimately, eight (8) residents expired. (R. 4, 9)

4. Hollywood Hills, with the assistance of emergency responders, evacuated the
entire facility on September 13, 2017. (R. 4, 9)

5. Ultimately, eight (8) residents expired. (R. 4)

These facts fail to demonstrate that (1) the complained-of conduct is likely to

continue; and (2) the order was necessary to stop the emergency. The reason is

simple: AHCA does not even identify what the “complained-of conduct” is.
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Therefore, it follows that AHCA does not provide facts supporting a finding that the

complained-of conduct is likely to continue.

One might assume, although not stated in the ISFO, that AHCA does not

object to the specific actions of the facility, but rather, with the timing of the facility’s

actions. For example, AHCA would be hard pressed to state that the complained-of

conduct was Hollywood Hills’ calling the electrical power company, placing fans

and coolers throughout the facility, and calling 911 when it noticed the first resident

in distress. Nor, would AHCA complain of Hollywood Hills’ evacuation of its entire

facility on September 13, hours after its first resident died. Rather, it would seem

only logical to conclude that AHCA’s primary complaint is that Hollywood Hills

did not take those same specific actions at some point earlier in time. 1 If so, when

would the appropriate time be under these circumstances? There are no rules or

statutes requiring Hollywood Hills to evacuate within the first hour of power loss.

In fact, mobilizing 152 elderly residents immediately upon loss of power may have

caused greater harm if the weather conditions during Hurricane Irma were not safe

1The only allegation in the ISFO that suggests Hollywood Hills should have
evacuated the facility earlier than it did is in paragraph 6: “The facility is located
directly across the street from a hospital, located at 3501 Johnson Street, Hollywood,
Florida 33021.” However, the ISFO does not directly state that Hollywood Hills
should have evacuated all 152 residents to the hospital before calling for emergency
responders to arrive. Also, there is no administrative rule or statute that Hollywood
Hills violated by calling 911 before evacuating any residents. Indeed, there may
have been even more casualties had Hollywood Hills evacuated prior to calling 911.



4

at that time. Would a hospital be willing to receive 152 residents before any of them

showed signs of medical distress? None of these issues are discussed in the ISFO.

The critical fact in this case is that the ISFO does not identify the complained-of

conduct on the part of Hollywood Hills and, certainly, it doesn’t state why the order

was necessary to stop the conduct.

If the Court identifies the complained-of conduct in the ISFO, it must address

whether the IFSO demonstrates whether the complained-of conduct is likely to

continue. Bio-Med Plus at 672. Again, assuming the complained-of conduct is the

timing of Hollywood Hills’ actions (calling 911 and evacuating the facility) after a

power loss during a natural disaster, then it would be disingenuous to suggest that

the complained-of conduct is likely to continue absent an emergency order. Since

this is the first time that Hollywood Hills has suffered a power loss of this magnitude

during a major hurricane, it is not likely that the complained-of conduct is likely to

continue. Furthermore, subsequent to Hurricane Irma, AHCA initiated rulemaking

to require generators capable of powering air-conditioning units in all nursing

homes. This also makes less likely for the complained-of conduct (again, assuming

it is the timing of a facility-wide evacuation after power loss) to continue.

The second prong requires AHCA to demonstrate (within the four corners of

the emergency order) that the order is necessary to stop the emergency. Bio-Med

Plus at 672. AHCA simply fails this prong because the evacuation occurred prior to
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the issuance of the IFSO. There can no longer be an emergency, if there are no

residents living at the facility. AHCA is unable to name a single person at risk of

any continuing harm at a facility which has zero residents. With zero residents at

the facility, there cannot be a continuing “emergency” to the residents.

AHCA tries two tactics in which to compensate for the lack of facts to support

its ISFO. First, AHCA fills its Answer Brief with conclusory statements to

supplement the facts alleged in the order. These statements, some of which are listed

below, cannot be relied upon by this Court:

1. “The Agency determined that the practices and conditions at the
Respondent’s facility present (1) a threat to the health, safety, or
welfare of the residents of the facility, (2) a threat to the health,
safety or welfare of a client, (3) an immediate serious danger to the
public health, safety, or welfare, and (4) an immediate or direct
threat to the health, safety, or welfare of the residents.” (Answer
Brief, p. 6)

2. “The circumstances that led to the deaths of multiple residents at
Hollywood Hills on September 13, 2017, are inexcusable for a
licensed facility and a Medicaid provider.” (Answer Brief, p. 21)

3. “Here, the ISFO specifically sets forth particularized allegations of
harm (i.e., the death of multiple residents at Hollywood Hills’
facility, which occurred only one day prior to the issuance of the
ISFO).” (Answer Brief, p. 25)

4. “The emergency address is much more serious and is not absolved
simply by the passing of Hurricane Irma and the restoration of
Hollywood Hills’ air conditioning. As expressly stated in the ISFO,
Hollywood Hills’ failures to take appropriate necessary action and
the negligence exhibited by Hollywood Hills compels a conclusion
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that it should no longer be entrusted with caring for any elderly
Medicaid residents.” (Answer Brief, p. 26)

On page 22 of its Answer Brief, AHCA provides a list of “facts” incorporated

into the ISFO which support the “continuing nature of the danger.” However, the

list contains only conclusions of law relating to nursing home regulation and the

belief that Hollywood Hills’ conduct was “deficient” and “widespread.” AHCA

seems to believe that the proximity in time between the deaths and the issuance of

the ISFO is all that is needed to satisfy the first and second prongs, notwithstanding

that the remedial action had already taken place by the time AHCA issued its ISFO.

The order of the facts mean something in this case and cannot simply be replaced by

the extent of the tragedy. Additionally, it is not sufficient merely to allege a statutory

violation; the order must contain a factual recitation sufficient to demonstrate the

existence of an imminent threat of specific incidents of irreparable harm to the public

interest requiring use of the extraordinary device afforded by the Immediate Final

Order. Kodsy v. Dept. of Financial Servs., 972 So. 2d 999, 1002 (Fla. 4th DCA

2008).

Another tactic taken by AHCA in this case is to emphasize the tragic nature

of the deaths by citing to inflammatory, non-record facts to support its ISFO. These

include:
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1. “First Responders on the scene recognized they were dealing
with a mass casualty event and directed Hollywood Hills to evacuate
the second floor of the facility.” (Answer Brief, pg. 4)

2. “After evacuation, the facility was cordoned off as a potential
crime scene.” (Answer Brief, pg. 5)

3. “Based upon review of facility and hospital records, discussions
with the First Responders and law enforcement officials, and
investigations by Agency staff, the Agency made extensive findings of
fact in the ESO, including findings of the existence of conditions at the
nursing home that were unsafe to residents, deficient practices, risk
posed to residents by an environment ill-equipped to provide a safe and
sanitary living environment, placement of the residents in the nursing
home where the regulatory mechanisms for protection of the residents
had been overlooked and multiple negligent failure of Hollywood Hills
that led to the death of residents.” (Answer Brief, p. 7-8)

4. “These failures resulted in the deaths of at least eight (8) residents
of the Facility, one resident having a body temperature of one hundred
nine point nine (109.9) degrees Fahrenheit recorded at the hospital.
Respondents’ records related to the deceased residents contain multiple
“late entries,” meaning the entries were non-contemporaneous and
recorded after the fact under dubious circumstances…” (Answer Brief,
p. 8)

These statements, including a footnote providing details of a criminal investigation,

are not contained in the ISFO (or incorporated IMO) and, therefore, cannot properly

be considered by this Court. They are prejudicial, non-record factual allegations

(which are disputed) intended to provoke anger and suggest that the First Responders

and law enforcement officials are supportive of the ISFO. The ISFO simply does

not state what the First Responders “recognized” when they appeared on the scene,

nor does it state that the decision to evacuate was made by the First Responders.
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Furthermore, the ISFO does not state whether the decision to evacuate was made

after the First Responders’ initial response to a 911 call from facility staff, or after a

subsequent 911 call from staff on September 13, 2017.

This Court has recognized that allegations of sufficiently egregious past harm

can be the basis of an emergency order, but only if the harm is of a nature likely to

be repeated. Bio-Med Plus at 673, citing to Bertany Assoc. for Travel and Leisure,

Inc. v. Fla. Dep’t. of Fin. Servs., 877 So. 2d 854, 855 (Fla. 1st DA 2004).

The fact remains that Hollywood Hills did not cause the power outage to its

air conditioning unit, and did not cause the deaths of the residents. The IFSO also

clearly states that Appellant called for emergency responders, took remedial steps to

address the loss of power circumstances, and eventually evacuated all 152 residents

hours after the first resident died.

The cases AHCA cites in support of its argument that a loss of life justifies an

emergency order are distinguishable to the case at bar. The cited cases involve

physicians who engaged in a repeated pattern of misconduct or, otherwise, engaged

in intentional misconduct which the agencies demonstrated was likely to continue.2

2In its Answer Brief, AHCA cites to Tauber v. State Bd. Of Osteopathic Med.
Exam’rs, 362 So. 2d 90 (Fla. 4th DCA 1978)(after an evidentiary hearing, board’s
finding of two successive revocations of privileges at different hospitals in 1977 for
failure to demonstrate the requisite professional skill and judgement for a physician,
and a patient death in March 1978, justified temporary suspension of license); Field
v. Dept. of Health, 902 So. 2d 893 (Fla. 1st DCA 2005)(ESO upheld after doctor
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By contrast, this case involves a once-in-a-lifetime event (a natural disaster –

Hurricane Irma – causing a state of emergency and a power outage for three days).

This is not a case where there is a repeated pattern of intentional misconduct.

Furthermore, the facility took steps to address the event (calls to power company,

installation of space coolers and fans, calls to emergency responders, and

evacuation) prior to the issuance of the emergency order. These facts are not

analogous to any of the cases cited by AHCA.

The ISFO contains no evidence of a repeated pattern of intentional conduct in

this case. Any conduct that is referenced in the ISFO is remedial conduct on the part

of the facility during a natural disaster and unfortunate set of circumstances that was

beyond the control of the facility.

This Court need not assume facts not stated in the ISFO, because the most

telling fact in the ISFO negates further analysis as to whether the ISFO meets the

raped patient during an IME and explicit facts displayed such a lack of moral
character and disregard for laws so as to represent likelihood that doctor will
intentionally harm patients in the future); Garcia v. Dept. of Prof’l Reg., 581 So. 2d
960 (Fla. 3rd DCA 1991)(ESO upheld after doctor found to have long-term addiction
to Demerol, repeatedly abused the drug, injected a minor patient with the drug, and
engaged in sexual relations with the minor patient); Ticktin v. Dept. of Prof’l Reg.,
532 So. 2d 47 (Fla. 1st DCA 1988)(this case does not involve an emergency order,
but rather, physician sought a stay pending appeal of a hearing officer’s revocation
of a physician’s medical license for gross malpractice in performance of an abortion
on minor patient and violations of sections 390.001(2) and 458.331(t), Florida
Statutes).
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essential elements of the law: “Due to the conditions of the facility, Hollywood

Police Department and Hollywood Fire Rescue mobilized nine (9) rescue units to

evacuate all of the remaining patients.”

II. THE ORDER DOES NOT MEET THE “FAIRNESS”
REQUIREMENT IN THAT IT’S NOT NARROWLY
TAILORED AND DOES NOT PROVIDE FOR AN
ADMINISTRATIVE HEARING.

After satisfying the first two prongs (the complained of conduct is likely to

continue, and the order is necessary to stop the emergency), the ISFO at issue must

be narrowly tailored to be fair. Bio-Med Plus, supra. The fairness requirement has

two elements: (1) the order must be tailored to address the harm, and (2) the order

must provide for an administrative hearing. Premier Travel Intern., Inc., v. Dept. of

Agriculture and Consumer Servs., 849 So. 2d 1132, 1137 (Fla. 1st DCA 2003), citing

to White Construction Co. Inc. v. Dept. of Transportation, 651 So. 2d 1302, 1305

(Fla. 1st DCA 1995). In this case, the ISFO is not narrowly tailored and the order

does not provide for an administrative hearing.

First, by ordering Appellant be suspended from the Medicaid program for one

year, AHCA issued one of the most severe sanctions provided in subsection

409.913(16), Florida Statutes. Other, more appropriate sanctions under that

subsection include: a fine not to exceed $10,000 per violation; imposition of lien;

prepayment reviews of claims for a specified period of time; and comprehensive
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follow-up reviews or surveys; corrective-action plans that remain in effect for up to

three years. Section 409.913(16)(e)-(i), Fla. Stat. (2017). Furthermore, AHCA did

not, and has not to date, provided a point of entry for an administrative hearing on

the ISFO. As such, the order does not meet the third prong required of emergency

orders under Florida law.

If the complained-of conduct (which is not identified in the ISFO) is the

condition of the nursing home, i.e., lack of air-conditioning, then AHCA could have

restricted its Medicaid provider status pursuant to section 409.913(16)(i), Florida

Statutes, until certain conditions were met (such as restoration of power or

installation of a backup generator). If the complained-of conduct is a delay in

evacuation of residents after a natural disaster, then imposition of a fine pursuant to

section 409.913(16)(e), Florida Statutes, would be more appropriate. However,

because the ISFO does not identify exactly what action the Appellant specifically

should have taken, the order cannot be narrowly tailored to be fair.

Significant to the process, the Administrative Procedures Act requires that

AHCA provide the Appellant with an administrative hearing pursuant to section

120.569(2)(n), Florida Statutes, regarding the ISFO. It has not.

AHCA argues, in its Answer Brief, that Hollywood Hills is not entitled to a

“notice of rights” for a post-suspension hearing on the IFSO, but stops just short of

consenting to the legal requirement to provide such a hearing. Instead, AHCA
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sidesteps the issue by declaring it has no bearing on the facial validity of the ISFO.

However, as stated in Premier Travel, part of the “fairness” standard is whether the

ISFO provides for an administrative hearing. Premier Travel at 1137.

Whenever a government entity exercises its authority to take disciplinary

action against an interest without affording an opportunity to be heard before that

action, it must do so promptly thereafter. Aurora Enterprises, Inc., State, Dept. of

Bus. and Reg., 395 So. 2d 604 (Fla. 3rd DCA 1981); section 120.60(7), Florida

Statutes. Section 409.913(16)(d), Florida Statutes, clearly provides that when

AHCA issues an Immediate Final Order of Suspension, it must do so under section

120.569(2)(n), Florida Statutes, and case law establishing that an administrative

hearing be promptly provided. AHCA has denied Hollywood Hills a right to an

administrative hearing on the ISFO.

AHCA cites to section 409.907(2), Florida Statutes, to argue that Medicaid

provider agreements are terminable by either party and, therefore, Hollywood Hills

has no rights to a hearing on the facts alleged in the emergency suspension of the

agreement. Section 409.907(2), Florida Statutes, provides:

Each provider agreement shall be a voluntary contract between the
agency and the provider, in which the provider agrees to comply with
all laws and rules pertaining to the Medicaid program when furnishing
a service or goods to a Medicaid recipient and the agency agrees to pay
a sum, determined by fee schedule, payment methodology, or other
manner, for the service or goods provided to the Medicaid recipient.
Each provider agreement shall be effective for a stipulated period of
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time, shall be terminable by either party after reasonable notice, and
shall be renewable by mutual agreement.

There is a substantial distinction between the voluntary termination of a

specific Medicaid contract and the punitive sanction of suspension or termination

from the Medicaid program. The voluntary termination of a provider agreement or

contract carries no punitive consequences. On the other hand, termination from the

Medicaid program carries severe consequences which disqualifies the provider, as

well as any “controlling interest” in the provider from operation of any health care

facility under state and federal licensure law. (See, e.g., Section 408.815(4)(a),

Florida Statutes.)

Section 120.569(1), Florida Statutes, which provides hearing rights where

issues of facts are disputed, applies in all proceedings which determine the

substantial interests of a party, including proceedings under section 120.569(2)(n),

Florida Statutes. AHCA’s argument that such hearing rights are only afforded in

licensure cases is not supported by the APA and legal precedent on the issue.

Because Hollywood Hills was completely evacuated of any residents and,

therefore, currently poses no immediate threat to the health and safety of any

resident, it’s clear the ISFO was issued as a punitive measure for the facts alleged in

the ISFO. This is not an appropriate use of an emergency order. As stated in Daube:

Punishment for past behavior is properly the subject of an
administrative complaint pursuant to section 120.60(5) wherein the
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licensee is afforded the opportunity to challenge the factual basis of the
complaint through a section 120.57(1) hearing.

Daube v. Department of Health, 897 So.2d 493, 495 (Fla. 1st DCA 2005).

AHCA’s intention to use the order as a punitive measure is further

exemplified by its citation to disciplinary sanctions in section 409.913(16), Florida

Statutes, in the ISFO. Rather than issue an emergency order, the proper course of

action would be to initiate administrative proceedings under Chapter 120.

Because AHCA has pursued disciplinary remedies under section 409.913,

Florida Statues, Hollywood Hills is entitled to a hearing on the underlying facts of

the ISFO. Its argument that the First DCA should not quash the IFSO and remand

for an administrative hearing on the underlying allegations is, therefore, not

supported by Florida law. Without an administrative hearing, there is no adequate

remedy at law for a facility that has been served with an ISFO by AHCA. Since

September 14, 2017, Hollywood Hills has been shut-down from any operations and

suspended from the Medicaid program without an impartial hearing and resolution

on the underlying facts and law. Simply put, the facility has been denied an adequate

remedy at law in this case for almost four (4) months and counting.

Respectfully submitted this 4th day of January 2018.

Respectfully submitted,

/S/ GEOFFREY D. SMITH
________________________________
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