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STATEMENT OF THE CASE AND FACTS

Pursuant to Florida Rule of Appellate Procedure 9.110, Appellant

Rehabilitation Center of Hollywood Hills (“Hollywood Hills”) files this appeal of

an Immediate Suspension Final Order (ISFO) issued by the Agency for Health Care

Administration (AHCA) suspending Appellant from participation in the Florida

Medicaid program. Hollywood Hills seeks review of whether the ISFO is facially

deficient under section 120.569(2)(n), Florida Statutes, because the order fails to cite

with particularity and specificity any alleged wrongful conduct by the Appellant and

any immediate danger to the public resulting therefrom, and the order is not narrowly

tailored to address the alleged wrongful conduct.

This case arises from events related to the historic and unprecedented

catastrophic damage wrought by Hurricane Irma on the State of Florida and its

residents. The fury of this storm left more than Six Million Florida residents without

electrical power for days after the initial effects of the storm were first felt.

Hollywood Hills is a licensed nursing home provider in Florida operating as a 152-

bed skilled nursing facility located in Broward County, Florida. (R. 7)2 AHCA is

the licensure and regulatory agency that oversees nursing homes in Florida, and is

2Record citations in this brief will be referred to as “R.__” followed by the
page number.
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also the state agency responsible for administering the Florida Medicaid program.

(R. 5, 7)

On September 13, 2017, the Agency issued an Immediate Moratorium on

Admissions on Appellant’s 152-bed nursing home in Broward County following the

devastating effects and aftermath of Hurricane Irma that caused a power outage to

the facility’s Air Conditioning System (AC unit) on September 10, 2017. 3 (R. 7-13)

Tragically, and before power was restored, eight (8) residents of Hollywood Hills

died at varying times before, during, or after transfer from the facility by Emergency

Medical Services. (R. 4) Hollywood Hills is devastated by the lives lost during this

unparalleled hurricane and has sent its thoughts and prayers to the families who have

suffered and its staff who did their best to provide care to its residents.

On September 14, 2017, the Agency issued the ISFO pursuant to sections

120.569(2)(n) and 409.913, Florida Statutes. (R. 4) The findings of fact incorporate

those facts set forth in the Immediate Moratorium on Admissions. (R. 4) Taken

together, these two Administrative Orders are completely devoid of any facts

showing any wrongful act or improper conduct by Appellant that created an

emergency condition where normal procedural due process requirements cannot be

3On September 21, 2017, Appellant filed a Motion for Review of the
Immediate Moratorium on Admissions on the grounds that it did not meet the
essential requirements of law for entry of an immediate emergency by a state agency.
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followed. The Orders recite nothing more than Hollywood Hills lost electrical power

for air conditioning to the building (but, otherwise maintained all other electrical

power) during a severe natural disaster and that eight (8) nursing home residents

“ultimately expired.” The Administrative Orders do not state that the resident deaths

were caused by the loss of central air conditioning (since the nursing home at all

times utilized portable spot air conditioners); the Administrative Orders do not state

the specific facts or conditions of any resident who ultimately expired, or the cause

of death for any such resident; the Administrative Orders do not cite to a single act

or omission of any specific employee or agent of Hollywood Hills that caused or

contributed to resident deaths; the Administrative Orders do not state with any

specificity or particularity any other improper conduct within the control of

Hollywood Hills; the Administrative Orders do not state where the residents

“ultimately expired” (under care of the nursing home or elsewhere after evacuation);

and the Administrative Orders do not provide any further specific factual

information to justify the actions taken by AHCA in immediately suspending

Hollywood Hills from the Medicaid program. (R. 4-13) However, the ISFO, and

incorporated IMO, does state that the facility was completely evacuated of all

residents. (R. 4, 9)

On September 20, 2017, Hollywood Hills filed an Amended Notice of

Administrative Appeal of the ISFO and, thereafter on the same day, AHCA issued
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another emergency order – an Emergency Suspension Order (ESO) – on Hollywood

Hills’ license to operate as a nursing home. The ESO contained additional

information, including summaries of the patients’ medical records and survey

findings. However, the ESO is the subject of a separate appeal proceeding pending

before this Court.4 The factual allegations of the ESO cannot be used to support the

ISFO being challenged in this appeal. Rather, the ISFO must be judged

independently as to whether the order sets forth sufficient facts demonstrating an

“immediate danger” presently exists that will not allow for a normal due process

hearing and, secondly, that the order is narrowly tailored to address the emergency

situation. Moreover, as explained in the Petition for Review of the ESO, AHCA

failed to identify a single Hollywood Hills employee that violated an administrative

rule or statute relating to nursing homes and, significantly, the facility had been

completely evacuated on September 13, 2017, a week prior to the issuance of the

ESO. (R. 4, 9)

On September 22, 2017, AHCA filed “Combined Motion to Remand or

Relinquish Jurisdiction to the Agency to Render an Amended Immediate Suspension

Final Order (ISFO) and Motion to Determine Confidentiality and Seal.” The Court

4On October 19, 2017, by the Court’s own motion, the proceedings
challenging the three emergency orders (Case Nos. 1D17-3858, 1D17-3883 and
1D17-4092) were consolidated for purposes of travel and assignation to the same
panel of judges for disposition on the merits.
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granted the part of the motion to determine confidentiality and seal, but denied the

portion seeking to remand or relinquish jurisdiction back to the Agency.

On October 2, 2017, Appellant filed a Motion to Stay the ISFO pursuant to

Florida Rule of Appellate Procedure 9.190(e)(2)(B), but the motion was denied as

moot based on a denial of a stay of the ESO. On October 13, 2017, Appellant filed

a Motion for Reconsideration, arguing that the Medicaid suspension would still be

effective after resolution of the ESO and was, therefore, not moot. This motion was

denied.

SUMMARY OF THE ARGUMENT

AHCA is bound by the requirements of the Administrative Procedures Act,

Chapter 120, Florida Statutes. While the agency is authorized to issue immediate

suspension final orders, it must do so within the confines of the statutes and

applicable case law. In this case, it did not.

The ISFO, under “Conclusions of Law,” states, “[t]his Agency has authority

to issue an immediate final order pursuant to Section 409.913, F.S., in accordance

with Section 120.569(2)(n), F.S.” Section 120.569(2)(n), Florida Statutes provides

“[i]f an agency head finds that an immediate danger to the public health, safety, or

welfare requires an immediate final order, it shall recite with particularity the facts

underlying such finding in the final order,[…]”
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The ISFO, and incorporated Immediate Moratorium Order (IMO), issued

against Hollywood Hills should be quashed by the Court for failure to state particular

facts which supports a finding of “immediate danger” to the public health, safety or

welfare. The Order recites that residents of the nursing home “ultimately expired”

but fails to state any specific or particular acts or omissions of the Appellant or its

officers, agents, or employees that are alleged to have caused the resident deaths. (R.

4-5.) Nor does the Order provide any details on the cause of the deaths, where the

deaths occurred, or whether the deaths are in any way related to care provided by the

nursing home. The Order makes no mention of lack of air-conditioning power as a

cause or contributing factor in any death. Instead, Appellant and this Court must

speculate, or “read between the lines,” and use conjecture and surmise to fill in the

blanks and arrive at the conclusion that the Appellant must have done something

improper or wrong that caused the deaths to occur. Moreover, the Administrative

Order completely fails to show any continuing emergency situation. (R. 4-13)

Obviously, the Hurricane passed, and power was eventually restored to the facility.

The ISFO also specifically states: “Respondent ultimately evacuated the entire

building.” (R. 5, 9) This stated fact is directly antithetical to a finding of “immediate

danger,” which is what AHCA is required to show pursuant to section 120.569(2)(n),

Florida Statutes. If all patients have been evacuated, why is there a continuing
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“emergency” that requires suspension from Medicaid without following normal due

process requirements?

Additionally, there were no facts recited in the IFSO which demonstrate that

the Appellant violated a single administrative rule or statute to justify the emergency

order, nor did it provide facts suggesting any threat of future harm to be addressed

by the order. Despite the lack of facts establishing any wrongdoing by Hollywood

Hills, or immediate danger to the public health, safety or welfare, AHCA imposed

the most severe sanction – an immediate suspension of its Medicaid provider

agreement – pursuant to section 409.913(15)(p) and (16)(d), Florida Statutes.

Emergency orders should not be penal in nature; rather, they should be used with

great caution and solely issued to address an “immediate danger” as required by

section 120.569(2)(n), Florida Statutes.

Here, it is impossible to determine what conduct on the part of Hollywood

Hills’ staff is alleged to have created an immediate and imminent danger to public

health and safety. However, we do know that the facility was completely evacuated

at the time the ISFO was issued because the ISFO states as much. (R. 4, 9)

Florida case law firmly establishes that emergency orders issued by state

agencies must thoroughly demonstrate why the order is necessary and cannot rely

on general, conclusory predictions of harm. White Construction Co., Inc. v. State,

Department of Transportation, 651 So. 2d 1302 (Fla. 1st DCA 1995); Witmer v.
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Department of Business and Professional Regulation, 631 So. 2d 338 (Fla. 4th DCA

1994) St. Michael’s Academy, Inc. v. State, Department of Children and Families,

965 So. 2d 169 (Fla. 3rd DCA 2007); Bio-Med Plus, Inc. v. Department of Health,

915 So. 2d 669 (Fla. 1st DCA 2005).

The ISFO, and incorporated IMO, appear to be premised upon the implied

notion or innuendo that an immediate threat to public safety and welfare exists

because: a) Hollywood Hills does not have an emergency generator capable of

providing alternate air conditioning (“AC”) power in the event of a hurricane, and/or;

b) Hollywood Hills has an inadequate hurricane preparedness plan because it did not

require immediate evacuation of patients to the nearby hospital (Memorial Regional)

upon the loss of electrical power for the AC unit. Neither of these innuendos are

sufficient to support entry of an emergency order which effectively shuts down the

operation of the nursing home for the one-year duration of the ISFO.

In addition, emergency orders must be narrowly tailored to address the alleged

emergency condition to keep agencies from abusing the imposition of such orders.

Henson v. Department of Health, 922 So. 2d 376 (Fla. 1st DCA 2006); Cunningham

v. AHCA, 677 So. 2d 61 (Fla. 1st DCA 1996); Duabe v. Department of Health, 897

So. 2d 493, 495 (Fla. 1st DCA 2005). In this case, AHCA offers no explanation why

a less drastic measure to immediate suspension would be insufficient to protect the

public, if any measure is needed at all, other than a routine investigation to determine
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what measures could have been taken under the unprecedented environmental

conditions which occurred statewide during Hurricane Irma.

In the alternative, Appellant is entitled to a formal administrative hearing on

the merits of the facts underlying the ISFO because the emergency termination of its

Medicaid provider agreement was issued as a sanction pursuant to section 120.569,

Florida Statutes, which provides Appellant with hearing rights before an

independent fact finder under 120.57(1), Florida Statutes.

Specifically, section 120.569(1), Florida Statutes, provides that a section

120.57(1)-hearing right applies in “all proceedings” in which the substantial interests

of a party are determined by an agency whenever the proceeding involves a disputed

issue of material fact. Here, by virtue of issuing the ISFO pursuant to section

120.569(2)(n), Florida Statutes, and alleging facts (which Hollywood Hills disputes)

to justify the immediate agency action of suspending Hollywood Hills’ participation

as a Medicaid provider, AHCA must provide an administrative hearing to allow

Hollywood Hills to challenge those disputed facts.

ARGUMENT

Standard of Review

The standard of review of an immediate final order is whether, on its face, the

order “sufficiently states particularized facts showing an immediate danger to the

public welfare.” Saviak v. Gunter, 375 So.2d 1080 (Fla. 1st DCA 1979). This means,
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the order on appeal must contain specific facts to demonstrate: (1) an immediate,

serious danger to the public health, safety or welfare; 2) that the order takes only that

action necessary to protect the public from the emergency; and (3) procedural

fairness under the circumstances. All State Floridian Insurance Company v. Office

of Insurance Regulation, 981 So.2d 617 (Fla. 1st DCA 2008). The District Court will

review an immediate final order to determine whether the order sufficiently

identifies specific facts which demonstrate an immediate danger to the public and

that the procedure used is fair under the circumstances. Kodsy v. Fla. Dept. of

Financial Services, 972 So.2d 999 (Fla. 4th DCA 2008); Premier Travel International,

Inc. v. Fla. Dept. of Agriculture & Consumer Services, 849 So.2d 1132(Fla. 1st DCA

2003). “The factual allegations of a legally sufficient emergency suspension order

must demonstrate: (1) the complained of conduct is likely to continue; (2) the order

is necessary to stop the emergency; and (3) the order is sufficiently narrowly tailored

to be fair.” Kaplan v. Fla. Dept. of Health, 45 So.3d 19, 20-21 (Fla. 1st DCA 2010).

I. AHCA’S IMMEDIATE SUSPENSION FINAL ORDER IS
FACIALLY DEFICIENT.

AHCA’s ISFO fails to meet the essential requirements of the law because the

ISFO lacks the recitation of facts with required specificity and particularity as to any

improper conduct or wrongdoing on the part of the Hollywood Hills during the

devastating effects of Hurricane Irma, and fails to cite to any violation of the
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controlling statutes or administrative rules which was intentionally or negligently

carried out by Hollywood Hills. As required by section 120.569(2)(n), Florida

Statutes, the order completely lacks any specific facts underlying the Agency’s

finding of an “immediate danger” to the public health, safety or welfare. There

simply cannot be a finding of “immediate danger” if Hollywood Hills “ultimately

evacuated the entire building,” as stated in AHCA’s order. Finally, the Agency

failed to address in the emergency order why less restrictive measures could not be

utilized to address the immediate danger. Despite many less-restrictive options and

remedies available to it, the ISFO imposes suspension without any discussion or

mention of why such action was necessary.5 As such, the IFSO must be quashed.

A. THE ISFO FAILS TO STATE WITH SPECIFICITY AND
PARTICULARITY ACTS OF THE APPELLANT THAT
CAUSED AN EXISTING EMERGENCY CONDITION.

In the Agency’s ISFO, under “Conclusions of Law,” it states, “[t]his Agency

has authority to issue an immediate final order pursuant to Section 409.913, F.S., in

accordance with Section 120.569(2)(n), F.S.” (R. 5)

Section 120.569(2)(n), Florida Statues, provides:

5The IMO on admissions provides a generalized, conclusory statement in the
“Conclusions of Law,” stating that “[l]ess restrictive actions, such as the assessment
of administrative fines, will not ensure that future residents receive the appropriate
care, services and environment dictated by Florida law.” However, only the portion
of the IMO describing the facility’s “threat to the health, safety, or welfare of clients”
was incorporated into the ISFO. (R.4, 12)
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If an agency head finds that an immediate danger to the public health,
safety, or welfare requires an immediate final order, it shall recite with
particularity the facts underlying such finding in the final order, which
shall be appealable or enjoinable from the date rendered.

(Emphasis added.)

Section 409.913(15)(p), Florida Statutes, provides specific standards for

Medicaid immediate suspension actions and provides that such action can be taken

if “[t]he agency has received reliable information of patient abuse or neglect or of

any act prohibited by section 409.920.” (Emphasis added.) Moreover, section

409.913(16)(d), Florida Statutes, further specifies that any such immediate

suspension must made via the issuance of an immediate final order in accordance

with the requirements of section 120.569(2)(n), Florida Statutes. (Emphasis added).

Thus, based on the statutory requirements, it is clear the agency order must recite

with particularity the facts underlying the immediate danger to the public health,

safety or welfare, and the facts must demonstrate reliable information of patient

abuse or neglect.

Because the ISFO requires recitation of specific facts underlying the Agency’s

finding of immediate danger, ISFOs are similar to non-final emergency orders issued

by state agencies. Courts have consistently required state agencies to strictly comply

with a showing of specific harm to be addressed by an emergency order. St.

Michael’s Academy, Inc. v. State, Department of Children and Families, 965 So. 2d

169 (Fla. 3rd DCA 2007). The reviewing court will not accept a general conclusory
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prediction of harm as support for an emergency order. Crudele v. Nelson, 698 So.

2d 879 (Fla. 1st DCA 1997), citing Commercial Consultants Corp. v. Department of

Bus. Reg., 363 So.2d 1162 (Fla. 1st DCA 1978). The reviewing court must determine

whether the emergency order “sufficiently identif[ies] particularized facts which

demonstrate an immediate danger to the public.” Witmer v. Department of Bus. &

Prof. Reg., 631 So. 2d 338, 341 (Fla. 4th DCA 1994).

In St. Michael’s Academy, Inc. v. State, Department of Children and Families,

965 So. 2d 169 (Fla. 3rd DCA 2007), the court rejected the necessity of an

emergency moratorium order issued by the Department of Children and Families

because the facts alleged in the emergency order were merely speculative as to future

harm. Id. at 172-173. In its analysis, the court ruled that the moratorium must

present facts that the complained of conduct was likely to continue, the order was

necessary to stop the emergency, and the order was sufficiently narrowly tailored to

be fair. Id. at 172, citing Bio-Med Plus, Inc. v. Department of Health, 915 So. 2d 669

(Fla. 1st DCA 2005). The factual allegations surrounding past alleged conduct

(failure to have credentialed on-site director and attempting to deceive the

Department regarding this fact; conflicting statements regarding a child that was

severely bitten) was not enough to predict future harm. St. Michael’s at 172. Clearly,

the fact that Hollywood Hills lost power to its air-conditioning during Hurricane

Irma, took remedial steps while waiting for assistance from its electrical power
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supplier, and contacted numerous authorities for assistance (including “911”)

cannot be sufficient to support AHCA’s prediction of immediate future harm.

The facts recited in the ISFO to support the Agency’s finding of an immediate

danger to the public health, safety or welfare are as follows:

3. Between 1:30 a.m. and 5:00 a.m., on September
13, 2017, several residents suffered respiratory or cardiac
distress. Eight (8) of those residents ultimately expired.

4. Shortly after 4:00 a.m. on September 13, 2017,
the City of Hollywood Police Department and Hollywood
Fire Rescue responded to a call for service at the
Respondent’s facility. Several patients were found in
varying degrees of medical distress, three patients were
found deceased and others were in need of immediate
transport.

5. Due to the conditions of the facility, Hollywood
Police Department and Hollywood Fire Rescue mobilized
nine (9) rescue units to evacuate all of the remaining
patients.

6. Respondent’s address is 1200 North 35th Avenue,
Hollywood, Florida 33021. The facility is located directly
across the street from a hospital, located at 3501 Johnson
Street, Hollywood, Florida 33021.

7. The hospital located at 3501 Johnson Street,
Hollywood, Florida 33021, was operational and able to
receive patients.

8. On September 13, 2017, the Agency commenced
a survey of the Respondent’s facility.

9. The Agency determined that the practices and
conditions at the Respondent’s facility present (1) a threat
to the health, safety, or welfare of residents of the facility,
(2) a threat to the health, safety, or welfare of a client, (3)
an immediate serious danger to the public health, safety,
or welfare, and (4) an immediate or direct threat to the
health, safety, or welfare of the residents.



22

10. The Agency’s findings of facts as set forth in the
moratorium are hereby attached and incorporated by
reference herein; they are deemed adopted by the Agency
and form the factual basis for the determination of there
being patient abuse or neglect.

11. The matter remains under active criminal
investigation.

(R. 4)

In the attached and incorporated Immediate Moratorium Order (IMO) on

Admissions, a section entitled “FACTS JUSTIFYING AN IMMEDIATE

MORATORIUM ON ADMISSIONS” contains the following statements:

9. On September 13, 2017, the Agency commenced
a survey of the Respondent and its Facility.

10. Based upon the above survey, the Agency
makes the following findings:

a. On September 10, 2017, Respondent became
aware that its air conditioning equipment had ceased to
operate effectively.

b. In addition to contacting the local electrical
power provider, Respondent situated eight (8) portable air
coolers throughout the facility and equipped the halls with
fans.

c. Between 1:30 AM and 5:00 AM on
September 13, 2017, several residents suffered respiratory
or cardiac distress. Eight (8) of those residents ultimately
expired.

d. Emergency personnel and law enforcement
responding to these multiple emergency medical events
directed Respondent, as a result of the heat in the building,
to evacuate the second floor of the Facility.

e. Respondent ultimately evacuated the entire
building.

11. In this instance, after careful and due
consideration, the Agency determines that the practices
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and conditions at the Respondent’s Facility, as set forth
more specifically above, present (1) a threat to the health,
safety or welfare of residents of the Facility, (2) a threat to
the health, safety or welfare of a client, (3) and immediate
serious danger to the public health, safety or welfare, and
(4) an immediate or direct threat to the health, safety, or
welfare of the residents that constitutes sufficient factual
and legal grounds justifying the imposition of an
Immediate Moratorium on Admissions to this nursing
home.

(R. 9-10)

The ISFO (and incorporated IMO) lacks any specificity or particularity as to

the alleged emergency condition purportedly being addressed by the order’s

issuance. Primarily, there is a complete lack of any specific factual information to

support the existence of any continuing emergency or ongoing threat to public health

safety or welfare, or any facts to support entry of an immediate order without

opportunity for a normal administrative hearing process prior to entering the order.

Notably, the order does not state:

a. any specific rule, regulation or policy with regard to hurricane
preparedness, hurricane or disaster planning, or evacuation protocols that
were violated by Hollywood Hills;

b. any specific act of patient “abuse or neglect” that is alleged to
have occurred to justify the immediate suspension of Medicaid
participation;

c. whether Hollywood Hills had in place a hurricane preparedness
and comprehensive emergency management plan that was reviewed and
approved by AHCA and Department of Health, County Emergency
Management officials.
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d. whether Hollywood Hills took timely and appropriate actions to
notify all appropriate agencies of the loss of power for the air conditioning
system at the facility;

e. whether there was any evidence of excessive heat or high
temperature in the Hollywood Hills building at any time;

f. whether the medical conditions of any resident that suffered
cardiac or respiratory conditions had any causal relationship or nexus to
temperature in the building or instead was unrelated to the temperature in
the building;

g. whether any resident deaths that occurred would have occurred
even in the absence of any hurricane or loss of power—such as terminally
ill hospice patients or patients who had signed authorization for a “Do Not
Resuscitate” order due to the patient’s existing medical conditions and the
desire that the patient not be resuscitated in the event of cardiac or
respiratory distress.

h. whether any resident deaths may have resulted from “transfer
trauma” which is a well-documented and recognized medical condition for
elderly patients who are abruptly transferred to a new medical facility;

i. whether the actions of EMS or the hospital caused or contributed
to the death of any of the residents who “ultimately expired;”

j. whether residents identified in the Orders as having “ultimately
expired” were located at Hollywood Hills or at another facility at the time
that they suffered distress and expired;

k. whether actions of Hollywood Hills caused or contributed in any
way to the death of the residents at issue;

l. whether it was reasonably foreseeable that any act or failure to
act by Hollywood Hills would cause the deaths at issue;
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m. whether power for air conditioning had already been restored at
the Hollywood Hills facility at the time the two Administrative Orders
were entered;

n. the existence of any continuing emergency conditions at the
Hollywood Hills facility at the time the Administrative Orders were
entered.

From these stated facts, it is impossible to determine what the alleged conduct

of Hollywood Hills created an immediate and imminent threat to public safety and

what the existing conditions are at Hollywood Hills that warrant the immediate

actions being taken. Interestingly, the IFSO and incorporated IMO supply facts

showing the action taken by Hollywood Hills to reduce or remediate any harm from

the conditions caused by the power outage. The agency states that Hollywood Hills

staff contacted the local power provider (Florida Power & Light), situated eight

cooling units and fans throughout the facility, called emergency responders when

residents began to show signs of distress, and eventually evacuated all residents from

the building. (R. 9)

B. THE ISFO FAILS TO STATE ANY CONTINUIUNG
EMERGENCY AND CANNOT ESTABLISH AN
IMMEDIATE DANGER OF THE PUBLIC HEALTH,
SAFETY OR WELFARE BECAUSE IT ACKNOWLEDGES
THAT THE FACILITY WAS COMPLETELY EVACUATED
BY THE APPELLANT.

Emergency orders cannot be used to punish past behavior. There is an

established procedure under the Administrative Procedures Act, Chapter 120, that
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permits AHCA to take disciplinary action against Hollywood Hills for alleged

violations, with the right to an administrative hearing on the disputed facts. Section

120.569(1), Florida Statutes. Because an emergency order deprives the aggrieved

party of due process rights, it must adequately demonstrate or explain why the

complained-of conduct is likely to continue and why the conduct places the public

in immediate danger. Premier Travel International, Inc. v Florida Department of

Agriculture and Consumer Services, 849 So .2d 1132, 1134 (Fla. 1st DCA 2003).

Unless there is a specific showing that the harmful conduct in question is likely to

continue, an agency must forego an emergency order and initiate a Chapter 120

administrative proceeding. Id. at 1135; see, Duabe, 897 So. 2d at 495; Bio-Med, 915

So. 2d at 673; and Crudele v. Nelson, 698 So. 2d 879, 880 (Fla. 1st DCA 1997).

Here, the Order acknowledges that Hollywood Hills evacuated all remaining

residents from the facility prior to issuance of the ISFO and that the census at

Hollywood Hills is zero (0). Therefore, by virtue of the fact that the facility is empty,

there can be no finding of a continuing emergency and the ISFO must be quashed.

Additionally, there is no factual demonstration within the four corners of the ISFO

that the complained-of conduct is likely to happen again.

Significantly, neither the ISFO nor the moratorium alleges any causal

connection between the loss of power to the facility’s AC unit and the unfortunate

deaths of eight residents. Rather, the Moratorium Order articulates efforts on the
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part of the Appellant to help remediate the loss of AC power (installed eight cooling

units throughout the facility and placed fans in the halls, contacted FPL and

emergency medical services). (R. 9) As such, the ISFO lacks the recitation of any

wrongful conduct and why the conduct creates an immediate danger that is likely to

continue absent a suspension of Medicaid for one year without affording the facility

a due process hearing on the merits of the allegations. Because the facility has been

completely evacuated, has zero (0) residents, there has been no sufficient

demonstration by AHCA that there is an “immediate danger” that is likely to

continue without the IFSO.

C. THE ISFO IS NOT NARROWLY TAILORED TO ADDRESS
THE ALLEGED EMERGENCY.

Finally, and most importantly, the IFSO is not narrowly tailored to offer the

least restrictive remedy to stop the alleged harm. AHCA’s order mandates an

immediate suspension of its Medicaid provider participation. Pursuant to section

409.913(16)(a), Florida Statutes, suspension is a “sanction” which is available to the

agency for a “specific period of time of not more than 1 year.” Because the IFSO

does not specify the length of time for the suspension, the order would essentially

cease all operations at Appellant’s facility for one year without establishing why a

less drastic measure would not be sufficient to protect the public from the alleged

emergency condition.
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Overly broad emergency orders are discouraged by Florida courts where

immediacy of public harm is lacking. See, e.g., Henson v. Department of Health,

922 So. 2d 376 (Fla. 1st DCA 2006) (department’s emergency order suspending

doctor’s license to practice osteopathic medicine quashed as broader than necessary

to protect the public and order could have been narrowly tailored to prevent narcotics

prescriptions until administrative proceeding had been completed); Cunningham v.

AHCA, 677 So. 2d 61 (Fla. 1st DCA 1996) (emergency suspension of psychiatrist’s

license was too broad in that it could be more narrowly tailored to the specific

treatment of prescribing narcotics and treating only the three patients allegedly

harmed by doctor’s actions); Duabe v. Department of Health, 897 So. 2d 493, 495

(Fla. 1st DCA 2005) (emergency order to suspend petitioner’s license before

administrative complaint was issued was unnecessary where petitioner stopped

using the unapproved product on patients and destroyed his remaining supply before

the emergency order was issued).

Section 409.913, Florida Statutes, provides a range of disciplinary sanctions

available to AHCA other than immediate suspension if Medicaid providers are found

to have violated terms of the agreement. Such sanctions include imposition of a fine

of up to $5,000 per violation, imposition of liens against provider assets, prepayment

reviews of claims for a specified period of time, and comprehensive follow-up

reviews of providers every six months. Section 409.913(16), Florida Statutes.
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Section 409.913(17), Florida Statutes, provides that the agency “shall document the

basis for all sanctioning actions and recommendations.” Also of note is section

409.913(25)(a), Florida Statutes, which allows for the withholding of Medicaid

payments as an alternative remedy if there is reliable evidence of fraud or abuse,

until after a determination and final order is rendered. Section 409.913(25)(a),

Florida Statutes.

For example, AHCA could have tailored the order to limit any suspension of

payments until and unless the facility demonstrates that AC power has been restored

and that there is availability of backup generator to power the AC unit in the event

of another natural disaster.6

Alternatively, the order could have required modifications to the facility’s

emergency preparedness plan to address circumstances of sudden power outages

during a hurricane. Instead, AHCA’s order relies upon innuendo, implied

6AHCA issued an emergency rule on September 16, 2017, after the events
recounted in the emergency order and statewide power outages caused by Hurricane
Irma, requiring installation of generators to power AC units in nursing homes within
60 days of the rule’s issuance. Emergency Rule 59AER17-1, Florida Administrative
Code. The rule was upheld on review by this Court in Florida Association of Homes
and Services v. Agency for Health Care Administration, Case No. 1D17-4024;
Florida Assisted Living Association, Inc. v. Florida Department of Elder Affairs,
Case No. 1D17-4125; and Florida Argentum Inc. v. Florida Department of Elder
Affairs, Case No. 1D17-4102, but found to be invalid by Final Order following an
administrative challenge filed by the same petitioners in DOAH Case Nos. 17-
5388RE, 17-5409RE and 17-5445RE (consolidated).



30

speculation and conjecture to conclude that the tragic deaths of eight residents of the

nursing home must have been caused by some unstated, improper action or inaction

by the facility, and fails to narrowly tailor its ISFO to impose only those sanctions

necessary to address the alleged continuing emergency.

II. APPELLANT HAS RIGHT TO AN ADMINISTRATIVE HEARING
ON THE UNDERLYING FACTS ALLEGED IN THE IMMEDIATE
SUSPENSION FINAL ORDER PURUSANT TO SECTION 120.569,
FLORIDA STATUTES.

Appellant Hollywood Hills has the right to an Administrative Hearing

pursuant to section 120.57(1), Florida Statutes, because the emergency termination

of its Medicaid provider agreement was issued as a sanction pursuant to section

120.569, Florida Statutes, which provides Appellant with a hearing before an

independent fact finder.

Standard of Review

Section 120.68(7), Florida Statutes, provides that a reviewing court shall

remand a case to the agency for further proceedings consistent with the court’s

decision or set aside agency action, as appropriate, when it finds that:

(c) The fairness of the proceedings or the correctness of the action
may have been impaired by a material error in procedure or a failure to
follow prescribed procedure;
(d) The agency has erroneously interpreted a provision of law and a
correct interpretation compels a particular action; or
(e) The agency’s exercise of discretion was:
1. Outside the range of discretion delegated to the agency by law;
2. Inconsistent with agency rule;
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3. Inconsistent with officially stated agency policy or a prior agency
practice, if deviation therefrom is not explained by the agency; or
4. Otherwise in violation of a constitutional or statutory
provision;[…]

In this case, Appellant submits that the IFSO issued by AHCA should be set

aside and the case remanded to the agency for an administrative hearing pursuant to

sections 120.569(1) and 120.57(1), Florida Statutes (2017).

Section 120.569(1), Florida Statutes, provides:

The provisions of this section apply in all proceedings in which the
substantial interests of a party are determined by an agency, unless the
parties are proceeding under s. 120.573 or s. 120.574. Unless waived
by all parties, s. 120.57(1) applies whenever the proceeding involves a
disputed issue of material fact. Unless otherwise agreed, s. 120.57(2)
applies in all other cases. If a disputed issue of material fact arises
during a proceeding under s. 120.57(2), then, unless waived by all
parties, the proceeding under s. 120.57(2) shall be terminated and a
proceeding under s. 120.57(1) shall be conducted. Parties shall be
notified of any order, including a final order. Unless waived, a copy of
the order shall be delivered or mailed to each party or the party’s
attorney of record at the address of record. Each notice shall inform the
recipient of any administrative hearing or judicial review that is
available under this section, s. 120.57, or s. 120.68; shall indicate the
procedure which must be followed to obtain the hearing or judicial
review; and shall state the time limits which apply.

Under the “Conclusions of Law” section of the ISFO, AHCA states it was

authorized to issue the ISFO pursuant to section 409.913, Florida Statutes, “in

accordance with Section 120.569(2)(n), F.S.” (R. 5)

Section 120.569(2)(n) provides AHCA with a mechanism for issuing an

immediate final order if the particular facts support a finding of immediate danger
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to the public health, safety, or welfare. However, this provision does not absolve the

Agency from providing an administrative hearing pursuant to section 120.57(1), as

required by section 120.569(1), Florida Statutes. Section 120.569(1), Florida

Statutes, states that the provisions of this section – which includes section

120.569(2)(n) – apply in all proceedings which determine the substantial interests of

a party, unless the parties are proceeding under sections 120.573 or 120.574. Section

120.569(2)(n) goes on to state: “Unless waived by all parties, s. 120.57(1) applies

whenever the proceeding involves a disputed issue of material fact.” See, also,

Section 409.913(31), Florida Statutes, requiring that an administrative hearing must

be conducted within 90 days if requested by the provider in response to a proposed

sanction by AHCA. Since the suspension was issued as a “sanction” pursuant to

409.913(16)(a), Florida Statutes, AHCA must provide Hollywood Hills with an

administrative hearing pursuant to Chapter 120, Florida Statutes.

The Agency’s issuance of the ISFO affected the substantial interests of

Hollywood Hills by immediately suspending the facility’s Medicaid participation

based on facts alleged in the ISFO that purportedly required emergency action.

Hollywood Hills has not waived its right to a section 120.57(1) hearing and

vigorously disputes the factual allegations contained in the ISFO. Sections

120.569(1) and (2)(n), Florida Statutes, read and considered as parts of the same
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statute, require that Hollywood Hills due process rights are protected through an

administrative hearing before an independent administrative law judge.

AHCA may argue that section 409.913, Florida Statutes, does not require it to

give Hollywood Hills an administrative hearing. Section 409.913, Florida Statutes,

details oversight of the Medicaid program by AHCA to ensure that fraudulent and

abusive behavior occur to the minimum extent possible, to recover overpayments

and impose disciplinary sanctions as appropriate. Indeed, the ISFO cites to section

409.913(15)(p), which provides, “[t]he agency shall seek a remedy provided by law,

[…] if the “agency has received reliable information of patient abuse or neglect or

of any action prohibited by s. 409.920.” Therefore, the Agency cannot ignore the

hearing rights provided in section 120.569(1), but rather, must comply with

established administrative law when issuing an IFSO on an emergency basis.

Likewise section 409.913(16)(d), which is also cited in the IFSO, provides the range

of possible sanctions available to AHCA if they determine that a violation has

occurred, but it does not absolve AHCA from providing an administrative hearing

on the merits of the underlying facts. It’s clear that AHCA is seeking to discipline

Hollywood Hills through the issuance of the ISFO, but wants to improperly avoid

having to prove any of the facts alleged in an administrative hearing.

It is critical that section 409.913, Florida Statutes, be read in pari materia with

section 120.569, which was invoked for AHCA’s authority to issue the IFSO.
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AHCA may argue that section 120.569(2)(n) only provides the Appellant with rights

to appeal or enjoin the order. However, that is in conjunction with the right to contest

the underlying facts alleged in the ISFO pursuant to subsection (1) not the exclusive

recourse. The review of an ISFO on appeal does not include the finding of facts in

dispute. If appellate review were the only recourse for Hollywood Hills and

similarly situated facilities, AHCA would be able to allege any facts, no matter how

outlandish or preposterous, to justify an emergency ISFO pursuant to section

120.569(2)(n) without ever being accountable to the facts in an administrative forum.

This would be the result if AHCA were permitted to forgo a due process hearing to

Hollywood Hills on the facts alleged in the instant ISFO.

It’s clear the ISFO was issued as a punitive measure for the facts alleged in

the ISFO and the citation to disciplinary sanctions in section 409.913(16), Florida

Statutes. The ISFO contains “Findings of Fact” to establish an immediate

suspension due to alleged harm to the public health, safety and welfare, and invoked

section 120.569 of the Administrative Procedures Act. As such, Hollywood Hills is

entitled to a hearing on the underlying facts of the ISFO.

In this case, Hollywood Hills would dispute AHCA’s findings of fact as stated

in the ISFO, as well as raise other issues of fact, including:

a. Whether Hollywood Hills has in place an approved Comprehensive
Emergency Management Plan (CEMP) that governs actions to be
taken in the event of a Hurricane emergency;
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b. Whether Hollywood Hills at all times prior to, during and
subsequent to the landfall of Hurricane Irma acted in compliance
with the requirements of its approved CEMP;

c. Whether Hollywood Hills otherwise acted in compliance with all
rules, regulations or policies required of nursing home providers in
the event of a Hurricane;

d. Whether AHCA had in place any rule, regulation or policy that was
violated by Hollywood Hills as to hurricane preparedness,
evacuation, or response;

e. Whether Hollywood Hills continued to have electrical power during
Hurricane Irma, but lost electrical power to its Air Conditioning
transformer during the storm;

f. Whether Hollywood Hills employed spot coolers and fans
throughout its facility to provide cooling and ventilation upon the
loss of AC power;

g. Whether Hollywood Hills otherwise took reasonable, prudent and
appropriate steps after Hurricane Irma which caused a power outage
to the facility’s AC Unit;

h. Whether Hollywood Hills repeatedly called Florida Power & Light
(FPL) and was assured that power to the AC Unit would be restored
promptly;

i. Whether Hollywood Hills called, on numerous occasions, AHCA,
the State Emergency Response Center and/or Governor Scott’s
personal cell phone to request help with the restoration of power to
the facility’s AC Unit;

j. Whether Hollywood Hills informed state officials that there was a
need to restore AC power quickly due to elderly residents in the
building;
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k. Whether Hollywood Hills was assured by FPL and by state officials
that the request to restore AC power was a priority and had been
“escalated”;

l. Whether Hollywood Hills reasonably believed that assistance would
be forthcoming in an expedient and timely manner under the
circumstances;

m. Whether there was, at any time during loss of AC power, any
excessive temperatures experienced in the building;

n. Whether the facility staff properly monitored the conditions of
residents and patients within the building during the loss of power;

o. Whether the facility staff otherwise properly cared for all residents
during the loss of AC power;

p. Whether any residents had medical conditions that may have made
the resident particularly susceptible to heat exhaustion or heat
stroke;

q. Whether any residents ever developed any clinical symptoms that
indicated that all residents of the facility should be evacuated;

r. Whether any individual residents developed emergency medical
conditions that were related or unrelated to the temperature within
the building;

s. Whether Hollywood Hills reasonably and appropriately responded
to the medical conditions of patients as such conditions presented,
including calling 911 if patients were found to be in medical distress;

t. Whether Hollywood Hills’ calls to 911 for emergency medical
assistance and transfer of its residents were reasonable and
appropriate under the circumstances;

u. Whether the actions or inactions of Hollywood Hills in any way
caused or contributed to the deaths of any residents identified in the
Administrative Complaint;
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v. Whether the actions of EMS or any receiving or transferring facility
caused or contributed to the deaths of any residents identified in the
Administrative Complaint;

w. Whether a facility-wide evacuation to a hospital after losing power
to its AC Unit is appropriate and reasonable, or consistent with State,
County or individual facility CEMPs;

x. Whether evacuation and transfer of patients is associated with an
increased risk of mortality and hospitalization in nursing home
residents;

y. Whether sheltering in place is preferable to transfer of nursing home
residents;

z. Whether the facility at all times followed all proper protocols
following a natural disaster causing power outage to the facility’s
AC Unit;

aa. Whether the deaths of eight (8) residents were caused by any
negligent or intentional conduct on the part of the facility;

bb.Whether the facility-wide transfer of vulnerable residents during a
power loss is medically appropriate and reasonable under the
circumstances;

cc. Whether the proposed sanctions of licensure revocation and
excessive fines are appropriate under the facts and circumstances;

dd.Whether Hollywood Hills intentionally or negligently violated any
statutory provisions or administrative rules between September 10-
13, 2017; and

ee. Whether AHCA’s allegation that Hollywood Hills should have
initiated a facility-wide evacuation to a hospital upon loss of power
to the AC Unit constitutes an unadopted rule pursuant to 120.56(4),
Florida Statutes.
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The findings of facts by an independent administrative law judge is critical

for protecting Hollywood Hills due process rights and for ensuring the AHCA is held

accountable for the allegations used for punitive measures, such as the issuance of

an Immediate Suspension Final Order.

Medicaid is a cooperative federal-state program through which the federal

government provides financial assistance to states so that they may furnish medical

care to needy individuals. 42 C.F.R. § 430.10 (2007). Although participation in the

program is voluntary, participating states must comply with certain requirements

imposed by the Medicaid Act, and regulations promulgated by the Secretary of

Health and Human Services. Id. Thus, state agencies entrusted with overseeing the

federal Medicare and Medicaid programs must ensure that providers have procedural

due process rights in accordance with the United States Constitution to challenge

termination and suspension by the state agency. New Orleans Home for Incurables,

Inc. v. Greenstein, 911 F. Supp.2d 386 (E.D. Lo. 2012)(nursing home had a property

interest protected by procedural due process in its Medicaid provider agreement,

which was terminated without a hearing on the underlying facts related to a license

suspension; state agency was enjoined from terminating Medicaid provider

agreement until all review and appeals had concluded); Planned Parenthood Gulf

Coast, Inc. v. Kliebert, 141 F.Supp.3d 604 (M.D.La. 2015); Manor v. Department of

Public Welfare, 796 A.2d 1020 (Pa. 2002)(denial by state agency of nursing home’s
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request to increase the number of Medical Assistance beds without a de novo

administrative hearing violated nursing home’s due process rights).

AHCA and other states are given considerable latitude in formulating the

terms of their own Medical Assistance plans; however, this discretion is not

unlimited and is qualified by the requirement that a participating state fully comply

with the federal statutes and regulations governing the Medicaid program. Medicaid

Act, § 1902, as amended, 42 U.S.C.A. § 1396a; Manor v. Department of Public

Welfare, supra, at 1026. Federal regulations set forth standards for denial,

termination, and nonrenewal of Medicaid provider agreements. “If the Medicaid

agency has adequate documentation showing good cause, it may refuse to execute

an agreement, or may cancel an agreement, with a certified facility.” 42 C.F.R. §

442.12(d) (emphasis added). Here, Hollywood Hills must be afforded an

opportunity to be heard at meaningful time and in a meaningful way in accordance

with its procedural due process rights and AHCA must be required to prove the

underlying allegations of fact supporting its suspension of the Medicaid provider

agreement.

CONCLUSION

AHCA issued the ISFO without advance notice or opportunity for Appellant

to be heard, notwithstanding the severe and potentially devastating sanctions which

were imposed. The ISFO is devoid of facts necessary to show that an emergency
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condition exists, is likely to continue and that anything short of an immediate

suspension will address the perceived harm. Significantly, the ISFO states, on its

face, that the entire facility was evacuated on September 13, 2017. Thus, the

administrative actions are not seeking to prevent future harm, but rather are being

used as a means to impose sanctions for perceived (and unstated) past violations

without affording Hollywood Hills the right to a fair hearing before such sanctions

are imposed. The loss of life during a natural disaster is certainly a tragic occurrence,

but it does not relieve AHCA from its duty to comply with essential requirements of

law in issuing an emergency order, nor does it absolve it from providing an

administrative hearing on the merits of the allegations contain therein.

WHEREFORE, the Appellant requests entry of an order quashing the

Agency’s Immediate Suspension Final Order or, alternatively, remanding case for

an administrative hearing on the merits.
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