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IN THE DISTRICT COURT OF APPEAL
OF THE STATE OF FLORIDA

FIRST DISTRICT

REHABILITATION CENTER
AT HOLLYWOOD HILLS, LLC,

Petitioner, CASE NO. 1D17-3858
vs. L.T. NO. 2017-0007728

STATE OF FLORIDA, AGENCY FOR
HEALTH CARE ADMINISTRATION,

Respondent.

_______________________________________________________________

MOTION TO STRIKE
RESPONSE TO ORDER TO SHOW CAUSE

________________________________________________________________

Pursuant to Florida Rule of Appellate Procedure 9.300, Petitioner,

Rehabilitation Center at Hollywood Hills, LLC (“Petitioner” or “Hollywood Hills”),

requests this Court to strike portions of the Response to Order to Show Cause filed

by Respondent, Agency for Health Care Administration (AHCA or “the Agency”),

on October 6, 2017, as to why Petitioner’s Expedited Motion for Stay should not be

granted in this case. In support thereof, Petitioner states the following:
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1. AHCA issued an Immediate Suspension Final Order (ISFO) against the

Petitioner’s participation as a Medicaid provider on September 14, 2017, after

Petitioner’s facility had been evacuated following the devastating effects and

aftermath of Hurricane Irma. Power to the nursing home’s Air-Conditioning Unit

was knocked out on September 10, 2017, when a transformer serviced by Florida

Power and Light (FPL) ceased functioning due to the storm. All residents were

eventually evacuated from the facility by Emergency Medical Services and power

to the facility’s AC Unit was restored on September 13, 2017. Tragically, as noted

in the ISFO, and the incorporated Immediate Moratorium on Admissions which was

previously issued on by AHCA on September 13, 2017, eight (8) residents of

Hollywood Hills died at varying times before, during or after transfer from the

facility.

2. On September 20, 2017, Hollywood Hills filed an Amended Notice of

Administrative Appeal of the ISFO pursuant to Florida Rule of Appellate Procedure

9.110. On the same day, AHCA issued another emergency order – an Emergency

Suspension Order (ESO) – on Hollywood Hills’ license to operate as a nursing home.

(The Petitioner filed a Petition to Review the ESO, which is now before this Court

as Case No. 1D17-4092.) Subsequently, Petitioner filed a Motion to Stay the IFSO

pursuant to Fla. R. App. P. 9.190(e)(2)(B), on the grounds that the IFSO lacked
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sufficient facts to show that emergency order was warranted as required by section

120.569(2)(n), Florida Statutes.

3. On October 6, 2017, AHCA filed a response to this Court’s Order to

Show Cause why the Petitioner’s Motion for Stay should not be granted. However,

AHCA’s response should be stricken for improperly referencing the September 20th

ESO, and interjecting the facts contained therein, as a justification to deny

Petitioner’s request for a stay of the IFSO.1

4. Specifically, AHCA’s response repeatedly refers to facts and

allegations contained in the ESO issued by AHCA nearly one week after the ISFO

was issued in an effort to bolster the facts, or lack thereof, contained in the ISFO.

(References to the ESO, or facts therein, are contained in paras. 6, 7, 8, 9, 10, 11 and

17, 18, 19, 20, 21, 28, 30, 31, 35 and 36 of AHCA’s Response to Order to Show

Cause.) Those references to the September 20th ESO, which is the subject of a

separate Petition to Review in Case No. 1D17-4092 before this Court, should be

stricken from AHCA’s response as improper because they are non-record materials

and outside of the “four corners” of the IFSO in this matter.

5. In the Agency’s ISFO, under “Conclusions of Law,” it states, “[t]his

Agency has authority to issue an immediate final order pursuant to Section 409.913,

1Petitioner takes no issue with the fact that AHCA references the Immediate Moratorium Order (IMO) on
admissions, as the IMO is referenced and incorporated into the ISFO. Petitioner alleges, however, that the ISFO and
incorporated IMO do not sufficiently meet the legal requirements for entry of an emergency order and AHCA should
not be able to augment its facts and arguments with allegations contained in the ESO of September 20, 2017.
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F.S., in accordance with Section 120.569(2)(n), F.S.” Section 120.569(2)(n), Florida

Statutes, provides:

If an agency head finds that an immediate danger to the
public health, safety, or welfare requires an immediate
final order, it shall recite with particularity the facts
underlying such finding in the final order, which shall be
appealable or enjoinable from the date rendered.

(Emphasis added.) As such, AHCA cannot argue that other emergency orders, such

as the ESO of September 20, 2017, can be combined and co-opted with the ISFO in

order to meet the strict legal standard contained within section 120.569(2)(n), Florida

Statutes. The facts justifying the ISFO must be clearly and succinctly stated in the

IFSO as required by section 120.569(2)(n), Florida Statutes.

6. Because the ISFO must meet the requirements of section 120.569(2)(n),

Florida Statutes, the analysis is similar to other emergency orders issued under

section 120.60(6), Florida Statutes, which is cited by AHCA in the incorporated

IMO. Section 120.60, Florida Statutes, provides:

(6) If the agency finds that immediate serious danger to
the public health, safety, or welfare requires emergency
suspension, restriction, or limitation of a license, the
agency may take such action by any procedure that is fair
under the circumstances if:

(a) The procedure provides at least the same procedural
protection as is given by other statutes, the State
Constitution, or the United States Constitution;
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(b) The agency takes only that action necessary to
protect the public interest under the emergency procedure;
and

(c) The agency states in writing at the time of, or prior
to, its action the specific facts and reasons for finding an
immediate danger to the public health, safety, or welfare
and its reasons for concluding that the procedure used is
fair under the circumstances. The agency’s findings of
immediate danger, necessity, and procedural fairness are
judicially reviewable. Summary suspension, restriction, or
limitation may be ordered, but a suspension or revocation
proceeding pursuant to ss. 120.569 and 120.57 shall also
be promptly instituted and acted upon.

(Emphasis added.) Thus, the agency must state the requisite, specific facts and

reasons “at the time of, or prior to,” the issuance of the order. It cannot bring in new

facts that were discovered a week after the issuance of the order as the Agency has

attempted to do in its Response to Order to Show Cause.

7. Florida case law recognizes that immediate final orders issued by

agencies must meet the same prerequisites of recitation of facts on the face of the

order to demonstrate that an emergency order without a hearing was necessary.

Kodsy v. Department of Financial Services, 972 So. 2d 999 (Fla. 4th DCA 2008)

(Immediate final order issued by DFS against mold contractor without hearing failed

to demonstrate that the complained of behavior would continue, or that an

emergency order without a hearing was needed, in lieu of other options available to

the Department); UNIMED v. Florida Office of Insurance Regulation, 884 So.2d
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963, Fla. 1st DCA 2004)(Immediate final order to insurer to cease and desist from

further transactions in state failed to recite facts demonstrating the existence of an

immediate danger to the public health, safety, or welfare). In order to support the

issuance of an immediate final order, it is not sufficient for an agency merely to

allege a statutory violation; instead, the order must contain a factual recitation

sufficient to demonstrate the existence of an imminent threat of specific incidents of

irreparable harm to the public interest requiring use of the extraordinary device

afforded by statute governing immediate final orders. Id. AHCA’s ISFO fails to

contain the factual recitation sufficient to justify its immediate action and AHCA

should not be permitted to refer to documents and facts outside the order to establish

the essential facts.

8. The existence of a genuine emergency must be made within the “four

corners” of the agency’s order. White Construction Co., Inc. v. State, Department

of Transportation, 651 So. 2d 1302 (Fla. 1st DCA 1995); Lawler, III v. State of

Florida, Department of Health, 217 So. 3d 208 (Fla. 1st DCA 2017); Webber v. State

of Florida, Department of Business and Professional Regulation, 198 So. 3d 922

(Fla. 1st DCA 2016). This strict requirement is important because AHCA is taking

emergency action against Petitioner’s license before affording Petitioner with a due

process hearing on the merits.
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9. Not only does AHCA refer to the ESO and/or facts therein throughout

its response, it specifically states, in paragraph 31, that the Agency’s emergency

orders “collectively reflect instances of patient abuse or neglect” to justify the

immediate suspension of the Petitioner’s Medicaid participation. Because the

Agency improperly relies on facts outside of the “four corners” of the ISFO as a

basis for arguing why the ISFO is sufficient and why a stay should not be granted,

Petitioner requests this Court strike those non-ISFO references from AHCA’s

Response to Order to Show Cause in this case (paras. 6, 7, 8, 9, 10, 11 and 17, 18,

19, 20, 21, 28, 30, 31, 35 and 36.)

WHEREFORE, the Petitioner requests entry of an order striking all non-ISFO

references in AHCA’s Response to Order to Show Cause as improper and grant a

stay on the Immediate Suspension Final Order issued against Hollywood Hills on

September 14, 2017, pending review of the emergency order by this Court.

Respectfully submitted this 10th day of October 2017.

Respectfully submitted,

/S/ GEOFFREY D. SMITH
________________________________
GEOFFREY D. SMITH
Florida Bar No. 499250
TIMOTHY B. ELLIOTT
Florida Bar No. 210536
CORINNE T. PORCHER
Florida Bar No. 122671
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SMITH & ASSOCIATES
3301 Thomasville Rd., Ste. 201
Tallahassee, Florida 32308
geoff@Smithlawtlh.com
tim@Smithlawtlh.com
corinne@Smithlawtlh.com
850-297-2006
Attorneys for Petitioner,
Rehabilitation Center at Hollywood Hills,
LLC

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing has been electronically filed with the

Clerk, District Court of Appeal of Florida, First District, this 10th day of October,

2017. I further certify that copies of the foregoing have been furnished by email to

the following on this 10th day of October, 2017:

Stephen A. Ecenia, Esq.
J. Stephen Menton, Esq.
Gabriel F. V. Warren, Esq.
Tana D. Storey, Esq.
Rutledge Ecenia
119 S. Monroe St., Ste. 202
Tallahassee, FL 32301
steve@rutledge-ecenia.com
smenton@rutledge-ecenia.com
gwarren@rutledge-ecenia.com
tana@rutledge-ecenia.com
Counsel for State of Florida, Agency for Health Care Administration

Justin Senior, Secretary
Agency for Health Care Administration
2727 Mahan Drive, Building #3, MS # 3
Tallahassee, FL 32303
Justin.Senior@ahca.myflorida.com
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Tracy Lee Cooper George, Esq.
Chief Appellate Counsel
2727 Mahan Drive, Tallahassee, FL 32308
Tracy.George@ahca.myflorida.com
Counsel for State of Florida, Agency for Health Care Administration

Leslei Street, Esq., Chief Litigation Counsel
Andrew T. Sheeran, Esq., Assistant General Counsel
2727 Mahan Drive, Tallahassee, FL 32308
Leslei.Street@ahca.myflorida.com
Andrew.Sheeran@ahca.myflorida.com
Counsel for State of Florida, Agency for Health Care Administration

/S/ GEOFFREY D. SMITH
______________________________
GEOFFREY D. SMITH
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