
IN THE DISTRICT COURT OF APPEAL 

FIRST DISTRICT, STATE OF FLORIDA 

 

 

 

 

REHABILITATION CENTER AT     

HOLLYWOOD HILLS, LLC, 

 

Petitioner/Appellant. 

                                                                        CASE NO.: 1D17-3858 

                                                                        AHCA CASE NO.: 2017-0007728 

vs. 

 

STATE OF FLORIDA, AGENCY FOR HEALTH  

CARE ADMININSTRATION, 

 

Respondent/Appellee. 

_______________________________________/ 

 

 

APPELLANT’S RESPONSE TO AHCA’S MOTION  

TO REMAND OR RELINQUISH JURISDICTION AND MOTION 

TO DETERMINE CONFIDENTIALITY 

 

Appellant, Rehabilitation Center at Hollywood Hills, LLC (“Hollywood 

Hills”), by and through its undersigned counsel, responds to the Motion to Remand 

or Relinquish Jurisdiction and Motion to Determine Confidentiality and Seal filed 

by Appellee, State of Florida, Agency for Health Care Administration (“Agency” or 

“AHCA”) and states: 
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Background Facts1 

1. This case arises from events related to Hurricane Irma and its 

devastating impacts in the State of Florida.   

2. Hollywood Hills is a licensed nursing home provider operating a 152-

bed skilled nursing facility in Broward County, Florida.  Hollywood Hills is 

authorized and licensed as a Medicaid provider under provider number 015452500. 

3. During the impacts of Hurricane Irma on September 10, 2017, 

Hollywood Hills lost power to its Air Conditioning system (AC power) when a 

transformer owned and maintained by Florida Power and Light (FPL) was knocked 

out of service by the storm’s impact.  Although the AC power was lost, the facility 

otherwise maintained its electric power.  Upon the loss of AC power, spot cooling 

units and fans were situated throughout the facility in order to alleviate the 

discomfort until power to the AC was restored.  

4. Hollywood Hills, through its staff, made numerous efforts to have AC 

power restored between September 10 through 13, 2017, including repeated calls to 

FPL’s emergency service line, the Florida Emergency Operations Center, the 

Agency for Health Care Administration (AHCA), and Governor Scott’s personal cell 

                                                 
1 Although this is a response to a procedural motion filed by AHCA, Appellant provides background facts to give 

the Court context in this case and to demonstrate what Appellant would prove in an administrative hearing on the 

merits pursuant to section 120.569(2), Florida Statutes. 
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phone number that had been distributed to nursing home operators, including 

Hollywood Hills, for emergency use during the storm.  

5. In response to the multiple calls, Hollywood Hills was advised 

repeatedly that the problem had been “escalated” as a priority response item by FPL, 

and that the power would be restored promptly.  

6. On September 13, 2017, some residents at Hollywood Hills began 

exhibiting medical distress symptoms.  The facility promptly called 911 to report 

each medical emergency as it occurred and requested assistance from local 

EMS/Fire Rescue for those patients in distress. Tragically, eight of the nursing home 

residents died during aftermath of the storm and/or subsequent to their transfer to 

Memorial Hospital in Broward County. Eventually, EMS officials assisted 

Hollywood Hills in the evacuation of all residents from the nursing home.   

7. By evening on September 13, 2017, the facility had a census of zero (0) 

residents and power to the facility’s AC unit has been fully restored.  There was no 

longer an emergency condition present at the facility. 

8. On September 14, 2017, AHCA issued an Immediate Suspension Final 

Order suspending Hollywood Hills from further participation in the state Medicaid 

program, as well as an Emergency Moratorium on Admissions to the facility. 

9. On September 19, 2017, Hollywood Hills filed a Notice of 

Administrative Appeal to challenge the Immediate Suspension Final Order. 
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10. On September 21, 2017, Hollywood Hills filed a Petition for Review of 

AHCA’s Emergency Moratorium on Admissions, detailing how AHCA’s order 

failed to meet the essential requirements of law for entry of an emergency suspension 

order. 

11. On September 22, 2017, AHCA filed a Combined Motion to Remand 

or Relinquish Jurisdiction to the Agency to Render an Amended Immediate 

Suspension Final Order (“IFSO”) and Motion to Determine Confidentiality and Seal, 

but failed to provide any legal authority authorizing a “remand” of the IFSO by this 

Court so that AHCA could amend it.  Either an emergency condition existed at the 

time AHCA entered the emergency order, or the order should be quashed for not 

meeting the requirements for such orders.   

12. AHCA and other administrative agencies may request a remand of 

matters for jurisdictional purposes from the Division of Administrative Hearings 

(DOAH) when appropriate for the agency to take final action in a case in which the 

agency’s decision affected the substantial interests of a party.  See, generally, section 

120.569(2)(l), Florida Statutes.  However, once an agency issues a Final Order, such 

as in the case of emergency orders, the licensee has the right to an immediate appeal 

of the emergency final order to the District Court from the date rendered. Sections 

120.569(2)(n), 120.60(6), Florida Statutes; Rule 28-106.501, Florida Administrative 

Code.   
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13. Once an appeal is taken by the party aggrieved by the emergency order, 

the administrative agency no longer has jurisdiction over the matter and cannot 

demand a “second bite of the apple” to get its emergency order right. Section 

120.68(7), Florida Statutes, outlines the circumstances under which a reviewing 

court may remand a case back to the agency for proceedings consistent with its 

decision, but none involve giving the agency a chance to remedy an insufficient 

emergency order.   

14. In this case, AHCA’s Immediate Suspension Final Order was 

completely devoid of any necessary factual allegations to warrant the imposition of 

an emergency and immediate order under section 120.569(2)(n), Florida Statutes, as 

required by sections 409.913(15)(p) and (16)(d), Florida Statutes.  

15. As alleged by AHCA in the emergency order under review, eight of the 

nursing home’s residents tragically and “ultimately expired,” before or subsequent 

to transfer from the facility during the hurricane’s aftermath.  However, the order 

completely fails to state facts supporting that an emergency condition existed at the 

time the order was entered, failed to state any cause of death or causal connection 

between the deaths and any deficiency in the operation of the nursing home, failed 

to cite to any rule or regulation that the facility negligently or intentionally violated, 

failed to state any deficiencies in the facility’s hurricane preparedness policies, and 

failed to name any individual that would be harmed absent the issuance of the order.   
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16. Because Hollywood Hills appealed the IFSO to the District Court, 

AHCA should not now have the opportunity to bolster its grounds for the emergency 

order.   

Lack of Procedural Basis for Motion  

17. AHCA cites no statutory or rule authority for its motion to remand the 

emergency order from this Court to AHCA, nor is there any procedural basis for 

AHCA’s motion to relinquish jurisdiction over this matter back to the Agency.   As 

previously stated, Hollywood Hills has timely and properly initiated an appeal 

proceeding in response to the action taken by AHCA.  The fact that AHCA now 

realizes that its order is not supported by the allegations recited therein, nor does it 

meet the essential requirements of the law, is not a basis to remand the case.  

18. AHCA’s Motion to Remand or Relinquish Jurisdiction is tantamount to 

a confession of error.  Thus, this Court may treat the motion as such.  See Brown v. 

Singletary, 616 So. 2d 1105 (Fla. 1st DCA 1993) (Motion for Relinquishment by 

Department of Corrections to “clarify the record” was treated as a confession of 

error).  The Immediate Suspension Final Order under review is so woefully 

inadequate that AHCA now seeks to amend its allegations in an effort to bolster the 

basis of its claim that there is an “emergency” that that normal due process 

protections cannot be afforded to Hollywood Hills.  
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19. Alternatively, AHCA may use its “additional facts” to initiate 

administrative proceedings against the facility’s license, which it is required to do 

within 20 days of issuing the emergency order.  Rule 28-106.501, Florida 

Administrative Code. 

Motion to Determine Confidentiality and Seal 

20. AHCA, in its Motion, also seeks to determine that certain patient 

records, upon which it seeks to rely in an amended order, are confidential and should 

be sealed. 

21. Among the documents that AHCA seeks to protect are documents that 

were released to the press by local law enforcement agencies that are participating 

in ongoing investigations and coordinating with AHCA in this matter. 

22.  Hollywood Hills has no objection to seeking to protect confidentiality 

of patient records provided copies of any and all documents that are used, 

considered, or relied upon in issuance of any orders affecting Hollywood Hills and 

its license or Medicaid status are provided to its undersigned counsel.   

Conclusion 

23. AHCA essentially acknowledges, through its motion for remand, that 

the Agency did not state sufficient facts to support entry of an immediate emergency 

final order that is narrowly tailored only to address the emergency at hand.  
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24. AHCA completely failed to identify any continuing emergency.  The 

Agency points to the tragic deaths of residents at the nursing home as proof of an 

emergency requiring immediate suspension, for cause, from the Medicaid program 

without normal due process requirement.   

25. The hurricane and its impacts have passed.  AC power at the facility 

has been restored.  AHCA fails to articulate why an emergency allegedly continues 

to exist.  Any immediate threat to residents from loss of power is no longer existing.  

26. AHCA also fails to state why a more narrowly tailored emergency order 

is insufficient.  For example, an Order that requires provision for emergency 

generator backup prior to reinstitution of treatment of Medicaid residents would 

appear to address the Agency’s purported concerns.  

27.  While AHCA may believe that the facts would support sanctions 

against Hollywood Hills, such facts must be proven in a proceeding, not merely 

alleged.  Hollywood Hills will provide facts in such a hearing that demonstrate that 

the nursing home’s actions were at all times fully in compliance with all rules, 

regulations, and policies of AHCA, and were consistent with an approved 

Comprehensive Emergency Management Plan.  

For the foregoing reasons, Hollywood Hills respectfully requests the Motion 

to Remand or Relinquish Jurisdiction be denied or, alternatively, should be treated 
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as confession of error and an Order should be entered reversing and vacating the 

emergency order as legally insufficient.  

Respectfully submitted this 28th day of September, 2017. 

/S/ GEOFFREY D. SMITH 

       

GEOFFREY D. SMITH 

Florida Bar Number: 499250 

TIMOTHY B. ELLIOTT 

Florida Bar Number: 210536 

CORINNE T. PORCHER 

Florida Bar Number: 122671 

SMITH & ASSOCIATES 

3301 Thomasville Road, Suite 201 

Tallahassee, Florida 32308 

850-297-2006 

850-297-2009 Facsimile 

geoff@smithlawtlh.com 

tim@smithlawtlh.com 

Counsel for Rehabilitation Center at 

Hollywood Hills, LLC, Appellant  

 

CERTIFICATE OF SERVICE 

 

I hereby certify that copies of the foregoing have been furnished by email to 

the following this 28th day of September 2017, to: 

Stephen A. Ecenia, Esq. 

J. Stephen Menton, Esq. 

Gabriel F. V. Warren, Esq. 

Rutledge Ecenia 

119 S. Monroe St., Ste. 202 

Tallahassee, FL 32301 

steve@rutledge-ecenia.com 

smenton@rutledge-ecenia.com 

gwarren@rutledge-ecenia.com 

Counsel for State of Florida, Agency for Health Care Administration 

mailto:geoff@smithlawtlh.com
mailto:tim@smithlawtlh.com
mailto:steve@rutledge-ecenia.com
mailto:smenton@rutledge-ecenia.com
mailto:gwarren@rutledge-ecenia.com
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Justin Senior, Secretary 

Agency for Health Care Administration 

2727 Mahan Drive, Building #3, MS # 3 

Tallahassee, FL 32303 

Justin.Senior@ahca.myflorida.com 

 

Tracy Lee Cooper George, Esq. 

Chief Appellate Counsel 

2727 Mahan Drive, Tallahassee, FL 32308 

Tracy.George@ahca.myflorida.com  

Counsel for State of Florida, Agency for Health Care Administration 

 

Leslei Street, Esq., Chief Litigation Counsel 

Andrew T. Sheeran, Esq., Assistant General Counsel 

2727 Mahan Drive, Tallahassee, FL 32308 

Leslei.Street@ahca.myflorida.com  

Andrew.Sheeran@ahca.myflorida.com  

Counsel for State of Florida, Agency for Health Care Administration 

 

/S/ Geoffrey D. Smith 

      

GEOFFREY D. SMITH 
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