
IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

FLORIDA DEPARTMENT OF HEALTH, 

Appellant, DCA Case No.: 1D18-1505 
Case No.: 2017-CA-002403 

v. 

JOSEPH REDNER, an individual, 

Appellee. 

APPELLEE'S NOTICE TO INVOKE THE 
DISCRETIONARY JURISDICTION OF THE 

SUPREME COURT OF FLORIDA 

NOTICE IS GIVEN that Appellee, Joseph Redner, pursuant to Florida Rules 

of Appellate Procedure 9.030(a)(2)(A)(ii) & (iv) and article V, section 3(b)(3) of 

the Florida Constitution, invokes the discretionary jurisdiction of the Supreme 

Court of Florida to review the decision of this Court rendered May 28, 2019'. The 

decision expressly construes a provision of the state constitution. The decision also 

expressly and directly conflicts with Supreme Court of Florida precedent. 

A copy of the decision is attached to this notice. See [Exh. A]. 

1 This Court issued its decision in this case on April 3, 2019. See [Exh. A]. On May 
2, 2019, after this Court granted him an extension [Exh. B], Mr. Redner filed a 
timely motion for rehearing, or in the alternative, for rehearing en bane or to certify 
a question of great public importance [Exh. C]. This Court issued an order denying 
the motion for rehearing on May 28, 2019. See [Exh. D]. Therefore, the decision 
was rendered on May 28, 2019 for purposes of seeking discretionary review. See 
Fla. R. App. P. 9.020(i); Fla. R. App. P. 9.120(b). 
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KRISTEN M. FIORE, BCS (25766) 
kristen.fiore@akerman.corn 
michele.rowe@akerman.com 
elisa.miller@akeiman.com 
Akeinian LLP 
106 East College Avenue, Suite 1200 
Tallahassee, Florida 32301 
Telephone: (850) 224-9634 
Telecopier: (850) 222-0103 

/s/ Ari H. Gerstin 
ARI H. GERSTIN (0839671) 
ari.gerstin@akerman.corn 
marylin.herrera@akerman.corn 
Akettlian LLP 
Three Brickell City Centre 
98 Southeast Seventh St., Ste. 1100 
Miami, FL 33131 
Telephone: (305) 374-5600 
Telecopier: (305) 374-5095 

Attorneys for Appellee Joseph Redner 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 26th day of June 2019 a true and correct 

copy of the foregoing has been electronically uploaded to the First District Court of 

Appeal's eDCA and a true and correct copy of the foregoing was furnished by E-

Mail and U.S. Mail to all parties listed below. 

Jason Brent Gonzalez, Esq. 
Rachel Nordby, Esq. 
Amber Stoner, Esq. 
Shutts & Bowen, LLP 
215 S. Monroe St., Ste. 804 
Tallahassee, FL 32301 
jasongonzalez@shutts.com 
rnordby@shutts.com 
amberstoner@shutts.com 
mpoppell@shutts.com 
(Counsel for Appellant 
Florida Department of Health) 

/s/ Ari H. Gerstin 
ART H. GERSTIN 
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FIRST DISTRICT COURT OF APPEAL 
STATE OF FLORIDA 

No. 1D18-1505 

FLORIDA DEPARTMENT OF 
HEALTH, 

Appellant, 

v. 

JOSEPH REDNER, an individual, 

Appellee. 

On appeal from the Circuit Court for Leon County. 
Karen Gievers, Judge. 

April 3, 2019 

PER CURIAM. 

This appeal concerns whether Article X, section 29 of the 
Florida Constitution authorizes a qualified patient to cultivate and 
process marijuana for his own medical use under state law. Mr. 
Redner convinced the trial court that the Florida Constitution 
granted him this authority. We find no such authorization and 
reverse. 

Because this Court has been asked to interpret a 
constitutional provision, our review is de novo. Lewis v. Leon Cty., 
73 So. 3d 151, 153 (Fla. 2011). When we interpret constitutional 
provisions, we generally follow the same rules that govern 
statutory interpretation. Brinkmann v. Francois, 184 So. 3d 504, 

EXHIBIT "A" 



509 (Fla. 2016). We begin our interpretation by examining the 
language used in the constitution, and if that language is clear, 
unambiguous, and addresses the question at issue, we must 
enforce the provision as written. Graham v. Haridopolos, 108 So. 
3d 597, 603 (Fla. 2013). When "construing multiple constitutional 
provisions addressing a similar subject, the provisions must be 
read in pan materia to ensure a consistent and logical meaning 
that gives effect to each provision." Zingale v. Powell, 885 So. 2d 
277, 283 (Fla. 2004) (internal quotations omitted). 

Both parties argue that the plain language of the constitution 
supports their position. Article X, section 29 of the Florida 
Constitution states in relevant part: 

(a) PUBLIC POLICY. 

(1) The medical use of marijuana by a qualifying patient 
or caregiver in compliance with this section is not subject 
to criminal or civil liability or sanctions under Florida 
law. 

(3) Actions and conduct by a Medical Marijuana 
Treatment Center registered with the Department, or its 
agents or employees, and in compliance with this section 
and Department regulations, shall not be subject to 
criminal or civil liability or sanctions under Florida law. 

(b) DEFINITIONS. For purposes of this section, the 
following words and terms shall have the following 
meanings: 

(2) "Department" means the Department of Health or 
its successor agency. 

(4) "Marijuana" has the meaning given cannabis in 
Section 893.02(3), Florida Statutes (2014), and, in 
addition, "Low-THC cannabis" as defined in Section 
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381.986(1)(b), Florida Statutes (2014), shall also be 
included in the meaning of the term "marijuana." 

(5) "Medical Marijuana Treatment Center" (MMTC) 
means an entity that acquires, cultivates, possesses, 
processes (including development of related products 
such as food, tinctures, aerosols, oils, or ointments), 
transfers, transports, sells, distributes, dispenses, or 
administers marijuana, products containing marijuana, 
related supplies, or educational materials to qualifying 
patients or their caregivers and is registered by the 
Department. 

(6) "Medical use" means the acquisition, possession, 
use, delivery, transfer, or administration of an amount of 
marijuana not in conflict with Department rules, or of 
related supplies by a qualifying patient or caregiver for 
use by the caregiver's designated qualifying patient for 
the treatment of a debilitating medical condition. 

In 2014, section 893.02(3) stated: 

(3) "Cannabis" means all parts of any plant of the genus 
Cannabis, whether growing or not; the seeds thereof; the 
resin extracted from any part of the plant; and every 
compound, manufacture, salt, derivative, mixture, or 
preparation of the plant or its seeds or resin. The term 
does not include "low-THC cannabis," as defined in s. 
381.986, if manufactured, possessed, sold, purchased, 
delivered, distributed, or dispensed, in conformance with 
s. 381.986. 

Mr. Redner argues, and the trial court held, that because Mr. 
Redner was a qualified patient, he had the right to possess and use 
marijuana, which included the whole growing plant and seeds. He 
argues the right to possess and use the whole growing plant and 
seeds includes the right to cultivate and process his own 
marijuana. This interpretation of section 29 is not supported by 
the plain language of the constitution and renders portions of the 
constitution meaningless. In addition, this interpretation ignores 
the detailed framework set forth by the drafters to establish the 
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role that MMTCs play in producing and distributing medical 
marijuana and to provide for the regulation of those MMTCs. 

Mr. Redner's argument is not supported by the plain language 
of section 29, which provides qualified users (like Mr. Redner) with 
immunity from criminal or civil liability under Florida law for the 
"medical use of marijuana" that is "in compliance" with the 
amendment (emphasis added). Qualified users are permitted to 
acquire, possess, use, deliver, transfer, and administer marijuana 
in amounts that do not conflict with the Department's rules. Mr. 
Redner argues that the term "use" contained in the medical use 
definition permits him to cultivate and process marijuana. The 
term "use" is not defined by the amendment. However, it is clear, 
when one examines the entire amendment, that "use" does not 
mean "grow" or "process," as Mr. Redner argues. 

In examining section 29 as a whole, we must recognize the 
distinctions made by the drafters between the activities permitted 
to be performed by MMTCs and the activities permitted to be 
performed by qualified patients. We must also recognize the role 
the drafters gave to MMTCs to play in the production and 
distribution of medical marijuana. The framers explicitly 
authorized MMTCs to cultivate, process, and distribute medical 
marijuana. Art. X, § 29(b)(5), Fla. Const. Unlike the express 
language concerning MMTCs, there is no explicit language 
authorizing qualified patients to grow, cultivate, or process 
marijuana. Had the drafters intended for qualified patients to be 
able to cultivate or process medical marijuana, that language 
would have been included in the definition of medical use; it was 
not. 

When we read the constitutional provisions, as a whole, we 
find that the language of section 29 is clear, unambiguous, and 
addresses the issue on appeal. A qualified patient's ability to use 
and possess marijuana does not include authorization to grow, 
cultivate, and/or process marijuana. Article X, section 29 of the 
Florida Constitution only authorizes MMTCs to grow, cultivate, 
and process marijuana for qualified patients. 

We are further convinced that our interpretation is correct 
based upon the duties conferred upon the Department in section 
29, which states: 
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(d) DUTIES OF THE DEPARTMENT. The 
Department shall issue reasonable regulations necessary 
for the implementation and enforcement of this section. 
The purpose of the regulations is to ensure the 
availability and safe use of medical marijuana by 
qualifying patients. It is the duty of the Department to 
promulgate regulations in a timely fashion. 

(1) Implementing Regulations. In order to allow the 
Department sufficient time after passage of this section, 
the following regulations shall be promulgated no later 
than six (6) months after the effective date of this section: 

a. Procedures for the issuance and annual renewal 
of qualifying patient identification cards to people with 
physician certifications and standards for renewal of such 
identification cards. Before issuing an identification card 
to a minor, the Department must receive written consent 
from the minor's parent or legal guardian, in addition to 
the physician certification. 

b. Procedures establishing qualifications and 
standards for caregivers, including conducting 
appropriate background checks, and procedures for the 
issuance and annual renewal of caregiver identification 
cards. 

c. Procedures for the registration of MMTCs that 
include procedures for the issuance, renewal, suspension 
and revocation of registration, and standards to ensure 
proper security, record keeping, testing, labeling, 
inspection, and safety. 

d. A regulation that defines the amount of 
marijuana that could reasonably be presumed to be an 
adequate supply for qualifying patients' medical use, 
based on the best available evidence. This presumption 
as to quantity may be overcome with evidence of a 
particular qualifying patient's appropriate medical use. 

• 
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(e) LEGISLATION. Nothing in this section shall limit 
the legislature from enacting laws consistent with this 
section. 

Subsection (d)(1)c. states that the Department shall set 
standards to ensure that MMTCs are providing safe marijuana, 
securing their marijuana, testing and inspecting their marijuana, 
and accounting for their marijuana. Subsection (d) does not confer 
this type of authority to the Department over qualified patients. 
At oral argument, Mr. Redner argued that the broad statement 
contained in subsection (d) about the purpose of the regulation 
conferred authority on the Department to ensure that qualified 
patients secured and accounted for their marijuana. Mr. Redner's 
interpretation would render the enumerated subparagraphs 
contained in subsection (d)(1)d. containing the regulations the 
Department was tasked with developing superfluous. Because we 
are forbidden from interpreting constitutional provisions in such a 
manner, we find Mr. Redner's argument unpersuasive. 

Even if we found the language contained in section 29 unclear 
and/or ambiguous, we would still hold that the constitution does 
not allow a qualified patient to grow, cultivate, and process 
marijuana. If a constitutional provision is ambiguous or does not 
address the issue raised, a court must construe the constitutional 
provision in a manner that is consistent with the intent of the 
framers and voters. W. Fla. Reg'l Med. Ctr., Inc. v. See, 79 So. 3d 
1, 9 (Fla. 2012). If an ambiguity exists, courts should look to the 
rules of statutory construction, which may include the purpose and 
legislative history in order to construe the provision in a manner 
consistent with the intent of the framers and voters. Id. 

With this framework in mind, we first look at the purpose of 
section 29. The only purpose stated in section 29 is the 
implementation of regulations that ensure the availability and 
safe use of medical marijuana. The amendment provides the 
Department with the duty (and ability) to regulate the cultivation 
practices of MMTCs. The amendment does not provide the same 
authority to the Department concerning qualified patients. 
Without the ability to regulate the cultivation practices of qualified 
patients, the Department would not be able to ensure that 
qualified patients are safely using marijuana. 
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We also look to the ballot summary to determine the purpose 
of the amendment and the will of the voters because a ballot 
summary provides the purpose of the amendment and has to 
present the scope of an amendment in order to be valid. See 
Advisory Op. to Att'y Gen. re Term Limits Pledge, 718 So. 2d 798, 
804 (Fla. 1998) (if a ballot summary does not accurately describe 
the scope of the amendment, then it fails to accurately describe the 
purpose of the amendment). The Florida Supreme Court found the 
ballot summary for Article X, section 29 of the Florida Constitution 
fairly informed the voters of the purpose of the proposed 
amendment. In re Advisory Op. to Att'y Gen. re Use of Marijuana 
for Debilitating Med. Conditions, 181 So. 3d 471, 478-79 (Fla. 
2015). The ballot summary read as follows: 

Allows medical use of marijuana for individuals with 
debilitating medical conditions as determined by a 
licensed Florida physician. Allows caregivers to assist 
patients' medical use of marijuana. The Department of 
Health shall register and regulate centers that produce 
and distribute marijuana for medical purposes and shall 
issue identification cards to patients and caregivers. 
Applies only to Florida law. Does not immunize violations 
of federal law or any non-medical use, possession or 
production of marijuana. 

Id. at 476. There is no language contained in the ballot summary 
that would have allowed the voters to surmise that the passing of 
this amendment would permit qualified patients to cultivate and 
process their own medical marijuana. Therefore, Mr. Redner's 
position is not consistent with the purpose of the amendment or 
the will of the voters. 

Based on the foregoing, we find that the Florida Constitution 
does not allow qualified patients and caregivers to grow, cultivate, 
and/or process their own marijuana. Accordingly, we REVERSE and 
REMAND this cause to the trial court to enter judgment for the 
Department. 

WETHERELL and MAKAR, JJ., and BRASINGTON, MONICA J., 
ASSOCIATE JUDGE, concur. 
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Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

Jason B. Gonzalez, Rachel E. Nordby, and Amber Stoner Nunnally 
of Shutts & Bowen, LLP, Tallahassee, for Appellant. 

Luke Lirot of Luke Charles Lirot, P.A., Clearwater, and Amanda 
L. Derby-Carter of Werksman Jackson Hathaway & Quinn LLP, 
Los Angeles, CA, for Appellee. 
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DISTRICT COURT OF APPEAL, FIRST DISTRICT 
2000 Drayton Drive 

Tallahassee, Florida 32399-0950 
Telephone No. (850)488-6151 

April 23, 2019 

CASE NO.: 1D18-1505 
L.T. No.: 2017-CA-002403 

Florida Department of Health v Joseph Redner, an individual 

Appellant / Petitioner(s), Appellee / Respondent(s) 

BY ORDER OF THE COURT: 

Appellee's motion filed April 16, 2019, for extension of time to file a motion for rehearing, 
rehearing en banc and certification is granted. Appellee's motion for rehearing shall be filed on 
or before May 02, 2019, 

I HEREBY CERTIFY that the foregoing is (a true copy of) the original court order. 

Served: 

Luke Lirot 
Kristen M. Fiore 
Rachel E. Nordby 
Amanda L. Derby-Carter 

th 

(•-• 
R1STINA SAMUELS, CLERK 

Jason B. Gonzalez 
Ari H. Gerstin 
Amber Stoner Nunnally 

EXHIBIT "B" 
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IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

CASE NO.: 1D18-1505 
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l FLORIDA DEPARTMENT OF HEALTH, 

Appellant, 

v. 

JOSEPH REDNER, an individual, 

Appellee. 

APPELLEE'S MOTION FOR REHEARING, OR IN THE 
ALTERNATIVE, FOR REHEARING EN BANC OR 

TO CERTIFY A QUESTION OF GREAT PUBLIC IMPORTANCE 

Appellee, Joseph Redner, respectfully moves for rehearing, or in the 

alternative for rehearing en banc or certification to the Florida Supreme Court of a 

question of great public importance. Rehearing is necessary because the panel 

decision (the "decision") misapprehends and overlooks well-established precedent 

prohibiting the application of different meanings to the same statutorily-defined 

term for purposes of a criminal prosecution on the one hand, and for purposes of an 

immunity from that type of criminal prosecution on the other. In addition, this 

Court should grant rehearing because the decision recognizes, yet overlooks and 

fails to resolve, the central issue presented in this case. Further, rehearing is also 

warranted because the decision misapprehends the rules of statutory and 

48567909;6 EXHIBIT "C" 



constitutional construction; instead, despite finding no ambiguity, resorts to and 

relies upon unwarranted extrinsic judicial construction. 

In the alternative, Mr. Redner seeks rehearing en banc or the certification of 

a question of great public importance. The decision detemiines a simple yet 

incredibly significant issue of first impression arising under the Medical Marijuana 

Amendment to the Florida Constitution, which is codified at article X, section 29 

(the "Amendment"). It is clear that the decision will have a direct and substantial 

impact on all current and future patients enrolled in Florida's expanding medical 

marijuana program. The decision leaves those in our state with debilitating 

medical conditions, such as Mr. Redner, in an untenable predicament. 

Notwithstanding any deteiminations made by a patient's physician, and regardless 

of the undisputed fact that the Amendment purports to "[a]llow[] medical use of 

marijuana for individuals with debilitating medical conditions as deteiiiiined by a 

licensed Florida physician,' the decision holds that patients can be criminally 

prosecuted for doing just that. See, e.g., § 893.13(6)(a), Fla. Stat. 

In re Advisory Op. to Att'y Gen. re Use of Marijuana for Debilitating Med. 
Conditions, 181 So. 3d 471, 476 (Fla. 2015) (quoting the Amendment's Ballot 
Summary) (hereinafter "In re Use of Marijuana for Debilitating Med. 
Conditions"). 

2 
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I. THE COURT SHOULD GRANT REHEARING BECAUSE THE 
DECISION MISAPPREHENDS OR OVERLOOKS THE RULES OF 
CONSTRUCTION AND THE CENTRAL ISSUE IN THIS CASE. 

A. A Court Cannot Give a Statutorily-Defined Term One Meaning in 
One Context and a Different Meaning in Another. 

The decision misapprehends or overlooks that a court cannot accord the 

statutorily-defined term "marijuana" one meaning for purposes of the rights and 

immunities granted by the Amendment and yet another meaning for purposes of 

criminal prosecution and drug control. North Carillon, LLC v. CRC 603, LLC, 135 

So. 3d 274, 279 (Fla. 2014) (explaining that statutes must be interpreted 

consistently regardless of the context in which they are considered). 

The Amendment specifically incorporates the statutory definition of 

"marijuana" found in the 2014 version of section 893.02(3), Florida Statutes 

(which is contained within the Florida Comprehensive Drug Abuse and Prevention 

Act). See Art. X, § 29(b)(4), Fla. Const. 

"Marijuana" has the meaning given cannabis in Section 
893.02(3), Florida Statutes (2014), and, in addition, 
"Low-THC cannabis" as defined in Section 
381.986(1)(b), Florida Statutes (2014), shall also be 
included in the meaning of the term "marijuana." 

As such, the Court must accord the term "marijuana" under the Amendment the 

same precise meaning as the term "cannabis" defined in section 893.02(3), Florida 
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Statutes (for criminal prosecutions and otherwise).2 Thus, under the Amendment, 

the Court must read the teiili "marijuana" to mean: 

all parts of any plant of the genus Cannabis, whether 
growing or not; the seeds thereof., the resin extracted 
from any part of the plant; and every compound, 
manufacture, salt, derivative, mixture, or preparation of 
the plant or its seeds or resin. 

§ 893.02(3), Fla. Stat. (emphasis in original) (as incorporated by Art. X, § 29(b)(4), 

Fla. Const.). 

The term "marijuana" cannot be narrowly construed under the Amendment 

to have a certain meaning that precludes Mr. Redner from possessing and using 

marijuana for his recommended medical purposes, while at the same time broadly 

construed for purposes of the criminal laws so as to prohibit Mr. Redner from 

possessing and using marijuana for his recommended medical purposes. The 

decision misapprehends and overlooks that the Court was not at liberty to ignore 

the plain and unambiguous statutorily-defined meaning of the teiiii. See City of 

2 The only distinction between the terms, which is clearly expressed and not 
outcome determinative here, is that the Amendment specifically provides that 
"Low-THC cannabis" is included in the meaning of "marijuana." See Art, X, § 
29(b)(4), Fla, Const. ("Marijuana' has the meaning given cannabis in Section 
893.02(3), Florida Statutes (2014), and, in addition, low-THC cannabis' as 
defined in Section 381.986(1)(b), Florida Statutes (2014), shall also be included in 
the meaning of the term 'marijuana. '") (emphasis added). In fact, this distinction 
further demonstrates that the framers of the Amendment were well aware of 
exactly how cannabis is defined in the 2014 version of section 893.02(3), Florida 
Statutes, and that they incorporated that definition with precision for the 
Amendment. It did not simply happen by chance, happenstance, etc. 

4 
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Jacksonville v. Cont'l Can Co., Inc., 151 So. 488, 490 (Fla. 1933) ("Constitutions 

import the utmost discrimination in the use of language... . It must be very plain, 

nay absolutely certain, that the people did not intend what the language they had 

employed in its natural signification imports before a court should feel at liberty to 

depart from the plain meaning of a constitutional provision."). Where, as here, the 

Amendment and the criminal statutes incorporate and adopt the same plain 

statutory definition, the term must be accorded the same meaning in both contexts. 

See North Carillon, 135 So. 3d at 279. 

Fundamentally, one cannot credibly dispute that this definition includes full 

marijuana plants and all parts thereof, including those parts that are growing. This 

Court, as well as every other appellate court in the state, has affirmed prison 

sentences for Floridians based on the quantity and/or weight of growing marijuana 

plant material found in their possession. See, e.g., State v. Estrada, 76 So. 3d 371, 

373 (Fla. 3d DCA 2011) (stating that it "must be noted that the statute's definition 

of cannabis includes plants 'whether growing or not'" and explaining that the 

definition "has been construed to exclude only [w]rapping materials, commingled 

soil, and excess water not inherent in the plant's vegetable matter') (citations 

omitted); Jordan v. State, 419 So. 2d 363, 364 (Fla. 1st DCA 1982) (noting 

expansive statutory definition of marijuana in case where was convicted of 

trafficking based on the possession of "freshly cut marijuana weigh[ing] 440 

5 
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pounds"), abrogated on other grounds by Fenelon v. State, 594 So. 2d 292 (Fla. 

1992). Rehearing is warranted because the decision effectively redefines 

"marijuana" for purposes of the Amendment, despite the Amendment's 

incorporation of the same unambiguous statutory definition relied upon for 

criminal prosecutions. See, e.g., § 893.13(6)(a), Fla. Stat, (establishing criminal 

offense based on definition). 

B. The Decision Overlooks the Central Issue in this Case. 

Relatedly, the decision recognizes yet overlooks and fails to resolve the 

central issue in this case. The decision states: "Mr. Redner argues, and the trial 

court held that because Mr. Redner was a qualified patient, he had the right to 

possess and use marijuana, which included the whole growing plant and seeds." 

Decision at 3. But the decision then overlooks and never resolves this issue. 

Instead, it jumps immediately to asserting that Mr. Redner purportedly seeks to 

"cultivate and process his own marijuana," in the nature of commercial cultivation 

and processing of marijuana into marijuana products by licensed Medical 

Marijuana Treatment Centers ("MMTCs"). Id. But, this is something that Mr. 

Redner has never sought to do. 

The decision misapprehends or overlooks that Mr. Redner seeks to purchase 

marijuana plant material from state licensed MMTCs for his personal medical use, 

6 
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pursuant to his physician's recommendation. R-1030, 1032.3 Obtaining and using 

fresh raw marijuana plant material is the only way that Mr. Redner can obtain 

sufficient quantity of particular cannabinoids that he needs. Id. The decision's 

narrow interpretation of the rights granted to qualified patients under the 

Amendment interferes with the doctor/patient relationship. This is because it 

precludes patients, such as Mr. Redner, from their medical use of those specific 

parts of the marijuana plant that are specifically recommended for their condition, 

which for Mr. Redner is Stage IV lung cancer. 

To be clear, this not a matter of mere semantics or simply a desire to possess 

fresh marijuana plants. The decision completely deprives Mr. Redner of any ability 

to treat with the certain identified cannabinoids from the plant (namely THC-A and 

CBD-A) that his physician recommends, which are only present when marijuana in 

its fresh raw and natural form. These particular cannabinoids are simply not 

available elsewhere because normal handling, heat, and processing causes non-

psychoactive THC-A to convert to psychoactive THC and CBD-A to convert to 

CBD. Mr. Redner's physician duly submitted to the Department's use registry Mr. 

Redner's recommendation, explaining that "juicing raw cannabis is one of the 

safest and most potent forms of medicating with the cannabis plant['s]" [non-

psychoactive cannabinoids, THC-A and CBD-A]." R-1032. The decision bars Mr. 

3 These pages are located in the Record on Appeal Supplement filed August 8, 
2018. 
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Redner from following his doctor's recommendation, but in doing so, overlooks 

the central question of why Mr. Redner is prohibited from possessing a growing 

marijuana plant, which clearly falls well within the definition of "marijuana" under 

the Amendment. 

C. The Decision Overlooks or Misapprehends the Rules of Statutory 
and Constitutional Construction. 

The decision also overlooks or misapprehends well-established Florida 

precedent regarding when a court may resort to, and how a court is to apply, the 

rules of statutory and constitutional construction. 

Generally, the principles governing the construction of statutes are 

applicable to the construction of constitutions, however less latitude is permitted 

when construing constitutional provisions because they are presumed to have been 

more carefully and deliberately framed than statutes. City of Jacksonville, 151 So. 

at 489-90. 

The goal in construing a constitutional provision "is to ascertain and 

effectuate the intent of the framers and voters." Lawnwood Med. Ctr., Inc. v. 

Seeger, 990 So. 2d 503, 510 (Fla. 2008). Florida courts have long recognized: 

[I]t must be presumed that those who drafted the 
Constitution had a clear conception of the principles they 
intended to express, that they knew the English language 
and that they knew how to use it, that they gave careful 
consideration to the practical application of the 
Constitution and arranged its provisions in the order that 
would most accurately express their intention. 

8 
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Id. (citation omitted). Accordingly, the analysis of a constitutional provision must 

"begin[] with an examination of the explicit language of the provision. Lawnwood, 

990 So. 2d at 510-11 (citing Fla. Soc'y of Ophthalmology v. Fla. Optometric Ass'n, 

489 So. 2d 1118, 1119 (Fla. 1986)). 

Here, although the decision finds that the language in the Amendment is 

clear and unambiguous, see decision at 6, the Court misapprehends or overlooks 

that such a finding requires the Court to enforce the language as written. See 

Treaty v. Lamberti, 141 So. 3d 174, 177 (Fla. 2013) ("as we have stated, 'when 

constitutional language is precise, its exact letter must be enforced") (citation 

omitted); Baker v. State, 636 So. 2d 1342, 1344 (Fla. 1994) (explaining that where 

a provision is clear and unambiguous, a court "may not modify it or shade it out of 

any consideration of policy or regard for untoward consequences"); Fla. League of 

Cities v. Smith, 607 So, 2d 397, 400 (Fla. 1992) (where "language is clear, 

unambiguous, and addresses the matter in issue, then it must be enforced as 

written"); Ervin v. Capital Weekly Post, Inc., 97 So. 2d 464, 469 (Fla. 1957) ("A 

statutory definition of a word is controlling and will be followed by the Courts."). 

Moreover, while the decision alludes to reading the Amendment "in pari 

materia," see decision at 2, the Court overlooks that "the 'in pari materia' canon 

of statutory construction would be appropriate only if [the decision] found the 
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statute ambiguous," Brown v. State, 848 So. 2d 361, 364 (Fla. 4th DCA 2003),4

and the decision expressly does not so find, see decision at 6. 

The Amendment includes precise language that articulates, with respect to 

Florida's medical marijuana program, the independent status and separate rights of: 

(a) "qualifying patient[s]" (see Art. X, § 29(b)(10), Fla. Const.); (b) "physician[s]" 

(see id, at (b)(8)); and (c) "Medical Marijuana Treatment Center[s] (MMTC[s])" 

(see id at (b)(5)). But, instead of enforcing the plain language of the provision 

applicable to Mr. Redner and other qualifying patients, the decision delves 

immediately into construing the separate and independent rights granted to 

commercial MMTCs housed in a totally separate provision of the Amendment, 

and which are not at issue here. In so doing, the decision overlooks that 

"[a]mbiguity is an absolute prerequisite to judicial construction," Fla. League of 

Cities v. Smith, 607 So. 2d 397, 400 (Fla. 1992), and that courts "are not at liberty 

to add words that were not placed there originally or to ignore words that were 

expressly placed there at the time of adoption of the provision." Pleus v. Crist, 14 

So. 3d 941, 945 (Fla. 2009); see also Knowles v. Beverly Enterprises-Florida, Inc., 

898 So. 2d 1, 9 (Fla. 2004) ("there must be a hopeless inconsistency before rules of 

construction are applied to defeat the plain language") (citation omitted). 

4 Accord Heine v. Lee County, 221 So. 3d 1254, 1258 (Fla. 2d DCA 2017) 
(explaining that the "pari material" canon of construction is only appropriate when 
a court finds a provision to be ambiguous); see also United States v. Warren, 820 
F. 3d 406, 408 (11th Cir. 2016) (same). 
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The reading of the Amendment advanced by Mr. Redner actually gives life 

to all of the words used in its text and renders none meaningless or superfluous. 

Yet, the decision's erroneous consideration of the unrelated rights granted to 

commercial MMTCs (rights which are not implicated here) renders meaningless 

the definitions of "medical use" and "marijuana," which the Amendment sets forth 

precisely. Indeed, there is nothing in the Amendment to suggest that the lists of 

activities included within the definitions of "MMTC" and "medical use" should be 

read to impair or limit one another. In fact, the plain language of the Amendment 

cannot be reconciled with this premise. If the rights of qualifying patients were 

limited to only those activities specifically listed, which they are not, then the 

Amendment would prohibit qualifying patients to even "transport" their medical 

marijuana home after purchasing it from an MMTC because "transport" is not 

listed within the activities listed in the definition of "medical use." The activity: 

"transport" appears only with respect to MMTCs and not "medical use" by 

qualifying patients. See Art. X, § 29(b)(5) & (b)(6), Fla. Const. The decision 

overlooks that a court should not interpret these provisions to cause this absurd 

result where patients cannot transport their medical marijuana home from an 

MMTC. 

Indeed, the decision misapprehends and overlooks that under the 

Amendment, "medical use" [Art. X, § 29(b)(6)] refers to actions or activities while 

11 
48567909;6 



"Medical Marijuana Treatment Center (MMTC)" [Art, X, § 29(b)(5)] refers to a 

type of commercial entity. To the extent any comparison could be made, it would 

have to be between "qualifying patient" [Art. X, § 29(b)(10)] and "MMTC" [Art. 

X, § 29(b)(5)]—and the term "qualifying patient" imposes no limitations on the 

medical use of marijuana pursuant to a physician's recommendation. 

If there is any doubt as to the meaning of the relevant terms, the Florida 

Supreme Court has advised to "initially consult widely circulated dictionaries, to 

see if there exists some plain, obvious, and ordinary meaning for the words or 

phrases approved for placement in the Constitution." Lawnwood, 990 So. 2d at 

511.5 See also Salinas v. Ramsey, 234 So, 3d 569, 572 (Fla. 2018) ("`[w]hen the 

language of the statute is clear and unambiguous and conveys a clear and definite 

meaning, the statute must be given its plain and obvious meaning,' which 'can 

be ascertained by reference to a dictionary') (alterations in original; internal 

citations omitted), To that end, the Florida Supreme Court "has used both Black's 

5 In Lawnwood, the court identified several prior instances in which the 
dictionaries were consulted to define terms in constitutional provisions. See 
Lawnwood, 990 So. 2d at 511 (citing Myers v. Hawkins, 362 So. 2d 926, 930 (Fla. 
1978) ("[W]e initially consult widely circulated dictionaries, to see if there exists 
some plain, obvious, and ordinary meaning for the words or phrases approved for 
placement in the Constitution,"); Sch. Bd of Escambia Cnty. v. State, 353 So. 2d 
834, 838 (Fla. 1977) (using Webster's Third New International Dictionary (unabr. 
1960) to define "system" as used in article IX, section 1, Florida Constitution); 
Hillsboro Island House Condo. Apartments, Inc. v. Town of Hillsboro Beach, 263 
So. 2d 209, 213 (Fla. 1972) (relying on Black's Law Dictionary definition of 
"improvement" as it is used in article V, section 19, Florida Constitution)). 
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and Webster's to define terms in constitutional provisions." Lawnwood, 990 So. 2d 

at 511; see also Venice HMA, LLC v. Sarasota Cnty., 228 So. 3d 76, 81 (Fla. 

2017). Yet, the decision failed to consult any dictionaries here. 

Making matters worse, the decision misapprehends or overlooks the actual 

purpose of the Amendment, stating "[t]he only purpose stated in section 29 is the 

implementation of regulations that ensure the availability and safe use of 

marijuana." [decision at 6]. But, that is the purpose of the "regulations" under the 

Amendment, not the purpose of the Amendment itself. The purpose of the 

Amendment is to establish as public policy in this state that: "[t]he medical use of 

marijuana by a qualifying patient . . . in compliance with this section is not subject 

to criminal or civil liability or sanctions under Florida law." Art. X, § 29(a)(1), 

Fla. Const. (emphasis added); Accord In re Use of Marijuana for Debilitating Med. 

Conditions, 181 So. 3d at 478 (describing Amendment's purpose as "the state 

authorization of medical marijuana for patients with debilitating medical 

conditions"). To the extent the decision suggests that the Department would be 

without authority and obligation to regulate Mr. Redner's medical use of 

marijuana, it misapprehends or overlooks that the Amendment specifically 

authorizes and requires the Department to promulgate regulations to "ensure the 

availability and safe use of medical marijuana," Art. X, § 29(d), Fla. Const., a 

mandate that clearly covers Mr. Redner's medical use. 
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Moreover, while the decision looks to the Amendment's Ballot Summary for 

support [see decision at 7], in so doing, the Court misapprehends or overlooks that 

the text of the Ballot Summary clearly and unambiguously permits the medical use 

of marijuana by qualifying patients as determined by their physician. That is all 

Mr. Redner seeks to do. The decision misapprehends the Summary and Mr. 

Redner's medical use of marijuana, stating, inter alia, that since it does not 

expressly state that patients may "cultivate and process their own medical 

marijuana," decision at 7, then Mr. Redner may not possess a growing marijuana 

plant. But, as discussed above, this conclusion overlooks that the Amendment 

specifically adopts the statutory definition of "cannabis," which covers all parts of 

the plant, growing or not. It also overlooks well-established case law holding that 

a ballot summary is not intended to provide "an exhaustive explanation reflecting 

their interpretation of the amendment and its possible future effects" and that 

"[i]nclusion of all possible effects . . . is not required in the ballot summary." 

Grose v. Firestone, 422 So. 2d 303, 306 (Fla. 1982). 

II. ALTERNATIVELY, THE COURT SHOULD GRANT REHEARING 
EN BANC. 

For the reasons set forth herein, the Court should in the alternative grant 

rehearing en bane. The decision determines an issue of first impression that is of 

exceptional public importance and departs with precedent concerning judicial 

construction of constitutional and statutory provisions. 
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A. This Case Presents An Issue of Exceptional Public Importance. 

The exceptional importance of this case cannot be understated. The decision 

has broad and far-reaching consequences for the implementation of the 

Amendment, which has been the subject of great public interest due to its 

importance. The decision effectively redefines "marijuana" for purposes of the 

Amendment, despite the Amendment's inclusion of a precise and unambiguous 

definition. The decision also determines that the Amendment prohibits qualified 

patients throughout the state from obtaining from licensed Medical Marijuana 

Treatment Centers ("MMTCs") certain types of marijuana and then using that 

marijuana for medical purposes, despite their doctor's recommendation. 

Beyond its impact on just Mr. Redner, the decision will have an impact for 

many years to come on persons and entities falling within all three "roles" 

addressed by the Amendment: (1) "qualified patient[s]" (Art. X, § 29(b)(10), Fla, 

Const.) are arbitrarily restricted in their "medical use" (id. at (b)(6)) of "marijuana" 

(id. at (b)(4)) as expressly defined; (2) "medical marijuana treatment center[s] 

(MMTC[s])" (id, at (b)(5)) are arbitrarily limited in the types of "marijuana" and 

that they can produce and sell to qualified patients; and (3) "physician[s]" (id. at 

(b)(8)) are arbitrarily limited in the types and quantity of "marijuana" that they can 

recommend to for their patients' "medical use" pursuant to the rights enacted by 

the citizenry for itself under the Amendment. 
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Indeed, this Court itself already recognizes the significance of this case by 

including it among a select group of cases for which all filings are publically 

accessible in a section entitled "Cases of Public Interest.' 

B. Rehearing En Banc is Also Necessary to Maintain Uniformity in 
the Court's Decisions. 

The decision also warrants rehearing en bane to maintain uniformity in the 

Court's decisions because the decision finds that statutes enacted by the 

Legislature, such as the criminal statutes that prohibit Mr. Redner from following 

his doctor's recommendation as to medical use of marijuana, see, e.g., § 

893.13(6)(a), Fla. Stat., restrict Mr. Redner's right granted under the Constitution 

to medically use marijuana as recommended by a physician in conflict with 

Notami Hospital of Florida v. Bowen, 927 So. 139, 142 (Fla. 1st DCA 2006) 

(holding that a statute cannot restrict a right granted under the constitution), aff'd 

sub nom. Florida Hospital Waterman, Inc. v. Buster, 984 So. 2d 478 (Fla. 2008). 

In addition, the decision departs from this Court's adherence to the canons of 

construction in analyzing constitutional and statutory provisions by: (a) 

overlooking that ambiguity is an absolute prerequisite to engaging in judicial 

construction, in conflict with American Bankers Life Assur. Co. v. Williams, 212 

So. 2d 777 (Fla. 1st DCA 1968); (b) failing to consult dictionaries, in conflict with 

6 See https://www.idca.org/Resources/Cases-of:Publie-Interest (last visited 
May 2, 2019). 
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Intl Academy of Design, Inc. v. Dept. of Revenue, 265 So. 3d 651 (Fla. 1st DCA 

2018); and (c) construing an unambiguous provision statute in a way which would 

extend, modify, or limit, its express terms, in conflict with City of Tavares v. 

Harper, 230 So. 3d 918, 920 (Fla. 1st DCA 2017). 

III. ALTERNATIVELY, THE COURT SHOULD CERTIFY A 
QUESTION OF GREAT PUBLIC IMPORTANCE TO THE 
FLORIDA SUPREME COURT. 

Mr. Redner respectfully requests that the Court certify the issue of the extent 

of the rights and immunities granted to qualifying patients under the Amendment, 

including the existence and nature of any exclusions thereto that would prohibit a 

qualifying patient from using marijuana for medical purposes as recommended by 

their physician, via the following questions: 

• Whether the state can restrict the types of marijuana that a qualifying 

patient may medically use pursuant to a physician's recommendation that 

was made in accordance with the Amendment? And/or 

• Whether the state can restrict a qualifying patient's medical use of 

marijuana to the extent that it precludes the patient from being able to 

follow their physician's recommendation, despite the patient and 

physician's compliance with the requirements of the Amendment and the 

existence of licensed MMTCs willing to supply the patient with the 

marijuana recommended for medical use? 
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Respectfully submitted, 

/s/ Ari H. Gerstin 
ART H. GERSTIN (0839671) 
Primary: ari.gerstin@akerman.com 
Secondary: marylin.herrera@akennan.com 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh St., Ste. 1100 
Miami, FL 33131 
Telephone: (305) 374-5600 
Telecopier: (305) 374-5095 

KRISTEN M. FIORE, BCS (25766) 
Primary: kristen.fiore@akerman.com 
Secondary: michele.rowe@akerman.com 
Akerman LLP 
106 East College Avenue, Suite 1200 
Tallahassee, Florida 32301 
Telephone: (850) 224-9634 
Telecopier: (850) 222-0103 
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CERTIFICATES OF COUNSEL UNDER RULE 9.331(d)(2) 

I express a belief, based on a reasoned and studied professional judgment, 

that the case or issue is of exceptional importance. 

/s/ Ari H. Gerstin 

I express a belief, based on a reasoned and studied professional judgment, 

that the panel decision is contrary to the following decision of this court and that a 

consideration by the full court is necessary to maintain uniformity of decisions in 

this court: Notami Hospital of Florida v. Bowen, 927 So. 2d 139 (Fla. 1st DCA 

2006); American Bankers Life Assur. Co. v. Williams, 212 So. 2d 777 (Fla. 1st 

DCA 1968); Intl Academy of Design, Inc. v. Dept. of Revenue, 265 So. 3d 651 

(Fla. 1st DCA 2018); and City of Tavares v. Harper, 230 So. 3d 918, 920 (Fla. 1st 

DCA 2017). 

/s/ Ari H. Gerstin 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY on this 2nd of May 2019 that a true and correct copy 

of the foregoing has been furnished by E-Mail to all counsel listed below. 

Rachel Nordby, Esq. 
Jason B. Gonzalez, Esq. 

Amber Stoner, Esq. 
Shutts & Bowen LLP 

215 S. Monroe St., Ste. 804 
Tallahassee, FL 32301 
rnordby@shutts.com 

amberstonergshutts.com 
jasongonzalez@shutts.com 

mpoppellgshutts.com 
Counsel for Florida Department of Health 

/s/ Ari H. Gerstin 
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DISTRICT COURT OF APPEAL, FIRST DISTRICT 
2000 Drayton Drive 

Tallahassee, Florida 32399-0950 
Telephone No. (850)488-6151 

May 28, 2019 

CASE NO.: 1D18-1505 
L.T. No.: 2017-CA-002403 

Florida Department of Health v. Joseph Redner, an individual 

Appellant / Petitioner(s), 

BY ORDER OF THE COURT: 

Appellee / Respondent(s) 

Appellee's motion filed May 02, 2019, for rehearing, or in the alternative, for rehearing en 

banc or to certify a question of great public importance is denied. 

I HEREBY CERTIFY that the foregoing is (a true copy of) the original court order. 

Served: 

Luke Lirot 
Kristen M. Fiore 
Rachel E. Nordby 
Amanda L. Derby-Carter 
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KRISTINA SAMUELS, CLERK 

Jason B. Gonzalez 
Ari H. Gerstin 
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