
IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

Case No. 1D18-1505;
L.T. Case No. 2017-CA-002403

FLORIDA DEPARTMENT OF HEALTH,

Appellant,

v.

JOSEPH REDNER, an individual,

Appellee.

MOTION FOR REVIEW OF ORDER VACATING AUTOMATIC STAY
AND REQUEST FOR EXPEDITED TREATMENT

Pursuant to Florida Rule of Appellate Procedure 9.310(f), Appellant Florida

Department of Health (the “Department”) seeks expedited review of the trial

court’s order vacating the automatic stay of the final judgment on appeal. The trial

court vacated the automatic stay after concluding that Mr. Redner would suffer

irreparable harm if he is not permitted to immediately grow and juice his own

marijuana. The trial court’s order is a departure from settled law requiring that an

automatic stay remain in place except under the most compelling circumstances.

This Court should reverse the trial court’s order and reinstate the automatic stay to

maintain the status quo while this appeal is pending and to avoid any uncertainty
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about medical marijuana in Florida. The Department also respectfully requests that

this Court shorten the time for filing a response to this motion to 24 hours to allow

for an expeditious resolution of this motion to avoid possible confusion in the

medical community. See Fla. R. App. P. 9.300(a).

BACKGROUND AND COURSE OF PROCEEDINGS

On November 8, 2016, Florida voters approved Amendment 2 (the

“Amendment”), which expands the class of qualified patients eligible to procure

medical marijuana through Medical Marijuana Treatment Centers (“MMTCs”) and

directs the Department to issue reasonable regulations for the implementation and

enforcement of the Amendment. The Amendment, codified in article X, section 29

of the Florida Constitution, became effective on January 3, 2017.

On June 20, 2017, Appellee Joseph Redner filed a Complaint for

Declaratory and Injunctive Relief against the Department in circuit court in

Hillsborough County. In the two-count complaint, Mr. Redner sought a

declaration that, as a qualifying patient under the Amendment, he is entitled to

cultivate marijuana plants for his own personal use, and an injunction prohibiting

the Department from “barring” Mr. Redner from growing his own marijuana.

App. at 4-12. On the Department’s motion, the case was transferred to the circuit

court in Leon County based on the home venue privilege doctrine. App. at 13-16.
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Following a brief bench trial, the trial court entered its Order on Non-Jury

Trial and Final Judgement [sic] (the “Final Judgment”) on April 11, 2018. App. at

141-62. The trial court ruled that Mr. Redner “has a constitutional right to possess

growing marijuana plants for the purpose of using them as a medical treatment for

his qualifying debilitating condition, consistent with Dr. Gordon’s

recommendation as to emulsifying [juicing] the biomass of the marijuana plants to

obtain the recommended eight ounces per day.” App. at 157. The trial court further

ruled that Mr. Redner is entitled to “possess, grow and use the plants while he is

involved in administering the medical treatment to himself in accordance with the

recommendations of his physician, with no civil or criminal liability under Florida

law.” App. at 161.

The Department immediately filed a Notice of Appeal, which triggered an

automatic stay of the Final Judgment authorized by Florida Rule of Appellate

Procedure 9.310(b)(2). Mr. Redner filed a Motion to Vacate Automatic Stay,

which the trial court granted on April 17, 2018, following a brief hearing. App. at

163-75, 181-86.

ARGUMENT

Rule 9.310 provides that the timely filing of the notice of appeal by the

Department in this case “automatically operate[s] as a stay pending review.” Fla.
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R. App. P. 9.130(b)(2). The automatic stay exists because “planning-level

decisions are made in the public interest and should be accorded a commensurate

degree of deference and [because] any adverse consequences realized from

proceeding under an erroneous judgment harms the public generally.” Dep’t of

Envtl. Prot. v. Pringle, 707 So. 2d 387, 390 (Fla. 1st DCA 1998) (quoting St.

Lucie Cty. v. N. Palm Dev. Corp., 444 So. 2d 1133, 1135 (Fla. 4th DCA 1984)).

Rule 9.130(b)(2) grants a trial court the authority to vacate an automatic

stay, but the court may do so “only under the most compelling circumstances.” Id.;

see also Reform Party of Fla. v. Black, 885 So. 2d 303, 306 n.3 (Fla. 2004)

(“[C]ourts have the discretion to vacate the automatic stay when ‘compelling

circumstances’ require.”). Under this rigorous standard, a party seeking to vacate

an automatic stay bears the burden “to establish an evidentiary basis for the

existence of such ‘compelling circumstances.’” Pringle, 707 So. 2d at 390.

Two additional considerations govern whether a trial court may vacate an

automatic stay: (1) the government’s likelihood of success on appeal, and (2) the

likelihood of irreparable harm. See Tampa Bay Sports Auth. v. Johnston, 914 So.

2d 1076, 1079 (Fla. 2d DCA 2005) (citing Mitchell v. State, 911 So. 2d 1211,

1219 (Fla. 2005)). In this case, both considerations weigh in favor of reinstating

the automatic stay.
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A. The Department is likely to succeed on appeal because the trial
court erroneously concluded that article X, section 29 of the Florida
Constitution grants immunity to qualifying patients to grow and process
marijuana for personal use.

The case brought by Mr. Redner centered on a single, dispositive legal

question—whether article X, section 29 of the Florida Constitution permits

qualifying patients1 to grow and process their own marijuana for personal use. The

trial court ruled in favor of Mr. Redner, concluding that he has a constitutional

right to grow and juice marijuana for medical use. But because no such right exists

in the text of the Florida Constitution (or under any other provision of state or

federal law), the Department is likely to succeed on appeal.

The definition of “Marijuana” in article X, section 29(b)(4), by its cross-

reference to the definition of “Cannabis” in section 893.02(3), Florida Statutes

(2014),2 includes “all parts of any plant of the genus Cannabis, whether growing

or not; the seeds thereof; the resin extracted from any part of the plant; and every

compound, manufacture, salt, derivative, mixture, or preparation of the plant or its

1 “Qualifying patient” is defined in article X, section 29(b)(10) as “a person who
has been diagnosed to have a debilitating medical condition, who has a physician
certification and a qualifying patient identification card.” The Department does not
dispute that Mr. Redner is a qualifying patient under this definition.

2 Article X, section 29(b)(4) states in part: ‘“Marijuana” has the meaning given
cannabis in Section 893.02(3), Florida Statutes (2014) . . . .”
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seeds or resin.” Mr. Redner argued below that the reference in section 893.02(3) to

“all parts of any plant . . . whether growing or not,” and the word “seeds” means

that he, as a qualifying patient, has a constitutional right to obtain whole cannabis

plants to be cultivated for his personal use. But his argument is belied by the

application of other provisions of the Florida Constitution, which provide the

framework for the cultivation and use of medical marijuana in Florida.

Article X, section 29(a)(1), immunizes qualifying patients by providing that

“[t]he medical use of marijuana by a qualifying patient . . . in compliance with this

section is not subject to criminal or civil liability or sanctions under Florida law.”

“Medical use” is then defined in article X, section 29(b)(6) as “the acquisition,

possession, use, delivery, transfer, or administration of an amount of marijuana not

in conflict with Department rules, or of related supplies by a qualifying patient . . .

for the treatment of a debilitating medical condition.”

Based on the plain language of the definition of “Medical use” a qualifying

patient is not entitled to cultivate (i.e., grow) or process marijuana because the

words “cultivate” and “process” are not included in article X, section 29(b)(6).

Instead, the right to cultivate and process medical marijuana is reserved for

MMTCs, which are defined in article X, section 29(b)(5) as “an entity that

acquires, cultivates, processes (including development of related products such as
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food, tinctures, aerosols, oils, or ointments), transfers, transports, sells, distributes,

dispenses, or administers marijuana, products containing marijuana, related

supplies, or educational materials to qualifying patients or their caregivers and is

registered by the Department.” (Emphasis added).

Under well-established principles of constitutional and statutory

construction, when words are used in one part of a section but omitted from

another part of the same section, their omission must be given meaning. See

Moonlit Waters Apartments, Inc. v. Cauley, 666 So. 2d 898, 900 (Fla. 1996)

(explaining that under the doctrine of expressio unius est exclusio alterius “the

mention of one thing implies the exclusion of another”). Here, the use of the words

“cultivates” and “processes” in the definition of “Medical Marijuana Treatment

Center,” but not in the definition of “Medical use,” means only an MMTC is

immune from liability under state law for growing and processing marijuana for

medical use.

Judge Rice from the Thirteenth Judicial Circuit came to this same

conclusion when ruling on the Department’s motion to transfer venue:

[A]rticle X, section 29 expressly grants MMTCs the right to cultivate
marijuana, but excludes the word cultivate from the definition of
“Medical use.” Therefore, rules of constitutional construction compel
this Court to conclude that based on the plain language of article X,
section 29, Mr. Redner has no constitutional right to cultivate (i.e.,
grow) marijuana. See Fla. League of Cities v. Smith, 607 So. 2d 397,
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400 (Fla. 1992) (“[T]he law is settled that when constitutional
language is precise, its exact letter must be enforced and extrinsic
guides to construction are not allowed to defeat the plain language.”).

App. at 15.

Furthermore, under the doctrine of in pari materia, provisions of law

addressing the same subject must be read together to give effect to the entire act;

they cannot be read in isolation. See Charles v. So. Baptist Hosp. of Fla., Inc., 209

So. 3d 1199, 1207 (Fla. 2017); Fla. Dep’t of Envtl. Protection v. ContractPoint

Fla. Parks, LLC, 986 So. 2d 1260, 1265 (Fla. 2008). To accept Mr. Redner’s

argument that he has a right to grow his own marijuana, as the trial court

erroneously did, would be to improperly read the definition of “Marijuana” in

article X, section 29(b)(4) in isolation without regard for the definitions of

“Medical use” or “Medical Marijuana Treatment Center” elsewhere in article X,

section 29, all of which relate to the same subject of medical marijuana.

Finally, even the citizens’ organization that sponsored, drafted, and

campaigned for the passage of Amendment 2 unequivocally stated on their

campaign website that the Amendment was not intended to allow qualifying

patients to grow their own marijuana:

FAQs

. . .
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Why is home growing not mentioned in the ballot language?

The amendment does not allow patients to grow their own marijuana
at home. While many supporters and patients expressed their desire to
see this provision included in the law, United for Care left “home
grow” out of the amendment in order to create a tightly regulated and
controlled system that is best for the State of Florida.

App. at 101.

For each of these reasons, the trial court erred as a matter of law in

determining that article X, section 29 grants Mr. Redner a right to grow and juice

his own marijuana. Thus, there is a likelihood the Department will succeed on

appeal and this Court will reverse the Final Judgment entered in favor of Mr.

Redner.

B. The balance of equities weighs in favor of reinstating the
automatic stay.

Mr. Redner argued in his motion to vacate the automatic stay that he will

suffer irreparable harm if the stay is not lifted because he “will be deprived of a

medical necessity deemed optimal to prevent a recurrence of his stage 4 lung

cancer.” App. at 172. The trial court accepted this argument in determining that

the stay should be vacated despite its lack of evidentiary support.

Mr. Redner’s lawsuit was initiated in June 2017. At no time throughout the

proceedings in this case has Mr. Redner stated he has consumed juiced marijuana
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in the past or in the eight months since he filed suit. Instead, Mr. Redner has

denied doing so, and his witnesses simply testified that juiced marijuana may have

positive health benefits, not that it alone would prevent the recurrence of lung

cancer. Even Dr. Gordon, Mr. Redner’s own personal physician, testified in his

deposition that more research needs to be done regarding the juicing of marijuana

to determine its effects on a patient in remission from cancer. See App. at 55; see

also App. at 35-36, 44-45, 47, 57-58, 71-72 (testifying about the need for

additional research about medical marijuana and juicing generally).

Mr. Redner presented no evidence in this case to suggest that drinking

juiced marijuana prolongs his remission from lung cancer or to establish that he

could not obtain beneficial relief from other forms of medical marijuana readily

available from authorized MMTCs or through other forms of medical treatment.

Accordingly, the allegation in Mr. Redner’s motion that he is faced with a “life or

death” situation was contradicted by his own evidence and the automatic stay

should not have been vacated. See generally Pringle, 707 So. 2d at 390

(reinstating automatic stay where there was not sufficient evidence of “compelling

circumstances”).

Moreover, Mr. Redner failed to establish how vacating the automatic stay

would prevent the harm he claims he will suffer if it is left in place. Under the
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existing provisions of law regarding medical marijuana in Florida, only MMTCs

are permitted to “sell[], distribute[], [and] dispense[]” medical marijuana. Art. X, §

29(b)(5), Fla. Const. Even if the stay is lifted, there are no legal means for Mr.

Redner to obtain the seeds or growing plants he desires other than by purchasing

them from an MMTC. But MMTCs in Florida are currently not permitted to sell

marijuana seeds or plants to qualifying patients. Thus, the trial court erroneously

concluded that “each day [Mr. Redner] is kept from accessing the recommended

marijuana juice increases the risk of irreparable harm.”3 App. at 184.

Contrary to Mr. Redner’s argument, the state’s interests in this case

outweigh his interests here. Irrespective of the trial court’s intentions when

granting the Final Judgment in favor of Mr. Redner, the order as currently phrased

opens the door for him and other qualifying patients to grow marijuana unchecked

from any existing state regulation. In other words, the effect of the Final Judgment

is to grant civil and criminal immunity under Florida law to any one of the

thousands of qualifying patients in the state who may wish to grow and use

medical marijuana as Mr. Redner has been authorized to do by the trial court. The

3 This erroneous conclusion establishes the trial court’s and Mr. Redner’s
fundamental misunderstanding of the purpose of the Amendment, which is to
immunize qualifying patients from civil and criminal liability under Florida law,
not to create a constitutional right to use, possess, or grow marijuana.
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only way to prevent the proliferation of unregulated homegrown marijuana is to

maintain the status quo while this Court reviews the propriety of the trial court’s

interpretation of article 10, section 29 of the Florida Constitution. See QBE Ins.

Corp. v. Chalfonte Condo. Apartment Ass’n, Inc., 94 So. 3d 541, 555 (Fla. 2012)

(“The purpose of an appellate stay is to maintain the status quo in the lower

tribunal while an appeal proceeds.”).

In short, Mr. Redner’s desire to have the automatic stay vacated in order to

grow and juice his own marijuana without any regulatory oversight does not

“overwhelmingly tilt[]” the scale in his favor over the state’s duties to protect the

public and enforce the laws intended to limit the growth of medical marijuana to

properly secured and regulated MMTCs. Therefore, the trial court erred in

granting Mr. Redner’s motion to vacate the automatic stay.

CONCLUSION

The Department respectfully requests this Court immediately enter an order

reversing the trial court’s order vacating the automatic stay, thereby reinstating the

stay until the conclusion of this appeal.

Respectfully submitted,

SHUTTS & BOWEN LLP

/s/ Amber Stoner
JASON GONZALEZ
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