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IN THE FIRST DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

 
CASE NO.: 1D18-1505 

L.T. NO.: 2017-CA-002403 
 
 

FLORIDA DEPARTMENT OF HEALTH, 
 

Appellant, 
 

v. 
 

JOSEPH REDNER, an individual, 
 

Appellee. 
 
 
JOSEPH REDNER’S RESPONSE TO SHOW CAUSE WHY APPELLANT, 
THE FLORIDA DEPARTMENT OF HEALTH’S MOTION FOR REVIEW 

OF ORDER VACATING AUTOMATIC STAY SHOULD NOT BE 
GRANTED 

__________________________________________________________________ 

APPELLEE, JOSEPH REDNER, pursuant to this Court’s Order of April 17, 

2018, hereby files this Response to Show Cause why Appellant, the Florida 

Department of Health’s Motion for Review of Order Vacating Automatic Stay 

Should Not Be Granted, and in support thereof would state as follows: 

I. INTRODUCTION 
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Pursuant to Florida Rule of Appellate Procedure 9.310(f), Appellant, the 

Florida Department of Health (the “Department”) seeks expedited review of the trial 

court’s order vacating the automatic stay of the final judgment on appeal. The trial 

court vacated the automatic stay after extensive proceedings and properly concluded 

that Mr. Redner, a 77 year-old man recovering from Stage-IV lung cancer, would 

suffer irreparable harm if he is not permitted to follow his doctor’s recommendations 

as to his administration of medical marijuana to himself. The trial court observed that 

this was a right supported by the plain language of Amendment 2 (codified as Article 

X, Section 29 of the Florida Constitution), and that it was a constitutional right put 

in place by over 71% of the citizens of Florida. 

The trial court’s order is thorough, well-reasoned, and, as explained below, the 

standard of review is not, as the Department asserts, “departure from settled law.” 

The standard is “abuse of discretion.” To establish that there was absolutely no 

“abuse of discretion” by the trial court in vacating the stay, Mr. Redner unequivocally 

established the requisite “compelling circumstances” to support his motion to vacate 

the stay, and, based on the points and authorities set forth below, the trial court should 

reject any effort to reverse the trial court’s order.  
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In support of the Appellee’s position, Mr. Redner has established, almost 

entirely on unrebutted evidence, his likelihood of success (which can be 

accomplished simply by looking at the plain language of Amendment 2) and the 

irreparable harm he is suffering every day he is prevented from following his 

Doctor’s recommendations. Contrary to the artificial argument made by the 

Department (presumably as it relates to the “balancing test”), there will be no 

“possible confusion in the medical community,” since the scope of the trial court’s 

order extends solely to Mr. Redner, and, by extension, to his Doctor, and because 

Mr. Redner’s exercise of his constitutionally protected right presents no conflict with 

Florida’s medical marijuana program. As pointed out frequently by the trial court, 

the Department’s execution of its responsibilities in the area of medical marijuana 

have been plagued by delays, obfuscation, and a refusal to comply with the mandates 

set out in Amendment 2 for the Department to facilitate the procedures to make 

medical marijuana “safe and available” to the qualifying patients in the State of 

Florida. The reference to Fla. R. App. P. 9.300(a) has no applicability to this action. 

The efforts of the Department in seeking a reversal of the trial court’s order 

vacating the stay should be summarily rejected and the trial court should be given 

proper recognition to Amendment 2’s clear and unambiguous language setting forth 
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the constitutional rights granted to “qualifying patients” like Mr. Redner. This, 

coupled with the unequivocal findings of irreparable harm Mr. Redner is suffering 

because of the obstacles the Department has placed between Mr. Redner’s Doctor’s 

recommendation and his ability to follow that recommendation, support affirmance 

of the trial court’s order.  

Finally, the trial court’s determination that the “balancing test” is tilted 

dramatically in favor of Mr. Redner should be affirmed. The efforts to find a path to 

the medical treatment recommended by his Doctor to prevent a recurrence of Mr. 

Redner’s lung cancer vastly outweigh the Department’s artificial and speculative 

concerns and their custom and practice of maintaining a bureaucratic stranglehold 

that operates as a deprivation of Mr. Redner’s access to valuable medical treatment. 

On the basis of this submittal, this Court should affirm the trial court’s order vacating 

the automatic stay. 

I.  STANDARD OF REVIEW 
 

As stated in Lampert-Sacher v. Sacher, 120 So.3d 667 (Fla. 1st DCA 2013): 
 

“The trial court applies an abuse of discretion standard in 
reviewing a lower tribunal's order on a motion for stay. See Polar 
Ice Cream & Creamery v. Andrews, 159 So.2d 672 (Fla. 1st DCA 
1964). The burden is on the movant to demonstrate such an abuse 
of discretion. A party seeking to stay the lower tribunal order 
pending appeal should demonstrate a likelihood of prevailing on 
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appeal, irreparable harm to movant if the motion is not granted, or 
a showing that a stay would be in the public interest. See White 
Const. Co., Inc. v. Dept. of Transp., 526 So.2d 998 (Fla. 1st DCA 
1988).” Id.  

 
In this action, the Department takes the exact same approach as the 

unsuccessful movant in the Lampert-Sacher case:    

 
“The appellant appears to have simply adopted a view of the facts 
different than the facts found by the trial court in its lengthy and 
detailed order. Despite discounting the evidence favorable to 
appellee, appellant has not shown at this point in the appellate 
process that any of the material facts found by the trial court are 
unsupported by the evidence, or that the trial court abused its 
discretion…” Id. 
 

In the instant action, the Department has selectively “cherry picked” from the 

record below and made every effort to ignore the trial court’s extensive factual 

findings. This action clearly involves a “lengthy and detailed order.” None of the 

material facts recognized by the trial court are “unsupported by the evidence,” so, 

using the proper standard of review, there is simply no plausible way that the 

Department can show that the trial court abused its discretion. 

   Simply stated, other than foisting a strained and inaccurate interpretation of 

the plain language of Amendment 2 on the trial court, the Department failed to put 

forth any evidence rebutting the extensive testimony and evidence given the trial 
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court by Mr. Redner. As shown below, there has been no “abuse of discretion” by 

the trial court in vacating the stay. 

II. BACKGROUND AND COURSE OF PROCEEDINGS 

The Department’s recitation of the background and course of proceedings is 

largely accurate, but incomplete and too abbreviated. It is true that, on November 8, 

2016, Florida voters approved Amendment 2 (the “Amendment”) by over 71%. 

Contrary to the Department’s assertions, Amendment 2 did not simply or exclusively 

“expand(s) the class of qualified patients eligible to procure medical marijuana 

through Medical Marijuana Treatment Centers (‘MMTCs’).” When the Amendment 

became effective on January 3, 2017, as Article X, Section 29 of the Florida 

Constitution, it made marijuana legal for medical purposes and defined several 

“debilitating medical conditions” for which a qualified physician may determine that 

the medical use of marijuana would likely outweigh the potential health risks for a 

patient. The Amendment also established a constitutional immunity for three 

different and distinct groups: qualifying patients and their caregivers, doctors, and 

Medical Marijuana Treatment Centers. By characterizing it as “expanding the class” 

the Department attempts to connect the Amendment to the previous, limited medical 

marijuana law enacted by the state in 2014 and amended in 2015 as Florida Statutes, 
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381.986. In fact, the Amendment does not adopt any terminology, wording, or 

construction from that statute except as the source for the definition of “Low-THC 

Marijuana.” 

Because the analysis of this issue involves an evaluation of which party has a 

“substantial likelihood of success,” Redner’s submittal will be thorough and 

extensive, with the hope that the extensive nature of this submittal will be viewed as 

more illuminating than burdensome. That being said, this Court must have a clear 

understanding of the exact language of Amendment 2, Article X, Section 29 of the 

Florida Constitution.   

The pertinent provisions of Article X, Section 29 of the Florida Constitution 

provide as follows: 

SECTION 29. Medical marijuana production, possession and use.— 
 
(a) PUBLIC POLICY. 
 
(1) The medical use of marijuana by a qualifying patient or caregiver in 

compliance with this section is not subject to criminal or civil liability 
or sanctions under Florida law. 

(2) A physician shall not be subject to criminal or civil liability or 
sanctions under Florida law solely for issuing a physician certification 
with reasonable care to a person diagnosed with a debilitating medical 
condition in compliance with this section. 

(3) Actions and conduct by a Medical Marijuana Treatment Center 
registered with the Department, or its agents or employees, and in 
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compliance with this section and Department regulations, shall not be 
subject to criminal or civil liability or sanctions under Florida law. 

 
(b) DEFINITIONS. For purposes of this section, the following words 

and terms shall have the following meanings: 
 
… 
(4) “Marijuana” has the meaning given cannabis in Section 893.02(3), 

Florida Statutes (2014), and, in addition, “Low-THC cannabis” as 
defined in Section 381.986(1)(b), Florida Statutes (2014), shall also be 
included in the meaning of the term “marijuana.” 

(5) “Medical Marijuana Treatment Center” (MMTC) means an entity that 
acquires, cultivates, possesses, processes (including development of 
related products such as food, tinctures, aerosols, oils, or ointments), 
transfers, transports, sells, distributes, dispenses, or administers 
marijuana, products containing marijuana, related supplies, or 
educational materials to qualifying patients or their caregivers and is 
registered by the Department. 

(6) “Medical use” means the acquisition, possession, use, delivery, 
transfer, or administration of an amount of marijuana not in conflict 
with Department rules, or of related supplies by a qualifying patient or 
caregiver for use by the caregiver’s designated qualifying patient for the 
treatment of a debilitating medical condition. 

… 
  
(10) “Qualifying patient” means a person who has been diagnosed to 

have a debilitating medical condition, who has a physician certification 
and a valid qualifying patient identification card. If the Department does 
not begin issuing identification cards within nine (9) months after the 
effective date of this section, then a valid physician certification will 
serve as a patient identification card in order to allow a person to 
become a “qualifying patient” until the Department begins issuing 
identification cards. 
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In Article X, Section 29(b)(4), “marijuana” …has the meaning given 

to cannabis in Section 893.02(3), Florida Statutes (2014), and, in addition, 

“Low-THC cannabis” as defined in Section 381.986(1)(b), Florida Statutes 

(2014), shall also be included in the meaning of the term “marijuana.” 

(emphasis added). 

In Section 893.02(3), Florida Statutes (2014), “cannabis” is defined as 

follows: 

“Cannabis” means all parts of any plant of the genus Cannabis, 
whether growing or not; the seeds thereof; the resin extracted from any 
part of the plant; and every compound, manufacture, salt, derivative, 
mixture, or preparation of the plant or its seeds or resin. The term does 
not include “marijuana,” as defined in s. 381.986, if manufactured, 
possessed, sold, purchased, delivered, distributed, or dispensed, in 
conformance with s. 381.986. (emphasis added). 

 
In Section 381.986(1)(b), Florida Statutes (2014), “marijuana” is defined as  

follows: 

“Marijuana” means all parts of any plant of the genus Cannabis, whether 
growing or not; the seeds thereof; the resin extracted from any part of 
the plant; and every compound, manufacture, salt, derivative, mixture, 
or preparation of the plant or its seeds or resin, including low-THC 
cannabis, which are dispensed from a medical marijuana treatment 
center for medical use by a qualified patient. 

 
This means that there are many different forms of marijuana, but all are 

considered “marijuana” under the definition (See Redner App. 481). At every 
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opportunity before the trial court, Redner asserted that the trial court need look no 

further than “the plain language of these components of Article X, Section 29,” to 

grant the relief he sought in this action. 

On June 20, 2017, Appellee Joseph Redner (“Redner”) filed the operative 

complaint in this action. In Count I of the Complaint, Redner, “a registered holder of 

a medical marijuana use card,” a vegan, and a Stage-IV lung cancer patient, sought 

a declaratory judgment stating that he was entitled to the benefit of the “plain 

language” of Article X, Section 29 of the Florida Constitution (the “Amendment” or 

“Amendment 2”), to “possess” a “plant, growing or not,” and “the seeds thereof,” for 

his own personal medicinal therapy, as recommended by his Doctor. In Count II of 

the Complaint, Redner sought an injunction against the Department to “prohibit 

Defendant from barring Plaintiff’s right to grow his own cannabis plant(s) for 

personal use,” as made lawful by Amendment 2, a constitutional right embraced by 

over 71% of Florida Voters. See Dept. App. 4-12. 

On July 21, 2017, Redner filed a Motion for Temporary Injunction. On July 

28, 2017, the Department filed a Motion for Change of Venue and Transfer of Court 

File (the “Motion to Transfer”) seeking transfer of this action from the Thirteenth 

Judicial Circuit (Hillsborough County) to the Second Judicial Circuit (Leon County). 
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The operative argument in the Motion to Transfer was based on the “home venue 

privilege” doctrine. On July 31, 2017, the Department filed a Motion to Dismiss the 

Complaint based on Redner’s alleged failure to “exhaust his administrative 

remedies” prior to seeking relief in the Circuit Court. On October 5, 2017, 

discouraged by the failure of the Hillsborough County Court to recognize the 

emergency nature of these issues, Redner filed an Emergency Supplemental Motion 

for Entry of Temporary Injunction against the Department, with affidavits and/or 

declarations from Mr. Redner’s Doctor, Barry Gordon, M.D., Amanda Derby, Esq, 

Redner’s Counsel, and Mr. Redner expressing concern with the progress of the case. 

On November 8, 2017, the Hillsborough County Circuit Court Judge entered 

an Order Granting the Department’s Motion for Change of Venue and Transfer of 

Court File (the “Transfer Order”). In accordance with the Transfer Order, the case 

was transferred to the Second Judicial Circuit Court on November 20, 2017. See 

Dept. App. 13-16. 

On December 8, 2017, the Department filed an Amended Motion to Dismiss 

the operative Complaint and a Response in Opposition to Plaintiff’s Emergency 

Supplemental Motion for Entry of Temporary Injunction, and, on December 18, 

2017, Redner filed his Response in Opposition to the Motion to Dismiss and a Reply 
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to the Department’s Response in Opposition to the Motion for Temporary Injunction. 

Also on December 11th and 12th 2017, the depositions of Dr. Barry Gordon (See 

Dept. App. 17-99), Alexander Sandorf (Redner App. 4-48), Dr. Dustin Sulak (Redner 

App. 49-91), and Joseph Redner (Redner App. 92-110) were conducted. On 

December 18, 2017, the parties filed a Joint Pretrial Hearing Statement in preparation 

for the December 20, 2017, hearing on the on Motion to Dismiss and on the Motion 

for Temporary Injunction, discussed more fully below. 

The evidence and testimony presented to the trial court on December 20, 2017, 

incorporated both the depositions referenced above and also included additional 

testimony from Dr. Barry Gordon, Alexander Sandorf, Dr. Dustin Sulak, and Joseph 

Redner.  The transcript of this hearing is included at Redner App. 111-232. Also 

entered into evidence were the PowerPoint presentations submitted by Redner 

(“Plaintiff’s Right to Grow His Own Medical Cannabis Under Article X, Section 29 

of the Florida Constitution,” Redner App. 233-246) and Dr. Dustin Sulak (“Expert 

Witness Testimony,” Redner App247-271). On January 24, 2018, the trial court 

issued an order denying the Motion to Dismiss and denying the Emergency Motion 

for Temporary Injunction. (Redner App. 272-288). This Order summarizes the 

evidence and testimony described above. 
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The trial court then set the matter for a non-jury trial. In anticipation of the 

trial, on March 11, 2018, in lieu of courtroom testimony, the parties conducted the 

depositions of Dr. Barry Gordon (Dept. App 106-140), Courtney Coppola, the 

Deputy Director of the Office of Medical Marijuana Use (Redner App. 289-406), 

and Joseph Redner (Redner App. 407-414). The transcript of the March 21, 2018, 

trial is Redner App. 415-471. Introduced into evidence at this trial was an additional 

PowerPoint presentation (“Plaintiff’s Argument Supporting Injunctive and 

Declaratory Relief Pursuant to Article X, Section 29 of the Florida Constitution,” 

Redner App. at 472-499).   

Following the bench trial, the trial court entered its Order on Non-Jury Trial 

and Final Judgement on April 11, 2018. See Dept. App. at 141-62. The trial court 

ruled that Mr. Redner “has a constitutional right to possess growing marijuana plants 

for the purpose of using them as a medical treatment for his qualifying debilitating 

condition, consistent with Dr. Gordon’s recommendation as to emulsifying [juicing] 

the biomass of the marijuana plants to obtain the recommended eight ounces per 

day.” See Dept. App. at 157. The trial court further ruled that Mr. Redner is entitled 

to “possess, grow and use the plants while he is involved in administering the medical 
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treatment to himself in accordance with the recommendations of his physician, with 

no civil or criminal liability under Florida law.” See Dept. App. 161. 

On April 11, 2018, the Department filed it Notice of Appeal, thus triggering 

the automatic stay of the Final Judgment authorized by Florida Rule of Appellate 

Procedure 9.310(b)(2). Redner filed his Motion to Vacate Automatic Stay on April 

12, 2018 (See Dept. App, 163-175), which the trial court granted on April 17, 2018, 

(See Dept. App. 181-186). The hearing transcript is found at Dept. App. 187-218.  

On April 11, 2018, the trial court issued a Final Judgment in favor of the 

Plaintiff and on April 11, 2018, the Department filed an Amended Notice of Appeal, 

thus invoking the “automatic stay” provided for State Agencies appealing a trial court 

judgment favoring the non-state party. Since the Department argued that any ruling 

in favor of Mr. Redner would jeopardize the continued validity of Amendment 2, 

because such a ruling would show that the voters of Florida were not advised by the 

ballot summary describing Amendment 2, Redner filed a Post-Trial Brief Opposing 

the Department’s “Ballot Summary” Argument (Redner App. 516-530), with an 

exhibit showing that MMTC’s understood the plain language of Amendment 2 and 

were seeking approval from the Department to provide qualifying patients 
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appropriate access to the necessary form of medical marijuana recommended by their 

doctor. (Redner App. 531).    

For the reasons set forth below, Mr. Redner would respectfully submit that the 

facts and applicable law established in this case justify, overwhelmingly, affirming 

what the trial court found to merit vacating the automatic stay granted the 

Department, thus allowing Redner access to the medicine recommended by his 

Doctor, for which he has established a medical necessity. 

III. ARGUMENT 

A. The Department is Not Likely to Succeed on the Merits 

Notwithstanding the “abuse of discretion” standard of review applicable to this 

matter, in their Motion for Review, the Department stubbornly continues to argue 

with the finding made by the trial court that Mr. Redner has a right to “grow and 

juice marijuana for medical use.” Ignoring both the inescapable language of Article 

X, Section 29 and the vast case law supporting the trial court’s ruling, the Department 

insists, “But no such right exists in the text of the Florida Constitution (or under any 

other provision of state or federal law), the Department is likely to succeed on 

appeal.” (Motion, p. 5). First, as the trial court articulated several times, this action 

involves no consideration of federal law. Indeed, the Amendment clearly states, 
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“Nothing in this section requires the violation of federal law or purports to give 

immunity under federal law.” (See Article X, Section 29(c)(5)). Also, “any other 

provision” of state law would be inferior to and legally incapable of changing the 

plain language of Article X, Section 29.  

Success in this action rests on a single constitutional question: does the plain 

language of the constitution mean what it says, or does it mean what a State agency 

decides it says?  

Throughout this proceeding, the Department has strained logic, misapplied 

precedent and ignored the fundamental principles of constitutional construction in a 

contorted effort to argue that the plain language of Article X Section 29 should be 

ignored in favor of the legislative and administrative prerogatives of this state 

government.  

Article X, section 29(a)(1) provides that: “the medical use of marijuana by a 

qualifying patient or caregiver in compliance with this section is not subject to 

criminal or civil liabilities or sanctions under Florida law.”  
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The operative terms in that provision, medical use, and marijuana are 

specifically defined within the text of amendment.1 The term medical use is defined 

in Article X, Section 29(b)(6) as “the acquisition, possession, use, delivery, transfer, 

or administration of an amount of marijuana not in conflict with Department rules, 

or of related supplies by a qualifying patient or caregiver for use by the caregiver’s 

designated qualifying patient for the treatment of a debilitating medical condition.” 

Article X, Section 29(b)(4) defines “Marijuana” as “the meaning given 

cannabis in Section 893.02(3), Florida Statutes (2014)” which, by cross-reference to 

893.02(3) means “all parts of any plant of the genus Cannabis, whether growing 

or not; the seeds thereof; the resin extracted from any part of the plant; and every 

compound, manufacture, salt, derivative, mixture, or preparation of the plant or its 

seeds or resin.” [emphasis added].  

When the definitions of “medical use” and marijuana” are incorporated into the 

plain text of the Amendment by cross-reference, it is clear and unambiguous that 

Article X, Section 29(a)(1) immunizes Redner from civil or criminal liabilities or 

                                                           
1 It has been stipulated in the record that plaintiff Joseph Redner is a qualifying 
patient as defined in the Amendment. 
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sanctions for the “possession” and “use” of “all parts of any plant of the genus 

Cannabis, whether growing or not; the seeds thereof…”2 

The trial court agreed with Redner that the language in section 893.02(3) “all 

parts of any plant . . . whether growing or not,” means that Redner, as a “qualifying 

patient,” can possess a “plant, growing or not.” The trial court concluded: 

“Plaintiff Redner also contends that he is entitled to possess, grow and 
use his own medical marijuana plant for emulsification, as the raw plant 
needed for emulsification is not available from the "Medical Marijuana 
Treatment Centers" [MMTCs] the Department of Health has approved 
for distribution of medical marijuana. The Department of Health denies 
that even the individual qualifying patients [such as Plaintiff Redner] to 
whom the Amendment applies have the right to possess or use the raw, 
growing plant, although the Amendment, with its incorporated 
definition from Section 893.02(3), Florida Statutes (2014), provides 
otherwise. 

“Based upon the clear language of the Amendment, and the lack of any 
credible evidence as to why the Amendment should not be given that 
effect, the Court finds for the reasons set forth below, under Florida law, 
Plaintiff Redner is entitled to possess, grow and use marijuana for 
juicing, solely for the purpose of his emulsifying the biomass he needs 
for the juicing protocol recommended by his physician. The Court also 
finds, for the reasons set forth below, that the Florida Department of 
Health has been, and continues to be, non-compliant with the Florida 
Constitutional requirements.” 4-11-18 Order, Dept. App. 142-143.  

                                                           
2 The definition that the Amendment sources from criminal statutes 893.02(3) has its 
origins in the federal Controlled Substances Act (CSA). The definition is relied upon 
for both state and federal criminal prosecutions, where there is a compelling state 
interest in ensuring that the most accurate language is used to describe what is meant 
by “marijuana.” 
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A qualifying patient is immunized for the possession of marijuana in all its 

forms contemplated in the definition. Contrary to the Department’s claims, the right 

to possess a growing plant is indeed enshrined in the constitution.3 While the 

Constitutional Amendment allows for the creation of rule-making authority, nothing 

in any grant of authority provides the Legislature or the Department the power to 

deviate from or contradict the will of the people as clearly embraced by the 

Amendment: 

“Thus, where there is a choice, a constitutional provision must always be 
construed to be self-executing, for such construction avoids the occasion by 
which the people’s will may be frustrated.” Gray v. Bryant, 125 So.2d 846 
(Fla. 1960). 

In looking specifically at the Amendment, and emphasizing the pertinent 

language of the “Duties of the Department,” nothing purports to limit the rights 

provided to qualified patients: 

(d) DUTIES OF THE DEPARTMENT. The Department shall issue 
reasonable regulations necessary for the implementation and 
enforcement of this section. The purpose of the regulations is to 

                                                           
3 The Department’s footnote 3 (Motion, p. 11) arguing that the “erroneous 
conclusion” of the trial court and “Redner’s fundamental misunderstanding of the 
Amendment” only “immunized” Redner, but did not create a “constitutional right” 
is both circuitous and ignores the effect of what a constitutional amendment does, it 
recognizes the “constitutional rights” of the citizens of Florida, which includes Mr. 
Redner. 
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ensure the availability and safe use of medical marijuana by 
qualifying patients. It is the duty of the Department to promulgate 
regulations in a timely fashion. 

(1) Implementing Regulations. In order to allow the Department 
sufficient time after passage of this section, the following regulations 
shall be promulgated no later than six (6) months after the effective date 
of this section: 

a. Procedures for the issuance and annual renewal of qualifying 
patient identification cards to people with physician certifications and 
standards for renewal of such identification cards. Before issuing an 
identification card to a minor, the Department must receive written 
consent from the minor’s parent or legal guardian, in addition to the 
physician certification. 

b. Procedures establishing qualifications and standards for 
caregivers, including conducting appropriate background checks, and 
procedures for the issuance and annual renewal of caregiver 
identification cards. 

c. Procedures for the registration of MMTCs that include 
procedures for the issuance, renewal, suspension and revocation of 
registration, and standards to ensure proper security, record keeping, 
testing, labeling, inspection, and safety. 

d. A regulation that defines the amount of marijuana that could 
reasonably be presumed to be an adequate supply for qualifying 
patients’ medical use, based on the best available evidence. This 
presumption as to quantity may be overcome with evidence of a 
particular qualifying patient’s appropriate medical use. 

Indeed, if Amendment 2 was to set forth any provision prohibiting a “qualified 

patient” from possessing a growing plant for medical purposes, such a restriction 
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would have been set forth in the “limitations” contained in the Amendment. No such 

limitation is set forth: 

(c) LIMITATIONS. 

(1) Nothing in this section allows for a violation of any law other than 
for conduct in compliance with the provisions of this section. 

(2) Nothing in this section shall affect or repeal laws relating to non-
medical use, possession, production, or sale of marijuana. 

(3) Nothing in this section authorizes the use of medical marijuana by 
anyone other than a qualifying patient. 

(4) Nothing in this section shall permit the operation of any vehicle, 
aircraft, train or boat while under the influence of marijuana. 

(5) Nothing in this section requires the violation of federal law or 
purports to give immunity under federal law. 

(6) Nothing in this section shall require any accommodation of any 
on-site medical use of marijuana in any correctional institution or 
detention facility or place of education or employment, or of smoking 
medical marijuana in any public place. 

(7) Nothing in this section shall require any health insurance provider 
or any government agency or authority to reimburse any person for 
expenses related to the medical use of marijuana. 

(8) Nothing in this section shall affect or repeal laws relating to 
negligence or professional malpractice on the part of a qualified patient, 
caregiver, physician, MMTC, or its agents or employees. 

Absolutely nothing in the “duties” set forth for the Department, nor any aspect 

of the “limitations” imposed by Amendment 2, requires or authorizes the Legislature 
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to prohibit a qualified patient from possessing a growing plant, period. In fact, the 

Legislature is only authorized to enact laws that are consistent with the Amendment:  

(e) LEGISLATION. Nothing in this section shall limit the 
Legislature from enacting laws consistent with this section. 

The Department asks this Court to set aside the plain language of the 

amendment and instead construe the Amendment to give them the authority to pick-

and-choose which forms of marijuana are available to qualifying patients. (See 

Redner App. 482).  The trial court rejected this argument and this Court should also. 

If the Department was authorized to deny qualifying patients one form of marijuana, 

they would arguably have the authority to deny them all forms of marijuana and the 

right to medical use for qualifying patients would cease to exist. 

As the trial court recognized, the law on this issue could not be more settled.  

“A constitutional provision that is clear and explicit cannot be given 
a meaning by the legislature which conflicts with the terms of such 
provision.  

“If such were not a recognized limitation upon the general rule with 
respect to legislative determinations the legislature would have the 
means within its grasp to fritter away or set at naught every single 
limitation upon the exercise of governmental power which has been 
inserted in the Constitution for the protection of the citizen by the 
simple device of declaring legislatively that such a limitation did not 
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in fact exist, or that the language prescribing the limitation meant 
something other than that which was clearly stated.” [emphasis 
added]. State v Florida State Improv. Com. 47 So 2d 627 (Fla, 1950) 

Any inquiry into the proper interpretation of a constitutional provision must 

begin with an examination of that provision’s explicit language. Lawnwood Medical 

Center v. Seeger, 990 So.2d 503 (Fla. 2008); Zingale v. Powell, 885 So.2d 277 (Fla. 

2004); Coastal Florida Police Benevolent Ass’n, Inc. v. Williams, 838 So.2d 543 

(Fla. 2003). This explicit language is found in the statement of public policy 

articulated in the Amendment: 

(a) PUBLIC POLICY. 

(1) The medical use of marijuana by a qualifying patient or caregiver 
in compliance with this section is not subject to criminal or civil liability 
or sanctions under Florida law. 

If constitutional language is clear, unambiguous and addresses the matter at 

issue, it must be enforced as written, and the courts do not turn to rules of 

constitutional construction. Ford v. Browning, 918 So.2d 250 (Fla. 2005).  

In arguing in favor of its own interpretation of the Department purports to 

adopt a “plain language” argument too: 
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“Based on the plain language of the definition of ‘medical use’ a 
qualifying patient is not entitled to cultivate (i.e., grow) or process 
marijuana because the words ‘cultivate’ and ‘process’ are not included 
in Article X, Section 29(b)(6)” Motion p. 6. 

But the words “a qualifying patient is not entitled to cultivate or process 

marijuana” do not appear anywhere in the Amendment, nor do any words 

approximating them, so this argument is not based on the plain language of the 

Amendment, but an artificial interpretation not allowed for constitutional provisions. 

There is no plain language in the amendment that contradicts the plain language of 

Article X, Section 29(a)(1) that gives a qualifying patient immunity for the 

possession of a growing plant. Instead the Department invites this Court, as it did the 

trial court below, to construe the constitution to have this meaning by comparing the 

definition of “medical use” in Article X, Section 29(b)(6) to the definition of a 

Medical Marijuana Treatment Center in Article X, Section 29(b)(6). This invitation 

must be declined. As the trial court found, “The Amendment does not give the 

Department authority to limit the rights of Florida’s qualifying patients, or to recast 

terms defined in the Amendment.”  4-11-18 Order, footnote 4, Dept. App. 152. 

 Additionally, the trial court found: 
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“Because Article X, Section 29 as adopted by Florida's voters is clear and 
unambiguous, and because it is not the role of the Court to rewrite the 
Constitution, the Court must find that Florida's Medical Marijuana 
Amendment permits Plaintiff Redner to possess growing marijuana plants 
in order to cultivate and process such plants for the sole purpose of 
administering the emulsified medical marijuana biomass to himself for the 
medical treatment to which he is entitled, and which Dr. Gordon has 
appropriately recommended.” 4-11-18 Order, Dept. App. 157-158 
(emphasis added). 

Ambiguity is an absolute prerequisite to judicial construction of the 

Constitution. Florida League of Cities v. Smith, 607 So.2d 397 (Fla. 1992).  It is a 

general rule that the courts must construe constitutional provisions as they find them. 

In other words, the courts have the obligation to support, protect, and defend the 

constitution of the state, and to give effect to the controlling law as it is written, and, 

where constitutional provisions are plain in meaning, no “construction” using other 

sources is necessary or allowable. If the words used in a constitution are plain and 

clear, there is generally no necessity to resort to extrinsic means of interpretation. 

State ex rel. West v. Gray, 74 So.2d 114 (Fla. 1954). In fact, if the natural 

signification of the words used in the order and grammatical arrangement in which 

they have been placed conveys a definite meaning and involves no absurdity or 

contradiction between the parts of the same instrument, no construction is allowable. 

City of Jacksonville v. Continental Can Co., 113 Fla 168, 151 So. 488 (Fla. 1933). A 
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constitutional provision that is clear and explicit cannot be given a meaning by the 

Legislature that conflicts with the terms of such provision.  

The Department finds conflict in the fact that the words “cultivate” and 

“process” appear in the definition of a “Medical Marijuana Treatment Center,” but 

not in the definition of “medical use.” But there is no conflict here. The amendment 

grants three distinct immunities: that of the patient for medical use of marijuana, the 

physician for issuing a physician certification, and for actions and conduct by the 

Medical Marijuana Treatment Center. Mr. Redner’s medical use is the possession 

and administration of marijuana. Growing plants are the type of marijuana that Mr. 

Redner, in consultation with his physician, desires to possess and administer to 

himself by way of juicing. Article X, Section 29(a)(1) provides Mr. Redner immunity 

for the possession and administration of those growing plants irrespective of the 

rights or immunities granted to Medical Marijuana Treatment Centers. 

The trial court appropriately rejected the Department’s strained effort to ignore 

the impact of the incorporation of the definition of “marijuana” in Amendment 2, 

which unequivocally provides immunity to a qualified patient and allows that patient 

to possess a “growing plant.” The Department continues to refuse to acknowledge 
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that “medical use” includes the right to possess a growing plant, for personal medical 

use.  

Probing more deeply the arguments accepted by the trial court, the major 

disconnect in the Department’s argument is that the Constitutional Amendment, a 

clear and unambiguous document, provides rights and immunities to a “qualified 

patient,” and, also provides rights and immunities to MMTC’s that can easily be 

reconciled with the rights given a qualified patient.  

The definitions in Article X, section 29(b)(5), provide the list of services that a 

MMTC can provide, all of which can be read in harmony with the rights provided to 

a qualified patient. In the absence of a showing to the contrary, all laws, and certainly 

Constitutional Amendments, are presumed to be consistent with each other. See 

Capella v. City of Gainesville, 377 So.2d 658 (Fla. 1979).  

The clear language embraced by the trial court establishes that, while the 

MMTC  is “an entity that acquires, cultivates, processes (including development of 

related products such as food, tinctures, aerosols, oils, or ointments), transfers, 

transports, sells, distributes, dispenses, or administers marijuana, products containing 

marijuana, related supplies, or educational materials to qualifying patients or their 

caregivers and is registered by the Department,”  Amendment 2 does not prohibit, in 
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any way, a qualified patient from possessing a “growing plant” for personal medical 

use. 

Mr. Redner’s “medical use” is the possession and administration of marijuana. 

Growing plants are the form of “marijuana” that Mr. Redner, in consultation with his 

physician, desires to possess and administer to himself by way of juicing. Article X, 

Section 29(a)(1) of the Constitution provides Mr. Redner immunity for the 

possession and administration of those growing plants irrespective of the rights or 

immunities granted to Medical Marijuana Treatment Centers. 

To understand the various forms of marijuana, it may be helpful to analogize 

“marijuana” to “tomatoes.” Tomatoes come in many forms – raw, chopped, diced, 

stewed, pureed, tomato sauce, tomato paste and growing tomato plants. Each form 

of tomato is used for a different purpose, but they are all understood to be tomatoes. 

As identified by the trial court: 

 “Nothing in the Amendment authorizes the Department of Health [or 
any other part of Florida's government] to ignore the rights of qualifying 
patients to access the medical marijuana treatment to which they are 
entitled under the Florida Constitution, or to exclude any method by 
which qualifying patients may take their medicine.” 4-11-18 Order, Dept. 
App. 152. 
 

To continue the analogy, a citizen may possess a growing tomato plant in his 

home, but this does not make him a manufacturer of tomato products or establish he 
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is engaged in a commercial tomato cultivation. The distinction is twofold: the 

commercial producer sells tomato products and produces them in quantity. Here the 

MMTC has a specific immunity for selling marijuana products to qualifying patients, 

while the definition of medical use for patients allows no commercial exploitation. 

Similarly, medical use is subject to restrictions as to the amount a qualifying patient 

may possess, while the Amendment subjects the MMTC to no such restriction. The 

plain language of Article X, Section 29 clearly allows for patients to possess growing 

plants, but also recognizes that commercial marijuana producers can supply patients 

with marijuana in whatever form they require.  

To adopt the Department’s logic would necessitate reaching an absurd 

conclusion: a qualified patient would not be allowed to “transport” medical 

marijuana obtained from a MMTC because the word “transport” also appears in the 

definition of Medical Marijuana Treatment Center but not in the definition of 

medical use. Obviously, the right of a qualified patient to transport the medical 

marijuana he receives from a MMTC back to his home is inherent in the rights set 

out in Amendment 2, just as the right of a qualifying patient to possess a growing 

plant is made equally clear.    
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 Even when looking at different statutes, the courts have recognized, “There 

first must be a hopeless inconsistency between the two statutes before rules of 

construction are applied to defeat the express language of one of those 

statutes. See State v. Brown, 530 So.2d 51 (Fla. 1988); Wakulla County v. Davis, 395 

So.2d 540 (Fla. 1981); Adams v. Culver, 111 So.2d 665 (Fla. 1959). We see no such 

inconsistency here. Both of these statutes can be enforced without doing any violence 

to the language of the other.” State v. Parsons, 569 So.2d 437 (Fla 1990).  

In rejecting the same expressio unius est exclusio alterius argument posed by 

the Department (Motion, p. 7), the Parsons decision focused on “conflict” in the 

provisions at issue. The Parsons court concluded that there was no hopeless 

inconsistency between a statute which indicated that Marine Patrol Officers had 

authority to investigate and arrest for any violations of the laws of the state and 

another statute which contained a list of officers authorized to detain persons for 

traffic violations which did not include Marine Patrol Officers in such list. Since the 

list did not purport to be exclusive, there was no conflict found.  

Applying this rationale to the instant case, there is both a specific grant to 

MMTC’s to cultivate marijuana, and a specific grant to qualified patients to possess 

a growing plant, neither of these specific grants asserting any limitation over the 

https://scholar.google.com/scholar_case?case=12701647456938708027&q=569+so+2d+437&hl=en&as_sdt=4,10
https://scholar.google.com/scholar_case?case=9732697007363210072&q=569+so+2d+437&hl=en&as_sdt=4,10
https://scholar.google.com/scholar_case?case=9732697007363210072&q=569+so+2d+437&hl=en&as_sdt=4,10
https://scholar.google.com/scholar_case?case=14493347073084575953&q=569+so+2d+437&hl=en&as_sdt=4,10
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other. Absent specific words of limitation, no interpretation asserting mutual 

exclusivity would be appropriate:  

“No words of limitation are used. In the absence of other statutory 
enactments on the same subject, we have no doubt that the courts below 
correctly could have applied the doctrine of expressio unius. However, 
such is not the case before us. On its face, section 370.021(5) directly 
and unmistakably authorizes the Marine Patrol to enforce all the laws 
of the state if so authorized by the Department of Natural Resources. 
Such broad language obviously encompasses authority to enforce traffic 
laws.” Id at 438-439. 
 

 Also, the Department’s attempts to foist the dicta in the November 8, 2017, 

Hillsborough County Circuit Court Order Granting the Department’s Motion for 

Change of Venue and Transfer of Court File (the “Transfer Order”) as some effort to 

criticize the trial court’s decisions should be rejected. The Transfer Order dealt only 

with change of venue, and the Hillsborough County Judge did not have the benefit 

of hearing or evaluating the extensive arguments and vast evidence and testimony 

that the trial court heard. That being said, the Thirteenth Judicial Circuit Court’s dicta 

does not undermine, in any way, the conclusions of the trial court, citing the same 

case relied on by Redner: Fla. League of Cities v. Smith, 607 So. 2d 397, 400 (Fla. 

1992) (“[T]he law is settled that when constitutional language is precise, its exact 

letter must be enforced and extrinsic guides to construction are not allowed to defeat 

the plain language.”). 
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In responding to the Department’s argument focusing on the doctrine of in 

pari materia, it is clear that provisions of law addressing the same subject must be 

read together to give effect to the entire act; they cannot be read in isolation. See 

Charles v. So. Baptist Hosp. of Fla., Inc., 209 So. 3d 1199, 1207 (Fla. 2017); Fla. 

Dep’t of Envtl. Protection v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265 

(Fla. 2008). In looking at the entirety of Amendment 2, there is absolutely nothing 

in the rights and obligations granted a MMTC that cannot be read in harmony with 

the rights and obligations granted a qualifying patient and physicians. There is no 

“mutual exclusivity” articulated in Amendment 2 as it pertains to these respective 

rights and obligations, thus, the doctrine of in pari materia supports Redner’s 

position far more than the position taken by the Department.  

Finally, the Department argues that the answer to a “FAQ” (frequently asked 

questions) purported to be on the sponsors of Amendment 2 website states that 

“United for Care left ‘home grow’ out of the amendment in order to create a tightly 

regulated and controlled system that is best for the State of Florida.” (See Dept. App. 

101). Based on the plain language of the Amendment, while there may be no mention 

of “home grow,” the trial court found that the contents of Amendment 2 contained 

nothing that would authorize the Department to “ignore the rights of qualifying patients 
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to access the medical marijuana treatment to which they are entitled under the Florida 

Constitution, or to exclude any method by which qualifying patients may take their 

medicine.” Indeed, in the hierarchy of documents expressing the rights of citizens, the 

constitution would be paramount, followed by statutes, then departmental rulemaking, 

with answers to “FAQ’s” not even showing up on the list.  

Most importantly, this argument has to be rejected based on the findings in the 

Advisory Opinion to the Attorney General Re: Use of Marijuana for Debilitating 

Medical Conditions, issued by the Supreme Court of Florida in Case No. SC15-

1796/No. SC15-2002 (Redner App. 516-530). In this Opinion, the Florida Supreme 

Court concluded that the ballot title and summary complied with section 01.161(1), 

Florida Statutes (2015). The Supreme Court concluded that the Amendment and the 

ballot summary satisfied the single subject rule, that being the inclusion of “a 

provision in our state constitution permitting the medical use of marijuana” and fairly 

informed voters of the purpose of the proposed amendment. The Supreme Court 

stated: 

“We conclude that the ballot title and summary comply with the 
statutory word limitations. Additionally, the ballot title and summary 
fairly inform voters of the purpose of the proposed amendment- the state 
authorization of medical marijuana for patients with debilitating 
medical conditions. The language is clear and does not mislead voters 
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regarding the actual content of the proposed amendment. Accordingly, 
we conclude that the ballot title and summary comply with the clarity 
requirements of section 101.161.” Redner App. 528.    
 

 There is no restriction described for “home grow,” simply the 

acknowledgement that Amendment 2 had one clear purpose, “the state authorization 

of medical marijuana for patients with debilitating medical conditions.” No “FAQ” 

issue can dispute this purpose or the plain language of Amendment 2. 

Based on the forgoing, it is respectfully submitted that it is Redner that has 

shown a “substantial likelihood of success on the merits,” and that the Department 

has made no showing to refute this conclusion or even remotely establish that the 

trial court “abused its discretion” in vacating the automatic stay. 

B. The Trial Court did not Abuse its Discretion in Finding that Redner will 
Suffer Irreparable Injury if the Stay was not Vacated 

 
The Department does not directly address the “irreparable harm” component 

of the criteria presented to the trial court, choosing instead to fold that issue into its 

“balancing test” argument. Motion p. 9.  That being said, the issue was presented in 

clearly to the trial court, where it was stipulated that: 1) Plaintiff Joseph Redner is a 

“Qualifying Patient” as defined in Article X Section 29(b)(10) of the Florida 

Constitution, in that he has been diagnosed as a cancer patient, a condition which 

qualifies as a “Debilitating Medical Condition” as defined in Article X Section 29 
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(b)(1), Florida Constitution; 2) Plaintiff Joseph Redner possesses a valid “Physician 

Certification” and Qualifying Patient “Identification Card” as provided in Article X 

Section 29(b), Florida Constitution, and 3) Plaintiff’s physician would recommend 

that plaintiff grow and “juice” his own marijuana, and consume a quantity of the 

juice daily as part of his treatment if Florida law permits plaintiff to grow and juice 

his own marijuana.  

The trial court had the benefit of Redner’s witnesses’ testimony, all proving 

that a live cannabis juicing regimen would be optimal for Redner in seeking to 

prevent a recurrence of Stage-IV lung cancer, a “Debilitating Medical Condition” as 

defined in Article X Section 29 (b)(1), Florida Constitution. It was argued that 

“Redner will suffer irreparable harm if he continues to be prevented from being 

allowed to benefit from a medication which is clearly articulated as his constitutional 

right to use and possess under Article X, Section 29.”  

It was further argued to the trial court that, under the “automatic stay” 

restrictions, during the time the Department’s appeal will consume before the 

injunction is affirmed, Redner would be deprived of a medical necessity deemed 

optimal to prevent a recurrence of his Stage-IV lung cancer. It was submitted that, 

“This harm will be irreparable, since the timing of medically necessary treatment is 
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per se critical, and the deprivation thereof is per se irreparable injury, and there is 

clearly no adequate legal remedy “after the fact” for such medically critical issues.” 

In ruling on this issue, the trial court properly concluded:  

“The evidence previously adduced during the December 2017 evidentiary 
hearing on the plaintiff's injunction request and during the March 21, 2018 
non-jury trial demonstrates that the plaintiff has been denied access to 
medical treatment to which he has been entitled since Floridians 
adopted the Medical Marijuana Amendment in November 2016. [The 
Amendment is placed in Article X, Section 29 of the Florida 
Constitution].” 

“Denying the motion to vacate the stay would result in further preclusion 
of, and interference with, plaintiff Redner's constitutionally protected 
access to medical marijuana treatment, causing further potentially 
irreparable harm if the medical treatment recommended as optimum for 
him to keep his lung cancer from recurring. The unambiguous language 
of the Amendment indicating the plaintiff's rights as a qualifying patient 
to possession and use of marijuana in various forms, including the 
growing plant form referenced in the statutory definition incorporated in 
the Amendment from Section 893.02(3), 2014 Florida Statutes evinces a 
strong likelihood of Plaintiff’s success on the merits.” See Dept. App. 
188. 

The Department argues that Mr. Redner lacks “evidentiary support” for 

asserting that “the deprivation of a medical necessity deemed optimal to prevent a 

recurrence of his stage 4 lung cancer” would be “irreparable harm.” Motion at 9-10. 

The trial court accepted this argument in determining that the stay should be vacated, 

not “despite its lack of evidentiary support,” but because of the extensive evidentiary 
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support for this assertion. The record is replete with the medical benefits of using 

marijuana to treat debilitating conditions (See Depositions of Dr. Barry Gordon, 

Dept. App. 17-99; Deposition of Dr. Dustin Sulak, Redner App. 49-91; Sulak 

PowerPoint, Redner App. 247-271). Specifically, the deposition testimony of Dr. 

Gordon is as follows: 

“Q: And as far as Mr. Redner’s condition, did you, as his certified 
cannabis clinician come to any conclusions about what would be the 
optimal route of administration for medicinal cannabis for Mr. Redner: 

“A: Well, I think for someone as motivated as Mr. Redner, and surely 
as knowledgeable and as willing to undertake a juicing regimen, as Mr. 
Redner, the ability to juice what many feel, quite frankly, is a vegetable, 
cannabis sativa, would be a remarkable benefit to him to the extent of 
his ability to achieve the cannabinoid ratios and levels that he feels- as 
many physicians, as well, feel could best treat and continue to suppress 
cancer.”  See Dept. App. 43. 

Even more profound evidence is found in the Deposition of Dr. Sulak: 

“Q: Okay, as far as-a patient that had cancer, would you find there is 
any efficacy in preventing a relapse? 

“A: So there’s – there’s a scientific basis for preventing relapse using 
the raw cannabinoids. In particular, we know the most about THC-A. 
A recent article came out that proved THC-A stimulates not only- it 
stimulates a different receptor, not the cannabinoid receptors I 
mentioned earlier, but something called PPAR Gamma. And this is a 
nuclear receptor that controls transcription of certain genes and long 
before we know that THC-A stimulated this receptor, there’s a whole 
body of scientific evidence that this receptor controls the cell cycle and 
can have anti-cancer effects and cancer preventative effects.” Redner 
App. 71-72. 
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Finally, in utilizing the certification process provide by the Department to 

facilitate how a physician would register what his recommendation was to a 

qualifying patient, Dr. Gordon, on February 9, 2018, Dr. Gordon’s recommendation 

states: “Juicing raw cannabis has been found to be an optimal route of administration 

in the effort to prevent cancer” Exhibit1, Gordon Depo, Dept. App. 106-140. 

For the Department to argue “…his witnesses simply testified that juiced 

marijuana may have positive health benefits, not that it alone would prevent the 

recurrence of lung cancer,” and criticizing Dr. Gordon by stating “Mr. Redner’s own 

personal physician, testified in his deposition that more research needs to be done 

regarding the juicing of marijuana to determine its effects on a patient in remission 

from cancer” (citing App. at 55; see also App. at 35-36, 44-45, 47, 57-58, 71-72) is 

completely improper, since the “argument of counsel” is no substitute for evidence 

and testimony. Other than the “FAQ” from United for Care, the Department put 

forth zero evidence and not one witness to discuss the medical issues in this action. 

Redner presented more than sufficient evidence of “compelling circumstances” as 

discussed Dep’t of Envtl. Prot. v. Pringle, 707 So. 2d 387, 390 (Fla. 1st DCA 1998). 

Cancer is one thing, fishing nets another. 
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Even viewing the Department’s arguments in the most beneficial light 

possible, there is simply no way that any of their assertions even remotely show that 

the trial court abused its discretion in finding that the deprivation of recommended 

medication to prevent a recurrence of Stage-IV lung cancer is irreparable harm per 

se.  

C. The Trial Court Did Not Abuse its Discretion in Finding that the Balancing 
Test Overwhelmingly Favored Redner’s Medically Established Need to Vacate 

the Automatic Stay 
 

The Department’s unsupported statements about the extent to which Mr. 

Redner is being irreparably harmed notwithstanding, it asserts that the balance of 

equities favor reinstating the automatic stay because the lifting of the stay “would 

not prevent the harm he claims he will suffer if it is left in place.” (Motion, p. 10). 

They cite “existing provisions of the law” (Motion, p. 11) for the proposition that 

only MMTC’s are permitted to sell, distribute and dispense medical marijuana, and 

claims that “MMTCs in Florida are currently not permitted to sell marijuana seeds 

or plants to qualifying patients.” (Motion, p. 11) This argument is both disingenuous 

and circuitous. 

It is disingenuous to claim that only MMTC’s are permitted to sell, distribute 

and dispense because Mr. Redner is not an MMTC, he is a qualifying patient. 
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Nowhere in the record has Mr. Redner made any attempt to assert a right to sell, 

produce or distribute marijuana. Whether or not any entity is legally authorized to 

sell marijuana is of no consequence to Mr. Redner or his legal rights. He asserts a 

right to possess a growing plant based on the plain language of the Amendment. The 

Amendment does not limit the marijuana for which he is immune to purchase from 

an MMTC. Nowhere in the Amendment, and most notably nowhere in the 

“LIMITATIONS” contained in the Amendment, is there any language limiting the 

source of the marijuana.4 

The argument is circuitous because Mr. Redner desires to purchase seeds and 

growing plants from licensed MMTCs, and the licensed MMTCs desire to sell them 

to him. Appellee has asked this Court to take judicial notice of a Petition to Intervene 

addressed to the Department of Health, Office of Medical Marijuana Use on behalf 

of Alpha Foliage Inc. and Surterra Florida, LLC (Suterra). This administrative 

motion is evidence of MMTC Surterra’s request to sell whole plants. Incorporated 

                                                           
4 Notably, the same can be said for the marijuana possessed by the MMTC. It could 
be fairly asserted that Mr. Redner could obtain his seeds and cuttings from the same 
place that the MMTCs do. 



41 
 
 

 

 

by reference into that Motion to Intervene is MMTC Trulieve’s request to 

specifically sell seeds and clones5 to Mr. Redner: 

Trulieve requests approval to amend its processing application to add 
the ability to sell products within the definition of Marijuana as defined 
to mean “all parts of any plant of the genus Cannabis, whether growing 
or not; the seeds thereof; the resin extracted from any part of the plant; 
and every compound, manufacture, salt, derivative, mixture, or 
preparation of the plant or its seeds or resin, including low-THC 
cannabis” and specifically seeks approval from the Department to sell 
live flowering plants and live mature plants per the attached order in 
the registry. In addition, the patient per the attached email, has 
requested the ability to purchase seeds and clones to meet the attached 
order.  

In the event the sale of seeds and/or clones is the only product 
approved for juicing Trulieve will notify the recommending physician 
and patient of the approved products available to meet the 
recommendation as placed. Trulieve seeks approval to sell these 
products to registered patients who have a physician recommendation 
in the registry and are authorized in any judicial order to be dispensed 
the authorized product.  

These products will be sold as individual plants and/or seeds in 
designated Trulieve dispensaries and will not be available for delivery. 
These products will be labeled with the specific strain and genotype 
information. These products will be dispensed in accordance with the 
registry and those procedures as outlined in Trulieve’s application.” 

                                                           
5 A clone is a cutting of a plant that has been rooted. They are used for propagating 
new plants in lieu of seeds. 
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 In point of fact, the only reason that “MMTCs in Florida are currently not 

permitted to sell marijuana seeds or plants to qualifying patients,” (Motion, p. 11) is 

that the Department has not yet permitted them to, in contravention of the plain 

language of Amendment 2. The Department has applied the same obstructionist 

regulatory tactics to the MMTCs as it has to Mr. Redner in contravening his right to 

possess a growing plant. The Circuit Court recognized this in its Order Vacating the 

Automatic Stay: 

“There is no evidence the Department will suffer any harm from the 
vacating of the automatic stay of the judgement at issue here. The only 
“harm” the Department will suffer is that it will not get to keep 
blocking the plaintiff’s access to medical treatment deemed by the 
plaintiff’s physician Dr. Gordon and expert Dr. Sulak as being the 
optimum method for Mr. Redner to keep his former stage 4 lung cancer 
in remission.” (Dep. App., p. 183) 
 

 No evidence has been presented whatsoever to demonstrate any disruption to 

the currently operating medical marijuana program that will occur in the absence of 

a stay. Quite to the contrary, the record shows that Dr. Gordon submitted a physician 

certification for growing plants through the Department’s Compassionate Use 

Registry (the Registry), as all recommendations are submitted. The record shows that 

this certification became active on the Registry, upon which MMTCs rely to sell and 

distribute marijuana. At the time of the March 21st trial in this case, that certification 
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was still active and it remains so today. Trulieve and Surterra submitted their requests 

to sell seeds and growing plants in accordance with Department regulations, and in 

the same manner that all other such requests have been made. Appellee has 

endeavored, throughout this brief and for the entirety of this proceeding, to illustrate 

how the right to possess a growing plant works in complete harmony with the system 

as it stands, the Department’s blatant obstructionism notwithstanding. 

 Finally, Appellant asserts a purported harm in the thinly disguised threat that 

the Circuit Court’s ruling “opens the door for [Redner] and other qualifying patients 

to grow marijuana unchecked from any existing state regulation.” (Motion, 11) 

Presumably, this is a “public safety” argument, though no attempt has been made on 

the record to provide any evidence to support that conclusion or any other perceived 

harm that could come from “the proliferation of unregulated home grown 

marijuana.” (Motion, 12).   

Here, again, the Department’s obstructionism is the only reason that any home 

grow would be “unregulated,” because it is the Department that has neglected its 

constitutional mandate and apparently decided not to regulate it. As has been stated 

several times in this brief, the Department has the undisputed authority to establish 

“a regulation that defines the amount of marijuana that could reasonably be assumed 
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to be an adequate supply for qualifying patients’ medical use, based on the best 

available evidence.” (Florida Constitution, Article X, Section 29(d)(1)(d) The 

Amendment further mandate that this regulation, “shall be promulgated no later than 

six (6) months after the effective date of this section,” which is stipulated to be 

January 3rd, 2017. 

The Circuit Court recognized this failure, along with the Department’s 

obstructionism approving MMTC product requests, in its Final Judgement in this 

matter: 

“Contrary to the Constitutional language the Department has not 
defined the amount of marijuana reasonably presumed to be an 
adequate supply, despite the mandatory nature of its constitutional 
duty to do so pursuant to Section 29(d)(1)d. It has, without the 
authority to do so, attempted to limit access of qualifying patients to 
various methods of administration by not approving MMTCs’ 
registration requests.”  (Def. App., p. 155) 

This amount limit is the Amendment’s key regulating mechanism for the 

Department to ensure “safe use” and, therefore, public safety.  Contrary to their 

assertions that home grows would be “unregulated,” that regulating mechanism is 

available to the Department for this and all other forms of marijuana, and yet the 

record clearly shows that no amount has been established by the Department, and no 

deadline has set for any such amount.  There is no risk to public safety specifically 
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endemic to home grows, and certainly no evidence has been put forth in that regard. 

Whether Mr. Redner possesses marijuana oil or a growing plant, the level of risk is 

exactly the same. But common sense tells us that there are certainly risks to any 

qualified patient possessing an unchecked quantity of marijuana, regardless of the 

form. 

For the 18 months the Amendment has been in effect, the Department has 

utterly ignored their duty to set an amount. As the trial court opined in its final 

judgement: 

“Office of Medical Marijuana Use (OMMU) Deputy Director 
Coppola gave no explanation for the Department’s non-compliance 
with its constitutional duties, nor did the Department adduce any 
evidence as to why it has chosen to ignore its Constitutional duties to 
define the presumptive adequate supply, why it seemed to be acting 
inconsistently with the Constitution, and why it had not acted with the 
expected alacrity to ‘ensure the availability and safe use of medical 
marijuana.’” (Dep. App., p. 156) 

Appellee struggles, as did the trial court, to find any conceivable reason why 

the Department would fight so persistently to limit the forms of marijuana available 

to patients, and would worry the courts about the threats of “thousands of 

qualifying patients”(Motion, p. 11) exercising their constitutional rights in harmony 

with the current medical marijuana system, but would shirk their unambiguous duty 



46 
 
 

 

 

to limit the amount. The 71% who voted for this Amendment did not approve 

medical patients to possess an unlimited supply of marijuana. The department’s 

inaction has made this the status quo. 

As the trial court found, there is simply no harm that would befall this 

justifiably castigated state agency if Mr. Redner is allowed to consume medication 

deemed by his Doctor to be critically necessary.  Under the scenario where the stay 

would be reinstated, there will be even more of a delay, for a totally unknown period 

of time, in Redner having access to a medical necessity, the deprivation of which 

cannot be corrected or “made up for,” under any theory. The importance of Mr. 

Redner’s medical and health interests cannot be overstated.   The harm caused by 

the deprivation of one’s medicine, for a condition as serious as cancer, is both certain 

and terrifying. 

Leaving aside the amorphous, speculative, and arguably non-existent nature 

of any harm to the Department, it is respectfully submitted that in applying the 

balancing tests mentioned in Mitchell, the trial court did not abuse its discretion in 

vacating the automatic stay. As stressed to the trial court, no other reported case even 

comes close to the urgent need to vacate the automatic stay as that established in the 

instant action. In St. Lucie County v. North Palm Development Corp., 444 So.2d 



47 
 
 

 

 

1133; Gervais v. City of Melbourne, 890 So.2d 412 (Fla. 5th DCA 2004), likewise is 

unhelpful. As the Gervais court observed, if the city lost the appeal, Florida's 

forfeiture law would require it to pay Gervais for the lost value of her property and 

the lost income she suffered as a result of being deprived of her property during the 

appeal. Id. at 414. In the instant case, the harm to Redner’s interests is incapable of 

being remedied after the fact. 

As argued to the trial court, in this case the balance of equities is, to use the 

Fourth District's phrase, “overwhelmingly tilted.” If the stay were to be reinstated  

and remain in force during this appeal, Redner will suffer definite, irreparable, and 

irremediable harm, both to his health interests, but also to the important 

Constitutional interests already recognized by the trial court. There is simply no harm 

that would befall the Department if the automatic stay remains vacated that would 

even remotely compare the harm suffered by Mr. Redner if the stay does not remain 

vacated. In this action, the trial court has observed that Redner is suffering irreparable 

harm by not having access to the route of administration for the medical use of 

marijuana recommended by his Doctor, and what could be more of a compelling 

reason than a medical need coupled with a Constitutional right. The trial court made 

the correct decision, and this Court must affirm that decision. 
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VI. CONCLUSION 
 

Based on the foregoing, the trial court did not abuse its discretion in finding 

that Redner has clearly established that, based on the clear and unambiguous 

language of Amendment 2, he has a substantial likelihood of success in the 

administration of this action. The potential harm that would be done to Redner’s 

health interests if the permanent injunction is eventually upheld but has not been 

enforced during the time for an appeal is per se irreparable harm, and, this harm 

vastly outweighs any purported harm that would befall the Department’s interests if 

the automatic stay does not remain vacated. Based on the foregoing, this Court should 

affirm the trial court’s order to vacate the automatic stay and allow Redner access to 

medication overwhelmingly found by the voters of Florida to be appropriate. 

WHEREFORE, JOSEPH REDNER respectfully requests this Court to affirm 

the trial court’s order of April 11, 2018.  

      Respectfully Submitted, 

 
/s/Luke Lirot     /s/ Amanda L. Derby-Carter   
Luke Lirot, Esq.     Amanda L. Derby-Carter, Esq. 
Florida Bar Number 714836   Florida Bar Number 114210 
LUKE CHARLES LIROT, P.A.  1055 W. 81st Place 
2240 Belleair Road, Suite 190   Los Angeles, California 90044 
Clearwater, Florida 33764   Telephone: (813) 990-7211 
Telephone: (727) 536-2100   Amanda.l.derby@gmail.com 
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