
 

 

IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT OF FLORIDA 

 
THE SCHOOL BOARD OF 
ALACHUA COUNTY, FLORIDA, et al., 
 Appellants,      Case No. 1D18-2072 
v.        L.T. Case No. 2017-CA-2158 
      
FLORIDA DEPARTMENT OF 
EDUCATION, et al., 
 Appellees. 
      / 

 
SUGGESTION THAT THE JUDGMENT BE CERTIFIED AS REQUIRING  

IMMEDIATE RESOLUTION BY THE FLORIDA SUPREME COURT 
 

 Appellants, ten local Florida School Boards representing millions of Florida 

schoolchildren, move to certify the judgment below as requiring immediate 

resolution by the Florida Supreme Court. See Fla. R. App. P. 9.125. The important 

issue presented is whether recently enacted legislation, HB 7069, usurps the 

constitutionally delegated authority of elected local school boards to “operate, 

control and supervise all free public schools within the school district” by 

transferring significant control over local education to unelected political appointees 

of the Department of Education. See Art. IX, § 4, Fla. Const. The final resolution of 

this constitutional question will almost certainly come from the Florida Supreme 

Court, and the irreparable injuries caused by the legislation will dramatically 

increase if that resolution must await two rounds of judicial review.  

At issue are six provisions of HB 7069 that pierce the heart of Floridians’ local 
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control over their public schools. The six challenged provisions sharply limit the 

discretion of local officials to decide how local tax and other revenues are spent, take 

some of those revenues away entirely, and limit the right of local school boards to 

manage all the schools under their jurisdiction.1 Thus, the ten local School Boards 

here contend that these provisions violate the Florida Constitution’s requirement that 

important operational decisions affecting the state’s schools must be made by elected 

representatives in, say, Bay, St. Lucie, or Broward County, rather than by state 

political appointees in Tallahassee.  

The issue is an important one. The constitutional question presented arises in 

the context of the vigorous and high-profile policy debate over taking control of 

charter schools away from locally elected school boards. See Bush v. Holmes, 919 

So. 2d 392, 398 (Fla. 2006). But, as the Florida Supreme Court ruled in Holmes, 

Floridians have already settled much of that debate by reserving the power to 

operate, control, and supervise local schools to local elected officials. Id. Thus, the 

Court struck down a statute that transferred too much control away from local school 

boards in violation of the plain language of the Constitution. Id. at 412-13.              

Since Holmes, Florida courts have agreed that control of schools must remain 

in the hands of local elected officials. But they have disagreed on exactly how the 

                                                       
1 A detailed discussion of the six challenged provisions is beyond the scope of this 
page-limited motion. For a broad overview, see the trial court’s order on summary 
judgment and the parties’ cross-motions filed below.  
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line should be drawn between the State’s obligation to provide for a public education 

system and a school board’s power to operate, control, and supervise that system.2 

This case presents a perfect vehicle to resolve that question.  

There can be no doubt that this constitutional debate between state and local 

control over education is a question of great public importance that should be, and 

likely will be, decided by the Florida Supreme Court. See ACLU v. Hood, 881 So. 

2d 664, 666 (Fla. 1st DCA 2004) (certification required “[i]n light of the long and 

hotly contested nature of the issue, and [its] widespread social impact”).3 Thus, the 

question of whether early certification to the Florida Supreme Court is required rests 

on immediacy; that is, how important is it for the case to be resolved without waiting 

for two levels of appellate scrutiny to unfold? See State v. Adkins, 71 So. 3d 184, 

186 (Fla. 2d DCA 2011). 

Here, an early final decision is critically important. Specific deadlines loom. 

For example, Hamilton, Bay, and Alachua Counties must make decisions later this 

summer and fall on school closures or takeovers required by HB 7069 for the 2018-

                                                       
2 Compare Duval Cty. Sch. Bd. v. State Bd. of Educ., 998 So. 2d 641, 644 (Fla. 1st 
DCA 2008), and Jones v. Braxton, 379 So. 2d 155, 118 (Fla. 1st DCA 1979) (striking 
statutes that interfered with local control), with School Bd. of Palm Beach Cty v. Fla. 
Charter Educ. Found., Inc., 213 So. 3d 356, 360 (Fla. 4th DCA 2017), and Volusia 
v. Acads. of Excellence, Inc., 974 So. 2d 1186, 1191 (Fla. 5th DCA 2008) (deciding 
that principles of local control had not been violated).  
3 Indeed, if HB 7069 is unconstitutional, as the School Boards allege, the Florida 
Supreme Court would have mandatory jurisdiction. See Art. V, § 3(b)(1), Fla. Const. 
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19 school year. Charter schools that wish to take advantage of HB 7069 to bypass 

the local approval process are expected to begin filing their notices this fall, for the 

2019-20 school year. School boards need to make budgeting decisions this summer 

and fall for 2019-20 and beyond, yet they must do so without knowing whether they 

will be sending a large portion of their capital funding to charter schools, regardless 

of the capital needs of those schools, as required by HB 7069.  

All these decisions have immediate and significant practical consequences. 

Every school closure means disruption to the lives of students and their families.4 

Schools cannot be budgeted to be built because of the looming diversion of capital 

funding, which means years of construction delays. Most significantly, this 

uncertainty is repeated and exacerbated each year it takes the case to reach a final 

resolution. In short, the standard appellate path will likely cause this uncertainty to 

impact school years through at least 2022. Certification resulting in a final decision 

in 2019 may limit that impact to the 2018-19 school year.   

These impacts are precisely what this and other courts have long considered 

sufficient to support pass-through jurisdiction. Like the many election cases that 

have been certified,5 practical deadlines will pass if this case takes the normal path, 

                                                       
4 See, e.g., Eryn Dion, “Analysis of Patterson’s Past and Future,” Panama City News 
Herald, May 20, 2018 (analyzing the practical impact of school closures required by 
the “turnaround” provisions of HB 7069).  
5 See the cases collected in Judge Makar’s dissent in League of Women Voters of 
Florida v. Detzner, 178 So. 3d 6, 9-11 (Fla. 1st DCA 2014).  
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which could involve up to three school year cycles, each of which will be filled with 

budgetary uncertainty and the prospect of school closures.  

Likewise, this case is identical to the many cases endorsing immediate 

Supreme Court review when the uncertainty created by important constitutional 

disputes causes ongoing injury. Even without a specific calendar deadline, the desire 

to limit injury trumps the benefits of two levels of appellate scrutiny.6 Simply put, 

important disputes causing significant injury that increases over time should be 

finally resolved by the Florida Supreme Court sooner, rather than later. 

This principle fits this case like a glove. The normal appellate course will 

require several school-year cycles, by which time more schools will have closed, 

more students will have been unnecessarily relocated, fewer schools will be built, 

and more schools will be operating outside the control of local elected officials. 

While it is impossible to eliminate the uncertainty and confusion created by HB 

7069, certification and an early final decision will substantially lessen and perhaps 

confine those adverse impacts to just one more school year.   

In sum, this case should be certified to the Florida Supreme Court.  

                                                       
6 See, e.g., Scott v. Williams, 107 So. 3d 379 (Fla. 2013) (statute changing the state’s 
pensions system impacting every state employee); Flagg v. State, 74 So. 3d 138 (Fla. 
1st DCA 2011) (constitutionality of Florida’s drug laws); Crist v. Fla. Ass’n of Crim. 
Def. Lawyers, 978 So. 2d 134 (Fla. 2008) (significant changes to system of public 
defenders); Heggs v. State, 718 So. 2d 263 (Fla. 2d DCA 1998) (substantial changes 
to state sentencing guidelines). 
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CERTIFICATION 

I express a belief, based on a reasoned and studied professional judgment, that 
this appeal requires immediate resolution by the Supreme Court and is of great 
public importance.   

/s/Steven L. Brannock 
Attorney for the Appellant School Boards 
Florida Bar No. 319651 
sbrannock@bhappeals.com 
BRANNOCK & HUMPHRIES 
1111 W. Cass Street, Suite 200 
Tampa, Florida 33606 
Tel: (813) 223-4300 
Fax: (813) 262-0604 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was sent 

by email to Matthew H. Mears (matthew.mears@fldoe.org), Jamie M. Braun 

(jamie.braun@fldoe.org), and Jason D. Borntreger (jason.borntreger@fldoe.org), 

Department of Education, 325 West Gaines Street, Suite 1244, Tallahassee, Florida 

32399; Amit Agarwal (amit.agarwal@myfloridalegal.com) and Rachel Nordby 

(rachel.nordby@myfloridalegal.com), Office of the Attorney General, The Capitol, 

PL-01, Tallahassee, Florida 32399; Rocco E. Testani (roccotestani@eversheds-

sutherland.com), Stacey M. Mohr (staceymohr@eversheds-sutherland.com), Lee A. 

Peifer (leepeifer@eversheds-sutherland.com), and Nicholas R. Boyd 

(nickboyd@eversheds-sutherland.com), Eversheds Sutherland LLP, 999 Peachtree 

Street, N.E., Suite 2300, Atlanta, Georgia 30309; Christopher D. Donovan 

(cdonovan@ralaw.com; serve.cdonovan@ralaw.com) and James D. Fox 

(jfox@ralaw.com; serve.jfox@ralaw.com), Roetzel & Andress, LPA, 850 Park 

Shore Drive, Trianon Centre – Third Floor, Naples, Florida 34103; Shawn A. Arnold 

(sarnold@arnoldlawfirmllc.com) and Melissa Gross-Arnold 

(melissa@arnoldlawfirmllc.com; braxton@arnoldlawfirmllc.com), The Arnold Law 

Firm, 6279 Dupont Station Ct., Jacksonville, Florida 32217; and John W. Borkowski 

(john.borkowski@huschblackwell.com), Michael T. Raupp 

(michael.raupp@huschblackwell.com), and Aleksandra Ostojic Rushing 
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(aleks.rushing@huschblackwell.com), Husch Blackwell LLP, 120 South Riverside 

Plaza, Suite 2200, Chicago, Illinois 60606, on this 25th day of May 2018. 

 
FRANKLIN R. HARRISON 
Florida Bar No. 142350 
fharrison@hsmclaw.com  
HEATHER K. HUDSON 
Florida Bar No. 91178 
hhudson@hsmclaw.com  
HAND ARENDALL HARRISON 
SALE, LLC 
304 Magnolia Avenue 
Panama City, Florida 32401 
Tel: (850) 769-3434 
Fax: (850) 769-6121 
 

/s/Steven L. Brannock 
STEVEN L. BRANNOCK 
Florida Bar No. 319651 
sbrannock@bhappeals.com 
CECI C. BERMAN 
Florida Bar No. 329060 
cberman@bhappeals.com  
PHILIP J. PADOVANO 
Florida Bar No. 157473 
ppadovano@bhappeals.com 
JOSEPH T. EAGLETON 
Florida Bar No. 98492 
jeagleton@bhappeals.com  
BRANNOCK & HUMPHRIES 
1111 W. Cass Street, Suite 200 
Tampa, Florida 33606 
Tel: (813) 223-4300 
Fax: (813) 262-0604 
Secondary Email: 
eservice@bhappeals.com 
 
Attorneys for Appellants 

 


