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Appellees People United for Medical Marijuana, Florida for Care, Inc., Diana 

Dodson, and Catherine Jordan on behalf of all Floridians suffering from debilitating 

medical conditions, respectfully suggest the judgment below be certified for 

resolution by the Florida Supreme Court pursuant to Fla. R. App. 9.125.  

The important issue decided by the trial court below that requires immediate 

resolution is that Section 381.986, Fla. Stat. (2017) unconstitutionally criminalizes 

the use of smokable medical marijuana by qualifying patients that is permitted by 

Article X, § 29 of the Florida Constitution. This unconstitutional restriction on one 

option available to treat debilitating medical conditions presents an immediate threat 

of irreparable injuries to those patients for whom this medical treatment is currently 

prohibited. Supreme Court review is highly probable because the issue inevitably 

involves the interpretation of a new section of the Constitution and the 

unconstitutionality of a statute.  Delay from two rounds of review only increases the 

injury for those who must wait to access a constitutionally protected medical 

treatment and postpones final determination by the Court.   

This case involves a statutory provision conflicting with Article X, § 29. The 

Amendment was passed in 2016 by 71% of the voters, and authorizes individuals 

with certain medical conditions to seek treatment with medical marijuana. The 

Amendment specifically provides that as a matter of public policy, “The medical use 

of marijuana by a qualifying patient or caregiver in compliance with this section is 
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not subject to criminal or civil liability or sanctions under Florida law.” Art. X, 

§29(a)(1). In 2017, the Florida Legislature adopted Fla. Stat. §381.986 to implement 

portions of Art. X, §29. In that statute, the Florida Legislature specifically prohibited 

medical use of smokable medical marijuana. The constitution defines medical 

marijuana to include all parts of the cannabis plant, including smokeable marijuana. 

By making smokable medical marijuana illegal under Florida law, the Legislature 

contradicted the plain language of the constitutional amendment and violated the 

Appellees’ constitutional rights to use medical marijuana, as authorized by a 

physician, to treat their debilitating medical conditions.   

After trial, the Circuit Court below issued its Order and Final Judgment on 

May 25, 2018 holding, inter alia, that Fla. Stat. §381.986 “unconstitutionally 

restricts rights that are protected in the Constitution, and so that statutory prohibition 

against the use of smokable marijuana permitted by Section 29 qualifying patient is 

declared invalid and unenforceable.” See Appendix, Order and Final Judgment at 

pp. 20-21. The trial court further held that “Qualifying patients have the right to use 

the form of medical marijuana for treatment of their debilitating medical conditions 

as recommended by their certified physicians, including the use of smokable 

marijuana in private places.” Id. at p. 21.  

The appellate rules permit this Court to certify trial court orders as requiring 

immediate resolution by the Supreme Court because the issues “are of great public 
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importance or have a great effect on the proper administration of justice throughout 

the state.” Fla. R. App. P. 9.125(a). In making such a decision, this Court has limited 

its determination to whether (1) the order is appealable; (2) the issue is of great public 

importance or is likely to have great effect on the proper administration of justice; 

and (3) circumstances exist which require an immediate resolution by the Florida 

Supreme Court. Harris v. Coalition to Reduce Class Size, 824 So. 2d 245, 248 (Fla. 

1st DCA 2002). Even where the opposition argues against the need for immediate 

review, doubts should be resolved in favor of certification. League of Women Voters 

of Fla. v. Detzner, 178 So. 3d 6, 8 (Fla. 1st DCA 2014).    

The District Courts of Appeal have certified appeals involving the 

constitutionality of Florida Statutes. 1  In this case, because the Florida statute 

criminalizes a constitutional right to obtain a medical treatment, the appeal meets 

both prongs of Fla. R. App. P. 9.125 as an issue of great importance that also has a 

great effect on the proper administration of justice. The question at issue compels 

thousands of Floridians to make an untenable choice between violating the law or 

using a medicine that may be life sustaining or provide relief for a debilitating 

conditions. The issue of this choice presents a matter of great importance to the 

                                                            
1 E.g., Scott v. Williams, 107 So. 3d 379 (Fla. 2013); Volusia County v. Aberdeen at 
Ormond Beach, L.P., 760 So. 2d 126 (Fla. 2000); Florida v. Florida Police 
Benevolent Assoc., 688 So. 2d 326 (Fla. 1997); United States Fidelity and 
Guaranty Co. v. Department of Insurance, 453 So. 2d 1355 (Fla. 1984); and 
Department of Insurance v. Teachers Ins. Co., 404 So. 2d 735, (Fla. 1981). 
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public and the justice system. Order on Motion to Vacate, App. at p. 2.   

There is also a need for an immediate resolution of this dispute. The patients 

who qualify for medical marijuana pursuant to Art. X, § 29 are those with 

“debilitating medical conditions,” including cancer, HIV, ALS, Parkinson’s disease, 

and multiple sclerosis. Although the Florida voters adopted the amendment in 2016, 

the use of medical marijuana was subsequently limited by § 381.986. Individuals 

who are entitled to seek relief through smokable medical marijuana have not been 

able to access that treatment or palliative care. For many Floridians their health care 

issues are urgent and some are dependent on this medical option, including Appellee 

Cathy Jordan. The immediate health care needs of these Floridians meet the 

definition of “circumstances that require immediate resolution.” 2  While this case 

does not present a pending deadline as in election cases, this case presents an 

immediate quality of life issue for those with debilitating, and in many cases 

incurable or terminal illnesses.3  

The uncertainty caused by this question is its own ongoing injury. Limiting 

                                                            
2 The Appellants stated at the June 4, 2018 hearing on the Motion to Vacate the 
Automatic Stay that smokable medical marijuana would not be available for 
months or years after rulemaking providing for that form of marijuana. Appellees 
do not believe that implementation needs to be so delayed, however, this potential 
delay highlights the need for an early review. 
3 As the trial court held, the individual Appellees face the irreparable injuries of not 
being able to legally access their recommended treatment and the threat of criminal 
prosecution if they do use smokable medical marijuana. Order on Motion to Vacate 
Automatic Stay, Appendix at 2. 
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this ongoing injury trumps two levels of appellate review particularly when 

Supreme Court review is virtually certain.4 This conclusion is consistent with the 

principle that important disputes should be finally resolved by the Florida Supreme 

Court sooner, rather than later.  

 This principle is directly applicable here. Even expedited review could take 

more than a full year. During that time, Floridians with debilitating medical 

conditions will be denied any certainty regarding their ability to access one form of 

medical marijuana permitted by Art. X, § 29.5 Although the uncertainty regarding 

Section 381.986 will continue for at least some period, certification by this Court 

and an expedited decision will substantially lessen the length of that uncertainty.  

WHEREFORE, based on the foregoing, Appellees respectfully request that 

this Court certify the trial court’s decision pursuant to Fla. R. App. P. 9.125.     

CERTIFICATION 
 
I express a belief, based on a reasoned and studied professional judgment, 

that this appeal requires immediate resolution by the Supreme Court and (a) is of 

great public importance, or (b) will have a great effect on the administration of 

justice throughout the state. 

/s/ Jon L. Mills    

                                                            
4 See, e.g., Flagg v. State, 74 So. 3d 138, 141 (Fla. 1st DCA 2011); Heggs v. State, 
718 So. 2d 263, 264-65 (Fla. 2nd DCA 1998).  
5 Indeed, the trial court judge urged the parties to expedite appellate proceedings 
for this very reason.  Appellants’ App. to Motion for Review at 215.  
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Jon L. Mills, Esq.  
Florida Bar No. 148286 
BOIES SCHILLER FLEXNER LLP 
100 S.E. 2nd Street, Suite 2800 
Miami, Florida 33131-2144 
Telephone: (305) 539-8400 
Facsimile:  (305) 539-1307 
 
Attorney for Appellees, People United for 
Medical Marijuana, Florida for Care, Inc., 
Diana Dodson and Catherine Jordan  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy hereof has been furnished by electronic 

mail to all counsel listed below on this 8th day of June, 2018.   

Karen A. Brodeen, Esq. 
Senior Assistant Attorney General 
OFFICE OF THE ATTORNEY GENERAL 
The Capitol, PL-01 
Tallahassee, FL 32399-0400 
Telephone: (850) 414-3665 
karen.brodeen@myfloridalegal.com 
mary.lunt@myfloridalegal.com 
 
Rachel E. Nordby, Esq. 
Deputy Solicitor General 
OFFICE OF THE ATTORNEY GENERAL 
The Capitol, PL-01 
Tallahassee, FL 32399-0400 
Telephone: (850) 414-3300 
rachel.nordby@myfloridalegal.com 
jenna.hodges@myfloridalegal.com 
 
      /s/ Jon L. Mills    
      Attorney for Appellees  

Florida Bar No. 148286 
BOIES SCHILLER FLEXNER LLP 
100 S.E. 2nd Street, Suite 2800 
Miami, Florida 33131-2144 
Telephone: (305) 539-8400 

 
CERTIFICATE OF COMPLIANCE 

 
I HEREBY CERTIFY that this document was prepared in compliance with 

the requirements of Fla. R. App. P. 9.100(l). 

      /s/ Jon L. Mills    
      Jon L. Mills 


