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IN THE DISTRICT COURT OF APPEAL FOR THE  

FIRST DISTRICT, STATE OF FLORIDA 

 

FLORIDA DEPARTMENT OF  

HEALTH, et al., 

 

 Appellants, 

v. 

 

PEOPLE UNITED FOR MEDICAL  

MARIJUANA, et al., 

 

 Appellees. 

 

 

 

Case No. 1D18-2206 

L.T. Case No: 2017 CA 1394    

  

 

MOTION FOR REVIEW OF ORDER VACATING AUTOMATIC STAY 

AND REQUEST FOR EXPEDITED TREATMENT 

 

 Pursuant to Florida Rule of Appellate Procedure 9.310(f), Appellants, the 

Florida Department of Health, Celeste Philip, M.D., in her official capacity as 

Secretary of Health for the State of Florida; the Office of Compassionate Use; and 

Christian Bax, in his official capacity as Director of the Office of Compassionate 

Use, respectfully seek expedited review of the trial court’s June 5, 2018 Order 

vacating the automatic stay of the final order on appeal. App. 5–7. The order has 

an effective date of Monday, June 11, 2018. App. 6. 

In a departure from settled law requiring that an automatic stay prevail 

except under the most compelling circumstances, Judge Gievers vacated the 

automatic stay of the final order at issue in this appeal. This Court should quash 

that decision and reinstate the stay, thereby maintaining the status quo pending 
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appeal to avoid further disruption and uncertainty throughout the State in the 

enforcement of Florida’s Medical Marijuana Amendment. 

BACKGROUND AND COURSE OF PROCEEDINGS 

In 2016, Florida voters adopted Amendment 2, a ballot initiative creating a 

constitutional provision addressing the “Use of Marijuana for Debilitating Medical 

Conditions.” The text of the Amendment was clear about its purpose—authorizing 

medical use of marijuana for certain debilitating conditions—but also clear that the 

medical use would be subject to extensive regulation of patients, physicians, 

caregivers, dispensaries, and the marijuana itself, with a focus on health and safety. 

The Amendment explicitly authorized the Department of Health to “issue 

reasonable regulations” in order “to ensure the availability and safe use of medical 

marijuana by qualifying patients.” Art. X, § 29(d), Fla. Const. (emphasis added). 

Consistent with that express grant of regulatory authority, the Amendment clarified 

that “[n]othing in [the Amendment] shall limit the legislature from enacting laws 

consistent with this section.” Art. X, § 29(e), Fla. Const. In other words, the 

Amendment recognized the State’s broad authority to set parameters governing 

medical use of marijuana in Florida.  

During a special session culminating in the enactment of section 381.986, 

Florida Statutes (2017), the Legislature therefore implemented a statutory scheme 

delineating medical use of marijuana in accordance with the Amendment. At issue 
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here is the statutory definition of “medical use” which means “the acquisition, 

possession, use, delivery, transfer, or administration of marijuana authorized by a 

physician certification.” § 381.986(1)(j), Fla. Stat. Expressly excluded from the 

definition is the “[p]ossession, use, or administration of marijuana in a form for 

smoking.” Id. § 381.986(1)(j)2. 

Appellees brought suit challenging the constitutionality of the Legislature’s 

exclusion of marijuana “in a form for smoking” from the statutory definition of 

medical use.1  After a consolidated proceeding consisting of summary judgment 

arguments, followed immediately by a same-day bench trial, see App. 85–235, the 

trial court issued its Order and Final Judgment declaring invalid the Legislature’s 

prohibition on smoking medical marijuana because, in the trial judge’s view, “it 

conflicts with the Florida Constitution and prohibits a use of medical marijuana 

that is permitted by the amendment: smoking in private.” App. 11. Specifically, the 

judge understood the Amendment to implicitly create a “protected right” to smoke 

medical marijuana, App. 17, and concluded that this implicit right is “without 

restriction except that there is no right to smoke in public places,” App. 13. 

                                                 
1 Appellees include two individual plaintiffs—Catherine Jordan and Diana 

Dodson—and two organizational plaintiffs—People United for Medical Marijuana 

(an unincorporated entity) and Florida for Care, Inc. (a non-profit corporation). 

Below, Appellants challenged the standing of Ms. Dodson and both organizational 

plaintiffs. One of the issues on appeal will address the trial court’s erroneous 

conclusion that these three plaintiffs have standing.  
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Accordingly, the judge declared the statutory prohibition of smoking as an 

authorized form of medical use of marijuana “invalid and unenforceable.” App. 29.  

Appellants promptly filed a notice of appeal and invoked the automatic stay 

provided by Florida Rule of Appellate Procedure 9.310(b)(2). App. 32. Appellees 

responded with a motion to vacate the automatic stay, App. 59–65, which 

Appellants opposed, App. 67–76. After holding a case management conference to 

address the request,2 the trial court granted Appellees’ motion on June 5, 2018. The 

court explained that it was lifting the stay because, in its view, “there is no 

likelihood of success on the merits by the [Appellants]” and the individual 

Appellees “are exposed to irreparable harm [because] they cannot legally access 

the treatment recommended for them [and] they face potential criminal prosecution 

for possession and use of the medicinal substance.” App. 5. Additionally, the trial 

court reasoned that its decision to lift the stay “preserves the status quo by 

returning the law to its previous state as it existed following the 2016 adoption” of 

the Medical Marijuana Amendment to Florida’s Constitution. Id. The order 

provides that the lifting of the stay will become effective Monday, June 11, 2018. 

App. 6.  

                                                 
2 The transcript of the June 4, 2018 proceeding is currently being prepared on an 

expedited basis. Once it becomes available, Appellants will file a supplemental 

appendix that includes the transcript.  
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To avoid further disruption and uncertainty throughout the State in the 

enforcement of Florida’s Medical Marijuana Amendment, Appellants now seek 

expedited review and reversal of that order vacating the automatic stay. 

ARGUMENT 

It is well-settled that an automatic stay afforded to governmental entities and 

officials under Rule 9.310(b)(2) “should be vacated only under the most 

compelling circumstances.”  Dep’t of Envtl. Prot. v. Pringle, 707 So. 2d 387, 390 

(Fla. 1st DCA 1998), underlying injunction subsequently quashed, 743 So. 2d 1189 

(Fla. 1st DCA 1999) (quoting St. Lucie Cty. v. N. Palm Dev. Corp., 444 So. 2d 

1133, 1135 (Fla. 4th DCA 1984)). This is because “the automatic stay provision in 

rule 9.310(b)(2) was founded in judicial deference to governmental decisions.” 

Order Reinstating Automatic Stay, Fla. Fish & Wildlife Conservation Comm’n v. 

Daws, Case No. 1D16-4839 (Fla. 1st DCA Oct. 6, 2017). Such deference stems 

from “the fact that planning-level decisions are made in the public interest and 

should be accorded a commensurate degree of deference and that any adverse 

consequences realized from proceeding under an erroneous judgment harm the 

public generally.” St. Lucie, 444 So. 2d at 1135. Considering this policy rationale 

and built-in deference, an automatic stay will be vacated only when “the equities 

are overwhelmingly tilted against maintaining the stay.” Tampa Sports Auth. v. 

Johnston, 914 So. 2d 1076, 1084 (Fla. 2d DCA 2005). Under this rigorous 
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standard, any party seeking to vacate the automatic stay must demonstrate an 

evidentiary basis supporting such compelling circumstances. Pringle, 707 So. 2d at 

390; see also St. Lucie Cty., 444 So. 2d at 1135.  

Other factors considered when addressing a request to vacate an automatic 

stay are: (1) the government’s likelihood of success on appeal, and (2) the 

likelihood of irreparable harm. Tampa Sports Auth., 914 So. 2d at 1079 (citing 

Mitchell v. State, 911 So. 2d 1211, 1219 (Fla. 2005)).  

In this case, the balance of all relevant factors tilts strongly in favor of 

reinstating the stay. Recently, a similar request was made to lift the automatic stay 

in Redner v. Florida Department of Health, Case No. 2017 CA 2403 (Fla. 2d Cir. 

Ct.). In that proceeding, Mr. Redner argued that he had a “medically established 

need” to have the stay vacated. See Plaintiff’s Motion to Vacate Automatic Stay at 

10, Redner v. Fla. Dep’t of Health, Case No. 2017 CA 2403 (April 12, 2018). Even 

in the face of Mr. Redner’s claims, this Court reinstated the automatic stay because 

he had not “sufficiently demonstrated a likelihood of success on the merits as 

required to justify” the lifting of the Department’s automatic stay. App. 78 (Order 

Reinstating Automatic Stay, Fla. Dep’t of Health v. Redner, Case No. 1D18-1505 

(Fla. 1st DCA May 1, 2018)). And in denying Mr. Redner’s petition invoking its 

all writs jurisdiction to vacate the automatic stay, the Florida Supreme Court 

explained that his request “failed to demonstrate that all writs authority is 
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necessary . . .  to prevent irreparable harm.” App. 80 (Order, Redner v. Fla. Dep’t 

of Health, Case No. SC18-740 (Fla. May 25, 2018)). In light of these recent rulings 

rejecting a similar request in similar circumstances, Appellees here have similarly 

failed to establish that “the equities are overwhelmingly tilted” in favor of 

disrupting the status quo through a lifting of the automatic stay.  

I. UNDER THE PLAIN LANGUAGE OF FLORIDA’S MEDICAL MARIJUANA 

AMENDMENT, APPELLANTS ARE LIKELY TO SUCCEED ON APPEAL. 

Here, Appellants are likely to succeed on appeal because the trial court 

misconstrued the plain language of the Medical Marijuana Amendment, 

disregarded relevant expert testimony detailing the negative health effects of 

smoking marijuana, and misapplied other relevant legal principles regarding 

standing and constitutional interpretation.  

As detailed above, the automatic stay exists for a reason. Here, although the 

individual Appellees testified that they believe that the smoking form of medical 

marijuana best relieves adverse symptoms of their respective medical conditions, at 

issue in this case is whether the Legislature’s enactment of the smoking exclusion 

was facially unconstitutional, not whether that form of delivery is preferable for 

any particular Appellee. Accordingly, this case does not involve an as-applied 

challenge on behalf of any single, individual Appellee. In light of that, to 

successfully strike the law at issue here for being facially unconstitutional, the 

Appellees must show “that no set of circumstances exists under which the statute 
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would be valid.” Fla. Dep’t of Revenue v. City of Gainesville, 918 So. 2d 250, 256 

(Fla. 2005) (emphasis added).  Adding to Appellee’s heavy burden is the 

presumption of constitutionality.  See Jackson v. State, 191 So. 3d 423, 426 (Fla. 

2016) (“Statutes are presumed constitutional, and the challenging party has the 

burden to establish the statute’s invalidity beyond a reasonable doubt.”).  

In conjunction with the presumption of constitutionality and exacting facial-

challenge standard, the plain language of the Amendment further supports 

Appellants’ likelihood of prevailing on the merits on appeal. See, e.g., App. 78 

(Order Reinstating Automatic Stay, Fla. Dep’t of Health v. Redner, Case No. 

1D18-1505 (Fla. 1st DCA May 1, 2018)) (“After this panel’s preliminary review of 

the full wording of the constitutional amendment we determine that Appellee did 

not sufficiently demonstrate a likelihood of success on the merits as required to 

justify vacating the automatic governmental stay.”).  

Here, the trial court erred in finding that the language in Article X, section 

29 of Florida’s Constitution creates a “right” to use medical marijuana, and that 

this right “includ[es] the use of smokable marijuana in private places.” App. 29. 

The plain language of the constitutional provision, however, does not establish any 

“right” to use medical marijuana at all. Rather, by its plain terms, its legal effect is 

to provide an immunity from “criminal or civil liability or sanctions under Florida 

law,” for “qualifying patient[s] or caregivers,” for “medical use of marijuana” that 
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is “in compliance” with the Amendment, Art. X, § 29(a)(1), Fla. Const. 

Compliance with the Amendment includes compliance with all valid regulations 

and laws that are reasonably calculated to ensure the safe use of medical 

marijuana. See id. § 29(b)(6), (d), (e). In short, Florida voters did not enact an 

“anything goes” Amendment. 

Indeed, the Amendment itself expressly contemplates that the State can—

and must—regulate the use of medical marijuana based on health and safety 

concerns; the voters did not enact a purely “self-executing” constitutional 

provision. For example, the Department “shall issue reasonable regulations 

necessary for the implementation and enforcement of this section. The purpose of 

the regulations is to ensure the availability and safe use of medical marijuana by 

qualifying patients.” Art. X, § 29(d). Moreover, the Amendment states that the 

Legislature may, without limitation, “enact[] laws consistent with this section.” 

Art. X, § 29(e), Fla. Const. 

In the same way, “medical use” is defined broadly in the Amendment, 

allowing for legislative discretion. This forecloses Appellees’ claim that medical 

use of marijuana must include smoking; at no point does the Amendment mandate 

smoking marijuana as “medical use.” Rather, “medical use” is defined with no 

mention of smoking whatsoever: 
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“Medical use” means the acquisition, possession, use, delivery, 

transfer, or administration of an amount of marijuana not in conflict 

with Department rules, or of related supplies by a qualifying patient 

or caregiver for use by the caregiver’s designated qualifying patient 

for the treatment of a debilitating medical condition. 

Id. § 29(b)(6) (emphases added). 

  This definition expressly provides that the Department of Health will 

promulgate rules governing “medical use,” which inherently contemplates 

potential legislative action and direction. See also id. § 29(e) (“Nothing in [the 

Amendment] shall limit the legislature from enacting laws consistent with this 

section.”). The definition also states in plain terms that “medical use” is use that is 

“not in conflict with” the regulatory guidelines the State sets. Id. § 29(b)(6). And 

where the definition addresses “administration of an amount of marijuana,” as part 

of medical use, it does so without specifying—and certainly without mandating—

any particular method of administration. See id. Moreover, the purpose of the 

State’s role in implementing the Amendment through regulation “is to ensure the 

availability and safe use of medical marijuana by qualifying patients.” Id. § 29(d). 

Accordingly, the Legislature’s exclusion of marijuana in a form for smoking—

which was based on reasonable health and safety concerns—in no way conflicts 

with the Amendment.  

The trial court, however, determined in its Order and Final Judgment that the 

ability to smoke medical marijuana was implied in the Limitations section of 



  11  

Article X, section 29 of the Florida Constitution and the Legislature therefore was 

barred from enacting the smoking exclusion. See App. 16–17. Again, the Court’s 

conclusion is refuted by the plain text of the Amendment. Specifically, Subsection 

29(c)(6) provides in pertinent part: “Nothing in this section shall require any 

accommodation . . . of smoking in any public place.”  On its face, that provision 

only means that the Amendment does not require the accommodation (by anyone) 

of the smoking of medical marijuana in a public place. It does not follow that 

smoking must be allowed in private places. To illustrate, the same subsection 

provides that the Amendment shall not “require any accommodation of any on-site 

medical use of marijuana in any correctional institution or detention facility or 

place of education or employment.” Art. X, § 29(c)(6), Fla. Const. That provision 

clarifying that the Amendment does not require accommodation of on-site use in 

some settings does not mean that the Amendment does require accommodation of 

on-site use in all other facilities and settings.  Moreover, in another section of 

Article X, section 29, the authority of the Legislature to enact medical marijuana 

legislation is expressly recognized: “Nothing in this section shall limit the 

legislature from enacting laws consistent with this section.”  Id. § 29(e). When the 

Legislature enacted the smoking exclusion, it was acting under its longstanding 
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authority to protect public health, safety and welfare, and it did so in a manner that 

does not conflict with Florida’s Constitution.   

In considering these health-related factors, the Legislature reasonably 

determined that the harms caused by smoking—including harms to patients and 

those exposed to secondhand smoke—were ample reason to exclude smoking from 

the statutory definition of “medical use.” They therefore drew a reasonable line 

between the smoking of medical marijuana, and other delivery methods.3 

Moreover, the placement of that line is supported by scientific evidence, as 

detailed in the expert testimony of toxicologist Dr. Marilyn Huestis, which the trial 

court improperly disregarded as irrelevant. App. 23–24. That the Amendment 

expressly contemplates that any “medical use” of marijuana be “safe” points 

towards only one conclusion: the health concerns surrounding the smoking of 

marijuana are anything but “irrelevant.”  

For these reasons, the trial court erred as a matter of law in determining that 

Article X, Section 29 grants qualifying patients in Florida a right to smoke medical 

                                                 
3 For example, Florida allows the vaping or vaporization of marijuana flower 

as a medical use, so long as the flower is in a sealed, tamper-proof receptacle. See 

§ 381.986(1)(j)2., Fla. Stat. 
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marijuana. Thus, there is a likelihood Appellants will succeed on appeal and this 

Court will reverse the final judgment entered in favor of Appellees. 

II. APPELLEES FAILED TO ESTABLISH AN EVIDENTIARY BASIS TO SUPPORT 

LIFTING THE STAY. 

Appellees bore the burden to demonstrate an evidentiary basis supporting 

their claim of compelling circumstances that warrant the lifting of the stay. 

Pringle, 707 So. 2d at 390. Although Appellees argued below that the automatic 

stay “denies them access to a constitutionally permitted medical treatment,” App. 

61, the evidence presented did not support vacating the automatic stay. 

Additionally, although the trial court reasoned that the individual Appellees “are 

exposed to irreparable harm on two fronts,” App. 5, the evidence presented does 

not support that conclusion. 

Specifically, the trial court concluded that the individual Appellees would be 

“exposed to irreparable harm” if the automatic stay is not vacated because they 

“cannot legally access the treatment recommended for them” and “face potential 

criminal prosecution” if the stay remains in effect. Id. That consideration does not 

support the trial court’s decision to vacate the automatic stay.  

Notably, an individual must obtain a physician certification and valid 

qualifying patient identification card as a prerequisite for medical use of marijuana 

in Florida for purposes of the Amendment. See Art. X, § 29(b)(3), (6), (10), Fla. 

Const. Nevertheless, one of the two individual Appellees testified at trial that, if 
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the smokable form were permitted under Florida law, she did not intend to seek 

smokable marijuana from her doctor because she currently grows her own in her 

yard. App. 192. And the other individual Appellee testified that she had not applied 

to obtain a medical marijuana card in Florida, and she did not know with any 

certainty when she might seek to become a qualifying patient. App. 140–41.  

Further, although Appellees introduced various exhibits to establish the 

statistical number of individuals in Florida who suffer from debilitating medical 

conditions, those documents fail to establish what portion of those individuals 

would choose to seek medical use of marijuana under the Amendment. Nor does it 

do anything to establish whether their individual physicians would, after weighing 

the risks and benefits of marijuana use, recommend smokable medical marijuana. 

Additionally, only medical marijuana treatment centers (MMTCs) are 

permitted to “sell[], distribute[], [and] dispense[]” medical marijuana. Art. X, 

§ 29(b)(5), Fla. Const. Even if the stay were to remain lifted, under the 

Amendment itself, there are no legal means for Appellees (or anyone else) to 

obtain smokable medical marijuana other than by purchasing it from an MMTC. 

And MMTCs in Florida are currently not approved to sell marijuana in a form for 

smoking to qualifying patients. To begin offering a new medical marijuana 

product, an MMTC must apply for a statutory variance to its initial application 

(which would have detailed the initial products and forms of medical marijuana it 



  15  

planned to offer). See § 381.986(8)(a) & (e), Fla. Stat.  And of course, federal law 

independently prohibits Appellees from manufacturing, distributing, or possessing 

marijuana. See Art. X, § 29(c)(5), Fla. Const. (“Nothing in this section requires the 

violation of federal law or purports to give immunity under federal law.”); see also 

21 U.S.C. §§ 812(c)(10), 841(a)(1), 844(a). 

In light of this, Appellees failed to establish an evidentiary basis to support 

lifting the stay, and the trial court’s finding of irreparable harm is not supported by 

the evidence presented. 

III. THE BALANCE OF ALL RELEVANT FACTORS WEIGHS IN FAVOR OF 

REINSTATING THE STAY TO MAINTAIN THE STATUS QUO PENDING THE 

APPELLATE PROCESS. 

As detailed above, Appellants have a strong likelihood of success on appeal, 

and Appellees failed to establish a sufficient evidentiary basis to support lifting the 

stay. But beyond this, maintenance of the status quo weighs heavily in favor of 

reinstating the automatic stay. Despite the trial court’s assertion that “[l]ifting the 

stay preserves the status quo by returning the law to its previous state,” App. 5, the 

trial court’s vacating of the stay cannot be characterized as anything but a 

disruption of the status quo.  

As noted above, supra at 5, the automatic stay is grounded in deference and 

presumes the validity of governmental conduct, including the validity of duly-

enacted statutes. Here, Appellees’ attempt to lift the stay is contrary to that 
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purpose, as the automatic stay has the purpose and effect of preserving the current 

state of the law by allowing continued enforcement of an already-enacted and 

presumptively valid state statute during the pendency of this appeal. It is no answer 

to say that “[l]ifting the stay preserves the status quo by returning the law to its 

previous state as it existed following the 2016 adoption of the Constitutional 

Medical Marijuana Rights, before enactment of the [allegedly] inconsistent section 

381.986(1)(j).” App. 5 (emphases added). The purpose of the automatic stay is to 

preserve the legal status quo as it exists now, not the “status quo” that 

“previous[ly]” existed “before” the enactment of the presumptively valid state 

statute Appellees challenge.   

In addition, the trial court’s decision injects confusion and uncertainty, not 

only into the enforcement of Florida’s Medical Marijuana Amendment throughout 

Florida, but also into the enforcement of Florida’s criminal laws. Notably, the 

Amendment affords immunity under Florida law only for medical use of marijuana 

that is “in compliance” with the Amendment. See Art. X, § 29(a), Fla. Const. The 

smoking of medical marijuana, therefore, was never lawfully available in Florida, 

either before or after the Amendment’s passage. And it remains illegal under 

federal law. Id. § 29(c)(5) (“Nothing in this section requires the violation of federal 

law or purports to give immunity under federal law.). 
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To that point, as noted below in Appellants’ summary judgment briefing, in 

addition to the health hazards of smoking, reasonable law enforcement concerns 

supported the exclusion of smoking. Specifically, from a law enforcement 

perspective, excluding the smokable form of marijuana from authorized medical 

use would aid in distinguishing between medical use of marijuana, and non-

medical use of marijuana.4 Until the issue of first impression presented by this case 

is resolved with finality, the automatic stay should remain in place to avoid any 

adverse consequences that would potentially flow from disrupting the status quo.  

Although Appellees below relied on Tampa Sports Authority in support of 

lifting the stay, that case is distinguishable because it addressed a challenge to a 

new policy requiring pat down searches of individuals attending Buccaneers’ home 

games at Raymond James Stadium. 914 So. 2d at 1078. The Second District’s 

vacating of the automatic stay in that case, therefore, maintained the status quo by 

allowing the new policy to be enjoined (and the pat down searches halted) while 

the validity of the policy was determined on appeal. Here, the automatic stay 

would maintain the status quo until the appeal is resolved. 

                                                 
4 See Fla. H.R., recording of proceedings (May 2, 2017) (Rep. Ray 

Rodrigues during Q & A on HB 1397, the predecessor to HB 5A which included 

the same anti-smoking policy) at 34:06, available at  

https://thefloridachannel.org/videos/5217-house-session-part-1/ (also submitted 

below as Defendants’ Trial Exhibit 7.b). 
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Because the balance of all relevant factors weighs in favor of reinstating the 

stay to maintain the status quo, this Court should quash the trial court’s order 

vacating the automatic stay. 

CONCLUSION 

Appellants respectfully asks that this Court expedite consideration of this 

motion and quash the trial court’s order, thereby reinstating the automatic stay.  
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