
 
 

IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT OF FLORIDA 

 
 
FLORIDA DEPARTMENT OF  
HEALTH; et al., 

Appellants,       
v. Case No.:  1D18-2206 
 L.T. Case No.  2017-CA-001394 
 
PEOPLE UNITED FOR MEDICAL 
MARIJUANA; et al.,  
  Appellees. 
________________________________/ 
 

APPELLEES’ RESPONSE TO ORDER TO SHOW CAUSE WHY THE 
MOTION FOR REVIEW OF ORDER VACATING AUTOMATIC STAY 

SHOULD NOT BE GRANTED  
 

Appellees, People United for Medical Marijuana (“PUMM”), Florida for 

Care, Inc. (“FFC”), Diana Dodson, and Catherine Jordan respectfully submit this 

Response to the Court’s Order to Show Cause Why the Motion for Review of Order 

Vacating Automatic Stay Should Not Be Granted.     

INTRODUCTION 

Appellants Florida Department of Health, the Office of Medical Marijuana 

Use and those bodies’ respective directors seek here to overturn the Circuit Court 

Judge’s June 5, 2018 Order that vacated the automatic stay pursuant to Fla. R. App. 

P. 9.310(b)(2) that provides: “On motion, the lower tribunal or the court may extend 

a stay, impose any lawful conditions, or vacate the stay.”  Appellants’ App. 5-7.  
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The Court entered its Order after receiving written submissions and the submission 

of evidence and argument on June 4, 2018.  Appellants largely rely on the same 

arguments rejected by the Circuit Court in vacating the stay and do not establish 

that the Circuit Court’s decision was incorrect as required to overcome the 

presumption on appeal that the trial court judge’s determination  is correct.  Tampa 

Sports Authority v. Johnston, 914 So. 2d 1076, 1077 (Fla. 2nd DCA 2005), citing 

Smith v. Coal. to Reduce Class Size, 827 So. 2d 959, 961 (Fla. 2002).  This is 

particularly true where the Appellants seek to reverse a decision that relied on 

weighing the factual testimony, a matter particularly within the purview of the trial 

court.  See e.g., Smith, 827 So. 2d at 961.  Contrary to Appellants’ argument, the 

Court did not “depart[] from settled law” that the stay be vacated only in compelling 

circumstances. 1   Both sides briefed this specific standard and the court heard 

argument on that standard at the June 4, 2018 hearing.  Appellants’ App. 62-63, 69-

70; Appellants’ Supp. App. at 17, 23-24, 43.  Indeed, the court  correctly applied 

the legal standard applicable to this issue because the court recites in detail the 

irreparable injury suffered by the individual Appellees in this case, the fact that the 

Appellants are not likely to succeed on the merits, and that there was no evidence 

Appellants would suffer harm if the stay was vacated.  Appellants’ App. at 5.  This 

holding is consistent with Appellees’ argument on the motion to vacate the 

                                                            
1 State v. Pringle, 707 So. 2d 387, 390 (Fla. 1st DCA, 1998)  
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automatic stay.  Appellants’ Supp. App. at 17, 23-24, 43.  This finding, in addition 

to the trial court’s determination that the portion of Florida Statute § 381.986 (2017) 

that prohibits smokable medical marijuana was facially unconstitutional in every 

scenario because of the conflict and inconsistency between that provision and 

Section X, § 29, constitute the compelling circumstances that required lifting the 

automatic stay.                 

BACKGROUND 

I. Adoption of Article X, § 29 

In November 2016, Florida voters overwhelmingly voted to support the 

constitutional amendment titled, “Use of Marijuana for Debilitating Medical 

Conditions,” which was also known as Amendment 2.  More than 6.5 million 

votes were cast in support of Amendment 2, and more than 70% of all votes cast 

supported the constitutional amendment.  The voter-approved constitutional 

amendment was summarized on the ballot as follows: 

Allows medical use of marijuana for individuals with 
debilitating medical conditions as determined by a licensed 
Florida physician. Allows caregivers to assist patients’ medical 
use of marijuana. The Department of Health shall register and 
regulate centers that produce and distribute marijuana for 
medical purposes and shall issue identification cards to patients 
and caregivers. Applies only to Florida law. Does not immunize 
violations of federal law or any non-medical use, possession or 
production of marijuana. 
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In re Advisory Op. to Att’y Gen. re Use of Medical Marijuana for Certain Medical 

Conditions, 181 So. 3d 471, 476 (Fla. 2016).  In holding that the “initiative 

petition and ballot summary satisfy the legal requirements of Article XI, Section 

3, of the Florida Constitution, and Section 101.161(1), Florida Statutes”, the 

Florida Supreme Court noted that “the initiative has a logical and natural oneness 

of purpose, specifically, whether Floridians wish to include a provision in our 

state constitution permitting the medical use of marijuana.”  Id. at 477. 

 In 2016, pursuant to Article XI, §3 of the Florida Constitution, Amendment 

2 was included in the Florida Constitution at Article X, §29, and titled “Medical 

marijuana production, possession, and use.”  (Article X, §29 will be hereafter 

referred to as the “Medical Marijuana Amendment” or the “Amendment”.)  The 

Amendment specifically noted that, as a matter of public policy, “The medical use 

of marijuana by a qualifying patient or caregiver in compliance with this section is 

not subject to criminal or civil liability or sanctions under Florida law.”  Art. X, 

§29(a)(1).  “Medical use” is defined in the constitution to mean:  

“the acquisition, possession, use, delivery, transfer, or administration 
of an amount of marijuana not in conflict with Department rules, or of 
related supplies by a qualifying patient or caregiver for use by the 
caregiver’s designated qualifying patient for the treatment of a 
debilitating medical condition.”  Art. X, §29(b)(6)   
 

“Marijuana” was defined pursuant to Section 893.02(3), Florida Statutes (2014), 

as “all parts of any plant of the genus Cannabis, whether growing or not; the seeds 
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thereof; the resin extracted from any part of the plant; and every compound, 

manufacture, salt, derivative, mixture, or preparation of the plant or its seeds or 

resin.”  Because this definition includes all parts of the cannabis plant, it 

unambiguously includes the cannabis flower in smokable form.    

II. Adoption of Florida Statute 381.986 (2017 

In 2017, after the effective date of the constitutional amendment, the 

Florida Legislature adopted the implementing statute for the voter-approved 

Medical Marijuana Amendment.  In adopting Fla. Stat. §381.986 (2017), the 

Florida Legislature prohibited smokable medical marijuana despite constitutional 

approval for smokable marijuana as one of the permissible treatments for patients 

with debilitating medical conditions.  The statutory definition of “Medical use” in 

381.986(j) flatly excludes smokable medical marijuana and redefines the 

definition of “Medical use” contained in the Medical Marijuana Amendment:     

(j) “Medical use” means the acquisition, possession, use, delivery, 
transfer, or administration of marijuana authorized by a physician 
certification. The term does not include: 

. . . .  
2. Possession, use, or administration of marijuana in a 
form for smoking, in the form of commercially produced 
food items other than edibles, or of marijuana seeds or 
flower, except for flower in a sealed, tamper-proof 
receptacle for vaping. 
 

This provision clearly states that “medical use” does not include marijuana in a 

form for smoking. By making smokable medical marijuana illegal under Florida 
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law, the statute directly contradicted the plain language of three provisions of the 

constitution.  Those provisions define medical marijuana to include smokable 

marijuana, define “medical use”, and describe locations for use of smokable 

medical marijuana.  The statute replaces the explicit text of the constitution as 

well as the judgment of the voters because the constitution authorizes patients 

with debilitating medical conditions to reach a decision on using smokable 

medical marijuana with their own physician.   The statue therefore violated the 

Appellees’ constitutional rights to use medical marijuana, as authorized by a 

physician, to treat their debilitating medical conditions.  

III. The Proceedings In The Court Below 

Appellees brought suit to challenge the language of Florida Statute 381.986 

(2017) that excludes smokable medical marijuana.  Pursuant to an expedited 

schedule, the Circuit Court heard arguments on the parties’ motions for summary 

judgment and conducted trial on May 16, 2018.  On May 25, 2017, the Circuit Court 

issued its Order and Final Judgement (“Final Judgment”), holding, inter alia, that: 

“The 2017 amendments to section 381.986 render the statute inconsistent with the 

‘marijuana’ definition incorporated in and part of Article X. Section 29(b)(4) and, 

as specified in Section 29(e), are not proper, and the statute must be stricken as 

unconstitutionally inconsistent.”  Appellants’ App. at 21.  Regarding the 

Appellants’ arguments that the Florida Legislature attempted to use its best 
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judgment in deciding what forms of medical marijuana it would permit Floridians 

to access, the trial court held:  “The conflicting, overreaching 2017 statute, while 

presumably adopted in good faith and with good intentions, cannot be allowed to 

overrule the authority of the people to protect rights in the Constitution.”  

Appellants’ App. at 21-22.  While the Appellants attempted to present a post hoc 

justification for the legislatures’ prohibition of smokable medical marijuana 

through the toxicological testimony of Dr. Huestis, the Court not only received 

evidence that Dr. Huestis did not know what the legislature relied on in passing 

Florida Stat. 381.986, but also concluded that Dr. Huestis’ opinions about 

toxicology of smokable medical marijuana were not relevant after the passage of 

the Medical Marijuana Amendment:  “Floridians have already given the rights of 

qualifying patients Constitutional protection in section 29.” Appellants’ App. at 23.  

“Further, because Floridians, in adopting the amendment, put no restriction on the 

method of marijuana use, Dr. Huestis’ opinion that the smokable form should not 

be allowed, is contrary not to law, but to the Constitution, and must be disregarded.”  

Appellants’ App. at 24.  Finally, the trial court held that: “[s]ection 381.986, Florida 

Statutes (2017) unconstitutionally restricts rights that are protected in the 

Constitution, and so that statutory prohibition against the use of smokable marijuana 

permitted by Section 29 qualifying patient is declared invalid and unenforceable.”  

Appellants’ App. at 28-29.   
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Finally, with regard to standing, Appellants challenged the standing of the 

three of the Plaintiffs below, Ms. Dodson, PUMM, and FFC. Appellants’ Motion 

for Review at p. 3, n. 1.  Appellants did not challenge Ms. Jordan’s standing.  

Therefore, while Appellants indicate their intent to challenge the court’s ruling that 

Ms. Dodson, PUMM, and FFC have standing, this challenge cannot fully resolve 

the appeal because it is undisputed that Ms. Jordan does have standing to pursue 

this suit.    

IV. The Automatic Stay 

On May 25, 2018, Appellants filed their Notice of Appeal.  Pursuant to Fla. 

R. App. P. 9.310(b)(2), Appellants’ Notice of Appeal operated “automatically” as 

a stay of this Court’s ruling pending appellate review.  On May 29, 2018 Appellees 

filed their Motion to Vacate the Automatic Stay.  Appellants’ App. at 59. The 

Appellants responded on June 1, 2018.  Appellants’ App. at 67.  The Circuit Court 

held an evidentiary hearing on June 4, 2018.  At that hearing, the court received 

evidence regarding the prevalence of some of the most intractable debilitating 

medical conditions:   

 There were approximately 1,450 ALS patients in Florida 
between 2009 and 2011.  Appellants’ Supp. App. at 22.  

 
 110,000 plus new cases of cancer are identified each year in 

Florida.  Appellants’ Supp. App. at 22. 
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 Seven or eight percent of the population will have PTSD at 
some point in their lives, with a higher percentage of veterans 
having PTSD at some point.  The twelve month prevalence of 
PTSD is 3.5%.  Hundreds of thousands of Floridians suffer 
from PTSD in any given year.  Appellants’ Supp. App. at 22.    

 
 Florida has over 1.5 million veterans living in the State.  

Because the incidence of PTSD is higher for veterans than for 
civilians, Florida, which has a higher percentage of veterans 
than the national average, is likely to also have a higher rate of 
citizens suffering from PTSD. Appellants’ Supp. App. at 23.  

 Over 30% of Florida’s veterans served in Vietnam.  Vietnam 
veterans have a much higher rate of PTSD than the general 
population.  Appellants’ Supp. App. at 23. 

 
 Thousands of Floridians die from Parkinson’s disease every 

year, with over 17,000 deaths in the past decade.  Appellants’ 
Supp. App. at 23.    

 

   Appellants did not counter any of this evidence regarding the numbers of 

Floridians who have the direst debilitating medical conditions (each of which is 

enumerated as a debilitating medical condition in the Medical Marijuana 

Amendment) and who would be able to consult with their physicians regarding 

treatment with smokable medical marijuana if the automatic stay were vacated.   

The Circuit Court also took judicial notice of the trial testimony of the 

individual plaintiffs regarding their use of various forms of medical marijuana, the 

results they experienced with those different forms of medicine, and the 

communications between the individuals and their physicians.  Appellants’ App. at 

137-141, 182-193.  In addition, the Circuit Court received evidence, as it had at 
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trial, regarding a survey conducted of FFC’s membership regarding smokable 

medical marijuana.  Appellants’ App. at 166-169.  In that survey, 41.5 percent of 

FFC’s survey respondents stated that they had yet not become a qualifying patient 

for medical marijuana in Florida because smokable medical marijuana is not 

allowed, and more than 92 percent stated that if smokable medical marijuana were 

allowed, they would use medical marijuana in that form.  Appellants’ App. at 166-

169, Appellants’ Supp. App. at 23.    

Based on the argument and evidence, the court entered its Order on Motion 

to Vacate the Automatic Stay holding, inter alia, that the individual plaintiffs are 

exposed to irreparable harm because they “cannot legally access the treatment 

recommended for them.  Second, they face potential criminal prosecution for 

possession and use of the medicinal substance.”  Appellants’ App. at 5.  Compared 

to the irreparable harm to be suffered by the individual Appellees, the court further 

held that there was no evidence that the Appellants would suffer harm if the stay 

were lifted.2  Id.  Moreover, lifting the stay had the benefit of returning to the status 

quo that existed after the voters passed the Medical Marijuana Amendment before 

                                                            
2  Indeed, while Appellants argue that “law enforcement concerns” supported the 
legislature’s ban of smokable medical marijuana, there was no evidence submitted 
at trial or on the motion to vacate the stay that law enforcement would be unable 
to distinguish between those individuals who had their medical marijuana cards 
and, therefore, the right to use smokable medical marijuana, and those who did not 
have their medical marijuana cards and, therefore, did not have the right to smoke 
recreational marijuana.    
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the legislature enacted the “inconsistent section 381.986(1)(j), Florida Statutes 

(2017).”  Id.  The court further held that because of the inconsistency between the 

Florida Constitution and the statutory provision, the Appellants could not show any 

likelihood of success on the merits.  Id.    

ARGUMENT 

  Although Fla. R. App. P. 9.310(b)(2) provides for the entry of the automatic 

stay, it also provides that: “On motion, the lower tribunal or the court may extend a 

stay, impose any lawful conditions, or vacate the stay.”  In applying this provision, 

the Florida Supreme Court held: “Ordinarily, there are two principal considerations 

that courts must take into account when deciding whether to vacate a stay: the 

likelihood of irreparable harm if the stay is not granted and the likelihood of success 

on the merits by the entity seeking to maintain the stay.”  Mitchell v. State, 911 So. 

2d 1211, 1219 (Fla. 2005), citing Perez v. Perez, 769 So. 2d 389, 391 n. 4 (Fla. 3d 

DCA 1999).  

 With regard to the first criteria – the likelihood of irreparable harm if the 

stay is not granted – the Appellants presented no evidence and the Circuit Court 

held that the Appellants would not suffer harm, let alone irreparable harm, if the 

stay was vacated.  Appellants’ App. at 5.  In fact, the only consequence to the 

Appellants of this Court vacating the stay is that during the time of appellate 

review, Appellants will not be able to enforce that portion of Section 381.986, 
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Florida Statutes (2017) that criminalizes the use of smokable medical marijuana.  

This is at most a de minimis administrative burden for the Appellants and does not 

rise to the level of irreparable harm.  The Circuit court specifically made this 

factual finding.  

 In contrast, there is the very real prospect of irreparable harm to the 

individual Appellees, and to qualifying patients and prospective qualifying 

patients throughout Florida if they continue to be denied access to smokable 

medical marijuana.  The stay prevents the Final Judgment from taking effect, 

including the portion of the Final Judgment that provides, “Qualifying patients 

have the right to use the form of medical marijuana for treatment of their 

debilitating medical conditions as recommended by their certified physicians, 

including the use of smokable marijuana in private places.”  Appellants’ App. at 

29.  During trial, the Circuit Court heard testimony from Ms. Jordan regarding her 

use of medical marijuana to relieve symptoms of her ALS and that she has most 

successfully used smokable medical marijuana to treat her symptoms.  Appellants’ 

App. at 183-185.  The Court also heard Ms. Dodson testify that smokable medical 

marijuana provided her the best relief of some of her HIV symptoms, including 

her neuropathy.  Appellants’ App. at 139-140.  The automatic stay will prolong 

the period that Ms. Jordan, Ms. Dodson, and all Floridians like them with 

debilitating medical conditions who would benefit from smokable medical 
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marijuana are unable to receive the best available treatment for them.  Without 

any corresponding benefit to the Appellants, the automatic stay increases the pain 

and suffering of the individual Appellees and denies them access to a 

constitutionally permitted medical treatment.  This is the irreparable harm that 

Appellees will suffer if the automatic stay is permitted to remain in effect.3   

 Appellants’ argument that the stay should be reinstated to maintain the 

status quo is misguided because the status quo – that is, the law before the 

legislature enacted an unconstitutional statute – would allow potential medical 

marijuana patients to seek certification for smokable marijuana from their doctors.  

The plain language of the Medical Marijuana Amendment indicates that it was 

intended to be self-executing and, therefore, when the legislature chose to enact a 

statute that limited the rights granted in the Amendment (and criminalized 

smokable medical marijuana), it overstepped its authority. As the Florida Supreme 

Court explained, the standard for determining whether a constitutional provision is 

self-executing is “whether or not the provision lays down a sufficient rule by 

                                                            
3 Appellees recognize that the Supreme Court denied all writs jurisdiction over 
Redner v. Department of Health, SC18-740 (May 25, 2018), however, the 
Supreme Court’s decision that all writs jurisdiction was not necessary to prevent 
irreparable injury is distinguishable from the irreparable injury seen in this case 
for the purposes of vacating the automatic stay.  Here, Ms. Jordan and Ms. 
Dodson, as well as thousands of similarly situated individuals, are being denied 
the right to receive patient-appropriate treatment from their physicians regarding 
whether smokable medical marijuana should be used to provide the best results for 
their patients’ conditions. 
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means of which the right or purpose which it gives or is intended to accomplish 

may be determined, enjoyed, or protected without the aid of legislative enactment. 

If the provision lays down a sufficient rule, it speaks for the entire people and is 

self-executing. The fact that the right granted by the provision may be 

supplemented by legislation, further protecting the right or making it available, 

does not of itself prevent the provision from being self-executing.” Gray v. 

Bryant, 125 So. 2d 846, 851 (Fla. 1960) (internal citations omitted).  As the 

Circuit Court noted in its Final Judgment, “Other than as to the duties of 

procedural implementation placed on the Department, the Amendment is self-

executing, and reflects the civil and criminal immunity under state law bestowed 

in the public policy section, Section 29(a) on qualifying patients and certified 

physicians.”   Appellants’ App. at 15.  As a result, the status quo in this case 

would return the law to the period after the Medical Marijuana Amendment was 

passed and before the legislature restricted the rights provided in that Amendment. 

 The second criteria of Mitchell, the “likelihood of success on the merits by 

the entity seeking to maintain the stay” (911 So. 2d at 1219), also supports 

vacating the stay.  Here, only the Appellants would seek to maintain the automatic 

stay.  After submissions of briefs and evidence, the trial court held that “the 

record, the law, and most importantly, the Constitution support” Appellees’ 

request striking the portion of 381.986, Florida Statute (2017) that prohibits the 
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medical use of smokable marijuana.  Appellants’ App. at 22.  Because the trial 

court held that both the facts and the law support Appellees’ position, there is no 

basis for this Court to conclude that the Appellants’ likelihood of success on the 

merits warrants maintaining the automatic stay.  Indeed, to the extent there was 

any doubt regarding the trial court’s holding that the Constitution and the statute 

are in clear conflict, the trial court specifically stated in its Order Vacating the 

Stay that the statute is “unconstitutional under every scenario because of the 

conflict and inconsistency with Section 29, Article X of the Florida Constitution.  

Thus, there is no likelihood of success on the merits by the defendants.”  

Appellants’ App. at 5.     

 Indeed, it is the Appellees who established a likelihood of success on the 

merits.  Article X, § 29 by its terms does not restrict the method of medical 

marijuana use.  In contradiction to the language of the constitutional amendment, 

however, Section 381.986, Florida Statutes (2017) excludes smokable medical 

marijuana from the permissible means of medical marijuana use. The issue on 

appeal is an explicit conflict between the constitution and the statute at issue. 

Because Appellees have a likelihood of success on the merits, it is also 

appropriate to vacate the stay so that Floridians with debilitating medical 

conditions may seek certification for smokable medical marijuana from their 
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physicians and the Appellants and producers can begin preparations for the 

licensing and sale of smokable medical marijuana.   

The First District Court of Appeal has addressed the rationale behind the 

automatic stay provision of Fla. R. App. P. 9.310(b).  In State v. Pringle, 707 So. 

2d 387, 390 (Fla. 1st DCA), quashing a temporary injunction, the court addressed 

that the automatic stay is to accord deference to planning-level decisions and to 

prevent harm from proceeding under an erroneous judgment.  Id., citing St. Lucie 

County v. North Palm Development Corp., 444 So. 2d 1133, 1135 (Fla. 4th DCA), 

rev. denied, 453 So. 2d 45 (Fla. 1984).  Because of the potential harm, the party 

seeking to vacate the stay must establish an evidentiary basis that there are 

compelling circumstances to vacate the stay.  Id. 

As an initial matter, as addressed above, if the stay is vacated, there is at 

most a de minimis burden to be suffered by the Appellants in this action if they are 

forced to prepare for the legal use of smokable medical marijuana.  Nonetheless, 

even if the Appellants could potentially suffer any meaningful harm, this case 

presents the type of compelling circumstances that require vacating the stay.  In 

Tampa Sports Authority v. Johnston, 914 So. 2d 1076, 1083 (Fla. 2d DCA, 2005),4 

                                                            
4  Contrary to Appellants’ argument, Tampa Sports Authority did not establish a 
standard that the automatic stay will only be vacated when the equities are 
“overwhelming tilted against maintaining the stay.”  Appellants’ Motion at 5.  
Instead, the Tampa Sports Authority court discussed that even the deference given 
to “planning-level governmental decisions diminishes where, as here, the equities 
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rev’d on other grounds, 490 F.3d 820 (11th Cir., 2007), the court held there was a 

compelling interest in vacating the stay to prevent the government’s pat down 

searches at sporting events as potentially unconstitutional search and seizures, 

particularly where there was essentially no harm to the governmental authority if 

the stay were vacated.  There the Court stated: 

Johnston would suffer definite, irreparable, and irremediable harm to 
his important constitutional interests each time the Buccaneers play at 
home. He would have no ability to avoid or lessen that harm. And 
even if he were to successfully defend the injunction in this appeal, 
the expiration of the 2005 season in the meantime would completely 
deprive him of its benefit. 
 

Id.   

Here, the trial court received evidence on both the summary judgment 

record and the trial record that the Appellees’ compelling interest is at least as 

compelling as that involved in Johnston.  The court received evidence that Ms. 

Jordan and Ms. Dodson have found that smokable marijuana is the best means of 

using medical marijuana to treat their symptoms.  (“Ms. Jordan's compelling 

testimony as to how she gets relief of her ALS symptoms more than 15 years after 

being diagnosed, with the relief being maximized by use of the smokable 

marijuana . . . .”  Appellants’ App. at 23.)  Both individual Appellees have 

incurable conditions that are potentially terminal and require constant treatment.  

                                                            

are overwhelming tilted against maintain the stay.”  Tampa Sports Authority, 914 
So. 2d at 1084.     
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The trial court also received argument regarding the clear conflict between the 

Florida constitution and Section 381.986, Florida Statutes (2017) and why 

smokable medical marijuana is permitted by the Florida constitution.  A 

continuing denial of a constitutional medical treatment for patients with 

debilitating medical conditions during the pendency of this appeal is the very 

definition of a compelling circumstance.  

Appellants also argue that the recent rulings by this Court and the Florida 

Supreme Court in Redner v. Florida Department of Health, Case No. 2017 

CA2403 (April 12, 2018) support this Court quashing the order to vacate the stay.  

The decisions in Redner are, however, neither precedential nor relevant.  Redner 

deals with one individual’s challenge on an as applied basis for the right to grow 

and juice medical marijuana.  This is a far different claim than the facial challenge 

presented in this case specifically focused on the unconstitutionality of a specific 

section of the statute that excludes smokable medical marijuana.  Moreover, the 

trial court’s order regarding the irreparable injury to be suffered by Ms. Jordan 

and Ms. Dodson shows that they cannot legally access their recommended 

treatments and that they face the threat of criminal prosecution if they utilize the 

medical treatment that best manages their diseases and symptoms.5  These same 

                                                            
5 Appellants appear to suggest that although Ms. Jordan has standing to bring this 
lawsuit, she somehow would not suffer irreparable harm if the stay is maintained 
because she testified at trial that she currently grows her own marijuana.  
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irreparable injuries are faced by thousands of Floridians who are currently 

suffering from debilitating medical conditions but who cannot obtain certifications 

from their physicians or even consult regarding the risks and benefits of smokable 

medical marijuana for treatment of their individual conditions.   

Finally, Appellants argue that even if the stay were lifted, medical 

marijuana patients would not be able to legally use smokable medical marijuana 

because the Department of Health has not provided legal means for medical 

marijuana treatment centers (MMTCs) to sell medical marijuana in smokable (i.e., 

flower) form.6   This, too, violates the constitutional mandate enacted by the 

                                                            

Appellants’ selective quoting of the trial transcript does not provide the full 
factual record considered by the trial court in reaching its decisions regarding both 
the Final Judgment and the Order Vacating the Automatic Stay.  Ms. Jordan’s 
affidavit that was submitted by agreement of the parties as part of her trial 
testimony (Appellants’ App. at 180-81) also sets forth her testimony that:  “I 
cannot obtain a certification for smokeable medical marijuana from a physician 
based on the current Florida law that prohibits smokeable medical marijuana.  If 
smokeable medical marijuana were permitted by Florida law, I would seek a 
certification for medical marijuana in that form from my physician.”  Appellees’ 
Supp. App. at 7, para. 11.  Moreover, Ms. Jordan testified that if she had a choice 
between getting smokable medical marijuana legally or illegally, she would 
choose to get it legally.  Appellants’ App. at 193.  Indeed, the trial court 
specifically held that Ms. Jordan and Dodson are exposed to irreparable harm on 
this basis because they “cannot legally access the treatment recommended for 
them.  Second, they face potential criminal prosecution for possession and use of 
the medicinal substance.”  Appellants’ App. at 5.   
6 Appellants’ position on this issue is further evidence of the unconstitutionality of 
the implementing statute because the definition of medical marijuana in the 
Florida Constitution specifically includes “all parts of any plant of the genus 
Cannabis”.  Fla. Stat. § 893.02(3) (2014).  The fact that Appellants argue that 
cannabis flower, which is surely part of the cannabis plant, cannot be legally 
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Florida electorate.  The Medical Marijuana Amendment did not give the 

Department of Health unfettered power over medical treatment for Floridians with 

debilitating medical conditions.  Rather, the Amendment only gave the 

Department the ability to “issue reasonable regulations necessary for the 

implementation and enforcement” of the Amendment.  Art. X, § 29(d).  Moreover, 

the Amendment requires the Department “to promulgate regulations in a timely 

fashion.”  Id.  Appellants’ statements in their brief to this Court that there are no 

“legal means” for Floridians suffering from debilitating medical conditions to 

obtain smokable medical marijuana underscores the need to lift the stay 

immediately so that the Department of Health must implement legal means in a 

timely fashion to acquire this medicine. The withholding of such “legal means” 

more than 18 months after the Medical Marijuana Amendment was passed serves 

only to prevent Floridians with debilitating medical conditions – including the 

thousands of Floridians with cancer, ALS, Parkinson’s, and the large Veteran’s 

population with PTSD – from seeking treatment from their physicians.    If 

Appellants are correct that smokable medical marijuana will not be available in 

Florida until medical marijuana treatment centers apply for that ability and the 

Appellants grant those treatment centers the right to sell smokable medical 

                                                            

purchased by medical marijuana patients through their licensed facilities shows 
the conflict between the constitution and the implementing statute. 
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marijuana, then this process should start now rather than after the conclusion of 

this appeal.   

Appellants further argue that Tampa Sports Authority is distinguishable 

because in that case a new policy to institute pat down searches was instituted.  

914 So. 2d at 1078.  Appellants argue that this new policy was enjoined and the 

status quo maintained during the pendency of the appeal.  This is exactly what the 

court did in this case.  After Article X, § 29 was passed, the Florida Legislature 

created new legislation that prohibits smokable medical marijuana.  The trial court 

vacated the stay returning to the state of the law that existed before the new 

legislation that banned smokable medical marijuana and maintaining that status 

quo during the pendency of the appeal in this case.  Appellants’ App. at 5.  

(“Lifting the stay preserves the status quo by returning the law to its previous state 

as it existed following the 2016 adoption of the Constitutional Medical Marijuana 

Rights, before enactment of the inconsistent section 381.986(1)(j), Florida Statutes 

2017”)  As in Tampa Sports Authority, that is the course this Court should follow 

to maintain the status quo.      

WHEREFORE, based on the foregoing, Appellees respectfully request that 

this Court deny the Appellants’ Motion for Review of Order Vacating Automatic 

Stay and Request for Expedited Treatment.         
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