
IN THE DISTRICT COURT OF APPEAL 

FIRST DISTRICT OF FLORIDA 

 

RICK SCOTT, in his official  

capacity as Governor of the State  

of Florida; and KEN DETZNER, in  

his official capacity as Secretary of State, 

 

 Appellants,             Case No. 1D18-2387 

 

v.               L.T. Case No. 37-2018-CA-1039 

 

DAVID P. TROTTI, 

 

 Appellee. 

 

       / 

 

TIME-SENSITIVE MOTION TO  

TEMPORARILY RELINQUISH JURISDICTION 

 

 The Appellee, David Trotti, respectfully requests that this Court relinquish 

jurisdiction, on an expedited basis, to allow the trial court to enter a final judgment 

on the merits of the constitutional question at the heart of this case.  A brief 

relinquishment of jurisdiction would promote judicial economy and remove the 

procedural roadblocks that this non-final appeal of the trial court’s preliminary 

injunction have created.   

Relinquishment would also be consistent with the intent of the Florida 

Supreme Court’s order, entered yesterday, granting Mr. Trotti’s petition for a 

constitutional writ.  The Supreme Court’s order lifts this Court’s stay of the 

injunction so that the status quo can be kept in place while the merits of the 
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litigation are resolved.  Given the Supreme Court’s likely exercise of jurisdiction to 

review those merits, and the time-sensitive nature of this elections case, 

relinquishment would allow for a speedy and full resolution of the litigation, 

thereby furthering the interests of justice. 

Background 

 This case is currently before the Court on an appeal by the Defendants, the 

Honorable Rick Scott and the Honorable Ken Detzner (“the State”), of an order 

granting a preliminary injunction to prevent the Governor from appointing a 

nominee to fill a seat on the Fourth Judicial Circuit Court.  That injunction was 

entered in a declaratory judgment action filed by the Appellee, Mr. Trotti, after he 

was prevented from qualifying for election to the judicial seat.  Under Florida Rule 

of Appellate Procedure 9.130(f), the pendency of this non-final injunction appeal 

prevents the trial court from entering a final judgment. 

 The ultimate issue in the litigation is whether the seat should be filled by 

election or by appointment.  The answer to that question turns on an interpretation 

of various authorities, including provisions of the Florida Constitution and 

opinions from the Florida Supreme Court and this Court.  The State argues that 

Trotti v. Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014), authorizes Governor Scott 

to fill the seat by appointment.  Mr. Trotti argues that Trotti was wrongly decided, 
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as a majority of the Florida Supreme Court explained in Pincket v. Detzner, No. 

SC16-768, 2016 WL 3127704 (Fla. June 3, 2016).  

 The trial court, attempting to be faithful to the most recent word 

promulgated by our state’s highest court, applied Pincket and the Supreme Court’s 

prior decision in Spector v. Glisson, 305 So. 2d 777 (Fla. 1974), and entered an 

order determining that the seat should be filled by an election.  That order, 

however, was entered in the context of an expedited hearing on Mr. Trotti’s request 

for injunctive relief, which was a necessary corollary to the declaratory judgment 

action.  In other words, the trial court found (without officially entering judgment) 

that Mr. Trotti should succeed on the merits, and that irreparable, “ongoing and 

irreversible” harm would occur if the Governor were to make an appointment prior 

to entry of final judgment.   

 But before the trial court could enter such a final declaratory judgment 

consistent with its holding on the constitutional question, the State immediately 

appealed the non-final order granting the preliminary injunction.  That appeal led 

to a host of procedural skirmishing, culminating in an order from the Florida 

Supreme Court, entered yesterday on an emergency petition for extraordinary writ 

relief, keeping the injunction in place.   

Specifically, the filing of the injunction appeal resulted in an automatic stay 

under Florida Rule of Appellate Procedure 9.310(b)(2), which meant that the 
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Governor continued with the Judicial Nominating process in spite of the trial 

court’s ruling.  The trial court quickly vacated the automatic stay, thus reinstating 

the injunction, but this Court quashed that order and, on June 18, put the stay back 

in place.  On June 20, the Judicial Nominating Commission sent the Governor six 

names for appointment to the seat. 

 The stay ordered by this Court was lifted yesterday by the Florida Supreme 

Court.  The Supreme Court’s order granted Mr. Trotti’s petition for issuance of a 

constitutional writ, which asked the Court to reinstate the injunction and to 

maintain the status quo (and prevent the seat from being filled by an appointment) 

pending a resolution of Mr. Trotti’s declaratory judgment action on its merits.  In 

granting the petition, the Supreme Court necessarily determined that it was highly 

likely to have jurisdiction to resolve the constitutional issue presented by the 

declaratory judgment action and that irreparable harm would ensue if the 

appointment process were allowed to continue before the Supreme Court could 

fully exercise its eventual jurisdiction.  See League of Women Voters of Fla. v. 

Data Targeting, Inc., 140 So. 3d 510, 513 (Fla. 2014); Roberts v. Brown, 43 So. 3d 

673, 677 (Fla. 2010).        

Discussion 

 Given the current procedural posture, the most efficient way to resolve the 

important constitutional question presented by this case is for the trial court to 
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enter a final judgment sooner rather than later.  Doing so will be speedy and 

straightforward: the parties already addressed the merits in the context of the 

injunction proceedings, and the trial court largely addressed (and basically ruled 

on) those merits when it entered the non-final injunction order currently on appeal.  

Entering the final judgment seems all but ministerial. 

Indeed, although the judgment has not been entered, the arguments in this 

appeal already center around the merits of the case.  The State’s Initial Brief, for 

example, devotes the majority of its time to arguing about Trotti, Pincket, Spector, 

and the meaning of the Florida Constitution.  That makes sense, because the 

injunctive relief was necessarily tied to the declaratory relief; that is, to grant the 

injunction, the trial court had to (and, in fact, did) find that Mr. Trotti was 

substantially likely to succeed in showing that the seat should be filled by an 

election.  The same arguments the State is making about why the injunction was 

allegedly entered in error are the arguments it will be making about why a 

declaratory judgment should not be entered in Mr. Trotti’s favor.  

Importantly, there is no reason the injunction appeal needs to be resolved 

before the declaratory judgment is entered.  The injunctive relief here is simply a 

means to accomplish the ends.  It is essential to keep the status quo in place long 

enough for the merits to be decided with finality—a function it is fulfilling, for the 

time being, now that it has been reinstated by the Supreme Court.  But it was never 
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meant to be used as a sword to tie the litigation in knots and actually preclude the 

trial court from resolving the litigation.  Yet that’s exactly what the pendency of 

this appeal has done.  The State has used the pending appeal to aggressively push 

forward with the appointment process, essentially trying to run out the clock on the 

issue and render it moot before the trial court can issue a final ruling.  Such 

procedural maneuvering is inconsistent with the longstanding principle that 

cases—particularly cases like this one that involve important constitutional issues 

of public concern—should be resolved on their merits.   

Temporarily relinquishing jurisdiction to allow the trial court to enter a final 

judgment would be the easiest way to accomplish that goal.  It would also be the 

fastest, conserving judicial economy.  As the Supreme Court stated in Pincket, and 

reiterated yesterday by granting the all writs petition, the issue of whether a 

judicial seat such as the one here should be filled by election or by appointment is 

an issue the Supreme Court has jurisdiction to decide.  That is the issue Mr. Trotti 

sued to address, and it—rather than a procedural vehicle that exists solely to keep 

the rights of the parties in place long enough for the issue to be resolved—should 

be the focus of appellate review.  

Authorizing the trial court to address the merits and enter a final judgment, 

in short order, would not prejudice the State.  The Supreme Court has now rejected 

the State’s efforts to continue moving forward with the appointment process during 
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the litigation.  So, unless the State is trying to actively preclude the issue from 

being decided, the trial court’s inability to enter a final judgment is simply 

gumming up the works (especially the Supreme Court’s ability to exercise its 

jurisdiction).   

And it is slowing down what should be an expedited case.  If the trial court 

is correct that the seat should be filled by an election and not an appointment, then 

the litigation may be subject to extremely confining time limitations.  It is therefore 

in everyone’s interest for the trial court to enter its final judgment as soon as 

possible.  Doing so would move the case closer to the finish line and result in a 

single appeal that addresses the merits head on.  It would, in short, take this case 

out of the limbo it is currently in, where an injunction that was put in place to 

maintain the status quo long enough to decide the merits continues to actively 

prevent the merits from being decided.  

Conclusion 

 For the reasons set forth above, the Appellee, David Trotti, respectfully 

requests that this Court relinquish jurisdiction, for a period of 10 days, to allow the 

trial court to enter a final declaratory judgment on the merits of the constitutional 

question presented by this litigation.   
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was sent 

by email to David A. Fugett (david.fugett@dos.myflorida.com) and Jesse Dyer 

(jesse.dyer@dos.myflorida.com), Florida Department of State, R.A. Gray 

Building, Suite 100, 500 South Bronough Street, Tallahassee, Florida 32399; 

Daniel E. Nordby (daniel.nordby@eog.myflorida.com) and Meredith L. Sasso 

(meredith.sasso@eog.myflorida.com), Executive Office of the Governor, The 

Capitol, PL-05, Tallahassee, Florida 32399; and Nicholas A. James 

(nick@nickjameslaw.com; nick.james@adjustmentlaw.com), Law Office of Nick 

James, 10175 Fortune Parkway, Unit 303, Jacksonville, Florida 32256, on this 13th 

day of July 2018. 

 /s/Steven L. Brannock 

STEVEN L. BRANNOCK 

Florida Bar No. 319651 

sbrannock@bhappeals.com  

JOSEPH T. EAGLETON 

Florida Bar No. 98492 

jeagleton@bhappeals.com  

BRANNOCK & HUMPHRIES 

  1111 West Cass Street, Suite 200 

Tampa, Florida 33606 

Tel: (813) 223-4300 

Secondary Email: 

eservice@bhappeals.com 

 

ROBERT J. SLAMA  

Florida Bar No. 919969 

support@robertjslamapa.com 
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ROBERT J. SLAMA, P.A. 

6817 Southpoint Parkway, Suite 2504 

Jacksonville, Florida 32216 

Tel: (904) 296-1050 

 

DAVID P. TROTTI 

Florida Bar No. 196207 

david@dptrottilaw.com 

DAVID P. TROTTI, P.A. 

1542 Glengarry Road 

Jacksonville, Florida 32207 

Tel: (904) 399-1616 

 

Attorneys for Appellee 

 

 


