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TIME-SENSITIVE MOTION FOR REVIEW OF ORDER VACATING 

AUTOMATIC STAY, REQUEST FOR INTERIM RELIEF,  

AND REQUEST FOR EXPEDITED TREATMENT 

 
 Pursuant to Florida Rule of Appellate Procedure 9.310(f), Appellants, the 

Honorable Rick Scott, his official capacity as Governor of the State of Florida; and 

Ken Detzner, in his official capacity as Secretary of State of the State of Florida 

(“Appellants”), respectfully seek expedited review of the trial court’s June 11, 

2018, Order vacating the automatic stay of the Order Granting Plaintiff’s Motion 

for Injunctive Relief (the “Preliminary Injunction Order”).  

 In a two-page Order devoid of any references to legal authority or any 

specific findings of fact, the trial court vacated the automatic stay of the 
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Preliminary Injunction Order at issue in this appeal. The effect of the trial court’s 

action was require the immediate suspension of the proceedings of the Fourth 

Circuit Judicial Nominating Commission—a non-party to this case—which had 

convened this morning in a publicly noticed meeting to interview applicants for 

nomination to the circuit court. The JNC is constitutionally obligated to make its 

nominations no later than June 22, 2018. 

This Court should reverse the trial court’s decision. Appellants respectfully 

request that this Court: 1) expedite consideration of this Motion; 2) issue an order 

immediately re-imposing the stay on an interim basis for the sole purpose of 

permitting the Fourth Circuit Judicial Nominating Commission to complete its 

interview and nomination process before the constitutional deadline of June 22, 

2018, pending this Court’s consideration of the balance of the relief requested in 

this Motion; 3) quash the trial court’s order vacating the automatic stay, thereby 

reinstating the automatic stay of the Preliminary Injunction Order pending appeal. 

BACKGROUND AND COURSE OF PROCEEDINGS 

Under the Florida Constitution and binding precedent from the Florida 

Supreme Court, a circuit judge’s resignation that is accepted by the Governor prior 

to the candidate qualifying period creates a vacancy in office to be filled by 

gubernatorial appointment—not by election. Those principles were affirmed less 

than four years ago by this Court in Trotti v. Detzner, 147 So. 3d 641 (Fla. 1st 
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DCA 2014) (Trotti I). Now, the same Plaintiff makes the same legal arguments in 

this case.  

On April 2, 2018, Fourth Circuit Judge Robert M. Foster tendered a letter of 

resignation to Governor Scott in which he wrote that his last day in office would be 

Monday, December 31, 2018. App. 57. On April 23, 2018, Governor Scott sent 

Judge Foster a letter accepting his resignation. App. 58. The same day, the Fourth 

Circuit Judicial Nominating Commission was requested to convene and to submit 

the names of highly qualified nominees for appointment to the Fourth Judicial 

Circuit no later than June 22, 2018. App. 14. The Executive Office of the Governor 

provided notice of Judge Foster’s resignation to Kristi Reid Willis, Bureau Chief 

for the Florida Division of Elections, noting that Judge Foster’s judicial seat would 

be filled by appointment. App. 60. The Bureau Chief was further notified that the 

Fourth Circuit Judicial Nominating Commission had been activated to begin the 

appointment process. App. 60. 

 The statutory qualifying period for the election of circuit court judges began 

at noon on April 30, 2018, and concluded at noon on May 4, 2018. On May 3, 

2018, at 1:44 PM, qualifying paperwork for David P. Trotti for the office of Circuit 

Judge, Fourth Judicial Circuit, Group 6, was hand-delivered to the front desk of the 

Florida Division of Elections. App. 60. That same day, Appellee’s qualifying 

paperwork was preliminarily reviewed by staff for completeness. App. 60. Based 
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on the preliminary review’s determination that the qualifying paperwork was 

complete on its face, Appellee was erroneously listed on the Division’s website as 

“qualified” at 3:29 PM, May 3, 2018. App 60-61. 

Less than 45 minutes later, the Division realized that its preliminary 

determination was in error—that the office for which Appellee sought to qualify 

(Fourth Judicial Circuit, Group 6) was to be filled by judicial appointment, not 

election. App 60-61. The erroneous website posting was corrected at 4:08 PM. 

App. 61. Appellee was promptly notified that the judicial seat for which he had 

filed qualifying papers was not a seat that would be filled by election. App. 61. 

Appellee was further informed him that he could “re-designate” to run for a 

different judicial seat in the Fourth Judicial Circuit. App. 61. At that time, there 

were fifteen open judicial seats within the Fourth Judicial Circuit for which 

Appellee could have qualified. App. 61. On May 10, 2018, the Division certified to 

the Supervisors of Elections of the counties comprising the Fourth Judicial Circuit 

the names of all “duly qualified” candidates who qualified with the Department of 

State during the candidate qualifying period. App. 61. Because Appellee was not a 

duly qualified candidate for an office that would be elected in 2018, his name was 

not certified and his qualifying check was returned. App. 61. 

Rather than qualifying as a candidate for a different judicial seat, Appellee 

chose to file a lawsuit. App. 4. The purported legal basis for this action is nearly 
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identical to a case the same Plaintiff filed in 2014. See Trotti v. Detzner, 147 So. 3d 

641 (Fla. 1st DCA 2014) (“Trotti I”).1 Appellee also filed a Verified Motion for Ex 

Parte Injunctive Relief requesting the circuit court “enjoin [the Governor] from 

appointing a lawyer to fill the Judicial Seat, Group 6 in the Fourth Judicial Circuit 

Court” and enjoin “[the Secretary] from removing Trotti from the August 28, 2018 

election ballot.” App. 28. A hearing on the Motion for Injunctive Relief was held 

May 16, 2018. App. 65. 

During the pendency of the action below, Appellee also filed a Verified 

Petition for Ex Parte Injunctive Relief in the Fourth Judicial Circuit against the 

Judicial Nominating Commission for the Fourth Judicial Circuit and Patrick J. 

Kilbane, Jr., the JNC’s Chair. That Petition sought an injunction to preclude the 

Judicial Nominating Commission from accepting applications, interviewing 

candidates, and selecting or submitting to the Governor the names of lawyers for 

appointment to the judicial vacancy created by the resignation of Judge Foster. 

App. 142-143. On May 17, 2018, Fourth Circuit Judge Waddell Wallace, III, 

                                                           
1 In Trotti I, Plaintiff sought a writ of mandamus to compel the Secretary of 

State to accept qualifying papers for a judicial vacancy that arose under similar 

circumstances. 147 So. 3d at 641. Second Circuit Judge George Reynolds denied 

the writ after concluding that the vacancy was to be filled by gubernatorial 

appointment rather than by election. Id. Plaintiff appealed to this Court, which 

issued its decision and majority opinion, affirming the circuit court. Id. The Florida 

Supreme Court denied review. Trotti v. Detzner, 157 So. 3d 1051 (Fla. 2014) 
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entered an “Order Denying Petition for Injunctive Relief.” App. 145. Presented 

with the same issue of law raised in this case, Judge Wallace’s Order concluded 

that he could not ignore the binding precedent of this Court’s decision in Trotti I. 

App. 144-145. As a result, Judge Wallace denied the relief requested by Plaintiff. 

App. 145. 

On June 6, 2018, almost three weeks after the hearing on Appellee’s Motion 

for Injunctive Relief, and weeks after the Fourth Circuit entered its order in the 

separate case filed against the Judicial Nominating Commission, the trial court in 

the action below entered an Order granting Plaintiff’s Motion for Injunctive Relief. 

App 147. In the Preliminary Injunction Order, the trial court found that Appellee is 

likely to succeed on the merits of his case based on Spector v. Glisson, 305 So. 2d 

777 (Fla. 1974)—a case explicitly distinguished by this Court in Trotti I—and on 

dicta contained in concurring opinions to the Supreme Court’s unpublished order 

in Pincket v. Detzner, 2016 WL 3127704 (June 3, 2016) (“Pincket II”). App. 151. 

Specifically, Judge Dodson stated during the oral pronouncement of his ruling: 

I do think I’m controlled by the Supreme Court’s June 2016 opinion in 

the Pincket case….the language of four of the justices made it clear that 

they believe Trotti, as I interpret it, was wrongly decided, and they 

believe Spector should control in a case like this. App. 135. 

 

********** 

 

I just want to make it real clear to everybody that, in granting this 

injunction, I’m doing it because of the way I read Pincket. App. 136. 
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The same day the trial court entered its written order, Appellants filed their Notice 

of Appeal of the Preliminary Injunction Order. Under Florida Rule of Appellate 

Procedure 9.310(b)(2), Appellants’ timely appeal automatically stayed the 

Preliminary Injunction Order. 

Plaintiff subsequently filed a Motion to Vacate the Automatic Stay. App. 

156. A hearing2 on Appellee’s Motion to Vacate the Automatic stay was held June 

11, 2018, and an Order lifting the stay was entered the same day. App. 178. The 

order states that “there is a likelihood of irreparable harm if the stay remains in 

effect” and Appellee is likely to succeed on the merits. App. 179. 

ARGUMENT 

It is well-settled that an automatic stay afforded to governmental entities and 

officials under Rule 9.310(b)(2) “should be vacated only under the most 

compelling circumstances.” Dep’t of Envtl. Prot. v. Pringle, 707 So. 2d 387, 390 

(Fla. 1st DCA 1998), underlying injunction subsequently quashed, 743 So. 2d 1189 

(Fla. 1st DCA 1998) (quoting St. Lucie Cty. v. N. Palm Dev. Corp., 444 So. 2d 

1133, 1135 (Fla. 4th DCA 1984)). This is because “the automatic stay provision in 

rule 9.310(b)(2) was founded in judicial deference to governmental decisions.” 

                                                           
2 The transcript of the June 11, 2018 proceeding is currently being prepared on an 

expedited basis. Once it becomes available, Appellants will file a supplemental 

appendix that includes the transcript. 
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Order Reinstating Automatic Stay, Fla. Fish & Wildlife Conservation Comm’n v. 

Daws, Case No. 1D16-4839 (Fla. 1st DCA Oct. 6, 2017). Such deference stems 

from “the fact that planning-level decisions are made in the public interest and 

should be accorded a commensurate degree of deference and that any adverse 

consequences realized from proceeding under an erroneous judgment harm the 

public generally.” St. Lucie, 444 So. 2d 1135. Considering this policy rationale and 

built-in deference, an automatic stay will be vacated only when “the equities are 

overwhelmingly tilted against maintaining the stay.” Tampa Sports Auth. v. 

Johnston, 914 So. 2d 1076, 1084 (Fla. 2d DCA 2005). Under this standard, any 

party seeking to vacate the automatic stay must establish an evidentiary basis for 

the existence of the asserted compelling circumstances. Pringle, 707 So. 2d at 390; 

see also St. Lucie Cty., 444 So. 2d at 1135. 

 Other factors considered when addressing a request to vacate an automatic 

stay are: (1) the likelihood of irreparable harm in the absence of a stay; and (2) the 

likelihood of success on the merits by the party seeking to maintain the stay. 

Mitchell v. State, 911 So. 2d 1211, 1219 (Fla. 2005). 

 In this case, the balance of all relevant factors tilts strongly in favor of 

reinstating the stay. 
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I. APPELLANTS ARE LIKELY TO SUCCEED ON APPEAL  

 

A. Appellants are likely to succeed on the merits of this appeal based on 

binding precedent and the plain language of the Florida Constitution. 

 

1. The circuit court failed to adhere to this Court’s binding precedent in 

Trotti I. 

 

First, this court should reinstate the automatic stay because Appellee cannot 

demonstrate a likelihood of success on the merits. The circuit court was bound by 

this Court’s decision in Trotti I, which directly forecloses Appellee’s claims in this 

case as a matter of law. Appellants are likely to succeed on the merits of this 

appeal because the circuit court failed to follow this Court’s binding precedent. 

In Trotti I, Fourth Circuit Judge Donald Moran tendered a letter of 

resignation to the Governor on March 26, 2014, stating the resignation was 

effective the last day of his term in January 2015. 147 So. 3d at 642. Judge Moran 

then sent a second letter to the Governor clarifying that his specific date of 

resignation was to be Friday, January 2, 2015. Id. The Governor accepted Judge 

Moran’s letter of resignation on April 10, 2014. Id. The statutory qualifying period 

for the seat was set to begin at noon on April 28, 2014, and end at noon on May 2, 

2014. Id. 

Meanwhile, on April 2, 2014, before the Governor accepted Judge Moran’s 

resignation and before the statutory qualifying period began, Trotti filed a Form 

DS–DE 9 with the Division of Elections indicating his intention to run for election 
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for Group 12 (Judge Moran’s seat). Id. The next day, the Division acknowledged 

receipt of Trotti’s paperwork and listed him as an active candidate. Id. However, 

on April 25, 2014, the Division informed Trotti that Group 12 would be filled by 

appointment and he should withdraw his candidacy or apply for candidacy in a 

different group. Id. 

 Upon Trotti’s petition for writ of mandamus, Judge Reynolds agreed with 

the Secretary of State, finding that the vacancy created by Judge Moran’s 

resignation should be filled by gubernatorial appointment. Id. This Court affirmed. 

Id. In doing so, this Court noted that the Florida Supreme Court has provided that 

“when a vacancy is created prior to the commencement of the qualifying period, 

the vacancy is required to be filled by gubernatorial appointment.” Id. at 644 

(emphasis added ) (citing Advisory Op. to the Gov. re Sheriff & Judicial Vacancies 

Due to Resignations, 928 So. 2d 1218, 1220–21 (Fla. 2006)); Advisory Op. to the 

Gov. re Judicial Vacancy Due to Resignation, 42 So. 3d 795, 797 (Fla. 2010) 

(“[W]hen a vacancy occurs in the county or circuit courts before the qualifying 

period for the seat commences, the vacancy should be filled by appointment, but 

once the election process begins, such vacancy should be filled by election”). After 

rejecting Trotti’s argument that the Florida’s Supreme Court’s decision in Spector 
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v. Glisson mandated the seat by filled by election, this Court held that the vacancy3 

created by Judge Moran’s resignation occurred before the candidate qualifying 

period, and therefore must be filled by gubernatorial appointment. Id. 

 Appellee’s current challenge to the constitutional framework governing 

judicial selection is virtually indistinguishable from his 2014 challenge. Thus, as in 

Trotti I, a vacancy in judicial office was created when the Governor accepted 

Judge Foster’s resignation before the commencement of the candidate qualifying 

period. The Florida Constitution requires that vacancy to be filled by gubernatorial 

appointment. 

In spite of this Court’s binding decision in Trotti I, the circuit court found 

that Appellee is likely to succeed on the merit of this claim based on Spector v. 

Glisson—a case explicitly distinguished by this Court in Trotti I—and on dicta 

contained in concurring opinions to the Supreme Court’s unpublished order in 

Pincket v. Detzner, 2016 WL 3127704 (June 3, 2016) (“Pincket II”). Specifically, 

during the oral pronouncement of his ruling Judge Dodson stated: 

I do think I’m controlled by the Supreme Court’s June 2016 opinion in 

the Pincket case….the language of four of the justices made it clear that 

                                                           
3 A judicial vacancy occurs when a letter of resignation is received and accepted by 

the Governor, even if the resignation, as here, has a future effective date. Trotti, 

147 So. 3d at 644; Art. X, § 3, Fla. Const. 
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they believe Trotti, as I interpret it, was wrongly decided, and they 

believe Spector should control in a case like this. App. 170. 

 

********** 

 

I just want to make it real clear to everybody that, in granting this 

injunction, I’m doing it because of the way I read Pincket. App. 175. 

 

The trial court’s analysis reveals clear error as a matter of law. As to Spector, this 

Court concluded almost two decades ago that “the [Supreme] court in In re 

Advisory Opinion to the Governor, 600 So. 2d 460 (Fla. 1992), and the 1996 

amendment to article V, section 11(b), has limited Spector to its facts”—i.e., 

circumstances where “no interim vacancy will exist.” Pincket v. Harris, 765 So. 2d 

284, 286 (Fla. 1st DCA 2000) (Pincket I). Contrary to Appellee’s arguments 

below, this Court in Trotti I did not ignore Spector—this Court explicitly 

distinguished that decision.4  

As to the Florida Supreme Court’s unpublished decision in Pincket II, the 

circuit court relied not on the opinion of the Court, but on dicta contained in 

separate concurring opinions by Justices Lewis and Pariente. But those opinions 

                                                           
4 Following this Court’s decision in Trotti I, Appellee sought review in the Florida 

Supreme Court of his argument that the decision conflicts with Spector. Trotti I 

Petition on Jurisdiction at p. 5 (“This ruling is in direct conflict with Spector v. 

Glisson, 305 So. 2d 780 (Fla. 1974)”) and Pet. at 4 (“The [Supreme Court] should 

exercise its discretionary jurisdiction because the opinion rendered by the First 

DCA on September 17, 2014 expressly and directly conflicts with…Spector v. 

Glisson, 305 So. 2d 777 (1974)”). The Florida Supreme Court declined to accept 

jurisdiction. Trotti v. Detzner, 157 So. 3d 1051 (Fla. 2014). 
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have no precedential value. See Miller v. State, 980 So. 2d 1092, 1094 (Fla. 2d 

DCA 2008) (“instruct[ing] the trial court that concurring opinions are not 

considered precedent” and that “[o]nly the written, majority opinion of an appellate 

court has precedential value”); Gawker Media, LLC v. Bollea, 170 So. 3d 125, 133 

(Fla. 2d DCA 2015) (noting unpublished opinion has no precedential value) (citing 

Citizens Prop. Ins. Corp. v. Ashe, 50 So. 3d 645, 651 n.3 (Fla. 1st DCA 2010)). 

The separate opinions in Pincket II—which are both unpublished and concurring—

cannot be read to have overruled Trotti I, nor could the circuit court rely upon dicta 

contained in separate unpublished concurring opinions to justify disregard of this 

Court’s binding precedent. 

 Because the trial court failed to follow this Court’s controlling precedent in 

Trotti I, Appellee cannot show a likelihood of success on appeal. The trial court 

erred in vacating the automatic stay of the Preliminary Injunction Order because it 

is Appellants who are likely to prevail on appeal. The stay should be reinstated. 

2. The Florida Constitution requires the vacancy created by Judge 

Foster’s resignation to be filled by gubernatorial appointment. 

 

Even if Trotti I had not squarely addressed the issues raised by Appellee in 

this case, the plain language of the Florida Constitution, and the binding precedent 

interpreting it, requires a gubernatorial appointment to fill the vacancy created by 

Judge Foster’s resignation.  
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The Florida Constitution provides that a vacancy in office shall occur upon, 

among other circumstances, the “resignation of the incumbent.” Art. X, § 3, Fla. 

Const. When a letter of resignation is tendered with a future effective date, the 

vacancy in judicial office occurs on the date the resignation is accepted by the 

governor. See In re Advisory Opinion to the Governor, 600 So. 2d 460 (Fla. 1992) 

(concluding that when a letter of resignation to be effective at later date is received 

from a judge and accepted by the governor, a vacancy in that office occurs and 

actuates the process to fill it by appointment); Advisory Opinion to Governor re 

Sheriff And Judicial Vacancies Due To Resignations, 928 So. 2d 1218 (Fla. 2006) 

(holding that a judge’s resignation accepted by the governor before the start of the 

candidate qualifying period and effective at a future date after the qualifying period 

created a vacancy to be filled by appointment rather than election); accord Trotti, 

147 So. 3d 641 at 644 (“A judicial vacancy occurs when a letter of resignation is 

received and accepted by the Governor, even if the resignation has a future 

effective date”). 

Upon the occurrence of a vacancy in judicial office, the Florida Constitution 

unambiguously mandates: 

The governor shall fill each vacancy on a circuit court ... by appointing 

for a term ending on the first Tuesday after the first Monday in January 

of the year following the next primary and general election occurring 

at least one year after the date of appointment.... An election shall be 

held to fill that judicial office for the term of the office beginning at 
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the end of the appointed term. 

  

Art. V, § 11(b), Fla. Const. (emphasis supplied). The Governor’s authority and 

obligation to appoint under Article V, section 11(b) is nondiscretionary. The 

Constitution does not state, for example, that the Governor shall fill each vacancy 

“when an unreasonable vacancy is scheduled to occur for such a length that the 

business of the state necessitates the appointment.” App. 24. Instead, the Governor’s 

duty to appoint yields to only one exception: when the election process has 

commenced5 prior to the vacancy occurring. See, e.g., Judicial Vacancy Due to 

Resignation, 42 So. 3d 795, 797 (Fla. 2010); Appointment or Election of Judges 

(2008), 983 So. 2d 526, 528-30 (Fla. 2008); Appointment or Election of Judges 

(2002), 824 So. 2d 132, 135 (Fla. 2002).  

The Florida Constitution also requires judicial nominating commissions to 

certify its nominations to the Governor within thirty days from the occurrence of 

the vacancy. Art. V, § 11(c), Fla. Const. (“The nominations shall be made within 

thirty days from the occurrence of a vacancy unless the period is extended by the 

governor for a time not to exceed thirty days. The governor shall make the 

appointment within sixty days after the nominations have been certified to the 

                                                           
5 The “election process” is deemed to commence at the start of the candidate 

qualifying period for judicial office. Appointment or Election of Judges (2008), 

983 So. 2d at 528-30. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016124010&pubNum=0000735&originatingDoc=I0ba23aa426c611e6a807ad48145ed9f1&refType=RP&fi=co_pp_sp_735_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_735_528
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016124010&pubNum=0000735&originatingDoc=I0ba23aa426c611e6a807ad48145ed9f1&refType=RP&fi=co_pp_sp_735_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_735_528
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governor”). The constitutional provisions applicable to the judicial nominating 

commission are similarly nondiscretionary. 

Although the constitutional language is clear, and this Court need not go any 

further, a review of the amendments to Article V is also instructive. In 1996, the 

electorate voted to amend Article V, section 11(b), to provide that appointed 

judges serve a term “ending on the first Tuesday after the first Monday in January 

of the year following the general election occurring at least one year after the date 

of the appointment.” This amendment extended the length of gubernatorial 

appointments from the end of the term of a vacating officer. The amendment, 

enacted to address the “difficulties with appointing qualified individuals to serve 

relatively briefly on the circuit bench,” was “intended to provide the governor with 

the authority to appoint” even “when an election is scheduled within the 

foreseeable future.” Pincket, 765 So. 2d at 288. Thus, filling a vacancy by 

appointment, even when an election is imminent, was not only specifically 

contemplated and approved by the voters, it is mandated by Article V of the 

Florida Constitution. 

Here, the undisputed facts establish that Judge Foster’s resignation was 

tendered and accepted by the Governor before the election process commenced at 

the beginning of the candidate qualifying period. The Governor is therefore 

constitutionally authorized and obligated to fill the vacancy by appointment, and 
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the Secretary of State is prohibited from qualifying candidates for a judicial seat 

that will not be filled by election. Because Appellee’s arguments are contrary to 

the language of the Florida Constitution and well-established precedent, he cannot 

demonstrate a likelihood of success on the merits. The trial court erred in vacating 

the Preliminary Injunction Order. This Court should reinstate the automatic stay. 

B. The Preliminary Injunction Order contains remedies which exceed the 

trial court’s authority.  

 

Appellants are also likely to prevail on this appeal as the remedies granted 

by the Preliminary Injunction Order, interfering with the constitutional obligations 

of a non-party and mandating the Secretary of State take actions to qualify Plaintiff 

that conflict with Florida’s election laws, also form a basis for reversal.  

First, the trial court’s Preliminary Injunction Order improperly interfered 

with the constitutional obligations of a non-party: the Fourth Circuit Judicial 

Nominating Commission. Although the Fourth Circuit Judicial Nominating 

Commission was not a party to the action below, the Preliminary Injunction Order 

requires the Governor to “suspend all of the Fourth Judicial Nominating 

Commission’s activities Chaired by Patrick J. Kilbane, Jr. and duties as requested 

in his letter to the Commission on April 23, 2018” and enjoins the Governor from 

“accepting any nominees” submitted by the judicial nominating commission. App. 

155. However, “it is axiomatic that a trial court may not issue an injunction that 

interferes with the rights of those who are not parties to the action.” Trans Health 
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Mgmt. Inc. v. Nunziata, 159 So. 3d 850, 857 (Fla. 2d DCA 2014); see also S. Dade 

Farms, Inc. v. Peters, 88 So. 2d 891 (Fla. 1956) (Where six tenants were not 

parties to injunction proceeding by other tenant against landlord, court had no 

power to adjudicate validity of the leases to the six, nor the rights of the six tenants 

under them). This is true even when one of the parties to the action has partial 

“control” over the nonparties sought to be enjoined. Nunziata, 159 So. 2d at 858. 

Because the Fourth Circuit Judicial Nominating Commission has a constitutional 

obligation to make nominations under Article V, section 11, of the Florida 

Constitution, the trial court’s Preliminary Injunction Order therefore interferes 

improperly with the legal obligations of a non-party to this proceeding. 

Moreover, although the Judicial Nominating Commission is a non-party to 

the underlying action, it was named by Appellee as a defendant in a separate case 

filed last month in the Fourth Judicial Circuit. App. 142. In that case, Fourth 

Circuit Judge Waddell Wallace rejected Appellee’s request to enjoin the Judicial 

Nominating Commission from proceeding with the nominating process. App. 145. 

The Second Circuit Court in this case was without jurisdiction to modify the 

Fourth Circuit’s order, and should not have ordered relief inconsistent with that 

ordered by a sister court. See Lazar v. Lindsey, 510 So. 2d 981, 982 (Fla. 4th DCA 

1987) (noting the Circuit Court of the Fifteenth Judicial Circuit should not have 
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exercised jurisdiction and entered an order modifying an earlier order entered by 

the Circuit Court of the Eleventh Judicial Circuit).  

Second, the trial court’s Preliminary Injunction Order dictates that the 

Secretary of State “shall not remove Plaintiff David P. Trotti from the ballot” and 

also states the Secretary of State shall not remove Plaintiff from its public webpage 

announcing the Plaintiff has qualified as a candidate for Group 6.” App. 155. 

However, the trial court’s remedy also fails to contemplate the entirety of election 

law requirements. For example, the Division was required to submit the names of 

all duly qualified judicial candidates to the Supervisor of Elections by May 11, 

2018. See § 99.061 Fla. Stat. Similarly, it is the local Supervisors of Elections that 

prepare ballots—not the Secretary of State—and the Supervisors of Elections for 

the counties comprising the Fourth Judicial Circuit are also not parties to this 

action. 

The effect of the Preliminary Injunction Order is to require the Department 

of State to qualify Plaintiff for and potentially propel him into elected office by 

default. There is no authority for this Court to waive Florida’s election laws on 

Plaintiff’s behalf, and therefore the Order cannot stand. See, e.g., Bittel v. Scott, et. 

al., Case No, 17-CA-002301 (Fla. Cir. Ct. Dec. 15, 2017) (noting the court lacked 

jurisdiction to mandate earlier special elections as there is no provision for waiver 

of statutory election requirements). And even if the Order is read to require the 
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Department of State to take every action necessary to properly qualify Plaintiff as a 

candidate for judicial office, it is still legally insufficient. There is no precedent 

that would allow this Court to grant Plaintiff a judicial position through his post-

hoc orchestration of an unopposed election by litigation, even if Plaintiff were to 

prevail on the merits of his claim. To the contrary, when the Florida Supreme 

Court considered the question in 2016, the remedy ordered by the Court was to 

“reinstate the election” for the judicial office and to “accept candidates seeking to 

qualify for [the] judicial office” during a new and separate week-long qualifying 

period established by the Court. See Lerman v. Scott, SC16-783, 2016 WL 

3127708, at *1 (Fla. June 3, 2016). The remedy in Lerman was consistent with the 

Supreme Court’s prior precedent that, when a position is to be filled by election, 

“the people should have the available opportunity to select their public officer from 

a multiple choice of candidates.” Treiman, 342 So. 2d at 975 (quoting Hurt v. 

Naples, 299 So. 2d 17, 21 (Fla. 1974) ([w]idening the field of candidates is the 

rule, not the exception)). 

In light of the binding decision issued by this Court in Trotti I, it is no 

surprise that other potential candidates for the Fourth Judicial Circuit, Group 6, did 

not attempt to qualify for a judicial seat that the Division of Elections had 

acknowledged would be filled by appointment and that the Fourth Circuit Judicial 

Nominating Commission had already begun the process of filling by gubernatorial 
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appointment. And those who may have otherwise attempted to qualify as 

candidates for this seat should not be prejudiced for their reliance upon the validity 

of this Court’s rulings. Artz ex rel. Artz v. City of Tampa, 102 So. 3d 747, 751 (Fla. 

2d DCA 2012) (the law does not require a party to take action that would be futile). 

II. APPELLEE FAILED TO ESTABLISH AN EVIDENTIARY BASIS 

TO SUPPORT LIFTING THE STAY 
 

This Court should also reinstate the stay because the trial court’s order 

vacating the stay is devoid of factual findings demonstrating any “compelling 

circumstances” or likelihood of irreparable harm justifying the relief granted. And 

Appellee failed to present the requisite evidence. Pringle, 707 So. 2d at 390. 

Specifically, Appellee provided no evidence of harm—compelling, 

irreparable, or otherwise—that would be caused by Judicial Nominating 

Commission’s consideration of applicants and nomination of qualified candidates 

to the Governor. Similarly, Appellee provided no evidence of legal harm that 

would be caused if the Secretary of State does not include his name on a website. 

Although Appellee claimed he would be individually harmed if the automatic stay 

is maintained, the evidence before the circuit court does not support his claim. 

 Indeed, the trial court’s order vacating the stay did not even conclude that 

Appellee would be irreparably harmed if the stay were to remain in effect. The 

Order merely states that there is a “likelihood of irreparable harm” because “the 

appointment process will continue and the voters of the Fourth Judicial Circuit will 
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be deprived of their Constitutional right to elect their circuit judge.” See App. 179. 

This conclusory finding is not supported by any record evidence that the Appellee 

will be harmed in any way—compellingly, irreparably, or otherwise—if the 

automatic stay were to remain in place. The Order certainly does not establish that 

Appellee would be irreparably harmed by the Judicial Nominating Commission 

completing its interview and nominating process before the constitutional deadline 

of June 22, 2018. Nor does the Order establish that Appellee would be irreparably 

harmed if the Secretary of State fails to include his name on a website. Finally, 

despite the Order’s reference to the voters of the Fourth Judicial Circuit being 

“deprived of their Constitutional right to elect their circuit judge,” the effect of the 

trial court’s Preliminary Injunction Order is to install the Appellee as a Fourth 

Circuit Judge by judicial decree without an election. Without any citation to legal 

authority or record evidence, the trial court’s Preliminary Injunction Order has 

effectively deprived the voters of the Fourth Judicial Circuit of any opportunity to 

participate in the selection of their circuit judge through either the election process 

or the appointment process. 

Because Appellee failed to satisfy his burden to establish an evidentiary basis 

for lifting the stay, and because the trial court’s order fails to identify any 

“compelling circumstances” or irreparable harm to Appellee justifying the decision 

to vacate the automatic stay, the trial court’s order should be reversed. 
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III. THE BALANCE OF ALL RELEVANT FACTORS WEIGHS IN 

FAVOR OF REINSTATING THE STAY TO MAINTAIN THE 

STATUS QUO PENDING THE APPELLATE PROCESS 

 

The Florida Supreme Court’s precedent provides that automatic stays should 

be vacated only under the most compelling circumstances. This case, when 

considering the balance of equities, does not present those circumstances. The 

purpose of the automatic stay is to preserve the legal status quo pending appeal. 

See, e.g., Perez v. Perez, 769 So. 2d 389, 391, fn 4 (Fla. 3d DCA 1999). The status 

quo, in light of Trotti I, was that the seat vacated by Judge Foster would be filled 

by judicial appointment. While Plaintiff clearly hopes to change the law through 

this proceeding, his personal policy preferences are not the law of this state, and 

are not superior to the public equities in favor of reinstating the stay. And the 

public equities are compelling. Reinstating the stay will avoid the confusion 

associated with the Department of State’s obligations as to fulfilling election 

requirements not addressed by the circuit court’s Order.  

Maintaining the status quo is also consistent with Florida’s jurisprudential 

doctrine that intermediate appellate court decisions should be adhered to in the 

absence of Florida Supreme Court precedent to the contrary. Maintaining the status 

quo further ensures that if the seat is ultimately required to be filled by election, 

Appellee will not obtain it by default, but instead, the voters of the Fourth Judicial 

Circuit will have their voices heard. 
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The effect of the circuit court’s Preliminary Injunction Order is to prevent 

Appellants and the Fourth Circuit Judicial Nominating Commission from carrying 

out their constitutional obligations as commanded by the plain language of the 

Florida Constitution and confirmed by this Court in Trotti I. The trial court’s order 

vacating the stay should be reversed. 

CONCLUSION 

 

 Appellants respectfully request that this Court: 1) expedite consideration of 

this Motion; 2) issue an order immediately re-imposing the stay on an interim basis 

for the sole purpose of permitting the Fourth Circuit Judicial Nominating 

Commission to complete its interview and nomination process before the 

constitutional deadline of June 22, 2018, pending this Court’s consideration of the 

balance of the relief requested in this Motion; and 3) quash the trial court’s order 

vacating the automatic stay, thereby reinstating the automatic stay of the 

Preliminary Injunction Order pending appeal. 
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