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IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

 
RICHARD CORCORAN, in his official 
capacity as Speaker of the Florida House of 
Representatives; JOE NEGRON, in his 
official capacity as President of the Florida 
Senate; and THE FLORIDA LEGISLATURE, 

Defendants/Appellants,      
 
v. 
 
FLORIDA WILDLIFE FEDERATION, 
INC., et al., 

Plaintiffs/Appellees. 
______________________________________/  Case No. 1D18-3141 
RICHARD CORCORAN, in his official 
capacity as Speaker of the Florida House of 
Representatives; JOE NEGRON, in his 
official capacity as President of the Florida 
Senate; and THE FLORIDA LEGISLATURE, 

Defendants/Appellants,      
 
v. 
 
FLORIDA DEFENDERS OF THE 
ENVIRONMENT, INC., et al., 

Plaintiffs/Appellees. 
______________________________________/ 

APPELLEES’ SUGGESTION FOR CERTIFICATION  

 Appellees, Florida Wildlife Federation, Inc., Sierra Club, Inc., St. Johns 

Riverkeeper, Inc., Environmental Confederation of Southwest Florida, Inc., Manley 

Fuller (“FWF Plaintiffs”), Florida Defenders of the Environment, Inc., Steven J. 

Robitaille, Joseph W. Little, James P. Clugston, Lola Holland, Steven M. Holland, 

and W. Thomas Hawkins (“FDE Plaintiffs”) respectfully suggest that the final 

R
E

C
E

IV
E

D
, 7

/2
7/

20
18

 1
1:

35
 A

M
, K

ri
st

in
a 

Sa
m

ue
ls

, F
ir

st
 D

is
tr

ic
t C

ou
rt

 o
f 

A
pp

ea
l



2 
 
 

judgment under review by this court should be certified for immediate review by the 

supreme court and state: 

1. Florida Rule of Appellate Procedure 9.125(a) authorizes this court to certify 

that a case pending before it requires immediate resolution by the supreme court 

where the case presents issues of great public importance or that have a great effect 

on the administration of justice statewide.  

2. The present suggestion complies with the procedure required to invoke the 

Florida Supreme Court’s constitutional authority to review such decisions pursuant to 

Article V, Section 3(b)(5) of the Florida Constitution, and the present case meets the 

applicable criteria for certification.  

3. In the present case, the Defendants appealed the final judgment of the trial 

court (attached as Appendix A) construing Article X, Section 28 of the Florida 

Constitution.  As a result, the effect of the final judgment is stayed and nothing 

prevents the Legislature’s repeating the errors the circuit court identified. 

4. The voters adopted Article X, Section 28 of the Florida Constitution in 2014 

as Amendment One.  The amendment passed with the approval of 75% of the voters.  

Article X, Section 28 provides that the Land Acquisition Trust Fund receive 33% of 

documentary stamp tax receipts every year over a period of 20 years; and limits the 

purposes for which Land Acquisition Trust Fund funds can be appropriated and 

expended.  
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5. The funding required by Article X, Section 28 began on July 1, 2015. On 

June 22, 2015, the FWF Plaintiffs filed suit in the Second Circuit seeking declaratory 

judgment and other appropriate relief to forestall misapplication of the Land 

Acquisition Trust Fund funds.  But, while three years of litigation dragged on, the 

2015, 2016, 2017, and 2018 Legislatures systematically disregarded constitutional 

limits on spending.    

6. After protracted litigation, the circuit court entered judgment invalidating 

185 separate legislative appropriations and definitively construing Article X, Section 

28 for the first time.  

7. This appeal requires immediate resolution by the supreme court.  As the trial 

court noted, “we're obviously dealing with a very important issue of the Constitution 

and this citizen initiative….”  Transcript at 82 (attached as Appendix B).  Even 

though the Plaintiffs won below, the Defendants’ automatic stay creates the risk of 

yet another session where Article X, Section 28 is flaunted.   

8. The appeal presents questions of great public importance.  Some 

$650,000,000 is at stake every year.  See Brown v. Firestone, 382 So. 2d 654, 662 

(Fla. 1980) (holding “an immediate determination” required where doubt had been 

cast “upon the expenditure of substantial amounts of public funds[, b]ecause this 

lingering uncertainty hampers the state’s ability to finance ongoing state projects”). 
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More than a hundred unauthorized uses of Land Acquisition Trust Fund moneys 

annually leave important governmental functions on shaky ground.   

9. The case turns on questions of law which require immediate resolution 

before moneys from the Land Acquisition Trust Fund are misappropriated in a fifth 

legislative session.  In Division of Bond Finance v. Smathers, 337 So. 2d 805 (Fla. 

1976), a single unauthorized use of funds was deemed important enough to require 

immediate intervention by the Florida Supreme Court because “a proceeding in 

circuit court followed by appellate litigation might entail harmful delay.”  Id. at 808. 

10. Immediate supreme court review is necessary to definitively resolve the 

meaning of Article X, Section 28.  Clearing the air once and for all will preserve 

comity between the branches, and give the Legislature necessary guidance in 

carrying out the constitutional requirements the people of Florida laid down.  See 

League of Women Voters v. Detzner, 178 So. 3d 6, 8 (Fla. 1st DCA 2014) (“In this 

case, any doubts about the need for immediate review by the supreme court should 

be resolved in favor of certification.”).  

WHEREFORE, the Appellees respectfully request that this honorable court certify 

the trial court’s final judgment for immediate review by the Florida Supreme Court. 
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Rule 9.125(e)(3) Certificate 

 The undersigned attorneys express a belief, based on a reasoned and studied 

professional judgment, that this appeal requires immediate resolution by the supreme 

court and (a) is of great public importance, or (b) will have a great effect on the 

administration of justice throughout the state. 

s/Robert T. Benton, II 
Robert T. Benton, II 
bob@bentonlex.com 
Florida Bar No. 126020 
P.O. Box 412 
Tallahassee, FL 32302-0412 
(850) 566-4896 (Phone) 
Attorney for FWF Plaintiffs 
 
s/Bradley Marshall  
Bradley Marshall 
bmarshall@earthjustice.org  
Florida Bar No. 0098008 
Alisa Coe 
acoe@earthjustice.org 
Florida Bar No. 10187  
Earthjustice 
111 S. Martin Luther King Jr. Blvd. 
Tallahassee, Florida 32301 
(850) 681-0031 (Phone) 
(850) 681-0020 (Facsimile) 
Attorneys for FWF Plaintiffs 
 
 
 
 
 
 

s/Joseph W. Little               
Joseph W. Little 
Fla. Bar No. 196749 
3731 NW 13th Place  
Gainesville, FL 32605   
352-372-5955 
littlegnv@gmail.com   
Attorney for FDE Plaintiffs 
 

 
s/David Guest 
David Guest 
David@DavidGuestLaw.net 
Florida Bar No. 267228 
317 East Park Avenue 
Tallahassee, FL 32301 
Telephone 850-228-3337 
Attorney for FWF Plaintiffs 

 
s/Kenneth B. Wright, Esquire 
ken@jacobsonwright.com  
Florida Bar No.: 0893791 
1301 Riverplace Blvd., Suite 1818 
Jacksonville, FL 32207 
Telephone: 904-398-1818 
Facsimile: 904-398-7073 
Attorney for FWF Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that the foregoing document was served on the following counsel of 
record on July 27, 2018 by electronic mail. 

 
Joseph Little 
3731 NW 13th Place 
Gainesville, FL 32605 
Email: littlegnv@gmail.com 
Attorney for FDE Plaintiffs 

 
Steven Hall 
John W. Costigan 
General Counsel 
Florida Department of Agriculture 
And Consumer Services 
The Mayo Building 
Tallahassee, Florida 32399-0800 
Email: Steven.hall@freshfromflorida.com 
John.costigan@freshfromflorida.com 
Attorneys for Defendant, Commissioner of 
Agriculture 

 
Wayne E. Flowers 
John W. Wallace 
Lewis, Longman & Walker, P.A. 
245 Riverside Ave. Suite 150 
Jacksonville, Florida 32202 
P: (904) 353-6410 
F: (904) 353-7619 
Wflowers@llw-law.com 
jwallace@llw-law.com 
Secondary email: morourke@llw-law.com 
Co-Counsel for Florida Department of 
Agriculture and Consumer Services 
and Adam Putnam 

 
Carlos A Rey, Asst. General Counsel 
David A. Fugett, Asst. General Counsel 
R A Gray Building, Suite 100 
500 South Bronough 
Tallahassee, FL 32399-0250 
Email: 
David.Fugett@dos.myflorida.com 
Carlos.Rey@dos.myflorida.com; 
Attorneys for Defendant, Florida Secretary of State 
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Andy Bardos  
Tim Moore 
Ashley Lukis 
Gray Robinson P.A. 
Post Office Box 11189 
Tallahassee, Florida 32302 
Telephone: 850-577-9090 
Email: 
Andy.Bardos@gray-robinson.com 
tim.moore@gray-robinson.com 
ashley.lukis@gray-robinson.com 
Attorneys for Defendants the Florida Legislature, Senate President Joe 
Negron, and Speaker Richard Corcoran 

 
George N. Meros 
Holland & Knight 
315 S. Calhoun St., Suite 600 
Tallahassee, Florida 32301 
Telephone: 850-425-5622 
Email: 
George.Meros@hklaw.com 
Attorney for Defendants the Florida Legislature, Senate President Joe 
Negron, and Speaker Richard Corcoran 

 
Dawn Roberts, General Counsel 
Christie Letarte, Deputy General Counsel 
The Florida Senate 
302 The Capitol 
404 South Monroe Street 
Tallahassee, Florida 32399-1100 
roberts.dawn@flsenate.gov 
letarte.christie@flsenate.gov 
everette.shirlyne@flsenate.gov 
Attorneys for Defendant, Senate President 

 
Adam S. Tanenbaum, General Counsel 
418 The Capitol 
402 South Monroe Street 
Tallahassee, FL 32399-1300 
Adam.tanenbaum@myfloridahouse.gov 
Adam.tanenbaum1@gmail.com 
Telephone: (850) 717-5500 
Attorney for the Speaker of the Florida House of Representatives 

 
Harold G. Vielhauer 
Anthony Pinzino 
Florida Fish and Wildlife Conservation Commission 
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620 South Meridian Street 

Tallahassee, Florida 32399-1600 
bud.vielhauer@myfwc.com 
anthony.pinzino@myfwc.com 
Attorneys for Defendants, Executive Director and Florida Fish and Wildlife Commission 

 
Jeffrey Brown 
Kelley Corbari 
3900 Commonwealth Boulevard 
Tallahassee, Florida 32399 
Telephone: (850) 245-2242 
Facsimile: (850) 245-2302 
Jeffrey.Brown@dep.state.fl.us 
Kelley.corbari@dep.state.fl.us 
Taylor.coram@dep.state.fl.us 
Attorneys for Defendants Secretary and 
Department of Environmental Protection 

 
David Guest 
525 W. 8th Avenue 
Tallahassee, Florida 32303 
Telephone: (850) 228-3337 
David@DavidGuestLaw.net 
Attorney for FWF Plaintiffs 

 
Kenneth Wright 
501 Riverside Avenue, Suite 903 
Jacksonville, FL 32202 
Telephone: (904) 398-1818 
Facsimile: (904) 398-7073 
ken@jacobsonwright.com 
jacobsonwrightpa@gmail.om 
service@jacobsonwright.com Attorney for 
FWF Plaintiffs 

 
 

/s/Bradley Marshall 
Attorney 



 
 

Appendix A 



Filing # 74228147 E-Filed 06/28/2018 10:44:57 AM

IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

FLORIDA WILDLIFE FEDERATION, 
INC., et al., 

Plaintiffs, 

V. 

JOE NEGRON, as President of the 
Florida Senate, et al., 

Defendants. 
I --------------

FLORIDA DEFENDERS OF THE 
ENVIRONMENT, INC., et al. , 

Plaintiffs, 

V. 

KEN DETZNER, in his official capacity as 
Florida Secretary of State, et al. , 

Def end ants. 
I ---------------

Case No.: 2015-CA-001423 

Case No. 20 l 5-CA-002682 

FINAL JUDGMENT FOR PLAINTIFFS 

A hearing was held in this case on June 15, 2018 on ( 1) the motion for summary 

judgment of Plaintiffs Florida Defenders of the Environment (FDE), et al. , (2) the motion for 

partial summary judgment of Plaintiffs Florida Wildlife Federation, Inc. (FWF), et al. , and (3) 

the motion for summary judgment of Florida Department of State. All parties were represented 

by counsel at the hearing. 

With regard to the three above specified motions, FDE's motion for summary judgment 

was argued first because it was the first filed. Based upon the Court's ruling for FOE at the 



conclusion of the argument on that motion, the parties conceded the ruling in FDE's favor was 

dispositive of the other two motions, consequently no further argument was held. The parties 

agreed that pursuant to that ruling the trial scheduled for July 23-27, 2018 would be cancelled. 

In making this ruling the Court considered all materials proper to consider on the motions 

pursuant to Florida Rule of Civil Procedure 1.510. 

This case involves two cases filed challenging the constitutionality of appropriations 

from Florida's Land Acquisition Trust Fund and expenditures by four State of Florida agencies. 

The two cases were ultimately consolidated. The agency Defendants are the Department of 

Agriculture and Consumer Services, the Department of Environmental Protection, the Fish and 

Wildlife Conservation Commission and the Department of State. The two cases were ultimately 

consolidated. 

The cases concern Article X, Section 28 of the Florida Constitution, which states in full 

as follows: 

SECTION 28. Land Acquisition Trust Fund. -

(a) Effective on July I of the year following passage of this amendment by the 
voters, and for a period of 20 years after that effective date, the Land 
Acquisition Trust Fund shall receive no less than 33 percent of net revenues 
derived from the existing excise tax on documents, as defined in the statutes in 
effect on January I, 2012, as amended from time to time, or any successor or 
replacement tax, after the Department of Revenue first deducts a service 
charge to pay the costs of the collection and enforcement of the excise tax on 
documents. 

(b) Funds in the Land Acquisition Trust Fund shall be expended only for the 
following purposes: 

(1) As provided by law, to finance or refinance: the acquisition and improvement 
of land, water areas, and related property interests, including conservation 
easements, and resources for conservation lands including wetlands, forests, 
and fish and wildlife habitat; wildlife management areas; lands that protect 
water resources and drinking water sources, including lands protecting the 
water quality and quantity of rivers, lakes, streams, springsheds, and lands 
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providing recharge for groundwater and aquifer systems; lands in the 
Everglades Agricultural Area and the Everglades Protection Area, as defined 
in Article II, Section 7(b ); beaches and shores; outdoor recreation lands, 
including recreational trails, parks, and urban open space; rural landscapes; 
working farms and ranches; historic or geologic sites; together with 
management, restoration of natural systems, and the enhancement of public 
access or recreational enjoyment of conservation lands. 

(2) To pay the debt service on bonds issued pursuant to Article VII, Section 11 (e). 

(c) The moneys deposited into the Land Acquisition Trust Fund, as defined by the 
statutes in effect on January 1, 2012, shall not be or become commingled with 
the general revenue fund of the state. 

Article X, Section 28 was a citizen initiative amendment approved by 75% of Florida 

voters in the November 2014 election. It has a plain meaning based on its words and grammar. 

The plain meaning is that funds in the Land Acquisition Trust Fund can be expended only for 

( 1) the acquisition of conservation lands, and (2) the improvement, management, restoration and 

enhancement of public access and enjoyment of those conservation lands purchased after the 

effective date of the amendment. 

The title of the amendment is an important part of what makes the language so 

unambiguous. The title is "Land Acquisition Trust Fund." It is a trust fund for the acquisition of 

land. 

Subsection (b) states the funds "shall be expended only for the following purposes." 

Those purposes are set out in two parts, the first of which is subsection (b )( 1 ). That subsection 

contains a single lengthy sentence (almost 150 words), which begins "as provided by law to 

finance or refinance:" followed by a set of 10 clauses separated by semicolons. The term 

"finance or refinance" means to provide funds to pay for something. The first group of things 

that can be financed or refinanced are "the acquisition and improvement of land, water areas, and 

related property interests, including conservation easements, and resources for conservation 

lands including wetlands, forests, and fish and wildlife habitat." The subsection goes on to list 
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the other types of conservation lands that can be acquired and improved. Accordingly, what can 

be acquired and improved are conservation land and water areas, and related property interests. 

Concluding the lengthy sentence in subsection (b )( 1 ), the last clause is introduced with 

the connecting words " together with," followed by the phrase "management, restoration of 

natural systems, and the enhancement of public access or recreational enjoyment of conservation 

lands." The connecting words "together with" does more than add one group to the list - it also 

attaches it to the clauses preceding it. After conservation lands are first acquired, they then may 

be managed or restored so that public enjoyment of them is enhanced. This is the plain meaning 

of the text, and it is the only reading of that subsection that gives effect to all the words, the 

grammar and punctuation. 

The plain meaning of the text is supported by the ballot title and summary put before the 

voters. The ballot title was "Water and Land Conservation - Dedicates Funds to Acquire and 

Restore Florida Conservation and Recreation Lands." The ballot summary further explained 

what acquisition and restoration is and how they were going to be accomplished. It read: "Funds 

the Land Acquisition Trust Fund to acquire, restore, improve, and manage conservation lands," 

and lists those conservation lands that can be acquired and then restored, improved, and 

managed. In 2013 the Florida Supreme Court issued its advisory opinion which interpreted the 

proposed amendment to determine whether it complied with the single subject and accurate 

ballot title and summary requirements. The Court held the title and summary were 

"straightforward and accurate." Advisory Op. to Alty. Gen. re Water & Land Conservation -

Dedicates Funds to Acquire & Restore Fla. Conservation & Recreation Lands, 123 So.3d 47, 52 

(Fla. 2013). 

4 



The clear intent was to create a trust fund to purchase new conservation lands and take 

care of them. The conservation lands the State already owned were to be taken care of, certainly, 

but from non-trust money. 

This interpretation of Article X, Section 28 is consistent with the context in which it was 

passed. Beginning in 1963, with the passage of the Outdoor Recreation and Conservation Act, a 

succession of programs purchased lands for public recreation and for conservation of water and 

other natural resources. They were financed by the Land Acquisition Trust Fund which was 

created by constitutional amendment and by a statute incorporated by reference into the 

amendment. It read in relevant part: 

Bonds; land acquisition for outdoor recreation development. - The outdoor 
recreational development council, as created by the 1963 legislature, may issue 
revenue bonds, revenue certificates or other evidences of indebtedness to acquire 
lands, water areas and related resources, and to construct, improve, enlarge and 
extend capital improvements and facilities thereon in furtherance of outdoor 
recreation, natural resources conservation and related facilities in this state; 
provided, however, the legislature with respect to such revenue bonds, revenue 
certificates or other evidences of indebtedness shall designate the revenue or tax 
sources to be deposited in or credited to the land acquisition trust fund for their 
repayment and may impose restrictions on their issuance, including the fixing of 
maximum interest rates and discounts. The land acquisition trust fund, created by 
the 1963 legislature for these multiple public purposes, shall continue from the 
date of the adoption of this amendment for a period of fifty years. 

Article IX, Section 17, Florida Constitution ( 1965). 

The statutory Land Acquisition Trust Fund incorporated by reference into the 1965 

amendment was Section 375.041, Florida Statutes, the Outdoor Recreation and Conservation Act 

of I 963, which provided, in pertinent part: 

(1) There is hereby created a land acquisition trust fund to facilitate and expedite 
the acquisition of land, water areas and related resources required to 
accomplish the purposes of this act. ... All moneys so deposited into the land 
acquisition trust fund shall be trust funds for the uses and purposes herein set 
forth, ... and such moneys shall not become or be commingled with the general 
revenue fund of the state .... 
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*** 
(3) Any moneys in the land acquisition trust fund ... may be expended from time 

to time to acquire land, water areas, and related resources and to construct, 
improve, enlarge, extend, operate and maintain capital improvements and 
facilities in accordance with the plan. 

Other legislation was enacted over the years to accomplish those purposes. However, as 

stated in the 1965 amendment, the Land Acquisition Trust Fund was to expire in 50 years. It was 

essentially replaced by Article X, Section 28 in the 2014 election. 

None of the appropriations from the Land Acquisition Trust Fund in Article X, Section 

28 contain restrictions on the use of the funds for the purposes allowable under that 

constitutional provision. Defendants' interrogatory answers to FDE's fourth interrogatories 

essentially state that the funds are not separately accounted for by the Defendant agencies. 

Exhibit G to FOE Plaintiffs' Motion for Summary Judgment (Response Nos. 2-9 of Fourth 

Interrogatories to Agency Defendants). 

The undisputed facts in this case include discovery responses and admissions by 

Defendants demonstrating they commingle Land Acquisition Trust Fund money with money 

from General Revenue and other sources. Article X, Section 28 (c) was inserted specifically to 

prohibit such commingling. Subsection (c) states: 

The moneys deposited into the Land Acquisition Trust Fund, as defined by the 
statutes in effect on January I, 2012, shall not be or become commingled with the 
General Revenue Fund of the state. 

Like all prohibitions on commingling, the purpose of this commingling prohibition is to 

prevent the money in the Land Acquisition Trust Fund from being used for other purposes. 

Commingling Land Acquisition Trust Fund money with other funds deprives them of their 

constitutionally restricted character. 
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In their consolidated response to the motions for summary judgment, Defendants 

submitted no evidence to show any of the challenged appropriations may have been used for 

management of any conservation lands newly acquired with funds appropriated from Article X, 

Section 28. Instead, they agreed that if Plaintiffs' interpretation is correct, no existing programs 

could have been shifted from other funding sources to the Land Acquisition Trust Fund. 

Because Plaintiffs did not challenge any appropriations for conservation land acquisition, 

all of the challenged appropriations from the Land Acquisition Trust Fund are hereby declared 

unconstitutional to the extent set out in the relevant complaints. 

For the reasons stated here, this Final Judgment is entered for all Plaintiffs and against all 

Defendants. It is ORDERED AND ADJUDGED that: 

1. Article X, Section 28 creates a trust fund that must be expended, if at all, to acquire 

conservation lands or other conservation property interests, as defined by that provision, 

that the State of Florida did not own on the effective date of that amendment and 

thereafter, to improve, manage, restore natural systems thereon, and enhance public 

access or enjoyment of those conservation lands. 

2. Funds in the Land Acquisition Trust Fund created by Article X, Section 28 may not be 

expended to improve, manage, restore natural systems on, or enhance public enjoyment 

of non- conservation lands or water, or for any non-conservation purpose without regard 

to when the State acquired any land, water or other property. 

3. No appropriation from the Land Acquisition Trust Fund created by Article X, Section 28 

may be made to any agency or other entity that receives funding from any other source, 

including General Revenue, without clear language limiting the use of the Land 

Acquisition Trust Fund money to the purposes authorized by Article X, Section 28. 
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4. Agencies expending money from the Land Acquisition Trust Fund must track 

expenditures to ensure they are being made in compliance with Article X, Section 28. 

5. The following specific provisions are unconstitutional to the extent set forth in the 

operative complaints in this action: appropriation numbers 13 76, 13 77, 13 77 A, 13 79, 

1380, 1381, 1381A, 1382, 1390, 1406, 1407, 1408, 1413, 1414, 1415, 1416A, 1417, 

1419, 1420, 1421 ,1422, 1428, 1497, 1516, 1518, 1523, 1525, 1532, 1533, 1535, 1539, 

1555, 1556, 1557, 1564, 1572, 1573, 1574, 1578, 1579, 1581, 1582, 1583, 1599, 1601, 

1605, 1606, 1608, 1614, 1623, 1624, 1625, 1635, 1638, 1640, 1641 , 1642, 1643, 1644, 

1646, 1648, 1649, 1650, 1660, 1694, 1696, 1705, 1706, 1713, 1714, 1715, 1721 , 1723, 

1740, 1749, 1753, 1757, 1759, 1765, 1769, 1772, 1778, 1780, 1788, 1790, 1794, 1795, 

1796, 1808, 1813, 1818, 1820, 1827, 1843, 1845, 1852, 1855, 3056, 3081, 3082, 3083, 

3087, 3088, 3089, 3090, 3091, 3092, 3113, 3114, 3115, and 3122 from Chapter 2015-

232, Laws of Florida, and appropriation numbers 1341, 1343, 1344, 1345, 1345A, 1354, 

1370, 1371, 1372, 1377, 1379, 1382, 1384, 1385, 1387, 1393, 1483, 1490, 1492, 1498, 

1499, 1505, 1542, 1547, 1548, 1565, 1567, 1571, 1584, 1587, 1607, 1609, 1620, 1623, 

1640, 1644, 1675, 1677, 1688, 1691, 1692, 1700, 1701, 1702, 1709, 1711 , 1729, 1739, 

1743, 1749, 1751 , 1752, 1757, 1763, 1769, 1779, 1781 , 1793, 1799, 1804, 1841 , 1844, 

3041, 3067, 3068, 3069, 3072, 3075, 3076, 3077, 3098, 3099, 3100, and 3104 from 

Chapter 2016 - 66, Laws of Florida. 

"~1i DONE AND ORDERED in Chambers, Tallahassee, Leon County, Florida, on this d-C> _ _ 

day of June, 2018. 
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CHA LES W. DODSON 
Circui Judge 

Copies.furnished to all parties on the enclosed service list. 

SERVICE LIST 

Joseph Little 
3731 NW 13th Place 
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Gainesville, FL 32605 

Email: lialegnvOJmait, com 

Attorney for FDE Plaintiffs 

Steven Hall 

John W. Costigan 

General Counsel 

Florida Department of Agriculture And 

Consumer Services 

The Mayo Building 

Tallahassee, Florida 32399-0800 

Email: Steven.hall@freshfromflorida.com 

John.costigan@freshfromflorida.com 

Attorneys for Defendant, Commissioner of 

Agriculture 

Wayne E. Flowers 

John W. Wallace 

Lewis, Longman & Walker, P.A. 

245 Riverside Ave. Suite 150 

Jacksonville, Florida 32202 

P: (904) 353-6410 

F: (904) 353-7619 

Wflowers@llw-law.com 

jwallace@llw-law.com 
Secondary email: morourke@llw-law.com 

Co-Counsel for Florida Department of 
Agriculture and Consumer Services and 
Adam Putnam 

Carlos A Rey, Asst. General Counsel 

David A. Fugett, Asst. General Counsel 

R A Gray Building, Suite l 00 

500 South Bronaugh 

Tallahassee, FL 32399-0250 
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Email: David.Fugett@dos.myflorida.com 

Carlos.Rey@dos.myflorida.com 

Attorneys.for Defendant, Florida Secretary 

of State 

Andy Bardos 

Tim Moore 

Gray Robinson P.A. 
Post Office Box 11189 

Tallahassee, Florida 32302 

Telephone: 850-577-9090 

Email: Andy.Bardos@gray-robinson.com 

tim.moore@gray-robinson.com 

Attorneys.for Defendants the Florida 
Legislature, Senate President Joe Negron, 
and Speaker Richard Corcoran 

George N. Meros 

Holland & Knight 

315 S. Calhoun St. , Suite 600 

Tallahassee, Florida 32301 

Telephone: 850-425-5622 

Email: George.Meros@hklaw.com 

Attorney/or Defendants the Florida 
Legislature, Senate President Joe Negron, 
and Speaker Richard Corcoran 

Dawn Roberts, General Counsel 

Christie Letarte, Deputy General Counsel 

The Florida Senate 

302 The Capitol 

404 South Monroe Street 

Tallahassee, Florida 32399-1100 

roberts.dawn@ flsenate.gov 
letarte.christie@flsenate.gov 



everette.shirlyne@flsenate.gov 
Attorneys/or Defendant, Senate President 

Adam S. Tanenbaum, General Counsel 

418 The Capitol 402 South Monroe Street 

Tallahassee, FL 32399-1300 
Adam.tanenbaum@myfloridahouse.gov 

Adam.tanenbauml@gmail.com 
Telephone: (850) 717-5500 
Attorney for the Speaker of the Florida 
House of Representatives 

Harold G. Vielhauer 
Anthony Pinzino 
Florida Fish and Wildlife Conservation 
Commission 

620 South Meridian Street 

Tallahassee, Florida 32399-1600 
bud.vielhauer@myfwc.com 
anthony.pinzino@myfwc.com 
Attorneys for Defendants, Executive 

Director and Florida Fish and Wildlife 

Commission 

Jeffrey Brown 
Kelley Corbari 
3900 Commonwealth Boulevard 
Tallahassee, Florida 32399 
Telephone: (850) 245-2242 

Facsimile: (850) 245-2302 
Jeffrey.Brown@dep.state.fl.us 
Kelley.corbari@dep.state.fl.us 
Taylor.coram@dep.state.fl.us 
Attorneys for Defendants Secretary and 

Department of Environmental Protection 

David Guest 
525 W. 8th Avenue 
Tallahassee, Florida 32303 
Telephone: (850) 228-3337 
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David@DavidGuestLaw.net 
Attorney_for FWF PlainN[f,; 

Kenneth Wright 

501 Riverside Avenue, Suite 903 

Jacksonville, FL 32202 
Telephone: (904) 398-1818 
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 1              P R O C E E D I N G S
 2       THE BAILIFF: All rise.  Court is now in
 3  session.  The Honorable Charles Dodson
 4  presiding.
 5       THE COURT: Yes.  Good morning.  Be
 6  seated, please.  Thanks.
 7       My understanding is we're going to start
 8  with the motion in limine.  Is that right?
 9       MR. MEROS: Yes, sir.
10       THE COURT: Who's arguing that for the
11  defense?
12       MR. MEROS: I am, Your Honor.
13       THE COURT: Mr. Meros?
14       MR. MEROS: Yes, sir.  Are you ready for
15  me?
16       THE COURT: Yes, sir.
17       MR. MEROS: May it please the Court, Your
18  Honor.  Good morning.  My name is George Meros
19  on behalf of the legislative parties.  I am
20  here to argue the motion in limine to exclude
21  the report of the Land Management Uniform
22  Accounting Council for years 2015 and 2016 as
23  inadmissible hearsay.
24       Now, I will refer to that, as opposed to
25  being here an hour trying to say "the council"
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 1  every time, as "the LMUAC report."  But it's
 2  actually L-M-U-A-C, but I'm going to say LMUAC
 3  because I don't know how to say LMUAC.
 4       Just, Your Honor, a short history of the
 5  case, to put this in perspective.  In the
 6  initial complaint or complaints in this case,
 7  the plaintiffs asked the Court essentially to
 8  look at the title of Amendment 1, and when I
 9  say Amendment 1, I'm talking about Section X,
10  Article 28 of the Florida Constitution.
11       But they asked the Court to look at the
12  title of the constitutional amendment and the
13  ballot summary, with very little interest
14  whatsoever in the actual text of the amendment,
15  to determine that somehow the Legislature
16  misappropriated funds or appropriated funds
17  inconsistent with Amendment 1.
18       Now, in the fifth amendment complaint,
19  what the plaintiffs have done is place their
20  case on the strength of the LMUAC report, and
21  specifically page 21 of the LMUAC report, which
22  is attached to our motion in limine, and allege
23  that, notwithstanding its broad language and
24  well-established case law about how one
25  interprets either a statute or constitutional
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 1  provision, they assert that the only
 2  permissible appropriations under Amendment 1
 3  are matters relating to management of public
 4  lands.
 5       Now, the plaintiff -- I mean, the
 6  defendants of course and certainly the
 7  legislative parties absolutely disagree with
 8  that interpretation, and so I want it to be
 9  very clear, and you will be hearing motions for
10  summary judgment and argument that I believe
11  will make it very clear that the -- from our
12  position, that Amendment 1 is vastly more
13  expansive than simply appropriations for
14  management of public lands.
15       But notwithstanding that, assuming that in
16  fact that is the case, the plaintiffs place
17  their -- one group of plaintiffs place their
18  case on this report of a council created by the
19  Legislature approximately 13 years ago.  And if
20  the Court looks at approximately paragraphs 40
21  through 85 of the fifth amended complaint, the
22  Court will see how it believes that this report
23  properly and accurately reports expenditures
24  relating to land management or land management
25  of public lands, and then posits that the
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 1  Legislature appropriated funds greater than
 2  that expended by land management, and
 3  therefore, the difference means that the
 4  Legislature inappropriately appropriated funds
 5  in violation of Amendment 1.
 6       The problem with that, Your Honor, is that
 7  the LMUAC report is, without question, hearsay.
 8  There's no dispute about that.  It is without
 9  question that there is approximately
10  $170 million stated in the LMUAC report as
11  expenditures that are incorrect, inaccurate.
12       There are, in addition, by its own
13  admission in the LMUAC report in its
14  introduction, there are expenditures well
15  beyond that that the LMUAC report expressly
16  concedes it did not consider.
17       And so we have a document that is hearsay.
18  We have a document that by the very -- by all
19  parties here agrees that it is fundamentally
20  and substantially flawed, and the plaintiffs
21  want to assert that, well, no harm, no foul.
22  We agree that there's substantial errors in
23  this, but we have admitted that, and so
24  therefore we can just somehow correct those --
25  those errors in the LMUAC report.
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 1       There's any number of problems with that,
 2  Your Honor, but the first one is that under
 3  Florida law and what the Florida Supreme Court
 4  has done is to say, as the Court knows, that
 5  hearsay is unreliable and is inadmissible,
 6  subject to certain exceptions.  When one
 7  asserts an exception, that entity or person has
 8  the burden to prove that it not only fits
 9  within the exception, but that the out-of-court
10  statement has some indicia of reliability, some
11  indicia of accuracy.
12       And there are three exceptions that they
13  assert, the public records exception, party
14  statement exception, and a business record
15  exception.  But, based on the Garland case and
16  also a case that I will cite to the Court that
17  was not cited before, a First DCA case,
18  Saucier, and that is S-A-U-C-I-E-R, v. State,
19  491 So.2d, 1282, and that's a Florida First DCA
20  1986 case, that states, again, that any
21  exception of those three, the party seeking
22  introduction of an out-of-court statement must
23  show some indicia of reliability.
24       To the contrary here, the plaintiffs have
25  appropriately admitted that it is substantially
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 1  flawed, and also there is nothing to suggest
 2  that the flaws are not greater than that.  The
 3  plaintiffs say to the Court, well, we have
 4  corrected that.  Well, they aren't the
 5  declarant.  The LMUAC report is the declarant.
 6  Nothing has changed in the LMUAC report other
 7  than -- and the only thing that has changed is
 8  the parties come to an agreement that there are
 9  extraordinary errors in the LMUAC report, and
10  who knows what else might be in there.
11       And the Florida Supreme Court has made it
12  very clear that any trier of fact, not just the
13  jury, but a judge sitting as a fact finder must
14  not rely on something like that that is so
15  unreliable.  And one -- as the Court well
16  knows, one of the reasons why a hearsay
17  exclusion is so important is because one cannot
18  determine the veracity or the accuracy -- and
19  not the dishonesty, but the errors or the
20  inaccuracy of what an out-of-court declarant
21  might have said.
22       And here we have to think about what the
23  LMUAC report is, how the LMUAC report comes
24  into being, to determine who the declarants
25  are.  Under the statute cited to the Court,
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 1  LMUAC is a council.  It is not a state agency.
 2  It is a council housed within the Department of
 3  Environmental Protection.  It is not an entity
 4  of the Department of Environmental Protection.
 5  But the council relies on individuals in
 6  various agencies to calculate numbers, to
 7  provide data -- or not provide data, but to
 8  look at data, calculate numbers, provide that
 9  to someone presumably higher in the agency for
10  review, and then to send that to staff at the
11  LMUAC council, and then for the council to
12  publish the representations made.
13       It is that final step that is the
14  declarant here, and the declarant here, the
15  LMUAC report, has been shown to be
16  fundamentally flawed.
17       THE COURT: But does make it a difference
18  that -- you know, I'm a lot more sensitive to
19  motions in limine when I'm doing a jury trial,
20  of course.
21       MR. MEROS: Sure.
22       THE COURT: With it being a non-jury, and
23  if you look at the council's report, the first
24  page says it is made up of the Division of
25  State Lands, the Division of Recreation and
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 1  Parks, the Office of Coastal and Aquatic
 2  Management Areas, the Office of Greenways and
 3  Trails, all within the Department of
 4  Environmental Protection, and you've got
 5  Agriculture, the Florida Forest Service, and
 6  the Fish and Wildlife Conservation Commission,
 7  and the Department of State's Division of
 8  Historical Resources.
 9       And then it comes over on the second page
10  and it talks about who those people are.  And
11  then on the third page it kind of goes through
12  the history of the council and it says it was
13  created by the 2000 Florida Legislature, it's
14  comprised of the people I just read there, and
15  then it says, as mandated by the legislation,
16  the L-M-U-A-C, LMUAC or whatever you want to
17  call it, developed a uniform method for
18  compiling and reporting accurate costs of land
19  management activities.  And it goes on and on
20  to talk about what they're doing.
21       In a non-jury trial, wouldn't you be able
22  to come in and bring your own witnesses to talk
23  about how that wasn't trustworthy in the
24  specific areas?
25       MR. MEROS: Certainly.  But let me explain
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 1  why it's so critical here, that just because
 2  it's nonjury, and goodness knows Courts
 3  understand how to evaluate facts.  But the
 4  reason why it's so fundamentally important here
 5  is, by its own terms, it talks about the fact
 6  that this is an accurate representation and
 7  recitation and accumulation of information
 8  about land management costs, but the parties
 9  know it is not.  It absolutely is not.
10       Now, this Court can take that into
11  consideration, but here what we have is we have
12  a proxy for real evidence.  We have the
13  plaintiffs relying on a report which by their
14  own terms is inaccurate.
15       THE COURT: Well, let me ask you this
16  question, just so I'm clear as to the defense's
17  position in this.  Suppose for the purpose of
18  argument that the report was totally accurate.
19  Would you have an objection to its
20  admissibility then?  It would still be hearsay.
21       MR. MEROS: I think we still would have an
22  objection that it is hearsay, it doesn't fit
23  within the party admission statement because
24  the council is the declarant.
25       THE COURT: So basically your argument is
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 1  it's not an admission, but even if it is an
 2  admission it's not trustworthy.
 3       MR. MEROS: That's certainly my argument,
 4  and any of the exceptions have the -- some
 5  element of trustworthiness.  And, Your Honor,
 6  it is their burden, it is the plaintiff's
 7  burden to show the trustworthiness of the
 8  document, notwithstanding the exceptions.
 9  That's what the Garland case says, that's what
10  the Saucier case says.
11       And here what should have happened is what
12  the defendants are ready to do at trial, and
13  that is, instead of using a document that is so
14  fundamentally flawed as their linchpin to the
15  case, they should have discovered exactly what
16  the agencies reported, how they reported that,
17  and whether or not in fact those were accurate
18  reports.
19       What we will come to this Court and show
20  is, with all of these agencies, what do they
21  really do?  How do they spend their money?  How
22  do they save Florida from environmental
23  disaster?  How do they improve Florida's
24  environmental health?  And what do they do and
25  how do they spend that money, all consistent
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 1  with Amendment 1?
 2       What the plaintiffs want to do to the
 3  contrary is say, Judge, just look at this
 4  number of X dollars, and notwithstanding the
 5  fact that we admit that over $170 million of
 6  that is just wrong, utilize that and then just
 7  take another number and subtract from this
 8  incorrect number, this completely unreliable
 9  number, and you get to a delta which proves
10  their case.
11       That is exactly the sort of reason why
12  even in a non-jury trial this Court should not
13  permit that to occur.  This case should be --
14  and it will be on our side -- showing the Court
15  the reality of what the State does with the
16  public money and how it goes directly to the
17  heart of the environmental expenditures that
18  the public wanted.
19       And they don't do that.  They don't do
20  that for whatever reason.  They instead want
21  the Court to say, well, it's a flawed document,
22  but I can figure it out.
23       But I would suggest to Your Honor there's
24  no way to figure it out absent much more
25  inquiry, because there's so many steps along
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 1  the line.
 2       Just like I said, there's an affidavit
 3  here that talks about the fact that there was
 4  employee turnover and the report was not
 5  properly done.  There's another affidavit that
 6  talks about the fact that certain things were
 7  not accurately accounted for.  The plaintiffs
 8  talked about it being all clerical.  It is not
 9  all clerical.  It is the fact that there are
10  human errors and that there is a repeated chain
11  of declarants leading to errors, and many of
12  those errors might not have been discovered.
13       If plaintiffs had proven -- had tried to
14  prove their case, as they could have done, they
15  could have presented this Court with a real
16  number.  LMUAC doesn't show a real number by
17  its own admission in its exclusions and by the
18  admissions of both parties here.
19       And so I would suggest -- this goes to the
20  heart of a situation where the Court might be
21  under an impression about the LMUAC serving as
22  a basis for a Court's finding of fact or a
23  Court's conclusion of law, and that's exactly
24  why in a non-jury trial this sort of report
25  with these sorts of flaws shouldn't be
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 1  admissible.
 2       Let me just see if I have -- also, the
 3  Court can read, and I don't need to read to the
 4  Court the various errors and from which
 5  agencies.  I presume --
 6       THE COURT: I read those affidavits.
 7       MR. MEROS: I'm sorry?
 8       THE COURT: I read those affidavits.
 9       MR. MEROS: And you've read our motion, so
10  you know the various elements of the errors.
11  So if you have no other questions, I'd ask that
12  the Court exclude the report.
13       THE COURT: Counsel for the plaintiffs.
14       MR. GUEST: Thank you, Your Honor.  David
15  Guest representing the FWF, plaintiffs.
16       This case is about that accounting.  As
17  you discussed earlier, that's the formal
18  accounting of the State that was done according
19  to a statute that has very specific
20  requirements.  The requirements are to have a
21  uniform system to divide it into different
22  categories to account for each categories.  The
23  price tag for the primary management here,
24  which you can see on page -- table 21 and -- on
25  page 21 and also on page 11, is you have a
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 1  very, very detailed accounting of 18 budget
 2  categories on page 21, and you have about a
 3  dozen types of expenditures that is a different
 4  view than the budget categories that are out
 5  there.
 6       What these are for -- let me read over my
 7  notes a minute.
 8       What these are for are the price tag for
 9  implementing management plans.  As we've shown
10  in the complaint and elsewhere, and in the
11  summary judgment motion, too, we give some
12  illustrations of land management plans.
13  They're extraordinarily detailed.  There are
14  specific requirements for them by rule.  They
15  include resource management, which is, you
16  know, keeping the trees going, thinning them
17  and things of that sort.  They include of
18  course prescribed burns, too.  They include,
19  you know, picking up the garbage and stuff like
20  that.  That's one.
21       Two is they include restoration that is
22  hydrologic restoration, which is the water
23  part, and there is terrestrial restoration,
24  which is the terrestrial part, habitat
25  restoration.  So both of the elements,
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 1  restoration of natural ecosystems is what's
 2  there in the Constitution, and resource
 3  management are there.
 4       And then the third element that's a piece
 5  at dispute in the Constitution is the
 6  enhancement of public access and/or
 7  recreational enjoyment of conservation lands.
 8  That is another thing that's in there.
 9       It's a piece of the accounting.  If you
10  look at the two pages, if you look, for
11  example, at page 11 of the report, you see that
12  the bottom line there is educational
13  programs -- well, it's actually -- these are
14  instructions for recreation.
15       Each plan has a component that does that.
16  And if you turn to page 22 of that report, you
17  can see that recreational component, and it has
18  a table that shows the name of the conservation
19  land unit on the one column, and it has every
20  single recreational opportunity on each one of
21  all 276 tracts of conservation lands.  Parks,
22  historic sites, historic houses, Mission San
23  Luis, wildlife management areas and so forth.
24       It's got the whole works.  Every one of
25  them is there and every recreational
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 1  opportunity is there.
 2       And this is the accounting for how much
 3  was spent, and it's hardly speculation.  It's
 4  hardly something that was just made up, because
 5  if you actually look at the report past that,
 6  the next thing it has after that is a breakdown
 7  of each -- am I on the right page here?
 8       It's after the table that starts on 22,
 9  and then it has a breakdown of the cost of each
10  individual unit.  It's got state forests, it's
11  got the amount that was spent to manage that.
12  It has -- am I right on what table I was on?
13  Yeah, it's here.  It is the next table.
14       It's got the total price tag for each one,
15  and it's got the amount of public attendance,
16  it's got the price per acre of managing it, for
17  each individual one.  It has, too, it has a
18  requirement that when they meet they have to
19  get the advice of the Auditor General to make
20  sure it's done right.  They meet and they do
21  that.
22       They also have a representative of the
23  Legislature there to watch them and make sure
24  they do it right.  And after that it has -- if
25  you go up to the next pages, which -- let me
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 1  see if I can find these.  I'm sorry.  Around
 2  page 39 you can see the operational costs of
 3  state-managed conservation land units.  That's
 4  the one that's got the total cost and the cost
 5  per acre.
 6       And then you go to page -- it'll be about
 7  page 43.  It has, you know, the agencies, the
 8  lead management agencies.  Each one of this
 9  group is a lead manager on one of those 276 --
10  well, some of those 276.
11       Then the other thing that they do is they
12  expend management funds to help out other
13  agencies, and they do all conservation lands in
14  Florida, and so that includes not just -- of
15  course their -- the own things that they
16  manage, so the Fish and Wildlife Conservation
17  Commission will help out Forestry with poachers
18  or whatever.  I guess hunters.
19       But they also do every other stake of
20  conservation -- every other inch of
21  conservation land, too.  If you look at that
22  list you can see that it includes the water
23  management districts, SFWMD, and then above
24  that you can see SJRWMD.  That's St. Johns
25  River Water Management District.  It's got one
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 1  for the county.
 2       The first page you can see -- well,
 3  there's one for the armory board, whatever that
 4  is.  It's probably a shooting range.  And then
 5  it's got a small handful of private tracts,
 6  very small, and then one or two from the Nature
 7  Conservancy.
 8       So this is --
 9       THE COURT: Well, how can I rely on this,
10  though, if the defense, Mr. Meros, is correct
11  that it's at least $170 million off?
12       MR. GUEST: Because what happened, as you
13  can see from the affidavits, is that three of
14  the agencies, I guess that's three, had made
15  clerical input errors, and that's what those
16  affidavits show.  They were clerical input
17  errors.  And the clearest example of that is,
18  if you look at the first affidavit, which is
19  B -- or Appendix B, I guess, is what it's
20  called, which is the affidavit of Valerie
21  Jarrett [phonetic].
22       And what she says in her affidavit is
23  that -- excuse me while I get some water.  I'll
24  fish one out for you.  I know it's hard.  I
25  don't think they're indexed well.
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 1       THE COURT: So it would be Charlotte
 2  Jarrett [phonetic]?
 3       MR. GUEST: Yes, Your Honor.  So I'll wait
 4  a moment while you review that.
 5       THE COURT: It says there was a net error
 6  of 60 million plus dollars?
 7       MR. GUEST: Yes.  And so what she explains
 8  what happened is that she as the chief
 9  financial officer produced a spreadsheet and
10  that the employee who transferred the
11  spreadsheet to page 21 was off by one line, so
12  everything was off one line and it dropped a
13  cell.  That's why everything's off.
14       So she says that what she did, the CFO
15  did, was she went to resubmit it to correct the
16  page but it had already been published, so
17  there wasn't anything she could do.  So what
18  she did was she gave us the corrected page.
19       Now, the claim that the Legislature made
20  that this was done by some agreement is simply
21  not true.  This was a correction of a clerical
22  error, where they put it on the wrong line, and
23  it's been corrected, and nobody disputes.
24  There is not any dispute that that's all it
25  was.  It was the guy put it on the wrong line.
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 1       And then you look at the -- essentially
 2  the same story that happened with Recreation
 3  and Parks is they didn't fill out some of the
 4  lines.  I've got that right here if I could
 5  share that with you.  Should I do that, Your
 6  Honor?
 7       THE COURT: Which one are you talking
 8  about?
 9       MR. GUEST: This is the second one.  It's
10  Theresa Johnson.
11       THE COURT: I've got it right here.  Yes,
12  sir.
13       MR. GUEST: Okay.  And what happened here
14  was that same story.  The data was right, it
15  was inputted wrong.  And what they said -- and
16  she has the corrected one.  And then what
17  happens is that Ms. Johnson, what she did was
18  the one that she submitted that was corrected,
19  the same story, the same story, an inputting
20  error.  Another one was sent to correct it, and
21  then she noticed a mistake in that one, too,
22  and the mistake is an addition error.  The
23  numbers are right but there's an addition
24  error.
25       So this was a clerical input error where
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 1  there's undisputed that the financial
 2  information that went into it, the
 3  spreadsheets, the analysis and everything else
 4  was right, but there was a clerical error.
 5  That's all.
 6       This is nothing more than a data input
 7  error.  Nothing else.  And you have attached to
 8  each one of those -- the third one is another
 9  data input error with a new employee that
10  didn't know what to do and she left it blank.
11  That's what happened.
12       So these are total computer input clerical
13  errors, and if you look at the three
14  affidavits, there is not a hint of a suggestion
15  that there's anything wrong with that report
16  other than the clerical errors.  And they have
17  attached corrected -- corrected pages in the
18  same format as the management funding analysis
19  in page 21 as corrected entries.
20       THE COURT: What about the defense's
21  argument that this is a report of the Land
22  Management Uniform Accounting Council and
23  they're not a party to the lawsuit, therefore,
24  how can this be an admission against the party
25  opponent?
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 1       MR. GUEST: Because the council is not a
 2  legal entity.  It's not a corporation or an
 3  agency.  It's a gathering.  The members are
 4  designated by statute, the ones that you read.
 5  They are designated by statute.  And what it
 6  explains and what you can see from the
 7  affidavits, for example, is that what they're
 8  doing is they're meeting together and they are
 9  making sure, with the guidance of the Auditor
10  General and the oversight of the Legislature,
11  that they're using the correct method, that
12  it's the same categories and they're doing it
13  all the same way.  And then when they get done
14  with their meeting on how they're going to do
15  it, make sure they got it right, then they --
16  then each one of them puts their numbers in and
17  their narrative in, so you can actually see
18  when you -- this is 259.037.
19       THE COURT: You can go ahead, Mr. Guest.
20       MR. GUEST: So you can see that -- and if
21  you look at the evidence, too, that this is
22  hardly a body corporate.  This is not like the
23  Department of Land Management Uniform
24  Accounting Council.  That's, you know, an
25  executive agency headed by some group of people
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 1  like the Environmental Regulatory Commission.
 2       It's just the agencies sitting down
 3  together to make sure they get it right.  And
 4  there's no suggestion by anybody that the
 5  numbers that are coming in on each column for
 6  the Fish and Wildlife Commission or for the
 7  Forest Service or for the coastal managed
 8  areas, aquatic areas, that that office -- that
 9  somebody else is doing that.  This is the work
10  of these agencies.
11       And we will show -- it sounds like it
12  might be necessary -- then we'll show that each
13  one of them has their own spreadsheet that they
14  bring, that there's no connection between each
15  agency of what the numbers are.  What happens
16  is each agency produces one accounting.  And,
17  for example, we did the deposition of Valerie
18  Jarrett, the chief financial officer.  She
19  produced the spreadsheet with all the stuff
20  that went into it, and that spreadsheet is what
21  got transferred into the management funding
22  analysis on page 21.
23       So it's done by -- the answer to your
24  question is, is it's not a body corporate in
25  any sense.  It's not even -- it's not an agency
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 1  of its own.  It's simply them getting together.
 2  And the fact that they sit in the same room,
 3  the fact that these people sit in the same room
 4  and each submit a set of information for one
 5  report does not produce a shield.  That's still
 6  them and they're still doing it, and the
 7  evidence will show that, that that's the case.
 8       THE COURT: Well, let me ask you just
 9  for -- if you look at 990.803(18) under
10  admissions, you know, the lead-in to that
11  statute says, The following subcategories under
12  hearsay exceptions are not inadmissible, even
13  though the declarant is available as a witness.
14       And 18 is dealing with admissions and
15  says, A statement is offered against a party
16  and is (a) the party's own statement in either
17  an individual or representative capacity; (b) a
18  statement in which the party has manifest an
19  adoption or belief in its truth; (c) a
20  statement made by a person specifically
21  authorized by the party to make a statement
22  concerning the subject.  I don't think (d) and
23  (e) would apply.
24       But which of those three subcategories --
25       MR. GUEST: All three.
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 1       THE COURT: You rely on all three of those
 2  subcategories?
 3       MR. GUEST: Oh, absolutely.
 4  Manifesting -- manifest their belief, start
 5  there.  I mean, they submitted this thing.  It
 6  went to the Governor and Cabinet.  I don't
 7  think what -- how you could manifest belief any
 8  more clearly than submitting it to the Governor
 9  and Cabinet?  It has to be approved by the
10  Acquisition and Restoration Council.  So they
11  manifested their belief.
12       They looked at the report -- at the
13  statute, 259.037(1).  It designates the people
14  and tells them to do that.  So they are
15  authorized specifically by statute.  They of
16  course delegate the work to other people and
17  review it and make sure that it's right.
18       So you're getting all the elements of
19  that, every single element.  There's no
20  question about it.
21       And let me talk briefly about what I think
22  the basis -- the basis for the hearsay rule is
23  that the party against whom the evidence is
24  offered has a declarant that you can't
25  cross-examine.  You can't test their veracity

Min-U-Script® Accurate Stenotype Reporters (7) Pages 25 - 28



FWC V
NEGRON

HEARING
June 15, 2018

Page 29

 1  by doing that.  And when you have an admission,
 2  then what happens is then you certainly can.
 3  You can go talk to them, which is exactly what
 4  happened here.  They went over all the numbers
 5  and they recognized that, you know, there's an
 6  error here and they straightened it out.
 7       And so when you have a party opponent you
 8  are not deprived of the ability to
 9  cross-examine them and test their veracity.
10  When you look at the case law, and that's
11  totally visible in it, because when you look at
12  the cases, for example, the one he cited, what
13  happens here is you have a statement that they
14  think it's unreliable by a nurse, who says that
15  another nurse that she doesn't remember who
16  was, told her that something happened and it
17  wasn't even clear that whoever told her that
18  had actually witnessed it.
19       And so that is the circumstance when there
20  really is no way to verify it.  There's no way
21  for the opposing party to come up with a way of
22  determining its truth.
23       But in this situation it's the exact
24  opposite.  You've got a chief financial officer
25  and all these people who work for them, all
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 1  this checking that gets done, and the process
 2  that took place in this case has taken place.
 3  They went and talked to the people who did it,
 4  worked out if there was anything wrong, and we
 5  came back.
 6       Let me give you an illustration.  The best
 7  illustration is that we got high detail.  I
 8  mean, very, very fine detail from all of these
 9  agencies through discovery, and the easiest one
10  to see is the interrogatory answer that we
11  attached.  So what they do is we have a
12  deposition and we have an interrogatory answer
13  by the guy at the Florida Forest Service that
14  prepared the thing.  He produces a written
15  explanation of exactly how he did it.
16       And what does it include?  It includes
17  every single employee of the forest service
18  that is engaged in land management.  It
19  includes the position number that goes with
20  that employee.  It includes the job
21  description, the name of what they do.  And it
22  includes their actual -- actual names, who they
23  are, and a statement of how much time each one
24  of them spends on that.  Some of them are not
25  full-time.  And they do that for each and every
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 1  expense they incur.
 2       And there's 50 pages of that stuff that
 3  was submitted in the interrogatory answer, and
 4  that's how they do this.
 5       So the proposition that these folks have
 6  no way to determine its accuracy is
 7  preposterous.  It's just simply -- it's
 8  impossible to think that if you get it right
 9  down to which truck tire they count was
10  actually for land management, the name of each
11  employee that was engaged in it and what
12  fraction of their time they were engaged in it,
13  what fuel tank full of gas was land management
14  and which one wasn't, I don't know how in the
15  world that you could possibly say that this
16  thing is unreliable.
17       They tabulated for each individual forest.
18  Each individual forest has a number.  If you
19  look at the biennial review -- I mean, the
20  biennial report, which we attached excerpts of,
21  which they do it every two years and it goes
22  with this, and it has even more detail than
23  that.  It counts -- one of them, I think the
24  one we submitted, says it had three overnight
25  campers that year.  A fire that was 1,201
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 1  acres.  Down to the single acre.  How many
 2  culverts they put in.  They put in three
 3  culverts that year.
 4       You could not get a finer detailed
 5  accounting to save your life.  You couldn't do
 6  anything more.  And so I can't imagine that
 7  there's some risk that the agencies will say we
 8  have no way of determining if it's true.  This
 9  is like the nurse that said somebody told her
10  something, I'm not sure whether she knew, but
11  it was this.  So there's that trinal basis.
12  But that trinal basis for hearsay is just not
13  present here, and that's why it meets all three
14  of them.
15       So I think that's the answer to why it
16  qualifies, is you couldn't get any clearer than
17  that.
18       And so, you know, the other thing that's
19  going on I think that's really important to
20  this is that their real attack really is just
21  on the management finding analysis page.
22  They're not attacking any other part of that.
23  But of course the other parts, there's all this
24  other stuff in there that's critical.  It's
25  basically an inventory of land.  It's what they
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 1  do.  It's all the different things they do.
 2       You can look at page 21.  It's got, you
 3  know, exotic species control for marine,
 4  cultural resource management, timber
 5  management, hydrologic management.  It breaks
 6  it down by all these different categories.  So
 7  this stuff is the -- is totally uniform,
 8  carefully formulated with an elaborate process,
 9  and it is the cornerstone to our case,
10  because -- and that's why they want it out so
11  desperately, is it's the cornerstone to our
12  case, because what we say is that this
13  accounting accounts for all three pieces of the
14  constitutional limitation, which are
15  management, resource management, restoration of
16  natural systems.  It's there.  It's black and
17  white in there.  It's explained fully in each
18  report exactly what they're going to do.
19       And this is not -- and these expenditures
20  are not something that somebody dreamed up for
21  that.  Each management plan is a ten-year plan.
22  It has a series of goals.  If you look at the
23  plans we submitted with our motion, they all
24  have specific goals to do hydrologic
25  management, for example, and they're saying,
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 1  we're going to fill this ditch or we're going
 2  to put this culvert in.  They describe exactly
 3  what it is for each one.  We're going to plant
 4  this vegetation so that we have habitat
 5  restoration.  We're going to remove these
 6  exotics over here that are ruining the place
 7  and restore it.
 8       It's all there.  Every single bit of
 9  what's in this amendment is there, except one
10  thing, which is that you have these big capital
11  projects like Everglades restoration and
12  Kissimmee restoration, again, and those aren't
13  in these management plans, because these are
14  much bigger than that.  And we don't, of
15  course, contest any of those.
16       And what's going on in those things is why
17  you can't build this -- well, let me be a
18  little more detailed.  If you look at the
19  Taylor Wildlife Management Area, which is
20  really the Everglades.  That's what that is.
21  It's a wildlife management area.  There's no
22  way -- and it's managed by the Fish and
23  Wildlife Conservation Commission.  There's no
24  way in the world that those guys that have a
25  management plan can go and undo that massive
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 1  plumbing project, that replumbing project for
 2  the Everglades that was done in the mid -- mid
 3  to middle 20th century.  That at its time was
 4  the biggest engineering project in world
 5  history.  It has a thousand miles of canals,
 6  hundreds of pumping stations and weirs and so
 7  forth.  And that thing had to be replumbed to
 8  restore it.
 9       Well, that can't go in a management plan.
10  That requires a big plan all of its own with
11  the Corps of Engineers and massive amounts of
12  money and all that stuff.  Those projects,
13  those restoration projects are separate.  But
14  for the ones outside of that which are not in
15  issue in the case, none of those are at issue
16  in the case, all of the restoration is in these
17  plans.  It is totally visible in every one of
18  them.
19       THE COURT: Well, go ahead and finish up
20  your argument on the motion in limine, because
21  I know we got a lot to cover.
22       MR. GUEST: Okay.  All right.  So then --
23  let's see.  So the one final thing that is
24  interesting in this is that in .037(3)(d)(5) it
25  has a requirement that they provide a study of
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 1  the economic or the financial benefits of
 2  natural conservation lands in protecting
 3  against pollution of water sources and
 4  particularly in protecting against recharge --
 5  I mean, protecting so they can get recharge of
 6  drinking water and have it so it's not
 7  polluted.
 8       So a piece of this puzzle is that, is
 9  getting lands, figuring out what the benefits
10  are for clean drinking water, for cleaning
11  water and having recharge so people will have
12  that.  Most of the people, 70 or 80 percent of
13  people in Florida, get their water out of the
14  ground, and that's a big public issue.
15       And what you can see and what they did
16  with that was they wrote in there, they said,
17  we tried, but we can't come up with a way to
18  figure out what the economic benefits of
19  drinking water is because it's too tricky.
20       So when they found something that was too
21  tricky, they said, we haven't figured out how
22  to do it, but everything else they did figure
23  how to do it.  So that's our response.
24       Now, I won't go into -- let me just say a
25  few words about the other two pieces.  One of
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 1  them is that some things were categorically
 2  excluded.  That's true.  It says it on its
 3  face.  And our issue is that we think they were
 4  properly excluded, so that's not reliability of
 5  it, it's did it rightfully or wrongly exclude
 6  them.  We know what the numbers are.  We don't
 7  dispute the numbers.  Were they rightly or
 8  wrongly.
 9       The last piece is the seller's affidavit
10  that was referred to.  That is a long
11  affidavit.  It's in more detail than the
12  summary judgment motion.  That thing is
13  absolutely, completely, utterly irreconcilable
14  with the other records in the case.  The
15  interrogatory answer, for example, and the
16  report itself.  The affidavit swears under oath
17  that no money was spent for exotic species
18  control by the Florida Forest Service.
19       If you look at page 11 of the report, on
20  the first line, under Exotic Species Control,
21  it says $675,812.  It is impossible that that
22  claim can possibly be true, because the amount
23  is reported.
24       It says there were no fire suppression
25  rangers.  If you look at the interrogatory
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 1  answer, it gives you the 75 rangers, forest
 2  rangers that do firefighting, their names,
 3  their position numbers, their percentage of
 4  time that they're doing that.  That affidavit
 5  is simply not sufficient to produce even the
 6  tiniest shadow of doubt on this accounting.
 7       So, between the three of them, I just
 8  don't think there's any plausible reason to
 9  exclude this from evidence.
10       THE COURT: Mr. Meros.
11       MR. MEROS: Thank you, Your Honor.  And I
12  will be brief.
13       Mr. Guest has gone to great lengths to
14  talk about how detailed page 21 of the LMUAC
15  report is.  How many lines there are, how many
16  numbers there are, all of that.  What Mr. Guest
17  does not suggest is that all of those lines,
18  all of that page 21 is replete with substantial
19  errors, 170 million at the very least.
20       With regard to whether there are clerical
21  errors or some other types of errors, I'll let
22  the Court look at the affidavits and the
23  explanation as to what is or is not a
24  substantive error versus a clerical error.
25       But let me suggest to the Court that the
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 1  fact that Mr. Guest is admitting that there are
 2  numerous clerical errors that amount to
 3  hundreds of millions of dollars suggests the
 4  very concern that the defendants have about any
 5  reliability in this matter.  If there is no
 6  oversight or if there was such little oversight
 7  that there are clerical errors amounting to
 8  hundreds of millions of dollars, then the
 9  plaintiffs cannot say they have come close to
10  sustaining their burden of proof to show some
11  sense of reliability in that document.
12       If I were to submit a brief to this Court
13  and as a part of that brief I certified that
14  the managing partner of my law firm, the
15  supervising partner of me, two associates, and
16  a law clerk, spent a hundred hours reading
17  every page of this brief to make sure it was
18  accurate, and, in fact, it contained 30
19  typographical errors, I could come up to this
20  Court and say, well, Judge, it's only a typo.
21  You know what the word meant.
22       But what that would show is a complete
23  lack of care, a complete lack of processes to
24  make sure that it was not in error.  It would
25  also leave this Court presumably to show that
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 1  substantively there is a lack of reliability in
 2  the document itself.  That's what we have here.
 3       And I would urge the Court to consider
 4  page 21 of the report.  I think Mr. Guest has
 5  talked about the fact that the report is
 6  otherwise in many respects not comprehensive,
 7  but can this Court, knowing what it knows
 8  today, hearing what it's heard today, not that
 9  we are in error about the manifest errors in
10  the LMUAC report, but knowing that there is at
11  least $170 million in error of whatever type,
12  could this Court, and without the plaintiff
13  sustaining this burden of proof, could this
14  Court make a finding of fact based on page 1 of
15  the LMUAC report as to what the number really
16  is from which the plaintiffs want to attempt to
17  prove their case?
18       I would suggest to Your Honor that the
19  answer to that is very clear, and, if anything,
20  the plaintiffs have not sustained their burden
21  of proof showing that it is reliable, as the
22  law requires.
23       Thank you, Your Honor.
24       THE COURT: Well, I'm going to deny the
25  motion in limine and tell you in summary my
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 1  reasons for that.  It certainly is hearsay, and
 2  as Professor Ehrhardt points out in his book,
 3  the major reasons for the exclusion of hearsay
 4  is, first of all, they're not made under oath.
 5  Well, this wasn't made under oath, but it was
 6  one that was made because of a statutory
 7  responsibility, a duty required by law.
 8       And Professor Ehrhardt talks about when
 9  statements are made outside of courtrooms the
10  jurors cannot observe the demeanor of the
11  declarant and judge his or her credibility.
12  Well, that really isn't an issue in this case.
13       And number three is the lack of an
14  opportunity to cross-examine, and in this case,
15  under the circumstances of the case, I'm
16  confident from the presentations this morning
17  that if there are errors in the report that
18  there will be witnesses who can testify about
19  those errors.  So I'm going to deny the motion
20  in limine.
21       Now, the motions for summary judgment,
22  we've been going almost an hour on this, so be
23  conscious of the time on that, because I do
24  want to conclude real close to noon on this.
25       How do y'all want to proceed on the
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 1  motions?  You know, we have two separate
 2  motions.
 3       MR. BARDOS: Your Honor, I would suggest
 4  that the Department of State present its motion
 5  first.  It filed a motion as well.  That goes
 6  to the entire case, and not so much the
 7  interpretation of the constitutional language.
 8  And so if that motion is granted it would of
 9  course moot the other motions.
10       MR. GUEST: Your Honor, may I speak to
11  that?
12       THE COURT: Sure.
13       MR. GUEST: The rule is that a summary
14  judgment motion has to be 20 days before the
15  hearing.  It was filed two days ago.  That's
16  why you don't see a response.
17       THE COURT: The Department of State's
18  motion was filed several weeks ago.
19       MR. BARDOS: It was filed at the same time
20  their motion was --
21       MR. GUEST: Oh, I apologize.  It was.
22       MR. LITTLE: Your Honor, FDE's motion was
23  filed first.  And if the Court should grant it,
24  it also could dispose of the case.
25       THE COURT: Because there's no agreement,
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 1  I'm going to allow whoever filed first to go
 2  first on that.  And I don't recall who filed
 3  first.
 4       Was that yours, Mr. Little?
 5       MR. LITTLE: I think I did, Your Honor.
 6       THE COURT: All right.  And for the
 7  purpose of argument now, we're going to have --
 8  Mr. Little is going to argue his, and then the
 9  plaintiffs in the other case will argue theirs,
10  and then the defense -- you know, we've got a
11  lot to cover in an hour.
12       MR. LITTLE: I'll be short, Your Honor.
13       May I approach to hand you a --
14       THE COURT: Yes, sir.
15       MR. BARDOS: Your Honor, we would object
16  to the use of the first page of this.  The
17  first page, we were handed that ten minutes
18  before the hearing began today.  It was not
19  served with the motion.  That's contrary to
20  Rule 1.510.  There is no effort to authenticate
21  it and there is no effort to overcome the
22  hearsay rule, so --
23       THE COURT: What is it?  To make sure that
24  I've got it.
25       MR. LITTLE: Your Honor, I'm not offering
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 1  it as evidence, I'm just offering it as a
 2  talking point to show the Court how much
 3  conservation land the State has, and to state,
 4  I think that's --
 5       THE COURT: Have you got that, Mr. Bardos?
 6  You've got what -- I mean, obviously I can't
 7  consider it as a -- something that would be
 8  properly considerable on a motion for summary
 9  judgment.  If Mr. Little tells me he's using
10  this basically for demonstrative purposes --
11       MR. BARDOS: No, Your Honor.  He just said
12  that he's using it to show how much land the
13  State owns, which is for the truth of the
14  matter asserted in this document, and I --
15       THE COURT: What is the document?
16       MR. BARDOS: I don't know.  I have no idea
17  what this document is.  We were shown this
18  document for the first time ten minutes before
19  the hearing.
20       MR. LITTLE: Your Honor, I'll withdraw
21  that page.  You can throw it away.  The other
22  three pages I don't think you can have any
23  argument with.
24       THE COURT: Page 2 is entitled "Land
25  Acquisition Trust Fund," and is that simply an
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 1  excerpt from the statute?
 2       MR. LITTLE: Well, actually it's the
 3  complete portion of Article X, Section 28 --
 4       THE COURT: Yes, sir.
 5       MR. LITTLE: -- and it's just parsed, but
 6  there's no changing of the wording.
 7       May it please the Court?
 8       THE COURT: Yes, sir.
 9       MR. LITTLE: I'm Joe Little and I
10  represent the Florida Defenders of the
11  Environment and named individuals, and I'll
12  refer to these plaintiffs as FDE plaintiffs or
13  FDE.
14       I respectfully request this Court to grant
15  FDE's motion for summary judgment.  FDE's case
16  turns entirely upon the limitation Article X,
17  Section 28 places upon the Legislature's power
18  to specify what purposes Land Acquisition Trust
19  Fund monies may be expended for.  It turns
20  entirely upon that.
21       And I will refer to Land Acquisition Trust
22  Fund as LATF, Your Honor, from time to time.
23       FDE's position is that Article X, Section
24  28 monies may be expended only -- only to
25  acquire new conservation lands and improve and
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 1  manage those new lands so acquired.  That's the
 2  nub of our argument is the construction of
 3  Article VIII, Section 28 -- Article X, Section
 4  28.
 5       The defendants' central position is that
 6  the final clause in Article X, Section
 7  28(b)(1), which reads, quote, Together with
 8  management, restoration of natural systems, and
 9  the enhancement of public access or
10  recreational enjoyment of conservation lands,
11  unquote, permits the Legislature to appropriate
12  LATF monies to manage, restore, and enhance
13  conservation lands whenever they were acquired,
14  including before Article X, Section 28 was
15  adopted, and even on conservation lands that
16  are not owned by the government.  You heard
17  about that in the argument that preceded.
18       FDE's summary judgment evidence
19  establishes that none of the defendants
20  acquired new conservation lands from the line
21  items FDE has challenged in either fiscal year
22  that FDE has challenged.  None were expended
23  for that purpose.  And there's no evidence, I
24  think, in the record -- and I'll be
25  straightened out if I'm wrong -- to suggest

Page 47

 1  otherwise on that point.
 2       Accordingly, if the Court accepts FDE's
 3  meaning of Article X, Section 28, the Court
 4  should grant FDE's motion for summary judgment.
 5  So the whole question is going to come to how
 6  the Court construes the meaning of Article X,
 7  Section 28.
 8       On the other hand, if the Court should
 9  accept the defendants' meaning of Article X,
10  Section 28, then upon proper motion the Court
11  should enter judgment against FDE, opening up
12  an appeal after the case -- the remaining case,
13  if any, is tried.
14       In any event, FDE believes that there is
15  essentially nothing to try in its case, unless
16  defendants somehow find that they purchased
17  conservation lands that they have not let FDE
18  know about.
19       Now, what are the consequences?  What are
20  the practical consequences of FDE's
21  construction of Article X, Section 28?  That
22  construction would place a definite and readily
23  applied limitation on the Legislature's LATF
24  appropriation power.  Hereafter, each LATF
25  appropriation should be required to reveal that
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 1  it would be for the purpose of acquiring new
 2  conservation lands or to manage and improve
 3  conservation lands acquired with LATF funds
 4  from the time Article X, Section 28 was
 5  adopted.  Anything else would constitute a
 6  violation of Article III, Section 12 of the
 7  Florida Constitution.
 8       So we would have a very clean road map
 9  about how the Legislature is authorized by
10  Article X, Section 28 to use these funds.
11       In contrast, if the Court should adopt the
12  defendants' position, that is, that monies may
13  be appropriated to manage and improve
14  conservation lands whenever acquired and by
15  whomever owned, Article X, Section 28 would
16  place no effective control on the use of LATF
17  monies, and the voters' purpose of adopting
18  Article X, Section 28 would be defeated.
19       And I think, in the argument you heard
20  before, you've got some idea about the scope in
21  which the Legislature has permitted the
22  agencies to use these funds.
23       And this is readily -- and this is where I
24  wanted to use that chart, but I'll simply make
25  this point, that the State has a vast number of
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 1  conservation lands, and with the Legislature's
 2  interpretation of Article X, Section 28, the
 3  Legislature could expend all LATF funds on
 4  managing existing conservation lands, including
 5  all state parks and all state forests and even
 6  privately owned lands, and could thus expend
 7  the entire fund on managing prior obtained
 8  lands and private lands without purchasing and
 9  improving any new conservation and recreation
10  lands.
11       In fact, the allegations in this case and
12  the summary judgment evidence established that
13  this is exactly what the Legislature has done.
14  In a way it's a reprise of the lottery money
15  that's supposed to be used for schools, and of
16  course, as you know, the Legislature was
17  criticized for simply displacing general fund
18  monies with that.
19       In support of their interpretation of
20  Article X, Section 28, FDE plaintiffs will rely
21  primarily on their written motion, which I'm
22  sure the Court has read or certainly will read.
23       First, the plain text of the provision
24  indicates that the use of LATF monies is
25  limited to, quote, acquisition and improvement,
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 1  quote, of conservation lands and management of
 2  those lands.
 3       That's the position that the plaintiffs
 4  take about the meaning of that provision, and
 5  I've given you the parsed version of Article X,
 6  Section 28 in the second page there.
 7       And if you will note, there is a single
 8  colon in the text of subsection (b)(1), which
 9  is the important subsection here, and that
10  colon comes after, quote, to finance or
11  refinance, comma, and that colon is followed by
12  ten items divided by semicolons.  So you've got
13  the colon, and then you've got ten similar
14  items following it divided by semicolons.
15       The first item begins with, quote, the
16  acquisition and improvement of land.  And the
17  last of the grouped items is the, together with
18  management restoration and natural systems,
19  unquote, a clause that the defendants rely
20  upon.
21       FDE submits that the ten items introduced
22  by, quote, the acquisition and improvement of
23  land, comma, term must be interpreted ejusdem
24  generis.  That is, they all relate to the same
25  thing and they all relate to acquiring lands
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 1  and managing those lands so acquired.  That is
 2  the position that FDE takes as to the plain
 3  meaning of Article X, Section 28.
 4       Now, in the event the Court decides that,
 5  no, this thing is ambiguous, I can't make the
 6  decision based upon the wording of the thing at
 7  all, and is going to refer to extrinsic
 8  evidence, FDE submits that the intent of the
 9  voters is the most important reference.
10       The Supreme Court has held on a number of
11  occasions things like this.  The polestar of
12  constitutional construction is voter intent.
13  This Court knows that.  The Court has
14  emphasized that the touchstone for determining
15  the intent of a constitutional provision has
16  always been the intent of the people at the
17  time the document was adopted.
18       The Court has also emphasized this, and
19  this pertains specifically here.  In analyzing
20  a constitutional amendment adopted by
21  initiative, as Article X, Section 28 was,
22  rather than by legislative or Constitution
23  Revision Commission vote, the intent of the
24  framers should be accorded less significance
25  than the intent of the voters, as evidenced by

Page 52

 1  the materials they had available as predicate
 2  for their collective decision.
 3       The Court has explained the intent of the
 4  framer of the constitutional provision adopted
 5  by initiative position will be given less
 6  weight in discerning the meaning of an
 7  ambiguous term than the intent of the people.
 8  And the Court has referred to the ballot title,
 9  particularly in the ballot summary, as the
10  things that the people most likely had to refer
11  to, have relied upon in making their decision
12  as to vote.
13       Now, the key piece of information provided
14  to voters about the meaning of Article X,
15  Section 28 was the title on the ballot they
16  voted.  And it was -- and this is the third
17  page in that handout, and I don't think there's
18  any objection to that -- water and land
19  conservation.  Dedicates funds to acquire and
20  restore Florida conservation and recreation
21  lands.
22       That's what the voter was looking at as
23  the voter was voting.  The ballot title was an
24  understandable message that the voter was
25  voting for or against a proposal to fund the
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 1  acquisition and restoration of lands and
 2  strongly supports FDE's position.
 3       In conclusion, FDE respectfully submits
 4  that Article X, Section 28 should be
 5  interpreted to limit appropriations to
 6  expenditures to acquire new conservation lands
 7  and to restore and manage those lands so
 8  acquired.
 9       FDE also respectfully submits that the
10  summary judgment evidence establishes that none
11  of the challenged appropriations were for that
12  purpose.  Accordingly, FDE requests the Court
13  to grant its motion for summary judgment.
14       Thank you, Your Honor.
15       THE COURT: Mr. Bardos.
16       MR. BARDOS: Your Honor, thank you.  Andy
17  Bardos for the Florida House and the Florida
18  Senate.
19       I'd like to begin with language of the
20  Constitution, which is on page 2 and page 4 of
21  the handout that was provided to you.
22       And the fundamental failing of the
23  plaintiffs' argument, Your Honor, is that the
24  language of the Constitution doesn't say what
25  they believe it says.  It doesn't say that

Page 54

 1  management and restoration apply only to
 2  properties acquired post-passage.  It's
 3  supposed to be after the adoption of the
 4  amendment.  It simply doesn't say that.
 5       So if we walk through the amendment, it
 6  begins by saying that funds in the LATF shall
 7  be expended only for the following purposes,
 8  and then it says, finance or refinance.  And
 9  I'm looking at page 2, and I think page 2 is
10  helpful and we agree with the way that this is
11  laid out.  And it says, finance or refinance,
12  and the first item is acquisition and
13  improvement of land, water areas, and so forth.
14       That's the acquisition item within the
15  amendment, and it covers everything.  Land and
16  water areas covers everything that the State
17  could acquire.  But then we go on.  We go on to
18  wildlife management areas, lands that protect
19  water resources and drinking water sources,
20  groundwater, aquifer systems, lands in the
21  Everglades Agricultural Area, beaches and
22  shores, outdoor recreation lands, which
23  includes recreational trails, parks, and urban
24  open spaces, rural lands, working farms and
25  ranches, historic or geologic sites.
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 1       And none of those items has the word
 2  "acquisition" in there.  The plaintiffs read
 3  the word "finance" to mean purchase, but
 4  finance is much broader than purchase.  Finance
 5  means make funds available for or provide funds
 6  with respect to.
 7       So if the Legislature wants to provide
 8  funds to restore a beach or a beach restoration
 9  project, that's clearly within the language of
10  this amendment.  If it wants to provide funding
11  to restore an historic site or to preserve an
12  historic site, it can do so.
13       Acquisition modifies only the very first
14  item in the list.  And if it were to apply to
15  all of these, then this entire list would be
16  superfluous.  It would be totally unnecessary
17  because it would all be part of that first
18  item, acquisition of land and water areas.
19       And notably there is no time barrier
20  anywhere in the language of the Constitution.
21  It doesn't say that lands can be managed only
22  if they were acquired after adoption of this
23  amendment.  It says -- if we look at the last
24  item, it says, together with management,
25  restoration of natural systems, and the
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 1  enhancement of public access or recreational
 2  enjoyment of conservation lands.
 3       And that follows a list of different
 4  properties, so it goes through the list.
 5  Outdoor recreation lands, which includes
 6  trails, parks.  That could include state parks,
 7  it could include local parks.  It simply says
 8  "parks."
 9       It says rural landscapes, historic
10  geologic sites, and then it says together with
11  management.  And that "together with" is very
12  important, because it links management to the
13  list that preceded it.  It means that
14  management can apply to those items that
15  preceded it.  So the Legislature can manage,
16  for example, beaches.  It can provide beach
17  management services with these funds.
18       And then it goes on to restoration of
19  natural systems.  Restoration of natural
20  systems has no time limit.  It doesn't say
21  restoration of natural systems acquired by the
22  State after 2015.  It says restoration of
23  natural systems.  A lot of natural systems
24  haven't been acquired by the State since 2015.
25  They don't challenge Everglades restoration,
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 1  but the Everglades wasn't acquired after 2015.
 2  In fact, most of it wasn't acquired by the
 3  State at all.  Most of it is owned either by
 4  private landowners or by the water management
 5  district or by the federal government.
 6       So what their interpretation would suggest
 7  is that no Everglades restoration can be
 8  funded, even though the Legislature put
 9  $60 million toward Everglades restoration in
10  the first year from the LATF, and they're not
11  challenging that.  And, as Mr. Guest said, they
12  agree that Everglades restoration is
13  appropriate.  Everybody agrees with that, about
14  that, except perhaps Professor Little's
15  clients.
16       So there's nothing in the language of the
17  Constitution that says it, Your Honor.  Simply
18  reading it that way in order to narrow these
19  purposes would be adding words to the
20  Constitution that are not there in order to
21  achieve a desired result.
22       THE COURT: So is it the defense's
23  position, then, just so I'm clear, that we're
24  dealing with conservation lands no matter which
25  interpretation is taken, the plaintiffs' or the
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 1  defense, and that, under the defense's
 2  interpretation, that if there are conservation
 3  lands that the State had prior to the effective
 4  date of the amendment, that money can be spent
 5  to manage and restore and enhance those?
 6       MR. BARDOS: Well, I think there's a
 7  couple of points there that I'd like to
 8  address, Your Honor.
 9       Number one, I don't believe that
10  management and restoration of natural systems
11  are limited by conservation lands.  Management
12  is limited by the list that precedes it.
13  That's where "together with" is important.
14  These properties, and it goes through a list of
15  properties, and it says, together with
16  management.
17       THE COURT: And those properties that are
18  listed there, which of those properties would
19  not be considered conservation lands?
20       MR. BARDOS: Well, that's a great question
21  that's right at the heart of this case.  So
22  that depends on what "conservation lands"
23  means.
24       So the FWF plaintiffs suggest that
25  conservation lands means state-owned lands that
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 1  have these land management plans that Mr. Guest
 2  was talking about.  That's state parks, state
 3  forests.
 4       Their own expert disagrees with that.
 5  Their own expert told us that the layperson as
 6  well as the person who is well-versed in this
 7  area would consider, for example, federal lands
 8  to be conservation lands.  Everybody would
 9  consider the Ocala National Forest a
10  conservation land.  Conservation land isn't
11  just some -- a state park.  It includes
12  national forests.  Their own expert agreed that
13  lands owned by water management districts or
14  counties could be conservation lands.
15       THE COURT: So you're saying that
16  conservation lands, even those defined in
17  253.034, doesn't encompass all conservation
18  lands?
19       MR. BARDOS: Well, we're saying a couple
20  of different things about that, Your Honor.
21       One is 253.034 does not implement this
22  constitutional provision.  It's a totally
23  separate statute that relates to the management
24  of Florida state parks, state forests, and
25  other management areas.  It has existed for
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 1  many years.  It's -- actually the original
 2  statute goes back to before the Civil War.  It
 3  has nothing to do with this constitutional
 4  amendment, other than that it relates to some
 5  of the same subjects.  So --
 6       THE COURT: So would part of my job be in
 7  this case is to actually make a determination
 8  as to what is or is not a conservation land in
 9  spite of what the statutory definition is?
10       MR. BARDOS: Well, the statutory -- the
11  statute defines it for a particular purpose.
12  It says, for purposes of this section or this
13  chapter, it's -- conservation lands means this.
14  But what the Florida Supreme Court has said is
15  that when you're interpreting the Constitution
16  you don't use technical definitions.  You don't
17  look at a statute.  In fact, they're citing tax
18  statutes and lien statutes to interpret this
19  constitutional provision.
20       What the Florida Supreme Court says is
21  that you look at the dictionary, because the
22  dictionary tells you what a voter might have
23  understood by those terms.  But voters probably
24  haven't read Chapter 253 recently.  They
25  probably do know, however, how conservation is
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 1  used in everyday English, and that's what the
 2  Florida Supreme Court says.  We need to look at
 3  the dictionary to determine what that means and
 4  what the average layperson would understand by
 5  that term.
 6       That's why their expert disagrees with the
 7  Chapter 253 definition to the extent that the
 8  plaintiffs are trying to limit it to
 9  state-owned lands.  The expert himself says
10  that it's much broader and that the layperson
11  would have a much broader definition of
12  conservation lands.
13       THE COURT: I don't think I've ever --
14  maybe I've -- I don't think I've ever seen a
15  case, though, where an appellate court said I
16  could look at the dictionary even though there
17  was a statutory definition.
18       MR. BARDOS: Oh, of course, Your Honor,
19  because the statute has nothing to do with this
20  constitutional provision.  It's not an
21  implementing statute.  I mean, there could be
22  multiple statutes defining terms for any number
23  of purposes.
24       THE COURT: So what do I use for the
25  definition of conservation lands?

Page 62

 1       MR. BARDOS: Well, I think you would look
 2  at the everyday ordinary meaning of the term.
 3  So we would look at the dictionary.
 4       Here's another point you can look at.
 5  "Conservation lands" is used twice in this
 6  amendment.  In one case it gives examples of
 7  conservation lands.  If you look right under
 8  acquisition and improvement, a couple of lines
 9  down from that it says, resources for
10  conservation lands, and then it says, including
11  wetlands, forests, and fish and wildlife
12  habitat.  So it provides some examples.
13       And those are all things that ordinary
14  people would associate with the term
15  conservation lands.  Wetlands, forests, fish
16  and wildlife habitat.
17       But it doesn't say conservation lands
18  including state parks and state forests and
19  other state-owned management areas.  That's not
20  what it says.  That's a highly technical
21  definition that they're trying to pull from a
22  statute that was not enacted to implement this
23  constitutional provision.  That was enacted for
24  a different purpose and which contains
25  definitions that are limited to that statute.
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 1       So the Court can look at this provision in
 2  the Constitution.  It says, conservation lands
 3  including wetlands, forests, fish and wildlife
 4  habitat.  Those are excellent examples.
 5       It can look to what their expert is going
 6  to testify.  Their expert is going to testify
 7  that federally owned lands can be conservation
 8  lands.  Water management district owned, county
 9  owned.  Their expert even said that his own
10  private lands are held as a wildlife sanctuary.
11  He has testified that northwest of Tallahassee
12  he owns some acres that he manages as a
13  wildlife sanctuary and that he considers that
14  to be conservation lands.
15       He considers sovereign submerged lands,
16  such as Florida's rivers, navigable rivers,
17  which the State holds in trust under the
18  Constitution, to be conservation lands, and he
19  considers all of Florida's beaches, including
20  the privately owned portions of those beaches,
21  to be conservation lands.  And he says that
22  that's what an ordinary person would associate
23  with that term and that it is no different in
24  this provision.
25       So it would be improper to look to a
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 1  technical definition.  As the Florida Supreme
 2  Court has said, you don't look at a technical
 3  definition unless the text of the Constitution
 4  directs you to that.  Otherwise you're trying
 5  to determine what would a voter understand by
 6  the term "conservation lands."
 7       But the other point I'd like to make about
 8  Chapter 253, Your Honor, is, even if they're
 9  correct, is 253 doesn't say that conservation
10  land is limited to state-owned lands.  Now, the
11  context of that statute and the way that it
12  operates it is, because the purpose of that
13  statute is to administer and manage state-owned
14  lands.  That's the whole purpose of the
15  statute.
16       Of course there won't be a Florida statute
17  defining how the Ocala National Forest is
18  administered, because that's federal property.
19  But the definition itself, if you look at the
20  definition of conservation lands in that
21  statute, it doesn't say state-owned.  It simply
22  says, any lands managed for conservation,
23  currently managed for conservation.
24       Well, we don't disagree with that, lands
25  currently managed for conservation, but that's
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 1  much broader than they're suggesting.  "Lands
 2  currently managed for conservation" is much
 3  broader than state parks and state forests.
 4       But back to the time barrier, Your Honor.
 5  There's nothing in this that suggests that only
 6  parks acquired post-2015 can be managed with
 7  these funds.  And I'll give you a couple of
 8  examples, too, beyond just the textual of how
 9  that leads to very extreme consequences and how
10  that's a very narrow rigid reading of this
11  constitutional provision.
12       So, for example, we talked about
13  Everglades restoration.  No funds could go to
14  Everglades restoration if they're right.  No
15  funds would go to Everglades restoration,
16  because those lands weren't acquired by the
17  state post-2015.
18       All of the funds -- and this is about --
19  if you'd set aside that, sir.  This is about
20  $600 million every year that comes into the
21  LATF.  Under their interpretation, all $600
22  million would have to go to acquiring new land,
23  at least in the initial years, and then once
24  that land is acquired then you can start
25  putting some money towards managing those
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 1  lands.
 2       But that's unheard of, Your Honor.  Even
 3  when Florida Forever, the land acquisition
 4  program in Florida, was being funded at its
 5  max, it was at $300 million, not $600 million.
 6  They're essentially saying that all of this
 7  money has to go to acquisition, and if you look
 8  at this, that's plainly not true.
 9       This is a very broad constitutional
10  amendment.  This amendment could have been
11  written in a much more succinct, simple way.
12  If it means what they're saying, it could have
13  been written simply to say finance or
14  prefinance the acquisition of land and water
15  areas and the management and restoration of
16  those areas.  And then it would be -- you know,
17  then it would convey exactly what they say, but
18  that's not what it says.  There's a lot more to
19  this amendment.
20       And they continually use the term "so
21  acquired."  They used that in their motion,
22  they used it here.  So they say "management and
23  restoration of properties so acquired."  That's
24  not in the Constitution.  Those are words that
25  are added to it.  It doesn't say management of
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 1  properties so acquired.  It says management,
 2  and that follows a list of properties.  It
 3  doesn't say, you know, beaches acquired
 4  post-2015.
 5       THE COURT: Well, clearly, as I read the
 6  Article X, Section 28, it puts no obligation on
 7  the Legislature to acquire new conservation
 8  lands, wildlife management areas, all these
 9  other categories here.  And certainly the
10  Legislature could certainly decide not to do
11  that.
12       So basically, as I understand what you're
13  saying, is you basically take the budgets of
14  DEP and the Florida Forest Service and
15  historical part of the Department of State, all
16  those budgets, and just basically transfer all
17  the funds that come in through this tax to the
18  Land Acquisition Trust Fund and continue to do
19  business as usual, just out of the trust fund.
20       MR. BARDOS: Not the entire budget, Your
21  Honor, but if those agencies are in fact
22  performing functions that are here, then of
23  course.  That's what the agencies do.  They
24  perform -- some -- they perform through some of
25  their programs, they perform some of these
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 1  functions.  And I'll give you an example.
 2       The Office of Ecosystem Projects at the
 3  Department of Environmental Protection oversees
 4  Everglades restoration.  Remember, it says,
 5  restoration of natural systems, and what they
 6  do is very important to Everglades restoration
 7  and it's an integral part of Everglades
 8  restoration.  So that's the restoration of
 9  natural systems.
10       So certainly not everything within those
11  departments would fall within this, and so the
12  notion that we can simply fund three or four
13  departments through LATF funds is incorrect.
14  We would have to look at those expenditures and
15  determine whether there's a match, whether
16  those expenditures went for a purpose that's
17  enumerated here.  And certainly not --
18       THE COURT: So basically it just becomes
19  an accounting amendment, where, instead of
20  paying those things out of general revenue, the
21  same business could go on as usual, only you
22  pay it out of the Land Acquisition Trust Fund.
23       MR. BARDOS: In those cases where state
24  agencies are performing items here, yes,
25  because those items are not limited in any way.
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 1  It doesn't say that the Legislature may fund
 2  beaches and shores but it cannot fund them
 3  through agencies and it cannot fund a beaches
 4  and shores program that the State already had
 5  previously.  It just doesn't say that.
 6       And so they talk about the intent of the
 7  voters and what the intent of the voters was,
 8  but they have no evidence to show what the
 9  intent of the voters was.  They are projecting
10  onto the voters their intent.  They are
11  conjecturing the intent of the voters.
12       But I would submit to you, Your Honor,
13  when the voters saw this and they saw all of
14  these purposes, which are all very important,
15  not just acquisition, but they're all very
16  important.  Somebody could have looked at this
17  and said, I think it's very important that we
18  restore Florida springs, and I think that's
19  actually more important than acquiring new
20  land, and so I'm going to vote for this.  Or I
21  think that it's very important that we preserve
22  Florida's historic sites.  I'm very much
23  interested in historic presentation, and so I'm
24  going to vote for this because it supports
25  historic preservation and it will ensure that
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 1  there is a fund set aside for these purposes.
 2       So there's a fund that is now dedicated to
 3  these purposes for the 20-year term of this
 4  amendment, and that ensures that there's going
 5  to be that funding.  Otherwise, without this,
 6  that funding might go away.  Now there's a
 7  guarantee that there's going to be a certain
 8  amount of funding that goes to these purposes,
 9  and that's what the voters wanted.
10       And the voters might have been attracted
11  to this amendment and voted for this amendment
12  for any number of reasons.  Perhaps beaches.
13  Perhaps somebody was really interested in
14  beaches.  Not acquisition, not acquisition of
15  farmland, but beaches.  However, maybe some
16  people were interested in acquisition, but the
17  reason that there are so many different things
18  here is -- or one reason that there was so much
19  support for this amendment is that there are so
20  many things here.  It attracted so many
21  different people.  Not just voters but
22  different groups.
23       Now, these plaintiffs are interested only
24  in one thing, and that's land acquisition, and
25  that's why they're putting these artificial
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 1  limiting constructions on everything that's not
 2  acquisition.  They want to limit everything
 3  else so that all of the money flows into
 4  acquisition.
 5       THE COURT: Does it matter that it's
 6  called a land acquisition trust fund?
 7       MR. BARDOS: No, Your Honor, because the
 8  definition of what the Land Acquisition Trust
 9  Fund can do is spelled out here.  So, obviously
10  there are things, as Your Honor noted, beyond
11  acquisition.  Everybody agrees about that.
12  Everybody agrees that there are things beyond
13  acquisition.  Even Mr. Little's clients agree
14  that there can be management of restoration
15  expenses here.  They would simply limit that to
16  certain lands.
17       So everybody agrees that it goes beyond
18  land acquisition, and so, to determine what
19  this trust fund can do, you need to look at
20  what the Constitution says that it can do.
21       And this fund could have been called
22  anything.  It could have been, you know, given
23  any sort of name, but what dictates its purpose
24  is the constitutional test that's spelled out
25  here.
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 1       Now, the other thing that I think -- the
 2  practical consequences that refute this theory
 3  that only post-passage management --
 4  post-passage acquisitions could be managed and
 5  restored through this, is the work of the
 6  Financial Impact Estimating Conference.
 7       So the Financial Impact Estimating
 8  Conference is a nonpartisan body that meets
 9  before an election to determine what the
10  financial impact will be of a citizen
11  initiative, and they prepare a summary, they
12  reach findings and conclusions, they prepare a
13  summary.  The short summary goes onto the
14  ballot for the voters, and then they prepare
15  longer explanations of those -- of their
16  findings.
17       That process occurred with respect to this
18  amendment.  The sponsor participated in that.
19  The sponsor who wrote this amendment
20  participated in that.
21       And the question for the Financial Impact
22  Estimating Conference was, similar to what you
23  were alluding to, Your Honor, which is, are
24  there programs that already exist that could be
25  funded from this source?  Because if there are,
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 1  it could be that this amendment doesn't require
 2  new or additional spending, and that affects
 3  what the financial impact will be.
 4       And so the sponsor went to this
 5  conference, and they said, yes, you can fund
 6  existing programs through this.  You can fund
 7  any number of things through this.  The
 8  Financial Impact Estimating Conference created
 9  a list of existing programs that they thought
10  met these purposes.
11       And the sponsor said -- did the sponsor
12  say, no, that's a bad list, all you can do is
13  acquire land?  No.  The sponsor said, that's a
14  very good summary.  And the sponsor said -- the
15  sponsor specifically addressed this argument
16  and said, management and restoration of natural
17  systems, they stand on their own.  They're not
18  related to acquisition.  You can do all of
19  these different things.
20       And as a result of that, the sponsor said,
21  financially, this is a wash for the State.
22  It's not going to require a $600 million annual
23  increase in funding for land acquisition.
24       And the Financial Impact Estimating
25  Conference agreed with that and it accepted
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 1  that, and the financial impact statement that
 2  went on the ballot was -- essentially said,
 3  this might not result in any new expenditures.
 4       Well, the exact opposite would be true if
 5  Mr. Little's clients' interpretation would be
 6  correct.  If their interpretation would be
 7  correct, then the Legislature would have to put
 8  about $600 million every year towards land
 9  acquisition, which would be either a $600
10  million -- or $600 million would then be
11  unavailable for other things, or the
12  Legislature would have to increase taxes and
13  other revenues in order to offset that.
14       The Financial Impact Estimating Conference
15  findings would have been very different.  And
16  we submitted, Your Honor, an affidavit from Amy
17  Baker, who is the coordinator of the Office of
18  Economic and Demographic Research, she was one
19  of the principals on the Financial Impact
20  Estimating Conference, and in paragraph 9 of
21  her declaration she addresses this precise
22  argument, and she said, it would have had
23  significant financial impacts for the State.
24  It would have resulted in either less funds
25  being available for other services and other
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 1  programs or it would have required the
 2  Legislature to generate new revenues.
 3       And so it is important, Your Honor, as a
 4  matter of public policy, that the Financial
 5  Impact Estimating Conference's work be
 6  respected, because they reached certain
 7  conclusions and their work went on the ballot
 8  for the voters to rely upon.
 9       And now if we come here and say, well, the
10  sponsor was wrong about his own amendment, the
11  Financial Impact Estimating Conference was
12  wrong, the information it provided to the
13  voters was wrong, and all you can do now is
14  acquire land, and then once you start acquiring
15  land maybe you can start putting some money
16  towards management and restoration, then the
17  whole Financial Impact Estimating Conference
18  process is of little value, and in fact could
19  be counterproductive by giving voters incorrect
20  information.
21       So, Your Honor, I submit to you that the
22  amendment, if you read through it, it's very
23  broad.  It has multiple purposes.  It has no
24  time barrier in it.  It does not say that
25  management and restoration are limited to
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 1  properties acquired post-passage.  And I think
 2  all you need to do, Your Honor, is read through
 3  this and you'll see that the very narrow
 4  interpretation they're trying to put on it is
 5  not the right interpretation.
 6       They say the ballot title is the key.  The
 7  ballot title is not the key.  The language of
 8  the Constitution is the key.  The Constitution
 9  is the law.  The ballot title -- plus, the
10  ballot title -- on page 3 they give you only
11  the ballot title.  The Florida Supreme Court
12  has said you cannot consider the ballot title
13  on its own.
14       Even if you were to consider ballot
15  language, it would have to be read together
16  with the summary, and if you read the summary
17  it doesn't say anything about a time
18  limitation, just like the Constitution.  It
19  simply says manage -- acquire, improve, manage,
20  restore, and it has a list of properties.  It
21  says nothing about a time limitation.
22       So, Your Honor, I would submit to you that
23  the language of the Constitution is very clear
24  and they're trying to add words to the
25  Constitution and restrict the meaning of the
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 1  constitutional provision to the provisions that
 2  they like and not to the other provisions which
 3  were very important to other voters, and I
 4  would ask that the motion be denied.
 5       THE COURT: Mr. Little?
 6       MR. LITTLE: May it please the Court.
 7       I'd like to remind the Court and the
 8  defendants that the Legislature can fund these
 9  other things from any source that the
10  Legislature has available to it.  It doesn't
11  have to take the money from the Land
12  Acquisition Trust Fund to run the Department of
13  Agriculture or to run the Department of
14  Environmental Protection.  You alluded to this.
15       The purpose of this amendment, I think in
16  the minds of the voters, and the Supreme Court
17  has said the intent of the voters is the most
18  important thing, not the intent of somebody in
19  a financial organization that Mr. Bardos just
20  referred to.
21       The Constitution was not -- that is, the
22  whole Constitution, as you know, was not on the
23  ballot.  So I think we can guess -- at least I
24  can guess or speculate that most voters never
25  read the Constitution prior to its being
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 1  adopted.
 2       And I think you will remember -- certainly
 3  I do, let's put it that way -- that the main
 4  driving force here in promoting this amendment
 5  was to acquire lands, because Florida is -- has
 6  a limited number of lands that need to be
 7  protected and conserved, and that I think was
 8  the purpose that the thing -- that this
 9  amendment was created for, and I think it was a
10  reason that the voters voted for it, was to
11  acquire lands.
12       Now, the defendants have admitted that the
13  term "conservation lands" is very, very broad,
14  and they've even, I think, admitted they can be
15  private lands that this money can be spent on.
16  I don't think that in any way was what was in
17  the minds of the voters at the time they voted
18  for this.
19       I think what happened before in Florida is
20  very important.  The voters had approved prior
21  land acquisition programs, such as Florida
22  Forever, that the Court -- that was referred to
23  by Mr. Bardos, and I think that's what the
24  voters thought they were voting for in this
25  particular situation.
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 1       Voter intent is very important.  What they
 2  saw is very important.  And, Your Honor, I
 3  respectfully submit that the Court should grant
 4  this motion.  Thank you.
 5       MR. BARDOS: Your Honor, I could address
 6  that if you like.
 7       THE COURT: Sure.
 8       MR. BARDOS: Your Honor, the suggestion
 9  that the main driving force of the amendment
10  was acquisition, or what the intent of the
11  voter is, is pure speculation.  Mr. Little has
12  presented no evidence about the intent of the
13  voter or the main driving force.  Clearly the
14  Constitution spells out many things.
15       And with respect to the intent of the
16  voter, Your Honor, I think it's very important
17  to think about how to discern that.  Intent of
18  the voter is not that we project onto the voter
19  what we believe this amendment should say.
20  It's not that we have intuition as to what the
21  voters must have believed.
22       What the Florida Supreme Court has said is
23  that to determine the intent of the voters we
24  look at the constitutional text, and if the
25  constitutional text is clear, then that's what
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 1  the voters voted for.  That's what they
 2  approved, and that was their intent.  And so,
 3  because the Constitution doesn't have that time
 4  barrier, we can't project that onto the voters
 5  and say, well, that's precisely what the voters
 6  must have meant.
 7       I doubt that voters were thinking about a
 8  particular time limitation on management and
 9  restoration when they voted for this.  It's the
10  text that controls.
11       And, finally, as to the ballot, I think
12  Mr. Little speculated that voters hadn't read
13  the constitutional text.  Well, the Florida
14  Supreme Court doesn't accept that speculation,
15  and we decided in our response to the summary
16  judgment motions, Florida Supreme Court cases
17  saying voters are on clear notice of the text
18  of the Constitution because there is a
19  publication requirement, it has to be available
20  at polling places, plus the Florida Supreme
21  Court has said, we assume that voters do their
22  homework.  We don't assume that simply voters
23  show up in their voting booth and then for the
24  first time start reading the ballot title and
25  summary and start familiarizing them with the
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 1  amendment.
 2       I think that diminishes the voter, Your
 3  Honor.  I think the voter understood what they
 4  were voting for, and everything else that you
 5  just heard is speculation about the intent of
 6  the voters, Your Honor.  The text is the guide.
 7  Thank you.
 8       MR. LITTLE: May I have a short response,
 9  Your Honor?
10       THE COURT: Yes, sir.
11       MR. LITTLE: Your Honor, I don't think the
12  Supreme Court has said that clarity of the text
13  tells us what the voters intended.  I don't
14  think it's ever said that.  What it has said is
15  that if the text is ambiguous -- sorry -- if
16  the text is unambiguous then you don't have to
17  look to voter intent and everything else.  You
18  just use the ordinary construction device that
19  the courts use to determine what the
20  unambiguous term means.
21       In this case -- and the Supreme Court has
22  also said this -- the burden of informing the
23  public about the meaning of a proposed
24  amendment should not fall only on the press and
25  opponents of the measure.  And then the Court
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 1  continued, the valid title and summary must do
 2  this.  This is what the Supreme Court has said.
 3  That's in Askew against Firestone, which has
 4  been very often confirmed by the Supreme Court.
 5  Thank you, Your Honor.
 6       THE COURT: All counsel have done a very,
 7  very good job of putting forth their respective
 8  positions in the case, and we're obviously
 9  dealing with a very important issue of the
10  Constitution and this citizen initiative that,
11  according to what I've read in the file and
12  what I recall, was passed by a very large
13  majority of the voters.
14       I read the amendment in the manner
15  interpreted by Mr. Little, and that is, when
16  you read Article X, Section 28, subsection 1 --
17  and maybe it could have been drafted
18  differently.  I would imagine that a lot of
19  thought and work went into drafting that
20  amendment.  But I read it as saying, okay, the
21  Land Acquisition Trust Fund is going to get the
22  tax money that is talked about in the beginning
23  of the statute, and I think that goes on for
24  20 years.
25       And I read that -- when I read it in its
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 1  entirety, and I've read it now well over a
 2  hundred times, I come to the conclusion that it
 3  clearly refers to conservation lands purchased
 4  after the effective date of the amendment.  And
 5  in doing that I looked back over what the
 6  Florida Supreme Court said in 2013, when it
 7  unanimously approved the amendment and the
 8  title and the ballot summary and posed the
 9  question, for example, of does that ballot
10  title and summary fairly inform the voter of
11  the chief purpose of the amendment, whether the
12  language of the title and summary misleads the
13  public, and all that goes with that, I have to
14  conclude that the statute is meant to say
15  everything that goes in that fund can only be
16  used for conservation lands purchased after the
17  date that it goes into effect.
18       I guess we need to go to our other
19  motions.  It's 11:45.  How do y'all want to
20  proceed?  Mr. Guest?
21       MR. GUEST: Well, again, if that's the
22  basis of your ruling, I don't think we have
23  anything to argue about, if that's what you're
24  intending to do.
25       THE COURT: That is my ruling, yes, sir.
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 1  That is my --
 2       MR. GUEST: Well, then I think I should
 3  sit down.  May I?
 4       THE COURT: Anything further?  I'll go
 5  back and -- well, what I want -- yeah.
 6  Mr. Guest, draft a proposed order to that
 7  effect.  Get that to counsel for the
 8  defendants.
 9       That is my ruling.  I'm confident counsel
10  for the defense disagrees with the ruling, but
11  if y'all could just get me an order that
12  accurately reflects my ruling on that, and I
13  can make whatever revisions are appropriate.
14       Mr. Meros?
15       MR. MEROS: I guess the question is, is
16  there a final order that can be reviewed or
17  not?
18       THE COURT: I don't want this put in the
19  terms of a final order, because I see this as
20  being the core question in the case anyway, and
21  I'm sure that it's going to be reviewed by
22  people from our fine judges on the First DCA
23  and perhaps our fine judges on the Supreme
24  Court.
25       So what I would envision would be the best

Min-U-Script® Accurate Stenotype Reporters (21) Pages 81 - 84



FWC V
NEGRON

HEARING
June 15, 2018

Page 85

 1  thing to do was y'all get me a final order on
 2  this so that it will be a reviewable order.
 3       MR. GUEST: Well, can we consider the
 4  documents we filed in summary judgment as part
 5  of that order?
 6       THE COURT: Sir?
 7       MR. GUEST: Can we consider the documents
 8  filed with the summary judgment motions as part
 9  of that order?
10       THE COURT: I'm basing my ruling on all
11  the materials that were submitted to me on the
12  motions for summary judgment.
13       MR. GUEST: Okay.  So all the materials.
14  Okay.
15       THE COURT: Yes, sir.  All right.
16  Anything further?
17       Mr. Bardos, yes, sir?
18       MR. BARDOS: Is it safe to assume, Your
19  Honor, that the pretrial stipulation and the
20  trial briefs are not due today?
21       THE COURT: Well, frankly, you know, we're
22  looking at a one-week trial in July, and this
23  is the core question before we can even go
24  forward.  There may still be arguments about --
25  you know, I don't know what is left to argue on

Page 86

 1  that, but it seems to me that the appropriate
 2  thing would be to have this ruling today
 3  reviewed before we proceed further on it.  And
 4  my thinking is, no pretrial conference and no
 5  trial until y'all get a review of this.
 6       Are both sides in agreement on that?
 7       MR. GUEST: Yes, Your Honor.
 8       MR. LITTLE: Yes, Your Honor.
 9       MR. BARDOS: I agree, Your Honor.
10       THE COURT: Okay.  So just go ahead and
11  consider the pretrial conference next Thursday,
12  June 21, as being canceled, and the trial for
13  the week of I think it was July 23 to be
14  canceled.
15       Okay.  Thank y'all for the excellent
16  presentations on that.  I appreciate it.  Court
17  is adjourned.
18       (The hearing adjourned at 11:48 a.m.)
19 
20 
21 
22 
23 
24 
25 
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