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RESPONSE TO PETITION AND ORDER TO SHOW CAUSE 

The Florida Department of Health’s Petition for Writ of Prohibition is an 

eleventh-hour ploy to delay a trial that was set many months ago. It should be 

rejected. The trial court’s only ruling on the issue raised in the Petition was made 

many months ago, and simply deferred ruling on the Department’s Exhaustion of 

Administrative Remedies defense until the disputed facts could be resolved at trial. 

The Department apparently so no need for a writ of prohibition in the many 

months that followed until the eve of trial. 

Indeed, Miller filed its initial complaint more than two years ago. And it has 

been almost twenty-four months since the trial court denied the Department’s 

motion to dismiss, which raised the same Exhaustion of Administrative Remedies 

argument as forms the basis for the Petition. Yet for almost two years, the 

Department did not file a petition for a writ of prohibition.  

Instead, the Department filed a motion for summary judgment based on 

failure to exhaust administrative remedies. Finding there were genuine disputed 

issues of material fact, the trial court denied the Department’s motion for summary 

judgment nine months ago in February 2018. Still the Department did not file a 

petition for writ of prohibition. 

 More than six months ago, on March 12, 2018, the trial court entered an 

Order on Case Management Conference and Order setting Non-Jury Trial/Final 
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Hearing. The trial court remarked that, even then, the case was “stale” and that trial 

should proceed expeditiously. Even then, the Department did not file a petition for 

writ of prohibition. 

Instead, fewer than 30 days before the long-scheduled trial date, the 

Department filed a motion for judgment on the pleadings. The motion was an 

obvious exercise in futility insofar as it argued the Exhaustion of Administrative 

Remedies defense, because the trial court had denied the Department’s motion to 

dismiss based on that defense. In evaluating such a motion, the “test for the motion 

is the same as a motion to dismiss the complaint or petition for failure to state a 

cause of action.” HENRY P. TRAWICK, JR., TRAWICK’S FLORIDA PRAC. & P. §10:9. 

Then at the close-of-business on Friday, September 14, 2018, the 24th day 

before the trial date, the Department filed a second motion for summary judgment. 

That motion was similarly an obvious exercise in futility in arguing the 

Department’s Exhaustion of Administrative Remedies defense. The trial court had 

already found genuine issues of material fact precluded summary judgment on the 

very same issue.  

Contrary to the assertions in its Petition, the Department was given ample 

opportunity to be heard—at multiple hearings—on its Exhaustion of 

Administrative Remedies defense. The trial court simply found disputed issues of 

fact required that the issue be resolved at trial. No principle of law requires courts 
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to entertain repetitive requests for summary judgment after finding there are 

disputed issues of fact, particularly when such repetitive motions are filed on the 

eve of trial, with the apparent intent to delay trial.  

Even if it otherwise raised valid grounds for granting a writ of prohibition 

(and it does not), the Petition would be subject to dismissal based solely on the 

Department’s two-year delay—until the eve of trial—to file its petition. See Philip 

J. Padavano, 2 Fla. Prac., Appellate Practice § 30:3 (2017 ed.) (“[T]he appellate 

court may deny relief if a petition for writ of prohibition was not filed within a 

reasonable time from the discovery of the grounds for relief. As with other 

extraordinary remedies, the appellate court may apply equitable principles in 

determining the right to relief.”). Because the Department unreasonably delayed 

filing the Petition for two years after discovering its purported grounds for relief, 

the Petition may easily be denied.  

But even if the Court were to ignore the delay in filing the Petition (and it 

should not), Prohibition would be unavailable for multiple reasons. First, the trial 

court’s jurisdiction over this case, which is expressly conferred by statute, is not in 

question. Second, the trial court has not yet even determined whether the doctrine 

of Exhaustion of Administrative Remedies (an issue of judicial policy, not 

jurisdiction) applies, merely deferring such a ruling until trial. Third, the trial 

court’s decision was based on the existence of disputed issues of fact.   
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The presence of any of these conditions makes prohibition unavailable. So 

the presence of all three compels dismissal of the petition even more strongly. And 

even if the Court were to overlook the untimeliness of the Petition as well as all of 

these other fatal flaws, the Department’s Petition would fail on the merits. For 

these reasons, and as further explained below, the Petition should be dismissed or 

denied.  

I. The Petition for Writ of Prohibition Should Be Dismissed 

There is no emergency warranting the rarely appropriate remedy of 

prohibition to prevent a usurpation of jurisdiction. “The writ [of prohibition] is 

very narrow in scope and operation and must be employed with caution and 

utilized only in emergency cases to prevent an impending injury where there is no 

other appropriate and adequate legal remedy.” Mandico v. Taos Const., Inc., 605 

So. 2d 850, 854 (Fla. 1992). A writ of prohibition “may not be used to divest a 

lower tribunal of jurisdiction to hear and determine the question of its own 

jurisdiction” or “to test the correctness of a lower tribunal’s ruling on jurisdiction 

where the existence of jurisdiction depends on controverted facts that the inferior 

tribunal has jurisdiction to determine.” Id.  



5 
 

A. Because the Petition Does Not Raise an Issue of the Trial 
Court’s Jurisdiction, Prohibition is Unavailable  

Prohibition is not an available remedy because the trial court’s jurisdiction is 

not in question. This Court has repeatedly held that a writ of prohibition is 

appropriate only where a lower tribunal lacks jurisdiction to hear the case:  

Prohibition is the extraordinary (or prerogative) writ a 
court issues in order to prevent an inferior court (or other 
inferior tribunal) from exercising jurisdiction over 
matters that lie outside the lower tribunal’s 
jurisdiction… Only where a tribunal purports to exercise 
jurisdiction over a case falling within a class of cases it is 
forbidden to consider is it appropriate for a higher court 
to grant the extraordinary writ of prohibition.  

 

Haridopolos v. Citizens for Strong Sch., Inc., 81 So. 3d 465, 468 (Fla. 1st DCA 

2011) (emphasis added; citation omitted); see also PPI, Inc. v. Florida Dept. of 

Bus. & Prof'l Regulation, Div. of Pari-Mutuel Wagering, 917 So. 2d 1020, 1022 

(Fla. 1st DCA 2006) (“Although prohibition will lie to prevent an inferior tribunal 

from acting in excess of jurisdiction, it generally will not lie to prevent an 

erroneous exercise of jurisdiction.”).  

 On the other hand, where the trial court  

has subject matter jurisdiction, defined as “the power of 
the court to deal with the class of cases to which the 
particular case belongs,” Lovett v. Lovett, 93 Fla. 611, 
112 So. 768, 775 (1927), proceedings should be 
permitted to run their course there, with resort to appeal 
after the lower court proceedings conclude, if necessary 
to correct judicial error. 
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Haridopolos, 81 So. 3d at 468.  

 The trial court indisputably has jurisdiction to hear this case. As the Supreme 

Court of Florida has explained, “circuit courts are superior courts of general 

jurisdiction, and nothing is intended to be outside their jurisdiction except that 

which clearly and specially appears so to be.” English v. McCrary, 348 So. 2d 293, 

297 (Fla. 1977). Nothing “clearly and specially” removes declaratory judgment 

actions, such as this case, from circuit court jurisdiction.  

To the contrary, Chapter 86, Florida Statutes, expressly confers on circuit 

courts broad jurisdiction over declaratory judgment actions: 

The circuit and county courts have jurisdiction within 
their respective jurisdictional amounts to declare rights, 
status, and other equitable or legal relations whether or 
not further relief is or could be claimed. No action or 
procedure is open to objection on the ground that a 
declaratory judgment is demanded. The court's 
declaration may be either affirmative or negative in form 
and effect and such declaration has the force and effect of 
a final judgment. The court may render declaratory 
judgments on the existence, or nonexistence: 
 
(1) Of any immunity, power, privilege, or right; or 
 
(2) Of any fact upon which the existence or nonexistence 
of such immunity, power, privilege, or right does or may 
depend, whether such immunity, power, privilege, or 
right now exists or will arise in the future. Any person 
seeking a declaratory judgment may also demand 
additional, alternative, coercive, subsequent, or 
supplemental relief in the same action. 

 
§ 86.011, Fla. Stat. 
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And no provision of Chapter 86, or any other statute, divests circuit courts of 

jurisdiction to hear declaratory judgment actions merely because they relate to 

administrative agencies. To the contrary, section 120.73, Florida Statutes, makes 

clear that circuit court jurisdiction over such declaratory judgment actions is 

preserved notwithstanding Chapter 120’s creation of administrative remedies: 

Nothing in this chapter shall be construed to repeal any 
provision of the Florida Statutes which grants the right to 
a proceeding in the circuit court in lieu of an 
administrative hearing or to divest the circuit courts of 
jurisdiction to render declaratory judgments under the 
provisions of chapter 86. 
 

§120.73, Fla. Stat. (emphasis added).  

Consistent with §§86.011 & 120.73, Miller’s complaint demands only a 

declaration of rights under Chapter 2016-123, Laws of Florida, which falls 

squarely within the actions contemplated by Chapter 86. See, e.g., City of Miami v. 

Fraternal Order of Police, Miami Lodge 20, Health Ins. Tr., 559 So. 2d 627, 629 

(Fla. 3d DCA 1990) (holding circuit court had jurisdiction over action for 

declaration of rights under §185.34, Florida Statutes (1987)). As such, the circuit 

court’s jurisdiction is not in question. 

None of the Department’s multiple requests for the trial court to dismiss the 

case based on Exhaustion of Administrative Remedies raised an issue of 

jurisdiction. Even if the doctrine of Exhaustion of Administrative Remedies 

applied (and it does not), the doctrine is a matter of judicial policy, not jurisdiction. 
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See Gulf Pines Mem'l Park, Inc. v. Oaklawn Mem'l Park, Inc., 361 So. 2d 695, 

698–99 (Fla. 1978) (“The determination of whether the circumstances of a 

particular controversy warrant judicial intervention, then, is ultimately one of 

policy rather than power[.]”). So even if the trial court would have erred in 

concluding that a decision on the issue needed to await resolution of disputed 

issues of fact at trial (and it did not err in so concluding), a writ of prohibition 

would not be an available remedy. See Haridopolos, 81 So.3d at 468 (explaining 

that prohibition “does not lie to prevent mere error in the exercise of the inferior 

tribunal’s jurisdiction.”).  

Sitting en banc in Haridopolos, this held in an analogous context that where 

the plaintiffs are seeking declaratory relief, prohibition will not lie to review 

whether the trial court should have applied judicial policy counseling against the 

circuit court’s exercise of jurisdiction. See Haridopolos, 81 So. 3d at 466 (Fla. 1st 

DCA 2011). In that case, the plaintiffs brought an action for declaratory judgment 

seeking a declaration that the state had failed “to make adequate provision ‘for a 

uniform, efficient, safe, secure, and high quality system of free public schools’” in 

violation of article IX, section 1(a) of the Florida Constitution. Id. at 467.  

After the trial court denied dismissal, the defendants sought a writ of 

prohibition, arguing that the trial court should have abstained from hearing the case 

based on the political question doctrine, a judicial policy counseling against courts 
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hearing certain disputes. Id. This Court rejected that contention because circuit 

courts have jurisdiction to entertain declaratory judgment actions, explaining that 

“the jurisdiction of the court below to grant declaratory relief requires that we deny 

the petition for writ of prohibition.” Id. at 473. Whether the circuit court should 

have abstained from exercising its jurisdiction was an issue that could only be 

raised on appeal from a final order: 

As long as a lower court has subject matter jurisdiction, 
defined as “the power of the court to deal with the class 
of cases to which the particular case belongs,” Lovett v. 
Lovett, 93 Fla. 611, 112 So. 768, 775 (1927), proceedings 
should be permitted to run their course there, with resort 
to appeal after the lower court proceedings conclude, if 
necessary to correct judicial error. 
 

Id. at 468.  

 The same is true here. Like the plaintiffs in Haridopolos, Miller seeks a 

declaratory judgment, and § 86.011 confers jurisdiction on circuit courts to hear 

declaratory judgment actions. So prohibition is unavailable here just as it was in 

Haridopolos. And just as the issue of abstention based on the judicial policy 

pertaining to political questions could only be reviewed on appeal from a final 

order, so too here the issue of abstention based on the judicial policy of Exhaustion 

of Administrative Remedies can only be reviewed on appeal from a final order. 

Indeed, here the trial court’s jurisdiction is indisputable. Even if there could 

otherwise be any doubt as to whether Chapter 120’s administrative remedies 
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usurped circuit court jurisdiction over declaratory judgment actions involving 

administrative agencies, §120.73 makes abundantly clear that circuit courts retain 

such jurisdiction. Thus, prohibition is unavailable. 

The cases cited by the Department as purported authority for issuing a writ 

of prohibition here do not support its contention. In those cases, the plaintiffs’ 

claims were not for declaratory relief, like Miller seeks, but rather for injunctive 

relief against an agency. Section 120.73 preserves circuit court jurisdiction over 

declaratory judgment actions, not suits for injunctive relief. See State ex rel. Dept. 

of Gen. Services v. Willis, 344 So. 2d 580, 588–89 (Fla. 1st DCA 1977) 

(distinguishing the injunctive relief sought there from declaratory relief and 

concluding that “except insofar as it emphasized the continuing availability of 

judicially-restricted Chapter 86 remedies, the 1975 amendment of Chapter 120 did 

not directly or indirectly authorize circuit court proceedings to enjoin 

administrative action.”) (emphasis added); State Dept. of Transp. v. Anderson 

Columbia Co., Inc., 651 So. 2d 1267, 1267 (Fla. 1st DCA 1995) (noting that the 

“consolidated interlocutory appeals and petitions for writs of prohibition” at issue 

were brought to “challenge the jurisdiction of the circuit court to enter orders 

enjoining the Department of Transportation[.]”) (emphasis added).1 

                                           
1 Note, too, that Willis predated Gulf Pines. While Anderson Columbia was decided 
after Gulf Pines, the Court in Anderson Columbia did not (and did not need to) 
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The trial court indisputably has jurisdiction. And the Department challenges 

only whether the trial court should refrain from hearing the suit based on a judicial 

policy doctrine, Exhaustion of Administrative Remedies. Because prohibition is 

appropriate only where the circuit court lacks jurisdiction and not to question a trial 

court’s decision whether to refrain from exercising jurisdiction based on judicial 

policy, the Department’s Petition for Writ of Prohibition should be dismissed.  

B. Prohibition is Also Inappropriate Because the Circuit Court 
Has Not Yet Decided Whether Exhaustion of 
Administrative Remedies Was Required Due to the 
Existence of Disputed Fact Issues  

Even if the doctrine of Exhaustion of Administrative Remedies raised an 

issue of jurisdiction rather than policy (and it does not), and even if there were any 

merit to the Department’s contention that the doctrine of Exhaustion of 

Administrative Remedies applies to this case (and there is none), a writ of 

prohibition still would not lie for the simple reason that the trial court has not ruled 

one way or the other whether the doctrine applies to this case. Rather, the trial 

court has simply found that the issue needs to be decided after trial based on the 

resolution of disputed issues of fact. 

                                                                                                                                        
analyze whether prohibition was available because the petitions were consolidated 
with appeals that were properly before the Court in any event.  
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This Court has recently reaffirmed that prohibition does not lie where the 

trial court has not yet ruled on its own jurisdiction or where the trial court’s ruling 

depends on resolution of disputed issues of fact: 

[P]rohibition may not be used to divest a lower tribunal 
of jurisdiction to hear and determine the question of its 
own jurisdiction; nor may it be used to test the 
correctness of a lower tribunal’s ruling on jurisdiction 
where the existence of jurisdiction depends on 
controverted facts that the inferior tribunal has 
jurisdiction to determine. 
 

Scott v. Francati, 214 So. 3d 742, 748 (Fla. 1st DCA 2017), review denied, Case 

No. SC17-730, 2017 WL 2991836 (Fla. July 14, 2017) (quoting Haridopolos, 81 

So. 3d at 468) (emphasis added). 

The trial court has made clear that it has not yet decided the merits of the 

Department’s Exhaustion of Administrative Remedies defense. Indeed, the order 

that the Department claims was the catalyst for its Petition does not even mention 

the defense, merely denying the Department’s motions because they duplicated 

earlier motions and were filed so late that they could not be addressed on their 

merits without delaying a long-scheduled trial. And in ruling on the prior 

motions—following which the Department did not file a petition for writ of 

prohibition—the trial court merely found disputed issues of fact required that the 

issue be resolved at trial.  
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More specifically, the Department filed a motion to dismiss in June 2016 in 

which it asserted that Miller’s complaint should be dismissed for failure to state a 

cause of action based on the doctrine of Exhaustion of Administrative Remedies. 

A.376.2 In November 2016, the trial court denied the motion to dismiss, 

concluding that the motion raised factual issues that would be better suited for 

resolution at summary judgment. A. 427.  

The Department then filed a motion for summary judgment based on the 

same doctrine. A.21. Having conducted limited discovery, Miller filed a response 

in opposition to summary judgment as well as affidavits and exhibits, which if 

credited by the factfinder, would establish the existence of facts that would either 

bring this case outside of the scope of the doctrine of Exhaustion of Administrative 

Remedies or would establish an exception to application of the doctrine. See A. 

537 & AE.4-180.  

In February 2018, the trial court entered an order denying the motion for 

summary judgment. A.553-555. The express basis for the decision was the trial 

court’s conclusion that “there remain disputed questions of fact to be decided 

regarding the affirmative defenses asserted, including the claimed failure to 

exhaust administrative remedies.” A.553-554.   

                                           
2  “A.” citations refer to the page numbers in Petitioner’s Appendix. “AE.” citations 
refer to the page numbers in Respondent’s Appendix.   
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The most recent order, which purportedly prompted the Department’s 

Petition, denied the Department’s motion for summary judgment on procedural 

grounds having nothing to do with jurisdiction or the merits of the issues raised, 

namely because the court had already ruled that disputed fact issues needed to be 

resolved at trial and “nothing in Rule 1.510 provides for duplicative motions for 

summary” judgment, particularly when hearing a duplicative motion would require 

delaying a trial that in the trial judge’s view had been delayed too long already. 

A.1177-78. Similarly, it denied judgment on the pleadings for a procedural reason, 

namely because Florida Rule of Civil Procedure 1.140(c) requires that such 

motions be filed “within such time as not to delay the trial,” and the motion was 

not. A.1177.  

The ruling that prompted the Department’s Petition did not decide the issue 

of Exhaustion of Administrative Remedies but merely left it to be decided at trial. 

This Court has made clear that even where, unlike here, the trial court’s 

jurisdiction is actually in question, prohibition will not lie if the trial court has not 

yet definitively ruled on the issue:   

In setting a hearing, and then refusing to cancel it, the 
circuit court merely has preserved for itself the 
opportunity to rule explicitly on the question of its 
jurisdiction at a later point. After all, the purpose of the 
hearing is to rule on the motion to strike the notice of 
voluntary dismissal; that motion to strike is still pending. 
As is the case in other circumstances where it is asserted 
that a court lacks jurisdiction, a court is allowed to 
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proceed until it determines for itself whether it has 
jurisdiction. 

 
State v. Barati, 150 So. 3d 810, 813 (Fla. 1st DCA 2014) (emphasis added). 
 

The same is true here. In Barati, prohibition did not lie because the trial 

court had not ruled on jurisdiction but merely deferred resolution of that issue until 

after a hearing. Similarly here, the trial court has not decided whether the doctrine 

of Exhaustion of Administrative Remedies requires dismissal, but has merely 

deferred resolution of that issue until trial, at which point disputed issues of 

material fact will be resolved. As such, as in Barati, even if jurisdiction were in 

question, the trial court here would be “allowed to proceed until it determines for 

itself whether it has jurisdiction.”  

Moreover, even if the Department would have filed a petition for writ of 

prohibition after the trial court’s prior ruling on summary judgment, prohibition 

would still be unavailable. That is because in the prior order the trial court did no 

more than defer deciding the issue of Exhaustion of Administrative Remedies 

because it required resolution of disputed issues of fact at trial. Francati, 214 So. 

3d at 748 (explaining that prohibition may not be “used to test the correctness of a 

lower tribunal’s ruling on jurisdiction where the existence of jurisdiction depends 

on controverted facts”) (quoting Haridopolos, 81 So. 3d at 468). Thus, prohibition 

would be unavailable based on that order even if the Department had not 

unreasonably delayed filing a petition after the trial court issued it.  
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Because ruling on the issue of Exhaustion of Administrative Remedies 

requires resolution of disputed issues of fact, and the trial court has not yet ruled on 

whether the doctrine applies, prohibition would not lie even if the doctrine raised 

issues of the trial court’s jurisdiction rather than of judicial policy. For this 

additional reason, the petition should be dismissed or denied.  

II. Because the Circuit Court Properly Denied Summary 
Judgment, the Petition Should Be Denied  
   

Even if the correctness of the trial court’s denial of the Department’s 

motions for summary judgment raised an issue of jurisdiction (it does not), the trial 

court had decided such a jurisdictional question (it has not), and the trial court’s 

decision would not have been based on disputed issues of fact (it was), the 

Department’s Petition for Writ of Prohibition would be due to be denied on its 

merits. The trial court did not err in denying the motion for summary judgment. 

Simply put, the doctrine of Exhaustion of Administrative Remedies did not 

counsel against the trial court hearing this suit. As explained below, record 

evidence supported multiple reasons why the doctrine does not apply.  

A. There Were Genuine Issues of Material Fact as to Whether 
Miller Had an Adequate Administrative Remedy 

As this Court has long held, “the requirement of deference to administrative 

remedies is not absolute in every case where administrative agencies are involved.” 

Lewis Oil Co. v. Alachua Cnty., 496 So. 2d 184, 188 (Fla. 1st DCA 1986). Rather, 
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because “[t]he predicate for such judicial deference is ‘prior resort to and 

exhaustion of administrative remedies when they are available and adequate,’” it 

“is essential…that the administrative remedies be both readily available and 

adequate.” Id. (quoting Willis, 344 So. 2d at 589) (emphasis added). Thus, 

“‘[w]here the party seeking to bypass usual administrative channels can 

demonstrate that no adequate remedy remains available,’ then the circuit court is 

the proper forum in which to bring a claim.” Butler v. Dep’t of Ins., 680 So. 2d 

1103, 1107 (Fla. 1st DCA 1996) (quoting Key Haven Associated Enters. v. Bd. of 

Trs., 427 So. 2d 153, 157 (Fla. 1982)). 

While it may be true that the Administrative Procedures Act provides a 

mechanism for review of Department of Health decisions as a general matter, it 

provided no adequate avenue for Miller to obtain review under the unique facts of 

this case. Record evidence shows that (and, at a minimum, raises genuine issues of 

material fact as to whether) no adequate administrative remedy remains 

available—or has ever been available—for Miller to obtain redress of the 

Department’s rejection of its application.  

In response to the Department’s motion for summary judgment, Miller came 

forward with evidence showing that at the time it could have petitioned for an 

administrative hearing, it reasonably believed that the Department had rejected its 

application on a valid basis. It further produced evidence showing that after it was 
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too late for Miller to file an administrative challenge, it was revealed that the 

timing of receipt of its application was not the reason for its rejection.  

More specifically, evidence in the summary judgment record showed that 

the Department rejected Miller’s application at the outset of the process, on July 

16, 2015, purportedly due to its being delivered between 5:00 and 5:30 PM on July 

8, 2015 in violation of Fla. Admin. Code R. 64-4.002(5). A.66. Miller showed that 

based on what had been represented to Miller as the purported basis for rejecting 

the application, it did not seek review under Chapter 120, as at the time it lacked a 

good faith basis for challenging the Department’s decision to reject its application 

based on strict enforcement of the deadlines in Rule 64-4.002. AE.179-180.  

And Miller came forward with evidence that after 21-day window for 

requesting an administrative hearing had closed, it learned that it did, indeed, have 

a basis for challenging the rejection of its application and that the Department’s 

invocation of Rule 64-4.002’s 5:00 PM deadline was a mere pretext. While 

unknown to Miller at the time its application was rejected, Miller presented 

evidence at summary judgment supporting the conclusion that at least one other 

application was delivered between 5:00 PM and 5:30 PM on July 8, 2015—and 

despite rejecting Miller’s application, the Department accepted the other 

application. See AE.8 (entry for Razbuton, Inc. showing application filed after 5:00 
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PM) & AE.12 (letter noting that Razbuton had been given an opportunity to 

supplement its application, which was missing required materials).  

Indeed, Miller brought forth evidence that in late August 2015—after the 21-

day period had expired—it was revealed that the Department forgave the failures 

of numerous applicants to meet the July 8, 2015 application deadline. Rule 64-

4.002 states that a “completed application must include…[a]n explanation or 

written documentation, as applicable, showing how the Applicant meets the 

statutory criteria listed in Section 381.986(5)(b),” and that “the Applicant must 

address each item listed for each criterion” listed in the Rule.  

Yet Miller submitted letters sent by the Department to numerous applicants 

revealing that each of the applicants had failed to timely submit a completed 

application not only by the deadline, but after more than one month had passed 

since the application deadline. And an email produced in discovery showed that 

Knox Nursery, Inc.—a member of the rulemaking committee that was ultimately 

awarded a license—failed to submit an application that was even readable at all 

prior to the deadline. AE.10. Yet summary judgment evidence included 

communications to those applicants showing the Department did not reject those 

applications, as it had Miller’s application. Rather, the Department gave the 

applicants additional time to submit information that was required to have been 

submitted weeks earlier under the terms of the Rule. E.g., AE.10 & 12-15. 
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Evidence produced in discovery also revealed that, unknown to Miller, the 

Department awarded a license to an applicant that did not timely submit the full 

application fee. AE.11.  

Miller also submitted evidence showing that the Department did not strictly 

enforce other deadlines for applicants other than Miller. It showed that when Knox 

was notified that it had been awarded a license, the Department apprized Knox that 

it had “10 business days to post a $5 million performance bond in accordance with 

Rule 64-4.002(5)(e),” which meant the bond had to “be received by the 

Department no later than 5:00 PM EST and December 9th, 2015.” AE.14. Yet 

Miller showed that the Department’s director and his assistant admitted under oath 

that Knox’s bond was not received by the Department until after 5:00 PM on 

December 9, 2015. And rather than rejecting Knox’s bond as it had done with 

respect to Miller’s application, the Department accepted it. AE.16-34 & 35-41.  

These circumstances, which did not arise (or were not revealed) until the 

time for Miller to seek administrative review had passed, provided a valid basis for 

Miller to challenge the Department’s inconsistencies in applying the Rule’s 

timelines as between Miller and other applicants. See, e.g., Amos v. Dep’t of Health 

& Rehabilitative Servs., Dist. IV, 444 So. 2d 43, 47 (Fla. 1st DCA 1983) 

(“Inconsistent results based upon similar facts, without a reasonable explanation, 

violate Section 120.68(12)(b), Florida Statutes, as well as the equal protection 
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guarantees of both the Florida and United States Constitutions.”). But because they 

were not revealed until after the deadline for Miller to challenge the rejection of its 

application under Rule 28-106.111, Miller had no good faith basis to challenge the 

rejection until his time to request an administrative remedy no longer remained 

available to Miller. 

Moreover, Miller came forward with evidence supporting the conclusion 

that because its application never made into the pool of applications reviewed, 

Miller could not have obtained a remedy through the administrative process even if 

it could have known of a basis for challenging the rejection of its application 

within 21 days of its occurrence. Miller presented evidence that the Department’s 

evaluation process was biased, systemically flawed, and not based on any objective 

criteria. The evidence showed that: 

• Miller requested to participate on the negotiated rulemaking committee to 
represent the interests of smaller nurseries. AE.179 ¶4. 
  

• Patricia Nelson, who was the director of the Office of Compassionate Use at 
the time, discouraged Miller from joining the committee, telling Miller that 
she would make sure that the interests of smaller nurseries were represented. 
Id., ¶5. 

 
• Ms. Nelson told Miller that it should apply in a different region, suggesting 

that the Department was predisposed to selecting a specific applicant from 
the Southeast Region. Id., ¶6. 

 
• Ms. Nelson later told Miller as well as a parent advocate on the committee 

and that Ms. Nelson was resigning from the Office of Compassionate Use 
because, based on the relationships she had developed with committee 
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members, she could not be an impartial evaluator of the competing 
applications for licenses. Id. ¶9 & AE.177-178, ¶¶6-9.  

 
• Ms. Nelson was nonetheless designated as one of the three persons to 

evaluate the competing applications. 
  

• At the time of evaluating the applications, Ms. Nelson was not the director 
of the Office of Compassionate Use, a Certified Public Accountant, or a 
member of the Drug Policy Council, as Rule 64-4.002 required the three 
evaluators to be. 

 
• Four of the five applicants that were ultimately awarded the original licenses 

were members of the committee. 
  

• A judge later found that the Department did not follow its own rules in 
evaluating applications, as it did not score each application on its own 
merits, but rather only compared the applications to other applications in the 
same region, removing any objective evaluation and greatly increasing the 
likelihood of bias and of pre-selected applicants being awarded licenses, 
while shielding the decisions from scrutiny. See AE.74-81.  

 
• A judge later found that among the applicants to which the Department 

awarded a license was at least one that did not meet the express criteria of 
section 381.986, because it was not a nursery in continuous operation for 30 
years of more. See AE.64-65.  

 
So Miller showed that one of the three persons the Department designated to 

review applications did not meet the Rule’s criteria for reviewers. And after 

discouraging Miller from participating on the rulemaking committee, that reviewer 

admitted that due to the relationships she developed with the persons that did sit on 

the committee, she could not fairly and impartially evaluate the competing 

applications for licenses. But she nonetheless did so. And then she and the other 

reviewers disregarded Rule 64-4.002 in evaluating the applications to reach a result 
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inconsistent with the statute under which applications were to be evaluated. 

Because Miller’s application was not even scored, the Department’s lack of use of 

any “external standards” or an “objective yardstick,” AE.74-81, would have denied 

Miller the ability to obtain a remedy through the administrative process even if it 

had been aware of its basis for invoking that process before it was too late to do so. 

Thus, Miller presented evidence showing that there never was an 

administrative avenue for Miller to obtain relief through the administrative process. 

Accepting Miller’s evidence that no adequate administrative remedy remained 

available to Miller, as the trial court was required to do on summary judgment, it is 

proper for the circuit court to exercise jurisdiction to entertain this case 

notwithstanding the doctrine of Exhaustion of Administrative Remedies. To 

decline to do so would be tantamount to denying Miller any ability to vindicate its 

claim in any forum, effectively denying Miller due process.  

In an analogous context in Department of Transportation v. Morehouse, 350 

So. 2d 529 (Fla. 3d DCA 1977), the Third District recognized the propriety of a 

circuit court entertaining the suit. In that case, “[a]n agency rule precluded Mr. 

Morehouse from appealing his dismissal,” id. at 532, just as Rule 28-106.111 

prevented Miller from challenging the rejection of its application when the true 

reasons for it came to light. The Third District concluded that “because the 

summary acts of state agencies and officials were sorely deficient in 
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constitutionally guaranteed safeguards, because the harm done to plaintiff was 

inordinate, and because nothing in the Administrative Procedure Act divests the 

circuit courts of jurisdiction to render declaratory judgments in the rare cases 

where such defects in due process exist,” it was proper for a declaratory judgment 

suit to proceed in the circuit court. Id. at 533. For the same reasons, it is proper for 

Miller to pursue relief in the circuit court. 

The Department erroneously contends that Miller may seek declaratory 

relief in the circuit court only if the case fits into one of several discrete categories 

set forth in Willis. As an initial matter, Willis by its terms does not address the 

effect of the 1975 addition of §120.73 to make clear that declaratory judgment 

actions were not precluded by Chapter 120. Willis, 344 So. 2d at 587. Moreover, 

Willis permits actions to proceed in circuit court when “there is some other 

compelling reason why the APA does not avail” the plaintiff of its grievance. As 

detailed above, there are compelling reasons why the APA does not provide a 

remedy for Miller—because the circumstances giving rise to its basis for seeking a 

remedy were not revealed until it was too late for Miller to seek an administrative 

remedy.  

Moreover, “Florida courts have consistently held that parties need not resort 

to administrative remedies where agency errors are so ‘egregious or devastating 

that the promised administrative remedy is too little or too late.’” Flo-Sun, Inc. v. 



25 
 

Kirk, 783 So. 2d 1029, 1038 (Fla. 2001) (quoting Communities Fin. Corp. v. 

Florida Dep't of Envtl. Regulation, 416 So. 2d 813, 816 (Fla. 1st DCA 1982)). 

Here, Miller came forward with evidence showing that the Department’s entire 

process in evaluating applications was flawed and infected with bias. And due to 

this information not being revealed until Miller’s time for seeking administrative 

review had run, Miller could not challenge the rejection through the administrative 

process.3  

The Departments’ egregious conduct, combined with Miller’s inability to 

obtain relief through the administrative process, would make it futile for Miller to 

resort to that process. Indeed, it is the Department’s position that Miller has no 

possibility of obtaining relief in any forum. Thus, pursuing administrative remedies 

would be futile. All of the Department’s arguments erroneously focus on the 

avenues of relief that may or may not be available as a general matter. But they 

ignore the fact that such avenues are not available—and were never available—to 

                                           
3 There is no merit to the Department’s contention that Miller might have had an 
administrative remedy because the time to seek administrative review might have 
been extended based on equitable tolling. Equitable tolling “focuses on the 
plaintiff's excusable ignorance of the limitations period.” Machules v. Dep't of 
Admin., 523 So. 2d 1132, 1134 (Fla. 1988). Miller could not have been excusably 
ignorant of the need to file an administrative challenge within 21 days of the 
rejection of its application because the Department informed Miller of that 
deadline. Miller lacked knowledge that it had a basis for challenging the rejection 
of its application, not that the deadline existed.  
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Miller. That being so, accepting Miller’s evidence at summary judgment, as the 

trial court was required to do, compels the conclusion that Florida law and policy 

permit Miller to pursue declaratory relief in the circuit court. 

B. Chapter 2016-123, Laws of Florida, Authorized Applicants 
Such as Miller to Pursue Their Rights in Circuit Court 

The trial court would also have been correct in concluding that even if the 

doctrine of Exhaustion of Administrative Remedies otherwise required dismissal of 

the suit, Chapter 2016-123, Laws of Florida would have overridden that doctrine 

by authorizing suit in circuit court. That section provides that, in addition to the 

organizations approved as dispensing organizations in Section 3(1) as having 

received notice of approval or having received the highest score in a region but 

failed to meet the requirements of §381.986, which are given authorization without 

further adjudication,  

If an organization that does not meet the criteria of 
subsection (1) receives a final determination from the 
Division of Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, 
Florida Statutes, and applicable rules, such organization 
and an organization that meets the criteria of subsection 
(1) shall both be dispensing organizations in the same 
region.  
 

See A.270-71 [emphasis added]. 
 

In interpreting statutes and regulations under Florida law, the language of 

the statute “must be given [its] plain meaning and statutes should be construed to 
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give them their full effect.” Jones v. State, 966 So. 2d 319, 326 (Fla. 2007). 

“Where the language of the Code is clear and amenable to a reasonable and logical 

interpretation, courts are without power to diverge from the intent of the 

Legislature as expressed in the plain language of the Code.” Palm Beach County 

Canvassing Bd. v. Harris, 772 So. 2d 1273, 1282 (Fla. 2000) (emphasis added). 

As noted, circuit courts are courts of competent jurisdiction for adjudication 

of declaratory judgment actions, even when they involve administrative agencies. 

Gulf Pines, 361 So. 2d at 698. Thus, under the plain terms of Chapter 2016-123, 

Miller is empowered to obtain a declaratory judgment in circuit court that it was 

entitled to be a dispensing organization, and to use that judgment to obtain a 

license from the Department.4 

Nonetheless, the Department contends that the Chapter 2016-123 does not 

express the intent to override the administrative process and the requirement to 

                                           
4  The plain meaning of the term “court of competent jurisdiction,” is any court of 
competent jurisdiction, not merely an appellate court, as the Department contended 
in the trial court. It would not make sense for Section 3(2) to refer to an applicant 
receiving “a final determination…that it was entitled to be a dispensing 
organization” from a “court of competent jurisdiction” if the court referred to was 
an appellate court. Appellate courts do not make factual “determinations”; they 
review such determinations of lower tribunals and either affirm or reverse them 
based on whether the law was correctly applied. See, e.g., Lazzari v. Lin, 884 So. 
2d 393, 394-95 (Fla. 2d DCA 2004) (“[T]he primary function of an appellate court 
is to determine whether the [lower tribunal] made any ruling or conducted the 
proceedings in a manner contrary to established principles of law to the prejudice 
of the appellant.”) (internal quotation marks and citations omitted). 
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exhaust that process. To the contrary, both Section 3(2)’s context in Chapter 2016-

123 and its plain language manifest the intention of overriding the administrative 

process. The provision’s plain language approves of final decisions from a court of 

competent jurisdiction rather than an administrative agency as valid vehicles for 

obtaining a license. And section 3(2)’s context further demonstrates the intention 

to circumvent administrative channels. See Knowles v. Beverly Enterprises-

Florida, Inc., 898 So. 2d 1, 6 (Fla. 2004) (“all parts of a statute must be read 

together in order to achieve a consistent whole”). The subsection immediately 

preceding Section 3(2), Section 3(1), eliminates the need for the initially approved 

applicants to complete the administrative review process—and it does so without 

ever mentioning the Administrative Procedures Act or Chapter 120. See A.270, 

Section 3.(1). Section 3.(2) is wholly consistent with 3(1) in similarly declining to 

mandate completion of the administrative process for other applicants. 5  

Because Chapter 2016-123 expressly authorizes applicants such as Miller to 

obtain a decree in any court of competent jurisdiction, its suit would not be subject 

to dismissal even if the doctrine of Exhaustion of Administrative Remedies would 

                                           
5 The Department’s argument is also self-contradictory. At the same time as it 
argues that Chapter 2016-123 does not preempt the APA as to Miller’s action, it 
takes the position that the APA is superseded with respect to pending 
administrative challenges to licenses awarded, despite that near provision mentions 
the APA.  
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have otherwise applied. For this additional reason, the Department’s Petition 

should be denied. 

Finally, while not a challenge to jurisdiction and thus not a basis for a writ of 

prohibition, the Department erroneously states in its Petition that Miller’s request 

for a determination of its rights under Chapter 2016-123 is moot because the 

current statutory scheme replaces the Dispensing Organizations (DOs) referred to 

in Chapter 2016-123 with Medical Marijuana Treatment Centers (MMTCs). 

Because mootness is not a basis for a writ of prohibition, Miller will not address 

this point at length.  

But Miller is compelled to note that the statutory amendments make its 

claim is far from moot. When the Legislature amended § 381.986, Florida Statutes, 

in 2017, it required the Department to automatically convert approved DOs to 

MMTCs so long as they meet certain statutory criteria. See § 381.986(8)(a), Fla. 

Stat. (2017). So if and when Miller establishes that it was entitled to be a DO, it 

will also establish that it is entitled to be an MMTC.   

CONCLUSION 

For all of the reasons set forth above, the Department’s Petition for Writ of 

Prohibition should be dismissed or denied. 
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