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1 batting back and forth about the distinction between 

2 S.B.8-A and 381.986, just to be clear, there 1S no 

3 language in 381.986 Florida Statutes, as we sit here 

·4 today, that did not come from S.B.8-A; is that a fair 

statement, to your knowledge? 

6 A I believe that's true. 

7 Q Okay. And we were talking a couple minutes ago 

8 about the DO application process and you clarified that 

9 it was not until 2016 that medical marijuana patients in 

Florida were allowed to, under certain circumstances, to 

11 take medical marijuana as opposed to low-THC cannabis. 

12 Would it be fair to say then that the 

13 applications, the 28 applications that you reviewed in 

14 2015, that none of those applications discussed 

experience, expertise or knowledge with respect to the 

16 cultivation of medical marijuana as distinguished from 

17 low-THC cannabis? 

18 A No. 

19 Q No, it would not be fair to say or? 

A No, it would not be fair to say. 

21 Q Okay. So, in other words, the original DO 

22 applications, was there a section about the cultivation 

23 of medical cannabis as distinguished from low-THC 

24 cannabis? 

A There were no sections of any of the 
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applications that dealt with the cultivation or 

experience of growing low-THC cannabis in the State of 

Florida. So any experience they had had from marijuana 

were derived from legal, medical recreational markets. 

So experience, technical ability and people who 

had demonstrable experience in the industry for medical 

and recreational were medical -- or what Florida defines 

as medical marijuana is allowed was extensive. 

Q Did the application specifically -- strike that 

question. 

So, in other words, I'm trying to rap my arms 

around this. What you're saying is the applicants 

obviously didn't cultivate marijuana in Florida because 

it would be illegal under Florida law at that time, so 

their experience came from other markets, correct? 

A Yes. 

Q And their experience in other markets would 

naturally require that they had experience in not only 

cultivating low-THC cannabis, but medical marijuana as 

well? 

A Yes. 

Q In your mind, is there a difference between 

cultivating low-THC cannabis and medical marijuana? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I mean, there has to be a 
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1 difference just because of the selective breeding 

2 that goes into low-THC cannabis. But I would say 

3 there is a great deal of commonality between them, 

4 between the two issues. 

BY MR. ROBBINS: 

6 Q But the applications themselves specifically 

7 asked about experience in growing low-THC cannabis as 

8 distinguished from medical marijuana, correct? 

9 A That's correct. 

Q And so, as we sit here today, the 13 registered 

11 or licensed MMTCs never filled out an application where 

12 they would have described their experience specifically 

13 in cultivating medical marijuana as distinguished from 

14 low-THC cannabis, correct? 

A Can you phrase the question, please? 

16 Q Well, yes. My question is that we already went 

17 through what the 2015 application looked like and that 

18 it didnrt specifically talk about or list information 

19 about the applicant's experience in growing medical 

marijuana as opposed to low-THC cannabis, even though 

21 there's an overlap, right? 

22 A We discussed that, yes. 

23 Q Yes. So, in other words, you have 13 MMTCs 

24 that are licensed or registered today, correct? 

A Correct. 

Veritext Legal Solutions
 
800-726-7007 305-376-8800
 

Appendix 0787 



5

10

15

20

25

Page 55 

1 Q Do you use the term "licensed" or "registered"? 

2 MR. GONZALEZ: Object to the form. 

3 BY MR. ROBBINS: 

4 Q Does the department use the term "licensed" or 

does it use the term "registered" to refer to the status 

6 of a the approval status of an MMTC? 

7 MR. GONZALEZ: Object to the form. Assumes 

8 facts not in the record. 

9 MR. ROBBINS: Okay. I'm" trying to make it 
/ 

better but I don't know exactly what the problem is. 

11 MR. GONZALEZ: Well, it assumes that they use 

12 one or the other and that it says they're different. 

13 MR. ROBBINS: Okay. 

14 BY MR. ROBBINS: 

Q Does the department either use the term 

16 "registered" or "licensed" to describe an approved 

17 I'll throw another word in there -  there are 13 MMTCs 

18 in the State of Florida, correct? 

19 A Correct. 

Q Does the department use the term "registered 

21 MMTCs" to describe those entities? 

22 A We use the term "licensed" and "registered" 

23 both to describe the MMTCs. 

24 Q Do you use those terms interchangeably? 

A So we refer to a registered MMTC in the same 
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1 sense that the statute does, and then each of the 

2 registered MMTCs has a license. And so to hold a 

-3 license we would refer to them as a licensed MMTC. 

4 Q Okay. Is it your position that the statute 

uses the term "registeredH? 

6 MR. GONZALEZ: Object to the form and calls for 

7 a legal conclusion. 

8 BY MR. ROBBINS: 

9 Q Well, you just testified that we us~ the term 

Hregistered H as described in the statutes, did you not? 

11 A Well, registered is also in the constitution as 

12 well. I mean, and so - which we certainly respect and 

13 we use the term Hregistered H in the sense that an entity 

14 which is registered with the department, each of those 

13 is registered with the department. 

16 They also, as being registered with the 

17 department, we1ve given them a license. And so we - we 

18 will commonly refer to them as a licensed MMTC because 

19 they hold a license from the department. 

Q Okay. So then there are no criteria necessary 

21 for registration that are not necessary for licensure 

22 and visa versa, if you understand what I'm saying? 

23 MR. GONZALEZ: Object to the form. 

24 BY MR. ROBBINS: 

Q Is there something that you need to do 
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1 different to become registered versus become licensed? 

2 A I don't know. I can't say with any 

3 distinction. 

4 Q Okay. You would agree with me that at least 

with respect to the language in Amendment 2, there is no 

6 requirement that an MMTC be licensed? 

7 MR. GONZALEZ: Object to the form. Calls for a 

8 legal conclusion. 

9 THE WITNESS: Do you have a copy of Amendment 

2? 

11 BY MR. ROBBINS: 

12 Q I do. I do. You know what? Let's get into 

13 that in a minute. I just want to ask a couple more 

14 questions about the OMMU. 

So we talked a little bit before about once 

16 Amendment 2 passed, obviously, there were changes, both 

17 in terms of the conditions and the type of medicine that 

18 patients could take, correct? 

19 A Correct. 

Q Would you agree with me that Amendment 2 

21 greatly expanded the medical marijuana law in the State 

22 of Florida, both in terms of the expectation in the 

23 number of patients and the type of medicine that those 

24 patients would be qualified to take? 

MR. GONZALEZ: Object to the form. 
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1 THE WITNESS: There's a lot there. 

2 BY MR. ROBBINS: 

3 Q Yeah. 

4 A I would agree with you that the list of 

qualifying conditions was certainly expanded by 

6 Amendment 2. As to the type of marijuana that was 

7 offered, I mean, it still allows medical marijuana, 

8 which was available. It allows a greater swath of those 

9 qualifying conditions in that every qualifying condition 

qualifies for medical marijuana now. 

11 So inasmuch as what I just said agrees with 

12 what your question was, then I agree. 

13 Q Okay. So did your duties and responsibilities 

14 as the Director of the Office of Medical Marijuana 

Use - well, it was still probably called the Office of 

16 Compassionate Use when Amendment 2 passed. 

17 Once Amendment 2 passed - let's take November 

18 of 2016 as sort of a benchmark - did your duties and 

19 responsibilities change as that point? 

MR. GONZALEZ: Object to the form. Overly 

21 broad. 

22 BY MR. ROBBINS: 

23 Q What did you do on a day-to-day basis prior to 

24 the passage of Amendment 2? 

MR. GONZALEZ: Object to the form. 
~ -------.J 
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THE WITNESS: Implemented so we implemented 

381.986. I testified in front of the legislature 

frequently I acted as agency rep in litigation and 

also oversaw the ongoing compliance of each of the , 
license entities in the state. 

BY MR. ROBBINS: 

Q Did your day-to-day duties and responsibilities 

change after the passage of Amendment 2? 

A Other than we now needed to implement Amendment 

2, no. 

Q Okay. But once Amendment 2 passed in November 

of 2016, it became effective in January of 2017, 

correct? 

A Yes. 

Q And as of January 2017, when -- which was the 

effective date of Amendment 2, there was no statute 

governing Amendment 2 or applicable to Amendment 2, 

correct? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: No. I disagree with that in that 

I think that -- so I think that certainly elements 

of 381.986 that weren't expressly invalidated by the 

constitutional amendment were still the law of the 

land at that point as well. 

So I don't -- I don't agree that the 
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1 constitutional knocked out what the existing 381.986 

2 language was at the time. 

3 BY MR. ROBBINS: 

4 Q Were there any elements of 381.986 that were 

invalidated by the Amendment 2? 

6 MR. GONZALEZ: Object to the form. And this 

7 calls for a legal conclusion. You're asking for a 

8 legal opinion from him as to the ,constitutionality 

9 of -  invalidity of the statute. That's good 

argument for the Judge, but not a fact witness of 

11 the department. 

12 BY MR. ROBBINS: 

13 Q You can answer the question. 

14 A I don't know. 

Q Tell me a little bit about your interactions 

16 with Governor Scott once you accepted your position as 

17 the Director of the Office of Compassionate Use. Did 

18 you ,-  did you have any conversations directly with 

19 Governor Scott with respect to the affairs of the Office 

of Compassionate Use? 

21 MR. GONZALEZ: Object to the form. Overly 

22 broad. 

23 THE WITNESS: No. 

24 BY MR. ROBBINS: 

Q Have you ever spoken with Governor Scott? 
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1 A I have met Governor Scott. 

2 Q How many times? 

3 A I believe twice. 

4 Q Was it prior to your accepting your position as 

the Director of the OMMU or OCU? 

6 A I met him once and say I shook hands with him 

7 at an event prior to my taking position with Governor 

8 Scott and I also attended a gubernatorial fellow's event 

9 that he was at and also shook his hand. But beyond that 

we never sat down and had an extensive conversation 

11 about anything. 

12 Q So you've never discussed Amendment 2 with 

13 Governor Scott; is that a fair statement? 

14 MR. GONZALEZ: Asked and answered. Object to 

form. 

16 THE WITNESS: Yes. 

17 BY MR. ROBBINS: 

18 Q Okay. And you've never discussed the 

19 Compassionate Medical Use Act with Governor Scott as 

well? 

21 A That's correct. 

22 Q Do you know if Governor Scott had any input 

23 whatsoever in the implementation of the Charlotte's Web 

24 Law?L A He signed it. 
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1 Q Other than signing it? 

2 A I don't know. 

3 Q Do you know if Governor Scott had any input at 

4 all in the implementation of Amendment 2? 

MR. GONZALEZ: Object to the form. 

6 THE WITNESS: No. 

7 BY MR. ROBBINS: 

8 Q You have no knowledge one way or the other? 

9 A Correct. 

Q Okay. What about Celeste Philip? What 

11 involvement, if any, did Dr. Philip have in the 

12 implementation of Amendment 2? 

13 A She's the Surgeon General. She's the agency 

14 head. She's my boss. I serve at her pleasure. 

Anything that I do, ultimately she's she has the 

16 right to override or correct or tell me to do something 

17 differently. 

18 Q Has she ever overridden anything you've done? 

19 MR. GONZALEZ: Object to the form. 

THE WITNESS: I can't think of any. 

21 BY MR. ROBBINS: 

22 Q How often do you speak to Dr. Phillip? 

23 MR. GONZALEZ: Object to the form. 

24 THE WITNESS: Maybe once per month or once per

L__t_w_o_m_o_n_t_h_s_. _ 
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1 BY MR. ROBBINS: 

2 Q The informational packet that we talked about 

3 earlier that you used as a source to help score the DO 

4 applications, do you know if Dr. Phillip had any 

involvement in the participation of -  in the semblance 

6 or putting together those packets? 

7 A No. 

8 Q You don't know or she didn't? 

9 A I don't recall. 

Q Okay. Okay. A couple other things I didn't 

11 cover early on. You said you've given -  you've been 

12 deposed before, correct? 

13 A Yes. 

14 Q How many times? 

A I don't know. 

16 Q More than ten? 

17 A I think so, yes. 

18 Q Were they all in your capacity as Director of 

19 the OMMU or OCU? 

A Yes. 

21 Q Prior to that time -  prior to 2015 you've 

22 never been deposed? 

23 A Yeah, I don't ever remember being deposed prior 

24 to this job. 

Q Have you ever been a party to a lawsuit prior 
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to 2015? 

2 

1 

A I don't believe so. 

3 Q All right. I think it's fair to assume you've 

4 never been convicted of a felony? 

A Correct. 

6 Q Now, you have testified in the past that in 

7 addition to overseeing the implementation and 

8 construction of the Compassionate Use registry and 

overseeing communications with law enforcement, 

physicians and constituents, you assist in legislative 

11 

9 

analysis and generally oversee regulatory matters of 

12 medical cannabis for the State of Florida. Does that 

13 refresh your recollection that that's the position or 

14 testimony that you've given in the past? 

A Yes. 

16 MR. GONZALEZ: Object to the form. 

17 BY MR. ROBBINS: 

18 Q I'm sorry? 

19 A Yes. 

Q And so you would agree with me that, in fact, 

21 you do assist in legislative analysis and generally 

22 oversee regulatory matters of medical cannabis for the 

23 State of Florida? 

24 A Yes. 

Q You said there's roughly between 25, and 30 

Veritext Legal Solutions
 
800-726-7007 305-376-8800
 

Appendix 0797 



5

10

15

20

25

Page 65 

1 employees of the OMMU, as we sit here today? 

2 A I believe so. 

3 Q Are they broken into departments or categories? 

4 A No. There's no -  there's no distinction 

within the Office Medical Marijuana Use as far as we're 

6 -  because we're an office, we don't have, like, say, 

7 bureaus within the office. 

8 Q So do you have, for example, specific 

9 individuals who are charged with the responsibility of 

performing on-site inspections or is that something that 

11 anybody might do? 

12 A No. Yes, we do have some specialization. 

13 Q Do you personally participate in that? 

14 A I have, yes. 

Q How many times have you done that? 

16 A I have probably been on between 20 and 30 

17 inspections. 

18 Q And what type of inspections were they? 

19 A The department authorizes MMTCs to cultivate, 

dispense or process at their facilities prior to them 

21 moving forward. And so what we'll do is we'll do an 

22 authorization inspection prior to allowing them to move 

23 forward, which ensures that the entity has met what they 

24 said they were going to do in their application. 

Q Is there anything you look for in these 
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inspections -- now, there may be a cultivation 

inspection, right? There may be -- what did you say? 

Cultivation, processing and - 

A Dispensing. 

Q -- dispensing. And those are three different 

types of authorization required by the office? 

A Correct. 

Q The OMMU? And so for each of those stages you 

would there would be a separate inspection? 

A Correct. 

Q And have you done all three types of 

inspections? 

A Yes. 

Q What about have you done any inspections that 

resulted as -- or came about as a result of any 

complaints that the office has received? 

A Yes. 

Q Could you tell me about those circumstances? 

A I have, for example, I had an MMTC a year and a 

half ago that someone was saying was were moving 

marijuana in an unapproved vehicle. So in a large van 

that we hadn't approved them to use. So I went out and 

site inspection on that. 

We've had some complaints about MMTCs 

improperly entering items into the registry. We've had 
I 

Veritext Legal Solutions
 
800-726-7007 305-376-8800
 

Appendix 0799 



5

10

15

20

25

Page 67 

1 to look and make sure that their practices are in 

2 compliance with how they need to be in the registry. 

3 Q What about complaints about the sale of 

4 whole-flower? 

A No. I don't believe we've had a complaint 

6 about whole-flower from any of the MMTCs. 

7 Q Are you aware of any MMTCs actually selling 

8 whole-flower? 

9 A There are at least two MMTCs that are currently 

approved to sell ground -  homogenously ground flower in 

11 vaporization capsules or cartridges. But, no, I'm not 

12 aware. And if you are, I would love to hear it. 

13 Q I'm not. 

14 A Okay. 

Q Other than what you just described. But what 

16 you're talking about is -  I don't even know the best 

17 analogy, like a Kuerig, like a K-cup almost, but within 

18 the capsule, so-to-speak, it would be raw flower that 

19 can be vaporized? 

A There are two models. Well, there are three 

21 models; two of which are cartridges that would fit 

22 inside what's commonly known as a Vape-pen. One of 

23 those models is ceramic. One of those models is metal, 

24 and there is there are what you refer to that's 

similar to a K-cup, which are oval, cylindric, wire mesh 
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pods that are filled with marijuana product. 

Q It is the office's position -- I use the term 

office, I'm talking about the OMMU -- it is the office1s 

position that MMTCs cannot sell smokeable flower; is 

that correct? 

A Yes. 

Q Where is that position derived from? 

MR. GONZALEZ: Object to the form. Calls for a 

legal conclusion. 

BY MR. ROBBINS: 

Q You're a lawyer, right? 

A Yes. 

Q You practiced law? 

A I have. 

Q And you provide legislative analysis, correct? 

A That is -- that has nothing to do with being a 

lawyer though. 

Q I understand. But you do provide legislative 

analysis, correct? 

A I do, yes. 

Q And so do you believe that your training as a 

lawyer, your work as a lawyer, your work in providing 

legislative analysis would allow you to answer a 

question about what the, for example, Amendment 2 allows 

and does not allow? 
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MR. GONZALEZ: Object to the form. 

THE WITNESS: Not necessarily, no. 

BY MR. ROBBINS: 

Q Okay. Do you know if Amendment 2 by its plane 

language prohibits the sale by a registered MMTC of 

smokeable flower? 

MR. GONZALEZ: Object to the form. Calls for a 

legal conclusion. 

THE WITNESS: I believe that there is actually 

an ongoing case about that exact issue right now. 

So I wouldn't presume to speculate on that, 

considering that that is something that's currently 

being decided by a judicial system. 

BY MR. ROBBINS: 

Q Let me ask you the question this way if I 

could: Obviously it's the department's position and 

we're talking about the John Morgan case, for example 

it's the department's position that MMTCs can't sell 

smokeable flower? 

MR. GONZALEZ: Object to the form. It assumes 

facts not in the record and it calls for a legal 

conclusion. 

MR. ROBBINS: I thought I asked that and you 

already said that. 

L::"_R_O_B_B_I_N_S_: _ 
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Q Is it the department's position -- I'm sorry, 

office's position that MMTCs may not sell smokeable 

flower? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: Yes. 

BY MR. ROBBINS: 

Q And is it the office's position that MMTCs may 

not sell smokeable flower because of a prohibition in 

381.986	 or is it because of something else? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: It is because of the prohibition 

statute. 

BY MR. ROBBINS: 

Q Okay. And not because of a prohibition in 

Amendment 2 itself? 

MR. GONZALEZ: Object to the form. Calls for a 

legal conclusion and assumes inconsistencies. 

THE WITNESS: The department's position is that 

the constitutional amendment and the law are not in 

conflict. Beyond that, I am an attorney, but I'm 

not an attorney for the department. And so I can't 

give a legal conclusion about that beyond what I 

just said. 

BY	 MR. ROBBINS: 

Q Is it the department's position that Amendment 
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1 2 and 381.986 are not in conflict in any respect or just 

2 with respect to smokeable flower? 

3 MR. GONZALEZ: Object to the form. Same 

4 objection. Calls for a legal conclusion. 

BY MR. ROBBINS: 

6 Q Well, what's the department's position? 

7 A 1 1 m not prepared to outline any conflicts. As 

8 far as I know, I have no idea if our attorneys in our 

9 department believe there's a conflict between the 

amendment and the law. 

11 Q You've read Amendment 2? 

12 A Correct. 

'13 Q Have you read the intent document that was 

14 prepared by the drafters of Amendment 2? 

A Yes. 

16 Q Okay. And you're smiling a little bit. I'm 

17 curious as to why are you smiling? 

18 A I mean, I read that document for the first time 

19 about six months after the amendment past. 

Q Why didn't you read it before then? 

21 A I wasn't aware of it. 

22 Q Oh, you didn't know it existed? 

23 MR. GONZALEZ: Object to the form. 

24 THE WITNESS: I don't know when that document 

~was written and I don't know when that document was 
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1 published. 

2 BY MR. ROBBINS: 

3 Q Okay. But to the best of your recollection, 

4 you've never reviewed that document until after 

Amendment 2 was passed? 

6 A Correct. 

7 Q You have read it since? 

8 A I have. 

9 Q Okay. Is there anything in that document that 

the department takes issue with? 

11 MR. GONZALEZ: Object to the form. 

12 THE WITNESS: I don't recall the contents of 

13 that document. 

14 BY MR. ROBBINS: 

Q Okay. Can you tell me where the -  well, 

16 strike that. 

17 Would you agree with me that there's presently 

18 a cap on the number of registered or licenses that 

19 Florida may issue to MMTCs? 

A Yes. 

21 Q Okay. Do you know where that concept of cap in 

22 the number of licenses came from? 

23 A Beyond the plane language of 381.986. 

24 Q Anything beyond the plane language of 381.986? 

A It's within the language of 381.986. I was 
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curious -- the way you phrased that question, it seemed 

to imply that there was some other source for that 

language. 

Q Right. I'm not trying to trick you. That's my 

question I guess. Is there another source of the cap 

other than 381.986, to your knowle9ge? 

A No. 

Q Okay. You would agree with me that Amendment 2 

does not specifically refer to caps or a limitation on 

the number of MMTCs permitted in the State of Florida? 

A Yes. 

Q Prior -- after the passage of Amendment 2 but 

prior to the passage of 381.986, do you know if the 

department or the office -

A Can you rephrase? 

Q Yeah, I'm talking about that window between 

Amendment 2 and S.B.8-A. 

A Yes. 

Q You correctly pointed out that 381.986 existed. 

But prior to the passage of Amendment 2 but before the 

amendment of 381.986 by S.B.8-A, during that time 

period, had the department done any research or studies 

as to what the impact of Amendment 2 was going to be 

with respect to how the system was going to operate? 

In other words, Amendment 2 -- you see 
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Amendment 2, you see the language, you're the director 

of the office. What do you do at that point in terms of 

what's going to change? Do you do any stu~ies to figure 

out, for example, how the patient population might grow 

for analysis? 

A Yes, I conducted analysis for the potential 

patient population. 

Q And who conducted that analysis? 

A I did. 

Q Okay. And what did you do to conduct it? 

A I compared, at the time, the existing marijuana 

markets around the country, specifically in the medical 

marijuana markets around the country; looked at the 

patient adoption as a percentage of their overall gross 

population and attempted to form kind of a predictive 

model of how Florida may look. 

Q Okay. And I know when you say "I" and I'll say 

"you," but we're, of course, referring to your work 

you're doing in your capacity as the director. I know 

you're not saying it on an individual basis. 

So what did that predictive model look like? 

A I mean, the -- what generally I saw from 

researching medical marijuana markets at that time. 

Now, these medical marijuana markets have grown so these 

statistics may have changed, but typically you see in a 
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mature medical marijuana state between 1.5 and 

2.5 percent of the gross population become patients. 

And that -- there are some outliers, such as 

Michigan, have a great deal of patients at that time, 

had a lot more than what you would expect for a state 

the size of Michigan. And then you had some more that 

just because of their regulatory structure were very 

strict, a very small market such as, at that time, the 

State of New York. 

And so Florida, because of the qualifying
 

conditions, it was my belief and I think it's the
 

department's belief, that the State of Florida patient
 

population will look much more like a more mature
 

medical marijuana market as compared to New York in
 

2016.
 

Q Would an example of a more mature medical
 

marijuana market at that time be what would have been
 

Colorado, for example?
 

A Colorado would have been complicated because it 

also has a retail market as well. And so there's no - 

I would say there's no perfect 1-to-1. There's a lot of 

statistical noise now, too, because states such as 

Nevada, at the time, which just had a medical market has 

moved into recreational. 

Say like Arizona, but, yeah, when I say mature 
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medical marijuana market I mean the full range of 

products, patients are aware of the process, can go to a 
( 

physician and get a recommendation. And most patients 

who are eligible and would like medical marijuana can 

probably obtain it based on the qualifying conditions. 

Q So what did you conclude in terms of your 

expectation in terms of the number of patients Florida 

might see with a mature market? 

A Somewhere between 300 and 550,000 patients. 

Q Did you do any analysis as to the number of 

medical marijuana treatment centers and I could use 

the term MMTC now, because that language is in the 

amendment, right? Did you do an analysis as to how many 

licensed or registered MMTCs would be required to serve 

a market of that size? 

A No. 

Q Did anybody else at the office? 

A I don't know. I don't believe so. 

Q Did you -- did you, in doing your analysis that 

you described, did you contemplate vertical integration 

versus stacked -- a stacked system one way or the other? 

A No. 

Q So in your mind, at least, it didn't change 

whether there was going to be vertical integration or a 

stacked system? 
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1 MR. GONZALEZ: Object to the form. 

2 THE WITNESS: Correct. 

3 MR. ROBBINS: All right. Okay. Mark as the 

4 next exhibit. 

(Plaintiffs' Exhibit 2 was marked for 

6 identification.) 

7 BY MR. ROBBINS: 

8 Q Showing you a document that has been marked as 

9 Exhibit Number 2 for the purposes of this deposition. 

The title on the top is Florida Department of Health, 

11 Use of Marijuana For Debilitating Medical Conditions 

12 Constitutional Amendment Analysis. 

13 First let me ask you if you've seen this 

14 document before. 

A I don't know. 

16 Q You don't remember one way or the another? 

17 A No. 

18 Q If I were to tell you that this is a document 

19 that was created and drafted by Courtney Coppola, would 

you have any reason to either agree or disagree? 

21 A No. 

22 Q Okay. And so I guess it would be -  well, let 

23 me ask you this: Do you remember asking or discussing 

24 with anybody at the office whether certain planning 

assumptions should be put together? 
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1 MR. GONZALEZ: Object to the form. 

2 THE WITNESS: I don't. 

3 BY MR. ROBBINS: 

4 Q Okay. Can you take a look at page - 

A This was prepared -  is your position this was 

6 prepared prior to constitutional amendment pass or in 

7 preparation for -  I mean, as analysis of an amendment 

8 that hadn't been passed yet? 

9 Q Well, that was my question to you. I can tell 

you what I think, but I'm not getting deposed today. 

11 But I will tell you that I believe it was -  this is 

12 something that was prepared in anticipation of Amendment 

13 2 passing. 

14 MR. GONZALEZ: Object to the form. If that was 

a question. 

16 MR. ROBBINS: It wasn't. 

17 THE WITNESS: Okay. 

18 BY MR. ROBBINS: 

19 Q So does that discussion or my representation to 

you refresh your recollection as to whether you've seen 

21 this document before? 

22 A I don't recall seeing the document before, 

23 but 

24 Q Okay. If you wouldn't mind turning to page 8 

of the document. There's a -  there's a Table 1, 
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1 Florida medical marijuana program, qualified patient 

2 caregiver and treatment facility estimates. Do you see 

3 that? 

4 A Uh-huh. 

Q And, again, regardless of who prepared this 

6 document, and I understand you can't authenticate it, 

7 there's a category that says there's an estimated number 

8 of qualified patients of 440,552? 

9 A Uh-huh. 

Q Is that estimate consistent with your estimate 

11 that you had prepared? 

12 Object to the form.MR. GONZALEZ: 

13 Are you asking me about the 1993THE WITNESS: 

14 number? 

BY MR. ROBBINS: 

16 Q No, I'm asking you about the 440,552 number. 

17 But I'm going to ask you next about the other one. 

18 A I mean, it's consistent but that number seems 

19 to be derived from the Office of Economic Demographic 

Research which we don't control. 

21 Q Okay. Does the office work directly with the 

22 Office of Economic and Demographic Research? 

23 A No. 

24 Q Okay. Going down two columns though, there is 

a column that says Estimated Number of Medical Marijuana 
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Treatment Centers to Be Registered and the number is 

1,993. Obviously that's what it says. 

My question to you is whether that is a number 

that you have ever heard before in terms of what your 

office anticipated with the passage of Amendment 2 would 

be required or would be the requisite number in a mature 

medical marijuana state. 

MR. GONZALEZ: Object to the form. 

THE WITNESS: live seen that number, and my 

understanding what that number is is taking the 

amount of licenses that were available in Colorado 

at the time and multiplying it by the difference in 

population between Florida and Colorado. 

So, for example, the Florida model obviously 

has a different structure than Colorado. So if you 

had SIS dispensaries in Colorado, it's still 

possible to have that same number of scaleability. 

It would just -- it would be owned by the 13 or 20 

or 28 MMTCs, depending on the population of the 

state. 

BY MR. ROBBINS: 

Q Well, this doesn't say dispensaries. This says 

medical marijuana treatment centers, correct? 

MR. GONZALEZ: Object to form. Argumentative. 

BY MR. ROBBINS: 
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Q I'm just asking you what the document says. 

A I don't know why that box says -- refers to 

medical marijuana treatment centers and not facilities. 

Q Okay. But the number was extrapolated -- well, 

I can't ask you that because you're not familiar with 

the document. But you did say you heard that number of 

1993 before. And it's your testimony, though, that that 

number did not refer to MMTCs but rather dispensaries? 

A I mean, I don't believe the department has ever 

taken the position that the -- I don't know. I don't 

know how to answer that question. 

Q Okay. You mentioned a minute ago that -- and, 

again, let me try to not put words in your mouth but 

perhaps it's not a fair comparison between Florida and 

Colorado because Colorado is different; something along 

those lines. And I just wanted you to explain to me 

what you meant. 

A So Colorado is an example of a market that 

is although they initially had something that looked 

like vertical integration, they do not anYmore. And so 

each of the separate facilities have a separate license, 

unlike ours, which is -- you can have many facilities 

under one license in the State of Florida. 

And so I've heard the 1993 number. live seen 

it. I know that I've seen some things in like budget 
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estimated conferences about that number. But it seems, 

I think, to reflect the facilities in the State of 

Florida rather than the number of licensed MMTCs, 

considering that we're a vertical market. 

Q Well, at that time, meaning -- let's assume 

this document was drafted in or about October of 2016, 

okay, because it does talk about information available 

as of October I'm sorry, it says 2015. So let's 

assume the document was drafted in October of 2015. 

A Was this before or after -- I'm sorry, I'm 

familiar with the timeline that the people united 

amendment -- Amendment 2 was certified and the language 

was finalized. 

Q Okay. So for the purposes of this line of 

questioning I want you to assume that this document was 

drafted after the language was certified but yet prior 

to the election because and the reason that I say 

that is because they go through other -- elsewhere in 

this document it goes through the language in Amendment 

2. 

Is it -- one of the differences between Florida 

and Colorado that you just described was that Colorado, 

while early on it provided for vertical integration, 

Colorado ultimately did away with that and had more of a 

stacked system, right? 
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1 A And un-stacked system, yes. 

2 Q Un-stacked system right now. 

3 By the way, do you know why -  do you have any 

4 knowledge as to why the change in Colorado? 

A I can't speak to that, no. 

6 Q Would you agree with me that at this time, in 

7 other words, after we knew the language of Amendment 2 

8 but before its passage that the office, meaning your 

9 office, didn't know whether it was going to be a 

vertical system or an un-stacked system? 

11 A I don't remember. 

12 Q One way or the other? 

13 A Correct. 

14 Q Okay. So let's take a look at Amendment 2 

since we've been talking about it all day. 

16 MR. ROBBINS: Will you mark this as the next 

17 exhibit, please. 

18 (Plaintiffs' Exhibit 3 was marked for 

19 identification. ) 

BY MR. ROBBINS: 

21 Q All right. Mr. Bax, I'm showing you a document 

22 which has been marked as Exhibit 3, Plaintiffs' 

23 Exhibit 3 for the purposes of this deposition. 

24 Can you tell me whether you've seen this 

document before? 
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A I have. 

Q Can you tell me what this document is? 

A This is a copy of the language of Article X 

Section 29, Florida Constitution. 

Q And when is the first time you saw this 

document? 

A Right now. 

Q Truly? Well, is this the first time you've 

ever seen any document that has the language of 

Amendment 2 print on it? 

A No. 

Q No? Have you ever read Amendment 2? 

A That wasn't your question. You said is this 

the first time that you've seen this document. And, 

yes, I have certainly read the constitutional amendment 

before. 

Q Okay. What documents have you seen that 

distinguished from another copy of this document? I'm 

just trying to figure out the difference. 

A I mean, People's United had it up on their 

website. I mean, I've had -- this is your this is 

your printed or whoever's printing of Amendment 2. I 

didn't mean to make an odd distinction. It's just in 

this form of this document, this the first time I've 

seen this . 
.J 
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Q Just literally the format looks a little 

different from what you've seen before? 

A Correct. 

Q I'll represent to you that I just printed off 

the Internet. Probably from Untied Care -- Florida 

Care's website. 

You want to take a look at it and make sure 

that this does, in fact, appear to be the Amendment 2. 

MR. GONZALEZ: I'll object to that. I mean, he 

can't from memory say that every word and comment in 

this document is exactly right. I mean, we'll take 

your representation that it is a copy of this. But, 

obviously, we can compare it to the Secretary of 

State's version of the constitution later. 

MR. ROBBINS: That's good enough. Thanks. 

BY MR. ROBBINS: 

Q You'll see under section 5 the definition of 

medical marijuana treatment center? 

A Correct. 

Q Could" you read that one section into the 

records, please? 

A "Medical marijuana treatment center, (MMTC) 

means an entity that acquires, cultivates, possesses, 

processes, (including development of related products 

such as food, tinctures, aerosols, oil or ointments) , 
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transfers, transports, sells, distributes, dispenses or 

administers marijuana products containing 

marijuana-related supplies or educational materials to 

qualifying patients or their caregivers and is 

registered by the department." 

Q Okay. I notice that in that definition it says 

"sales, transports, distributes, dispenses or 

administers marijuana" rather than "and." 

MR. GONZALEZ: Object to the form. 

BY MR. ROBBINS: 

Q Do you see that? 

A That's what the words say, yes. 

Q Okay. In your mind, based upon your plane 

reading of that constitutional amendment, and the use of 

the word "or" rather than "and," would you agree with me 

that that contemplates un-stacked - an un-stacked 

system as opposed to vertical integration? 

MR. GONZALEZ: Object to the form. It calls 

for legal conclusions. 

BY MR. ROBBINS: 

Q Based upon your experience as a lawyer, as the 

Director of the Office of Medical Marijuana Use, as 

somebody who does legislative analysis, I just want to 

get your take on this use of the word "or" versus the 

word "and." 
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1 MR. GONZALEZ: 

2 THE WITNESS: 

3 BY MR. ROBBINS: 

4 Q You dor;'t? 

A No. 

Same objections.
 

I don't have a take on that.
 

6 Q Do you know if the department has an official 

7 take on that? 

8 A Department has -  the department's position is 

9 that the statute as changed by 381.986 is not 

necessarily in conflict with the medical marijuana 

11 treatment center definition in the amendment. And 

12 beyond that, it's a legal conclusion that I'm not 

13 prepared to make today. 

14 Q When you say not necessarily in conflict, can I 

ask what do you mean by necessarily in conflict? 

16 A Necessarily was an unnecessary word. You can 

17 just consider that I answered that question without 

18 saying "necessarily." 

19 Q You would certainly agree with me, though, that 

nowhere in that -  in that section 5 does it define a 

21 medical marijuana treatment center to include a 

22 dispensing organization, correct? 

23 A I'm sorry. Can you repeat that question? 

24 Q The words DO or dispensing organization are not 

contained within the constitutional amendment definition 
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of a medical marijuana treatment center, correct? 

A That's correct. 

THE VIDEOGRAPHER: Two minutes to media change. 

MR. ROBBINS: Okay. Thank you. 

BY MR. ROBBINS: 

Q So let's take a look at page 2 and under 

section (d), Duties of the Department. 

Could you tell me what, according to the 

constitutional amendment, what it describes the duties 

of the department to be? And you can only read from D 

up to 1. You don't have to read the whole thing. 

MR. GONZALEZ: Object to the form. The 

provision of the constitution and its texts speak 

for itself. We can have him read all of it but 

there's nothing he can say that can change the text 

of the constitution. 

BY MR. ROBBINS: 

Q Okay. Let me ask you this: Do you have any 

understanding that the duties of the department are 

any -- are anything other than what it says in that 

subparagraph or additional to what it says in that 

subparagraph? I just want to try to properly frame out 

what the duties of the department are, and then we can 

take a break. 

MR. GONZALEZ: Object to the form. 
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THE WITNESS: I would say duties of the 

department are what the duties of the department are 

under the constitution in addition to any other 

duties that the legislation has given us under 

381.986. 

BY MR. ROBBINS: 

Q Does the department have a position one way or 

the other as to if there were a conflict between 

Amendment 2 and 381.986 which would trump? 

MR. GONZALEZ: Object to the form and calls for 

legal conclusions and opinions. 

THE WITNESS: I mean, following the law of the 

constitution would trump statute if there's a direct 

conflict, but the department doesn't necessarily 

I keep saying necessary -- department doesn't 

believe there's a conflict between the constitution 

amendment and the statute. 

THE VIDEOGRAPHER: This concludes Media Unit 1. 

We're going off the record. The time is 11:05 a.m. 

(Break taken.) 

THE VIDEOGRAPHER: Here begins Media Unit 2 in 

the deposition of Christian Bax. We're back on the 

record. The time is 11:18 a.m. Counsel, you may 

proceed. 

MR. ROBBINS: Thank you. 
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1 BY MR. ROBBINS: 

2 Q You ready? 

3 A I'm ready. 

4 Q So we were taking a look at Exhibit 3, the 

constitutional amendments, specifically section (d) on 

6 page 2, the Duties of the Department. 

7 A Uh-huh. 

8 Q And you'll agree with me, I know it says that 

9 it's the duty of the department to issue reasonable 

regulations necessary for the implementation and 

11 enforcement of this section, meaning the amendment, 

12 correct? 

13 A Correct. 

14 Q And that the purpose of those regulations is to 

ensure the availability and safe use of medical 

16 marijuana by qualifying patients. You'll agree with me 

17 that the language, first of all, is in the amendment, 

18 correct? 

19 A Yes. 

Q And will you agree with me that the primary 

21 duty -  and I'm going to say of the office, because I 

22 think they're referring to the Department of health but 

23 I want to focus it in on cannabis -  would you agree 

24 with me that the primary duty of your office and your 

primary duty as the director of that office is, in fact, 
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to ensure the availability and safe use of medical 

marijuana by qualifying patients? 

A It is certainly a core duty. I don't know if I 

can say that it's the first and only. I think also 

regulating the entities and ensuring that they're 

following the laws is also a very important and what I 

would say core function of the OMMU as well. 

Q Oh, absolutely. But wouldn't you agree with me 

that those functions are to serve the purpose of 

ensuring the availability and safe use of medical 

marijuana by qualifying patients, right? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: So not necessarily, because those 

are two interests that are potentially balanced in 

that if one is -- say, a licensed MMTC is grossly 

violating the law and I have to revoke their 

license, that, of course, would impact the 

availability because that entity would no longer be 

on the market. 

So I would certainly concede, absolutely, that 

the department believes that ensuring availability 

and safe use of medical marijuana is an extremely 

important thing that the OMMU does. 

BY MR. ROBBINS: 

Q Sure. And, in fact, that's what the 
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regulations that the department is charged with the 

responsibility to promulgate or to ensure both the 

availability and the safe use, correct? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: That is, in plane language, of 

the amendment. 

BY MR. ROBBINS: 

Q Okay. By the way, getting back to this issue, 

talking about availability and getting back to the memo 

that I had described that we had marked as Exhibit 2, 

the conference planning assumptions, and there's 

language in there about the 1993 MMTCs -- you said you 

heard that number before but you didn't necessarily 

think it meant MMTC. It could arguably mean 

dispensaries? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I think so. I don't know, 

though. I can't authenticate that specific box on 

that chart. 

BY MR. ROBBINS: 

Q Sure. But you said you heard that 1993 number 

before? 

A Yes. 

Q I'm trying to get at what it's about. I mean, 

is the general concept is -- and I'm rounding, I get 
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it -- if you're talking about potentially 2,000 either 

MMTC or dispensaries for 400,000 patients, does that 

roughly boil down to the department's position at this 

time that about 500 either dispensaries or MMTC -  I 

don't want to lock you into one or the other -- would be 

what would be needed to assure availability to every 

hundred thousand patients? In other words, to ensure 

availability, roughly every hundred thousand patients, 

500 dispensaries? 

MR. GONZALEZ: Object to the form. And I think 

this was asked and aren't before the break. 

THE WITNESS: No, that's not -- that wasn't my 

position, nor what I think the department's position 

is. 

BY MR. ROBBINS: 

Q So what does that 1993 refer to? 

A So the Colorado does not have a restriction on 

the number of licensed entities for cultivation, 

manufacturing or dispensing. They also have a two-tier 

licensing structure of you need municipal approval for 

many of the facilities that they put up and operate in 

addition to state approval. 

And so this is a reflection of given the demand 

in Colorado -- and this is -- that number is constantly 

flux because Colorado has also recently gone through a 
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great deal of consolidation in the industry. So, A, I 

would not concede that there's a directly proportional 

ratio of a number in time to Colorado's population that 

directly applies to Florida. 

But Florida has also chosen to limit the number 

of licenses. And so by virtue of doing that, you can 

have one entity that's twice as big as two licensees in 

Colorado that attains economy of scale and is able to 

serve four times the population that one entity in 

Colorado can do. So that number is not directly 

applicable. That is just if the exact framework in 

Colorado were applied to the exact framework in Florida, 

you could see that number of facilities. 

And, again, this is not my logic. That is what 

I'm aware of how that 1993. 

And, again, I would just go ahead and put this 

on the record is that I can't attest necessarily to the 

veracity of a line of thinking because it may have been 

incorrect. I mean, this was issued prior to Amendment 2 

going through and I don't know what legal vetting it 

received. 

Q You said Florida's chosen to limit the number 

of MMTCs? 

A Yes. 

Q Was that the language you just used? And when 
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1 you say Florida, do you mean the voters of Florida? 

2 MR. ROBBINS: I want to know what he meant when 

3 he said Florida. 

4 THE WITNESS: I mean, specifically 381.986 

limits the number of license entities. 

6 BY MR. ROBBINS: 

7 Q You will agree with me that Amendment 2 does 

8 not limit the number of medical marijuana treatment 

9 centers, correct? 

MR. GONZALES: Object to the form. Calls for 

11 legal conclusions. 

12 BY MR. ROBBINS: 

13 Q Can you point me to any language in Amendment 

14 2, Exhibit 3 in front of you, where there are limits 

placed on the number of MMTCs allowed in the State of 

16 Florida? 

17 A No. 

18 Q So then would you agree with me that Amendment 

19 2 does not limit the number MMTCs, but rather 381.986 

does? 

21 MR. GONZALEZ: Object to the form. Calls for a 

22 legal conclusion. 

23 THE WITNESS: The department doesn't view that 

24 there's necessarily strike. 

The department does not view that there is a 
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conflict between the law and the constitutional 

amendment. I will go back to my previous answer 

which is I agreed with you that there's no ex~licit 

limit set forth in the constitution. 

BY MR. ROBBINS: 

Q Okay. And I will accept your statement that it 

is the view of the department that 381.986 does not 

conflict with the language of Amendment 2 with respect 

to this issue, the cap on the number of MMTCs. 

My question to you is, would you, therefore, 

nevertheless, agree with me that 381.986 restricts the 

language of Amendment 2? 

A I would say it implements the language of 

Amendment 2. 

Q Okay. But there are no caps in the amendment 

but there are caps in 381.986, right? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: There are no explicit caps 

included in the constitutional amendment, yes. 

BY MR. ROBBINS: 

Q Would you agree with me that 381.986 implements 

Amendment 2, by among other things, restricting the 

number of MMTCs allowed in the State of Florida? 

.MR. GONZALEZ: Object to the form of the use of 

the word "restrict." 
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1 BY MR. ROBBINS: 

2 Q Do you know what the - 

3 MR. GONZALEZ: It calls for legal conclusions 

4 and is assuming -  implicit in the question is 

assuming an interpretation of the law and limits on 

6 the legislature's authority that do not exist in the 

7 Florida Constitution and are proper legal arguments 

8 to make to the Circuit Court and the First District 

9 Court/of Appeals but not proper issues for a fact 

witness to give legal opinions and conclusions on in 

11 this litigation. 

12 MR. ROBBINS: Okay. You don't have to make 

13 speaking objections in Florida. But if you want, I 

14 guess, that's fine. 

BY MR. ROBBINS: 

16 Q Okay. You are 

17 Medical Marijuana Use, 

18 A Yes. 

the Director of the Office of 

correct? 

19 Q And you have no contact with the governor of 

the State of Florida with respect to the implementation 

21 of Amendment 2, correct? 

22 MR. GONZALEZ: Asked and answered. Objection. 

23 BY MR. ROBBINS: 

24 Q Right? 

A Yes. 
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Q And you have extremely limited contact with 

Celeste Philip with respect to the implementation of 

Amendment 2; would you agree with that? 

MR. GONZALEZ: Object to form. 

BY MR. ROBBINS: 

Q You speak to her every month or two? 

A Yeah, but I don't agree with your 

characterization that my access is limited to her. 

Q No, I didn't say your access is limited. 

MR. GONZALEZ: Extremely limited is what you 

said. Same objection. 

MR. ROBBINS: Okay. 

BY MR. ROBBINS: 

Q What has Celeste Philip done to implement 

Amendment 2? 

A She oversee's the entire department. I serve 

at her pleasure and, I mean, she can and does review any 

element that she sees fit. But. I mean, I don't 

schedule her time. I don't track her time. So I don't 

know what, if any, parts she's considered or reviewed or 

ruled on. 

Q Has there -- can you think of a single instance 

in which a decision you have made or any direction you 

have given in your capacity as director has been 

overridden by Dr. Philip? 
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1 A No. 

2 Q You're the guy who is ultimately responsible 

3 for implementing Amendment 2? 

4 MR. GONZALEZ: Object to the form. 

BY MR. ROBBINS: 

6 Q Correct? 

7 MR. GONZALEZ: And calls for conclusion. 

8 BY MR. ROBBINS: 

9 Q You're the Director of the Office of Medical 

Marijuana Use, correct? 

11 A I am, yes. 

12 Q And so would you say that you are the 

13 individual at the OMMU who is charged with the duty and 

14 responsibility to' implement Amendment 2? Obviously you 

have people working under you, but you're the final 

16 word? 

17 A At the OMMU, yes. 

18 Q Okay. Don't you think it is important, given 

19 that you are charged with that responsibility, for you 

to be able to interpret the language of the amendment 

21 versus the language of 381.986? 

22 A I'm the Director of the Office of Medical 

23 Marijuana Use. I report to a deputy secretary who 

24 reports to the Surgeon General. I am an employee of the 

Florida Department of Health. I am not autonomous and I 
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am not -- I do not have the authority to make unilateral 

decisions about the interpretation of the constitutional 

amendment or characterization of statute and enact that 

interpretation. 

Q I understand you don't have unilateral 

authority. Who is the individual at the Office of 

Medical Marijuana Use who's interpreting -- who's 

interpreting this language in order to fulfill the 

office's responsibilities of issuing reasonable 

regulations necessary for the implementation and 

enforcement of the amendment? 

A That is a mischaracterization of the duties and 

of my authority. And the section you just cited 

expressly, in all caps, says Duties of the Department. 

I am the director of an element of the Florida 

Department of health. 

And so if you're asking me who makes the legal 

determination of constitutional -- of constitutional 

language, it is a cumulative decision I discuss with 

leadership and I discuss with counsel. I do not make 

those decisions unilaterally. 

Q You'll agree with me that it was the duty of 

the department to promulgate implementing regulations no 

later than six months after the effective date of 

Amendment 2? 
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A That's correct. 

Q And the effective date of Amendment 2 was 

January 3, 2017? 

A Yes. 

Q Okay. And were any regulations promulgated as 

of July 3, 2017, by the department implementing. 

regulations? 

A Can you rephrase that question? 

Q Sure. 

Let me ask you this way: It says, ," Certain 

regulations and it lists A, B, C, D -- shall be 

promulgated no later that six months after the effective 

date of this section. Procedures for the issuance of 

qualifying patient identification cards, procedures 

establishing qualifications and standards for 

caregivers, procedures for the registration of MMTCs, 

and a regulation that defines the amount of marijuana 

that can be presumed to be an adequate supply for 

qualifying patients." 

It's not all of the language. That's the 

highlights. 

So what regulations were promulgated within six 

months of the effective date of the statute? 

A Department promulgated a regulation that 

brought the requirements of the constitutional amendment 
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1 in line with what the existing law of Florida was at the 

2 time. And that was done in a timely manner. 

3 Q What regulation was that? 

4 A I believe that was 1-1 under our constitutional 

authority. 

6 Q By the way, is there a difference between rules 

7 and regulations, that you're aware? 

8 A That is definitely a question for my counsel 

9 because that, I know, is something that is an issue in 

just about every case, including some of the cases that 

11 we have dealt with. 

12 MR. GONZALEZ: Standard objections to that one, 

13 too. 

14 MR. ROBBINS: Sure. 

BY MR. ROBBINS: 

16 Q What's the issue? You said it's an issue in 

17 every case. What is the issue? 

18 MR. GONZALEZ: Object to the form. 

19 THE WITNESS: The amendment requires the 

department to issue regulations and implement it. 

21 The legislature has required that the department 

22 issue rules under the 120 process, which we .. have 

23 committed to doing with moving forward with our 

24 rules. 

BY MR. ROBBINS: 
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Q Okay. So when you use the term "regulations," 

are you talking about based upon constitutional 

authority as opposed to legislative authority and then 

you use the word "rules" when it I S done pursuant to 

chapter 120, legislature of Florida; is that 

MR. GONZALEZ: Object to the form. 

BY MR. ROBBINS: 

Q -- what you're saying? 

A It's a complicated issue and a complicated 

question. And I'm not -- I don't think I'm articulate 

or knowledgeable enough on the issue to give you the 

kind of answer that you would like because I think 

it's it goes way into the legal determinations of the 

department which I don't -- I don't get to make. 

Q Okay. Fair enough. That is a complicated 

issue. 

So as we sit here today, what rules or 

regulations are -- that have been promulgated by the 

department are in effect? 

A All of Chapter 64-4. 

Q All of Chapter 64-4? 

A Correct. 

Q And so you're telling me that there is a 

sixty there are rules that are presently, that have 

not been repealed, that have not expired because they're 
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emergency rules that are -- have been approved and are 

in effect as we sit here today? 

MR. GONZALEZ: Objection. Asked and answered. 

THE WITNESS: Yes. 

BY MR. ROBBINS: 

Q Which ones? 

MR. GONZALEZ: Asked and answered. 

MR. ROBBINS: Well, I want to know which 

specific ones. 

MR. GONZALEZ: He gave the number. 

THE WITNESS: I believe I mean, the entire 

chapter is available for you online. You can look 

at any of those rules online. I believe 64-4(1), 

64-4(2), and 64-4(4) and 64-4(5) are still in 

effect. In addition to -- I'm not sure what the 

rule is, but they're our card rule as well. 

BY MR. ROBBINS: 

Q We'll get into that in a little bit. And then 

again, subsection C says that the department is charged 

with responsibility to implement procedures for the 

registration of MMTCs that include procedures for the 

issuance, renewal, suspension and revocation of 

registration and standards to ensure proper security, 

record keeping, testing, labeling, inspection and 

safety. Correct? 
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A Correct. 

Q You'll agree with me that the word "license" is 

not used in that section or anywhere in Amendment 2? 

A Yes. 

Q Can you point to me, in this Amendment 2, 

anywhere where it talks about preferences being given to 

applicants who have -- who own one or more facilities 

that were used for processing of citrus? 

A No. 

Q No, because you can't find it or, no, because 

the language is not there? 

A Both. 

Q But there is language in the statute 
\. 

381.986· 

that does provide a preference to citrus processors, 

right? 

A Yes. 

Q By the way, how does that work? Because the 

language says up to two citrus processors. I want to 

know your understanding. So, ultimately, there will be 

an application process, right? And let's say, 

hypothetically there are 300 applications. I notice 

you're not smiling when I said that. 

A Your colleague is laughing. 

(Discussion off the record.) 

THE WITNESS: Y'all are welcome to apply for a 
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1 license when that is out, by the way. 

2 BY MR. ROBBINS: 

3 Q Okay. We're not going to go there. 

4 So -  okay. So let's say, hypothetically, you 

have 300 applicants, hypothetically 100 of those 

6 applicants in their application represent that they meet 

7 that citrus preference criteria. 

8 MR. GONZALEZ: Object to the form. 

9 BY MR. ROBBINS: 

Q How does it work with respect to -  does that 

11 mean only the top two get the extra 35 points? Assuming 

12 they're given 35 extra points -  because I know we don't 

13 have an application, as we sit here today, but I'm 

14 basing it off of the old proposed application - there 

were going to be two applicants that would receive an 

16 additional 35 points because of the citrus processing 

17 facilities, right? 

18 A Correct. 

19 Q How do you determine which two? 

A So I'm going to go ahead and clarify any answer 

21 I give. This is part of ongoing litigation. There is a 

22 proposed rule. We, the department, will certainly 

23 respect any ruling that comes down on this issue and 

24 we'll change the rule, if necessary, based on any ruling 

that comes down. 
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And so -- and my answers here and moving 

forward talking about the citrus preference are 

c0mpletely contingent on any kind of ruling, and I'll 

speak to the proposed rule and only the proposed rule. 

Q Fair enough. 

A As to your specific question, the functionality 

that works now, is that the top two scoring applicants 

who are citrus farmers will receive the 35 points. 

Q ~kay. And that answered my question. Thank 

you. 

You were talking earlier about Florida system. 

Does Florida, either the constitution or 381.986, limit 

the number of plants, for example, that can be 

cultivated by a registered or licensed MMTC? 

A No. 

Q So, theoretically, assuming it was part of the 

application, the application was approved, there could 

be 5,000 square feet, it could be 500,000 square feet of 

row space? 

A That's correct. 

Q And based upon your experience and the 

inspections, is there any wide range of the square 

footage of -- under cultivation from MMTC to MMTC? 

A Yes.
 

Q Well, actually p~enty of them are zero right
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now, right? 

A No. They are -- I believe every MMTC has been 

given cultivation authorization with the exception of 

maybe one. 

Q And even -- which one? 

A I'm not sure. I believe they have been given 

cultivation authorization, but I reserve the right to be 

corrected on Three Boys, but I think everyone else is, 

at the very least, cultivating. 

Q Why is it that the department has not chosen to 

limit to place any limits on the number of plants, 

for example, that an MMTC can cultivate? 

A We're not permitted to -- we don't have the 

authority to do that under the statute. 

Q Or the constitutional amendment? 

A Correct. 

Q Okay. Let me go back to the amendment for a 

second and back to the section where we were talking 

about the section 2. It says, "The department shall 

begin issuing qualifying patient and caregiver 

identification cards and registering MMTCs no later than 

nine months after the effective date of that section," 

meaning nine months after -- after January 3rd, 2D17, 

right? 

A Correct. 
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Q Has the has a' single individual or entity 

applied to be an MMTC ever in Florida? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: Yes. 

BY MR. ROBBINS: 

Q Which? 

A Each of the 13 MMTCs. 

Q Didn't they apply to be DOs? 

A I want to understand your question. Is your 

question, did they submit an application as part of a 

competitive application process? 

Q Did they submit an application as part of a 

competitive application process for the registration of 

MMTCs as distinguished from dispensing organizations? 

A There has been -- there's been no similar 

process to what happened in 2015 for MMTC currently, 

other than our proposed rule that we put out there. 

Q Right. So the only licensed MMTCs, as we sit 

here today, are DO applicants, correct? 

A They were DO applicants, yes. 

Q And there's been no further application 

process? There has been no MMTC application process at 

all, correct? 

MR. GONZALEZ: Objection. Asked and answered. 

THE WITNESS: There has not been additional 
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13 that we have now.
 

BY MR. ROBBINS:
 

Q But, again, you say additional. But they did
 

not ever fill out an application to become an MMTC,
 

correct?
 

MR. GONZALEZ: Objection. Asked and answered. 

THE WITNESS: There has not been a competitive 

application process. I'm careful with the word 

because I don't want to get into some legal 

distinction about when they asked us to be converted 

from a DO to an MMTC or from a DO litigant into an 

MMTC. That isn't considered the application. 

BY MR. ROBBINS: 

Q Was there a process whereby the DOs had to 

specifically ask the office to be converted from a DO to 

an MMTC? 

A I believe they did request that, yes. 

Q And, in fact, everyone of the DOs was 

converted from a DO to an MMTC?
 

MR. GONZALEZ: Object to the form.
 

THE WITNESS: Yes.
 

BY MR. ROBBINS:
 

Q Can you point me to any provision in that
 

amendment where it limits the number of dispensaries 
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1 that an MMTC can open? 

2 A No. 

3 Q That language, in other words, language that 

4 limits the number of dispensaries that a MMTC can 

operate is in the statute, not the constitution, 

6 correct? 

7 A That language is in the statute and not in the 

8 constitution, yes. 

9 Q Okay. And, again, would you agree with me 

then, that the statute places limitations - I'm not 

11 asking you whether it conflicts. I'm asking you whether 

12 the statute places limitations on Amendment 2? 

13 A I don't concede that. I don't -  the 

14 department's position is that they don't conflict; that 

381 -  well, S.B.8-A implemented the Amendment 2, but 

16 whether or not you characterize that as a limitation or 

17 a restriction or contravention, I don't know. That 

18 would be, I think, a legal question. 

19 Q Right. And I'm not asking you if it conflicts. 

I get that. But there's a difference between a 

21 restriction and something conflicting, right? 

22 A I would concede that language is not in the 

23 constitutional amendment that you referred to; 

24 specifically that the number of MMTC dispensaries, that 

limit is not in the constitution. 
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Q So under 381.986 how many MMTCs does that - 

does the law currently provide for? 

MR. GONZALEZ: Object to the form. Calls for a 

legal conclusion. 

THE WITNESS: Under 381.986 the department, at 

the time, had seven MMTCs. We were required to 

issue ten additional MMTC registrations. And then I 

believe four for every hundred thousand patients 

that are active and qualified in the state. 

BY MR. ROBBINS: 

Q How many patients are active and qualified in 

the state right now? 

A I think we're just under 100,000 active 

qualifying patients in the state. 

Q Now, that language -- the way -- your number 

that you just said conflicts with the weekly updates 

from your office, does it not? 

A No.
 

Q How so? Explain to me why not.
 

A There's a legal definition within the statute
 

of what a qualified patient is, right? So there's a 

difference between registered patients and an active 

qualified patient. 

Q What's the difference?
 

A The biggest difference is that one has a card
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and one doesn't necessarily have a card. 

Q So you have a process where a potential patient 

goes to see a physician. The physician ultimately makes 

a determination that they should be qualifying patients. 

The physician enters the patient's information into 

the into the registry, right? 

A That's correct. 

Q And then sometime later, presumably within 

30 days, they get a card. That patient would get a 

card, correct? Or is there an intervening step that has 
> 

to be taken by the patient? 

A The patient has to apply for the card and then 

they receive a card -- they receive an approval and then 

they receive the card. 

Q Okay. So first you get the information entered 

into the registry. Then there's an applicant applied 

for the card. Then you get approved. And then you get 

your card. 

By the way, when a patient is approved but has 

not yet gotten a card, can a patient visit an MMTC and 

get medicine? 

A Yes. 

Q But the number of -- to trigger the hundred 

thousand, the next hundred thousand for the four 

additional licenses, it's not triggered by the approval? 
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1 It's triggered by the actual cards or is it something 

2 else? 

3 A The department considers the patient to be 

4 active and qualified when they've been given an approval 

for the card. So at that point the card is just being 

6 printed 

7 Q I see. So-

8 A and mailed. 

9 Q So how many approved patients are there, as we 

sit here today? 

11 A I don't know what you mean by approved 

12 patients. 

13 MR. GONZALEZ: Object to the form. 

14 BY MR. ROBBINS: 

Q Well, we just talked about this approval 

16 process. You apply for a card. You're approved by the 

17 department. You mayor may not have your card yet. How 

18 many approved 

19 A It's roughly the same number. 

Q Which is what? Is it less than a hundred 

21 thousand? 

22 A Yes, just under a hundred thousand. 

23 Q Okay. 

24 A I would also say, just adding to that, so the 

weekly update is number of approvals. Approvals is not 
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necessarily the number of active qualified patients 

because that also can include renewal applications that 

have been approved by patients. So there's some 

redundancy there. 

Q I see. So for the purposes of your release, 

you can arguably be -- I don't want to use the word 

double-dipping in a pejorative way -- but you're double 

counting patients? 

A It's not reflective of the number that has 

statutory significance. 

Q I'm sorry. 

A I was done. 

Q How often does a patient have to -- what is it? 

You have to renew your card? 

A Annually. 

Q Okay. By the way, it is the department's, 

obviously, duty to implement Amendment 2. Does the 

department have the right or the ability to do so with 

no action by the legislature? 

A I think that's a hypothetical because the 

legislature did pass a law. 

Q I guess my question is the following: If 

there was a period of time between the passage of 

Amendment 2 and the passage of S.B.8-A, correct? 

A Yes. 
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Q 6, 7 months or so? 

A Yes. 

Q What was the department doing at that time? 

A We conducted five workshops around the state in 

order to receive input on our -  or what would have been 

our rulemaking. And we were in discussion with the 

legislature about whether or not they intended to move 

forward with the statute implementing the Amendment 2. 

BY MR. ROBBINS: 

Q Were there any proposed rules promulgated 

during that window, that November 16th to June 17th 

window, by the department? 

A I don't recall. I don't recall the timing of 

the regulations. They should be under our 

constitutional authority. 

Q Okay. Do you recall -- do you recall if the 

department issued any rules or regulations prior to the 

adoption of S.B.8-A that provided for caps on the number 

of MMTCs? 

A Provided for caps on the number of MMTCs? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: The regulation -- the definition 

of regulation that the department promulgated 

incorporated the existence of the licensing 

structure in Florida. So inasmuch as the statute at 
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the time limited licensing in Florida, the 

department's regulation did as well. 

BY MR. ROBBINS: 

Q So the statute at that time, though, limited 

licensing of dispensing organizations, correct? 

A I don't recall -- sitting here, I don't recall 

the timing of whether or not that definition of 

regulation came out before or after S.B.8-A was signed 

into law and became law in Florida. 

Q What were you using as the director of the 

office as your -- as your as a vehicle to there 

was a window that we were talking about before S.B.8-A 

and before, but after the passage of Amendment 2. 

During that window, was that the time period 

that the DOs were converted to MMTCs? 

A The DOs were converted to MMTCs, I believe, in 

July of 2017. 

Q Okay. So -- all right, scratch that. 

Can you tell me -- we've been talking about the 

caps for a while. By the way, so we're just shy of the 

hundred thousand required for the four additional 

licenses? 

A Yes. 

Q What steps has the office taken to address the 

four additional licenses? Because we're getting close, 
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right? 

A Yes. 

Q So what are you guys doing with respect to the 

four additional licenses? 

A It's contemplating our proposed rule right now, 

which would be that licensing cycle would also grant 

licenses to the next four up for the -- to fill those 

licenses. 

Q So there would -- so what you contemplated, at 

least as we sit here today, and I understand it's all 

subject to what might happen in the judicial proceeding 

or an administrative proceeding, but what's contemplated 

is that effectively eight licenses are going to be given 

out in the next round or eight MMTCs will be registered? 

A This is a -- it's a fluid area that's also 

being litigated right now. That the statutory 

requirement is you had the original seven. We were 

issued ten under the provisions of 381.986(8) and then 

four more. 

So the four number after we had a hundred 

thousand is certain. But how many additional licenses 

that are available of that ten are subject to some of 

our other ongoing litigations going on right now. 

Q Oh. And what's the issue there? I mean, there 

are 13 now, not 10. 
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1 Are you saying that it was the department's 

2 position - forget about the next four -  that. only ten 

3 total had to be issued until we hit a hundred thousand 

4 patients or ten in addition to the licensed DOs? 

A It's in the statute. 

6 Q Right. And that says ten in addition. In 

7 other words, the statute contemplates affectively 17 

8 until we hit a hundred thousand patients, right? 

9 A Correct. 

Q So, again, getting back to my earlier question, 

11 at least as we sit here today, does the department or 

12 the office contemplates eight additional licenses being 

13 given out once we hit a hundred thousand patients? 

14 A We will hit the ten that's required by statute 

plus the four. I can't speak to the department's 

16 position on this because the department, as we move 

17 forward today, that's the number that would be issued. 

18 But we have other applicants who, under the 

19 2015-cycle, who are still litigating that and are still 

asserting that they should be given a license as well. 

21 Q Sure. Like Florigrown. 

22 Does the department do anything with respect to 

23 medical marijuana in Florida independent of the office? 

24 MR. GONZALEZ: Object to the form. 

BY MR. ROBBINS: 
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1 Q Do you understand the question? 

2 A No. 

3 Q So we've been talking about, and perhaps 

4 sometimes improperly, using department versus office 

interchangeably. I don't want to do that. The 

6 constitutional amendment says it's ultimately the 
. 

7 department that is responsible to promulgate regulations 

8 and rules, right? 

9 A Uh-huh. 

Q And my question is, are you aware of any 

11 instances where the department, as opposed to the Office 

12 of Medial Marijuana Use, is taking any action without 

13 the input and direction of the OMMU? 

14 A As it pertains to what? 

Q The implementation of Amendment 2. 

16 A Yes. 

17 Q What? What is that? 

18 A Our Office of Medical Quality Assurance has a 

19 few employees under its umbrella right now that are 

charged with creating a report to the Senate, President, 

21 Governor and Speaker of the House based on physician 

22 ordering patterns. 

23 The department also has a role with the Board 

24 of Medicine, Board of Osteopaths. We also have an 

investigative services unit and a prosecutive services 
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unit that investigate doctors, which now this is part of 

a -- this is part of some of those doctors in Florida's 

practice, and I obviously have no say over the 

regulation and prosecution of doctors. 

Q Does the -- right. And the office has no 

regulatory -- your office has no regulatory authority 

over -- over physicians -- physicians who are qualified 

to order medical marijuana for their patients? 

A We have authority over their use of the 

registry but not over their practice. 

Q When you say authority over their use of the 

registry, for example, if -- let's say there was a group 

of physicians who, in the offices, you were qualifying 

patients who did not actually suffer from the qualifying 

conditions, would it be your office's responsibility to 

pursue regulatory action against those physicians or is 

that another arm of the Florida government? 

A Would be another arm of the Florida government. 

Q But, on the other hand, if an MMTC is deviating 

from its application with respect to, for example, the 

example you gave before using an unapproved vehicle for 

transport or delivery, that would fall under your 

umbrella, your office's umbrella? 

A Correct. 

25 L__Q H_a_V_e__y_O_U_f_i_n_e_d_a_n_y__M_M~T_C_S_? 
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-I A No. 

2 Q Have you suspended any MMTCs? 

3 A No. 

4 Q But you have found violations? 

A Yes. 

6 Q And those were corrected? 

7 A Yes. 

8 Q So getting back to this issue of caps, because 

9 I want to beat this into the ground, I'm trying to 

understand what other businesses operate like that. 

11 Could you give me any example of any other regulated 

12 business where caps are placed on the number of licenses 

13 that are issued? 

14 MR. GONZALEZ: Objection to the form. 

Overbroad. 

16 THE WITNESS: Yeah. I mean, there are other 

17 medical marijuana markets that do the same thing. 

18 BY MR. ROBBINS: 

19 Q In Florida? Any other types of businesses? 

MR. GONZALEZ: Same objections. 

21 BY MR. ROBBINS: 

22 Q Is there a limit on the number of lawyers that 

23 can be licensed to practice law in the State of Florida? 

24 MR. GONZALEZ: Same objections. 

L THE WITNESS: I don't believe so. 
~__~ _ 
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BY MR. ROBBINS: 

Q Is there a limit on the number of financial 

advisors	 who could be licensed in the State of Florida? 

MR. GONZALEZ: Same objections. 

THE WITNESS: I don't believe so. 

BY MR. ROBBINS: 

Q What about the number of retail pharmacies, 

Walgreen's, that could be established or set up in the 

State of Florida? 

MR. GONZALEZ: Objection. Beyond the scope of 

the areas that were identified for this deposition 

of the witness. 

BY MR. ROBBINS: 

Q So why the caps here? 

MR. GONZALEZ: Object to the form. Calls for 

legal conclusions. 

BY MR. ROBBINS: 

Q What's your understanding of why the caps here? 

A I would defer to the Florida legislature on 

that. I can't speak to their rationale for instituting 

the caps on licensure. 

Q Do you, in your capacity as the Director of the 

Office of Medical Marijuana Use, believe that there is a 

legitimate purpose to the caps? 

MR. GONZALEZ: Object to the form and it's 
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asked and answered. He's already said he's 

deferring to the legislature and the office is 

following the law the legislature established. The 

legal issue is for you to argue to the Judge. 

BY MR. ROBBINS: 

Q So the department does not have a position one 

way or the other on -- on, let's say, the number of 

caps? Did the department -- did the Office of Medical 

Marijuana Use have any input with the legislature into 

the number of MMTCs that would be allowed? 

A No. 

MR. GONZALEZ: Object to the form. Overbroad. 

BY MR. ROBBINS: 

Q Do you know - - do you have any knowledge as to 

how that number came about? 

A No. 

Q Do you have any knowledge as to how the number 

of dispensaries that can be opened by an MMTC came 

about? 

A Other than the reporting I read about 

negotiations between the House and Senate, but I have no 

firsthand information as to what ultimately came down 

there. 

Q But your office had no input into that? 

A Correct. 
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Q Did the legislature reach out to you at any 

point prior to the passage of S.B.8-A and say, look, 

we I re trying to pass some legislation to implement this 

stuff, yOU're the head of the office in Florida, what do 

you think, what should we do about caps? Was there any 

other conversations between you and anybody in the 

Florida House or Senate about the issue of caps prior to 

S.B.8-A? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I mean, I certainly discussed 

I mean, I've discussed this issue with legislative 

staff throughout my tenure with the OMMU. No one 

from the legislature has ever asked me in my 

professional capacity, or my personal capacity, what 

do you think the limit should be, . should we increase 

or decrease the limits. 

BY MR. ROBBINS: 

Q Did anybody in your office, to your knowledge, 

ever make any recommendations, regardless of whether you 

were asked or not? 

A No. 

Q And even though it's the department and the
 

Office of Medial Marijuana Use's obligation to ensure
 

the availability and safety of medicine for the
 

patients, medical marijuana patients in the State of
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1 Florida, the department has no position whatsoever on 

2 what's appropriate in terms of how many MMTCs should be? 

3 MR. GONZALEZ: Objection. Asked and answered. 

4 THE WITNESS: I think 'we absolutely have a 

position. 

6 BY MR. ROBBINS: 

7 Q But your position is whatever the legislature 

8 tells us to do, that's what we're going to do? 

9 A Our position is that we will faithfully 

implement the law of Florida, yes. 

11 Q So, in other words, you're agreeing with what 

12 I'm saying. We will -  regardless of whether we believe 

13 it is necessary for the proper implementation of 

14 Amendment 2, we're going to do what the legislature 

tells us, even if we disagree? 

16 MR. GONZALEZ: Objection. Asked and answered. 

17 Object to form. 

18 THE WITNESS: I mean, it's a hypothetical 

19 argument, arguing an assumption that we would or to 

disagree with the legislature. 

21 BY MR. ROBBINS: 

22 Q Okay. But you haven't even -  you haven't even 

23 taken a position one way or the other to agree or 

24 disagree with the legislature on the number of caps? 

MR. GONZALEZ: Objection. Argumentative. 
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1 Asked and answered. 

2 THE WITNESS: We believe - I mean, the 

3 department will faithfully implement what the law is 

4 as enacted by the duly elected representatives of 

the people of Florida. 

6 BY MR. ROBBINS: 

7 Q Well, what if you believe that the law is not 

8 consistent with best practices to implement Amendment 2? 

9 MR. GONZALEZ: Objection. Hypothetical. Calls 

for legal conclusions. Asked and answered. 

11 BY MR. ROBBINS: 

12 Q But your answer was that you are not even 

13 weighing in on it. You're not even considering whether 

14 or not this is the proper way to implement Amendment 2; 

we're just going to do what the legislature tells us, 

16 right? 

17 MR. GONZALEZ: Objection. That's very 

18 argumentative. 

19 THE WITNESS: I think that mischaracterizes 

what I said. 

21 BY MR. ROBBINS: 

22 Q Okay. What evaluation, if any, has the 

23 department or the Office of Medical Marijuana Use done 

24 as to the most effective way to provide access and safe 

access to medicine for patients as it relates to the 
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number of MMTCs that should be established? 

2 

1 

MR. GONZALEZ: Objection. Object to the form. 

3 Overbroad. 

4 THE WITNESS: The department's position is that 

we don't believe that there's a conflict between the 

6 amendment and the law, and that the steps we've 

7 taken is to faithfully implement the law as it's 

8 written. 

9 BY MR. ROBBINS: 

Q Yes, I understand that. That's not my 

11 question. 

12 It is the department's responsibility to ensure 

13 the availability and safe use of medical marijuana use 

14 for	 patients in Florida, correct? 

A Yes. 

16 Q How is it that the department can do so without 

17 taking any position with respect to the legislature's 

18 action? 

19 MR. GONZALEZ: Object to the form. 

BY MR. ROBBINS: 

21 Q So here's the question: How does -  how does 

22 the citrus preference contained in 381.986 assure the 

23 availability or safe use of medical marijuana? 

24 MR. GONZALEZ: Object to the form. Calls for 

legal conclusions. He's already said 
l---  _ 
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1 MR. ROBBINS: I don't want to know legally. 

2 BY MR. ROBBINS: 

3 Q I just want to know -  you're the guy, you're 

4 the director, you're the guy who's determining what's 

safe for the medical marijuana patients in the State of 

6 Florida. So my question for you - 

7 MR. GONZALEZ: Objection. Mischaracterizes his 

8 role in following the written law. He doesn't make 

9 the law. He follows the written law and all those 

justifications and the basis are for the 

11 legislature. And so I think you've got the wrong 

12 witness for that question. 

13 BY MR. ROBBINS: 

14 Q So is it your position that the sole and only 

function of the Office of Medical Marijuana Use is to do 

16 exactly what the legislature tells you to do? 

17 MR. GONZALEZ: Object to the form. 

18 THE WITNESS: It -  my -  one of my roles as 

19 the Director of Office of Medical Marijuana Use is 

to not necessarily listen to what the legislature 

21 tells me, but to follow the law as it's written. 

22 BY MR. ROBBINS: 

23 Q Even if you believe that the law is written 

24 does not ensure the safe availability of medicine for 

patients in Florida? 
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A That's a hypothetical question. 

Q Well, no. Here's a real question: How does 

the citrus preference protect patients in the State of 

Florida? 

A That is a provision of law that I did not 

craft; that the legislature crafted. So it's 

justification for how it provides for medical marijuana 

for patients. I can't answer that. 

Q Okay. Hypotheticals aside, is there any 

provision in 381.986 that you believe or that the office 

believes does not -- is not calculated to ensure the 

availability and safe use of medical marijuana by 

qualifying patients? 

A I can't think of anything. 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I can't think of any provision 

that would meet that; what you just said. 

BY MR. ROBBINS: 

Q Can you think of any good reason for the caps 

other than the fact that the legislature ,told you that 

these are going to be the caps? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: Again, I would defer to the 

legislature for the justification as to why it 

thinks it's appropriate to put caps on the market

L 
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place. 

BY MR. ROBBINS: 

Q Can you think of any reason for the 

justification for caps? 

A I donlt want to speculate. 

Q I'm not asking you to speculate, and 1 1 m not 

trying to give you a hard time. My question is, can you 

think of any reason that the caps are justified? 

MR. GONZALEZ: Object to the form. Asked and 

answered. 

THE WITNESS: The caps are justified in the 

department's implementation of the law and implement 

the amendment because it's the law of Florida. 

That's the justification I need, because it's the 

law. 

BY MR. ROBBINS: 

Q Okay. Anything else you can think of? 

A I think that's all I need. 

Q Is there anything else you can think of besides 

that? 

MR. GONZALEZ: Asked and answered. 

MR. ROBBINS: That was not answered. 

MR. GONZALEZ: Asked and answered. 

THE WITNESS: No, I can't think of anything. 

BY MR. ROBBINS: 
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Q Okay. Thanks. 

I did want to mark -- let me mark this as an 

exhibit. I know you said you haven't 

MR. ROBBINS: I have a habit of talking and 

then asking you to mark exhibits at the same time. 

(Plaintiffs' Exhibit 4 was marked for 

identification. ) 

BY MR. ROBBINS: 

Q Okay. I'm showing you a document which has 

been marked as Exhibit Number 4 for the purposes of this 

deposition. It's titled Amendment 2: Analysis of 

Intent by John Morgan, Esquire, Honorable Jon L. Mills, 

Esquire Tamar Todd, Esquire and Benjamin Pollara. 

We were talking about this document before. Is 

this the document that you believe I was referring to 

when I talked about the intent document or the analysis 

of intent? 

A Yes. 

Q Okay. This is something that you never 

reviewed prior to the passage of Amendment 2? 

A Correct. 

Q Have you met Mr. Morgan? 

A No. 

Q Have you met Mr. Mills? 

A No. 
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1 Q Have you met Tamar Todd? 

2 A No. 

3 Q How about Mr. Pollara? 

4 A Yes. 

Q Have you ever discussed this document with 

6 Mr. Pollara? 

7 A Mr. Pollara brought this document to my first 

8 meeting with him which was the first time I had seen 

9 this document. 

Q And when was that? 

11 A I don't recall. It was subsequent to Amendment 

12 2 passing. 

13 Q You never met Ben Pollara prior to Amendment 2 

14 passing? 

A Correct. 

16 THE WITNESS: Can we take a bathroom break real 

17 quick? 

18 MR. ROBBINS: Sure. By the way, before we go 

19 off, it'p 12:14. Courtney's coming in at 3. 

MR. GONZALEZ: 3. 

21 MR. ROBBINS: 1 1 m not trying to starve you or 

22 anything like that, but we do have a little bit of 

23 ways to go. So I don't know, could you power 

24 through to 3 o'clock or do you want to get some 

lunch? 
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THE WITNESS: If we're going to go all the way 

to 3, I'd like to a -- just -- I mean, depending how 

long corporately we want to do, but I'd like to grab 

some fuel. 

MR. GONZALEZ: We can take a quick -- we can 

take a 3D-minute lunch break. 

MR. ROBBINS: We can take a 3D-minute break. 

MR. GONZALEZ: You want to do it now? 

MR. ROBBINS: I think it makes sense. Is 

anybody else -- is everybody cool with that? 

UNIDENTIFIED SPEAKER: I think that makes 

sense. 

MR. GONZALEZ: Okay. 

THE VIDEOGRAPHER: We are going off the record. 

The time is 12:14 p.m. 

(Lunch recess was taken.) 

(Proceedings continued in Volume 2.) 
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STIPULATIONS
 

IT WAS STIPULATED BETWEEN counsel for the 

respective parties, with the consent of the witness, 

that reading and signing of the foregoing deposition by 

the witness be RESERVED. 

THEREUPON, the deposition of 

CHRISTIAN BAX, taken at the instance of the Plaintiffs, 

was concluded at 3:55 p.m. 

NOTE: The original and one copy of the 

foregoing deposition will be held by JONATHAN S. 

ROBBINS, ESQUIRE, copy to JASON GO~ZALEZ, ESQUIRE. 
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1 

VERITEXT LEGAL SOLUTIONS 

2 One Biscayne Tower, Suite 2250 

2 South Biscayne Boulevard 

3 Miami, Florida 33131 

(305) 376-8800 

4 

5 July 13, 2018 

6 

7 Christian Bax, Director 

Florida Office of Medical Marijuana Use 

8 

RE: Florigrown, LLC, et al vs Florida Department of 

9 Health, et al 

10 

Dear Mr. Bax, 

11 

12 The reference transcript has been completed and is 

13 being e-mailed to you for reading and signing purposes. 

14 Upon receipt, please print the Errata Sheet and make 

15 any all corrections on the Errata Sheet. Please return 

16 the Errata Sheet via mail or email 

17 litsup-fla@veritext.com to our office within 30 days 

18 from receipt of this e-mail. 

19 The original of this deposition has been forwarded to 

20 the ordering party and your errata, once received, will 

21 be forwarded to all ordering parties as listed below. 

22 Sincerely, 

23 Veritext Florida Production Department 

24 CC: Jonathan S. Robbins, Esq. 

Jason Gonzalez, Esq. 

25 
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ATTACH TO THE DEPOSITION OF CHRISTIAN BAX 

CASE: FLORIGROWN, LLC, a Florida limited liability 

2 

1 

company and VOICE OF FREEDOM, INC., d/b/a Florigrown vs. 

FLORIDA DEPARTMENT OF HEALTH, OFFICE OF MEDICAL 

3 MARIJUANA USE, CHRISTIAN BAX, in his official capacity 

as Director of the Office of Medical Marijuana Use, 

4 CELESTE PHILIP, M.D., M.P.H., in her official capacity 

as State Surgeon General and Secretary of the Florida 

5 Department of Health, RICK SCOTT, in his official 

capacity as Governor of the State of Florida, and THE 

6 STATE OF FLORIDA 

CASE NO.: 2017 CA 002549 

7 ERRATA SHEET - VOLUME 1 

8 I, CHRISTIAN BAX, have read the foregoing 

9 deposition given by me on July 12, 2018, in Tallahassee, 

10 Florida, 

11 be made 

12 PAGE 

13 

14 

15 

16 

17 

18 

19 

20 Subject 

and the following corrections, if any, should 

in the, transcript: 

LINE CORRECTION AND REASON THEREFOR 

to the above corrections, if any, my testimony 

21 

22 

23 

24 

25 

, 20 ---------

reads as given by me 

SIGNED at 

day of 

in the foregoing deposition. 

Florida, this 

CHRISTIAN BAX 

800-726-7007 
Veritext Legal Solutions 

305-376-8800 

Appendix 0870 



1
 

2
 

3
 

4
 

5
 

6
 

7
 

8
 

9
 

10
 

11
 

12
 

13
 

14
 

15
 

16
 

17
 

18
 

19
 

20
 

21
 

22
 

23
 

24
 

25
 

Page 138 

CERTIFICATE OF REPORTER OATH
 

VOLUME 1
 

STATE OF FLORIDA 

COUNTY OF DUVAL 

I, the undersigned authority, hereby 

certify that CHRISTIAN BAX named herein personally 

appeared before me and was duly sworn on July 12, 2018. 

WITNESS my hand and official seal this 

12th day of July, 2018. 

Marjie M. Kline, CSR-3545, RPR 

NOTARY PUBLIC - STATE OF FLORIDA 

MY COMMISSION NO.: GG040536 

EXPIRES: October 21, 2020 
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REPORTER'S DEPOSITION CERTIFICATE
 

VOLUME 1
 

STATE OF FLORIDA 

COUNTY OF DUVAL 

I, Marjie M. Kline, CSR-3545, RPR, and Notary 

Public in and for the State of Florida at large, hereby 

certify that CHRISTIAN BAX appeared before me for the 

taking of the foregoing deposition, and that I was 

authorized to and did stenographically and 

electronically report the deposition, and that the 

transcript is a true and complete record of my 

stenographic notes and recordings thereof. 

I FURTHER CERTIFY that I am neither an attorney, 

nor counsel for the parties to this cause, nor a 

relative or employee of any attorney or party connected 

with this litigation, nor am I financially interested in 

the outcome of this action. 

DATED THIS 12th day of July, 2018 at 

Jacksonville, Duval County, Florida. 

Marjie M. Kline, CSR-3545, RPR 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
 
IN-AND FOR LEON COUNTY, FLORIDA
 

CASE NO.: 2017 CA 002549 - VOLUME 2 

FLORI GROWN , LLC, a Florida 
limited liability company and 
VOICE OF FREEDOM, INC., d/b/a 
Florigrown, 

Plaintiffs, 

vs. 

FLORIDA Department of Health, 
Office Medical Marijuana Use, 
CHRISTIAN BAX, in his official 
capacity as Director of the 
Office Medical Marijuana Use, 
CELESTE PHILIP, M.D., M~P.H., in 
her official capacity as State 
Surgeon General and Secretary of 
the Florida Department of 
Health, RICK SCOTT, in his 
official capacity as Governor of 
the State of Florida, and THE 
State of Florida, 

Defendants. 

CONTINUED VIDEOTAPED DEPOSITION OF CHRISTIAN BAX 

Taken on Behalf of the Plaintiffs 

DATE TAKEN:	 Tuesday, July 10, 2018 

TIME:	 1:15 p.m. - 3:55 p.m. 

PLACE:	 SHUTTS & BOWEN, LLP
 
215 South Monroe Street
 
Suite 804
 
Tallahassee, Florida 32301
 

Stenographically Reported By: 
Marjie M. Kline CSR-3545, RPR 
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1 APPEARANCES: 
2 

3 Counsel for Plaintiffs: 
4 JONATHAN S. ROBBINS, ESQUIRE 

AKERMAN LLP 
5 Las Olas Centre II, Suite 1600 

350 East Las Olas Boulevard 
6 Fort Lauderdale, Florida 33301-2999 

(954) 463-2700 
7 

8 ARI H. GERSTIN, ESQUIRE 
AKERMAN LLP 

9 Three Brickell City Centre 
98 Southeast Seventh Street 

10 Suite 1100 
Miami, Florida 33131 

11 (305) 374-5600 
12 

LUKE LIROT, ESQUIRE 
13 LUKE CHARLES LIROT, P.A. 

2240 Belleair Road 
14 Suite 190 

Clearwater, Florida 33764 
15 (727) 536-2100 
16 
17 Counsel for Defendants: 
18 JASON GONZALEZ, ESQUIRE 

SHUTTS & BOWEN LLP 
19 215 South Monroe Street 

Suite 804 
20 Tallahassee, Florida 32301 

(850) 521-0600 
21 
22 

23 
24 
25 
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1 ALSO PRESENT: 

2 MARC ITO, ESQUIRE 

PARKER HUDSON RAINER & DOBBS 

3 215 South Monroe Street 

Suite 750 

4 Tallahassee, Florida 32301 

(850) 681-0191 

5 

Appearing on behalf of Louis Del 

6 Inc. 

7 

ADAM ELAND, Florigrown Manager 

8 JOSEPH REDNER, Florigrown Manager 

JEFFREY MARKS, Florigrown Manager 

9 KYLE BURNS, Florigrown Manager 
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WITNESS 

CHRISTIAN BAX 

CONTINUED DIRECT EXAMINATION 

BY MR. ROBBINS 

E X H I BIT S 

FOR IDENTIFICATION
 

Plaintiff's Exhibit 5
 

(The 2018 Florida Statutes, 381.986)
 

Plaintiff's Exhibit 6
 

(Biweekly update issued August 23rd,
 

2017)
 

Plaintiff's Exhibit 7
 

(February 2, 2018 letter from Nichole
 

Geary to Marjorie Holladay)
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Plaintiff's Exhibit 8
 

(January 17, 2017 letter from Thomas C.
 

Little to Christian Bax)
 

Plaintiff's Exhibit 9
 

(Application form For Medical Marijuana
 

Treatment Center Registration)
 

Plaintiff's Exhibit 10
 

(Weekly update issued July 6th, 20.18)
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(Proceedings continued from Volume 1.) 

THE VIDEOGRAPHER: We're back on the video 

record. The time is 1:15 p.m. Counsel, you may 

proceed. 

MR. ROBBINS: Thank you. 

CHRISTIAN BAX, 

called as a witness by the Plaintiffs, having been 

previously duly sworn, continued testifying as follows: 

CONTINUED DIRECT EXAMINATION 

BY MR. ROBBINS: 

Q Mr. Bax, could you tell me whether the OMMU 

derives any authority outside of 381.986? In other 

words, is there any authority conferred upon the office 

above and beyond that provided for in the statute? 

A I don't believe so. 

Q Does the Office of Medical Marijuana Use have 

any discretion with respect to the carrying out of its 

duties? 

MR. GONZALEZ: Object to the form of the 

question. 

THE WITNESS: Do we have discretion? Yes. 

BY MR. ROBBINS: 

Q Okay. Can you describe for me the discretion 

that the office has? 
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MR. GONZALEZ: Objection. Overbroad. 

BY MR. ROBBINS: 

Q Instances where it has the ability or the right 

to exercise discretion? 

A I can give you an example. 

Q Sure. 

A So one of the statutory requirements of 381.986 

is that the department allow medical marijuana treatment 

centers to vary from their application provided it's the 

same quality or better as to what their specific 

representations were. So I mean, we have valuators 

within our discretion whether or not something is worse 

than the specific representations previously asserted in 

their application. 

Q And in the instance where there's obviously a 

procedure for a -- is it a variance or request for 

variance or variation? What's the procedure? 

A The MMTC notifies the Department of its request 

to vary from its representations and applications, 

provides us information about what the specific 

representation of the future will be and provides 

information as to why it's the same or better than the 

specific representations made prior. 

The department, if we have any additional 

questions, will submit those questions to the MMTC in 
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1 writing and then we await their response and make a 

2 final determination. 

3 Q What, if any, are the criteria that the 

4 department uses or that the office uses in order to 

evaluate or whether or not a variance should be provided 

6 to an MMTC? 

7 A It would depend on what element of their 

8 application they're seeking to amend. 

9 Q Well, are there - is there any document or are 

there any written criteria to be taken into 

11 consideration by the office in considering a variance? 

12 MR. GONZALEZ: Object to the form. 

13 THE WITNESS: The written criteria would be the 

14 statutory requirements under 381.986, so any 

variance that they want, any change they need to 

16 make has to still be in compliance with the statute. 

17 Second would be the applications themselves. 

18 We look at their representations in the applications 

19 they make and we look at the justification for the 

MMTC and determine whether or not that -  those 

21 specific representations are in line with what their 

22 initial representations are. 

23 BY MR. ROBBINS: 

24 Q Does an MMTC have to seek approval from the 

office for anything that it changes from its 
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application? In other words, I'll give you an example. 

If youlre going to move a processing machine and keep it 

in the same room but now the floor plan changes a little 

bit because things moved, is that something that would 

require approval? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: So while we would prefer to be 

notified for changes to floor plans, it's not 

necessarily -- it wouldn't necessarily result in a 

fine or a suspension. If we found that, generally 

we handle that when we conduct inspections and then 

we would ask some questions in writing, they would 

submit us a new floor plan or it's caught during our 

biannual renewal process and weill go and we'll say 

these representations don't match with what yourre 

doing. 

BY MR. ROBBINS: 

Q So how does an MMTC know what it needs approval 

for and what it does not need approval for? Is there 

any guidance, any written guidance anywhere? 

A Yeah. I mean, the statute requires them to
 

request a variance to the specific representations that
 

they make IN their application.
 

Q Okay. So let's, say, for example, you have a 

grow room and they want to add a second level. In other 
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words, you've seen -- I don't know if you've seen 

cultivation facilities where there's plants being 

cultivated and then you might have in the same room a 

second level added. That's something that presumably 

would require approval from the department or the 

office? 

A Not necess -- not necessarily. If they have a 

tower within a facility, so a facility with sufficient 

roof space in order to put two layers of growing 

facility and say they have LEDs between lights on the 

tower, however they want to structure it, they could 

have more than one. If the infrastructure -- that 

infrastructure is in their application and we've come 

out and inspected it, we don't necessarily require each 

of -- each of the levels within that room to be full. 

We allow them to proceed. 

Now, if they are looking -- if they have a 

facility where they have like multiple facilities on the 

same compound, then we would need to come out and 

authorize those facilities that we haven't previously 

authorized. 

Q In other words, if they varied from the 

application. 

So how does an MMTC know what it needs approval 

for and what it doesn't need approval for? For example, 
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1 if you need to replace your fleet of vehicles, but 

2 they're going to be similar to the old ones, is that 

3 something that they need to reach out to you for 

4 approval? 

A It would be MMTC's request us to change 

6 vehicles or alter their fleet. 

7 Q Is that in the statute? 

8 A The requirement that they -  well, the 

9 provision that they may vary from their application with 

the department of approval is in the statute, yes. We 

11 also have a proposed rule on the issue right now. 

12 Q On 

13 A On the application process -  or I mean, the 

14 variance proposal process. 

Q Right. Yes. But that's an example. Any other 

16 examples of where the department would have an 

17 opportunity to exercise discretion? 

18 A I can't think of any other ones offhand. 

19 Q And in cases where the office actually does 

exercise discretion, for example, request for a variance 

21 from what's in the initial application, what steps are 

22 taken to ensure that the action of the office is not 

23 arbitrary? 

24 MR. GONZALEZ: Object to the form. 

THE WITNESS: We would have conversations with 
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our leadership and with our general counsel's office 

as to what the representations are, what the 

representations would be if the OMMU has any issues. 

I mean, ultimately the general counsel's office is 

kind of the side rails to ensure that OMMU doesn't 

act in an arbitrary, capricious manner. 

BY MR. ROBBINS: 

Q Are all requests for a variance run by general 

counsel's office? 

A No. 

Q So there are certainly circumstances where the 

office or you, in your capacity as director, get to 

exercise some sort of discretion without having to have 

it blessed by the general counsel's office or somebody 

higher up the chain in the department than you? 

A The variance process is a fairly repetitive 

process, so we will frequently seek in-depth guidance 

for cases of first impression with the department. But 

once one action or type of action is approved or a 

facility type or what have you, generally the OMMU is 

aware of what we want to see and will grant consistent 

variances with that decision. 

Q Is there an appeal process if, for example, a 

variance is not granted? 

A Sure. 
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1 Q And where is that codified? 

2 A 120. 

3 Q Okay. All right. So the -  we were talking 

4 about the constitutional amendment and we were talking 

about, you know, certain rules that had to be 

6 promulgated within six months after the effective date 

7 of this action. 

8 Did the department -  yeah, did the department 

9 promulgate a regulation to finding the amount of 

marijuana that could reasonable be presumed to be an 

11 adequate supply for qualifying patients' medical use 

12 based upon the best available evidence? Did the -  was 

13 a rule with respect to that issue promulgated within six 

14 months after the passage of Amendment 2? 

A I believe that that -  the definitional rule 

16 issued on our constitutional authority referenced the 

17 recommendation limit as the qualifying amount under the 

18 amendment, under the constitutional amendment. 

19 Q I'm sorry, the definitional rule referenced 

what? 

21 A So Section 381.986 had a requirement that, I 

22 believe at the time, was -  I forget what the daily 

23 supply that could be purchased because it's different. 

24 It's lower than what it is now. And that was -  the 

depa.rtment referenced the statutory limit of what the 
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1 physician recently believed was the daily supply for the 

2 patient. That was the limit.
 

3
 Q Was that the first rule that was promulgated in 

4 January of -- that definitional rule in January of 2017, 

was that the rule, the one I think that originally 

6 talked about the board of medicine determining the
 

7
 you know how there are specifically-defined qualifying 

8 conditions, right, and then there's, of course, a
 

9
 section that any other condition that a physician 

believed, you know, might fall of a similar character 

11 that's not the exact language, but you know what I'm 

12 talking about? 

13 A I'm aware of that language in the amendment, 

14 yeah. 

Q Okay. Right. So do you recall the office 

16 promulgating a definitional rule where it left it up to 

17 the Florida Board of Medicine to determine what that 

18 generic condition, what would qualify? Do you know what 

19 1 1 m talking about? 

A I recall that issue, so I don't -- I donlt 

21 recall if that was actually promulgated or if that was 

22 proposed. I think that was proposed language. 

23 Q So what rule was promulgated? 

24 A That would have been regulation -- the 

I regulation one, which was the definitional rule which 
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brought Amendment 2 in line with what the existing law 

in Florida was at the time. 

Q And when was that promulgated? Before or after 

S.B.8-A? 

A I believe it was after, but I don't recall the 

exact date. 

Q Okay. And that would have been the first one? 

In other words, so no rule was promulgated before 

after the passage of Amendment 2 but before 8-A? 

A I'm not sure. I don't -- I don't -- I believe 

we put out a card regulation as well. The general 

counsel's office generally runs the flow of rules and 

regulations coming out of the department. I obviously 

sign it, but they're the point people on promulgating 

it, getting it that far, and so my recollection of the 

exact dates is not good. I canrt recall offhand when 

the exact time line of that happening is. 

Q Okay. Did you say that there was a -- there 

was a rule within 318 -- I'm sorry, 381.986 about the 

daily maximum dosage for patients? 

A So that was part of the definitional -- well, 

yeah, 381.986 allowed for the maximum -- so the registry 

in line with the statute allows for physicians to create 

the recommended dosage, ,doses per day and the amount of 

days for that recommendation, which was being calculated 
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1 at the time. 

2 It was also up to that cap, so the system and 

3 the recommendation process at the time allows for the 

4 daily limit, which was what the physician - a 

reasonable physician recommending in the registry would 

6 be. 

7 Q. Okay. But it wasn't -  a specific daily limit 

8 wasn't reflected in either the statute or any rules the 

9 department promulgated, right? 

A A specific daily limit. No, there's never been 

11 a daily limit cap. Although, there has been a cap on - 

12 I think it was 50 days, and that -  I mean, that cap is 

13 whatever that cap is divided by the amount of days that 

14 it exists. 

Q Okay. And -  okay. Well, that's a supply of a 

16 certain number of days. But it doesn't talk 

17 specifically about dosage, for example? 

18 A It's the dosage for the amount of days. 

19 Q But -  well, it says a 70-day supply but it 

doesn't say how many milligrams, for example, of THe 

21 would be contained in a 70-day supply, right? 

22 A If you have a 70-day supply of something, that 

23 is a supply for 70 days. So that would incorporate your 

24 daily supply. 

Q A daily supply is determined by a physician 
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though, right? 

A Correct. 

Q Not a statute? 

A I mean, the statute contemplates what a 

reasonable physician would recommend for a patient. 

Q Okay. There's no number in the statute as to 

what that - 

A There's no -- there's no 

Q That's all I'm trying to get at. 

A -- upper limit ceiling, correct. 

Q Okay. What about procedures -- again, so there 

was no regulation that defines the amount of marijuana 

that could be presumed to be an adequate supply. That 

has not been done, correct? 

A The amount of supply presumed to be an adequate 

supply is the amount that the physician reasonably 

believes would serve for that 70-day supply. 

Q So, in other words, there is a regulation but 

that regulation doesn't give you an amount. It says 

whatever the physician says? 

MR. GONZALEZ: Object to the form. 

BY MR. ROBBINS: 

Q I'm just trying to understand. 

MR. GONZALEZ: Asked and answered. 

THE WITNESS: It's what the reasonable 
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1 physician enters into the registry is the 

2 recommendation. 

3 BY MR. ROBBINS: 

4 Q And that would have been in the definitional 

rule, that 4-1.001? That's a definitional? 

6 A 64-4 is the chapter under the -  under the 

7 Florida administrative code. The definitional rule I 

8 believe was issued under our ability to issue 

9 regulations to implement the constitutional amendment. 

Q Okay. We've been talking about 381.986 for so 

11 long, I think maybe we'll just mark it. 

12 (Plaintiff's Exhibit 5 was marked for 

13 identification.) 

14 BY MR. ROBBINS: 

Q Do you still have the constitutional amendment 

16 in front of you? 

17 A Yes. 

18 Q I want to compare, if you would, the definition 

19 of medical marijuana treatment center under subsection 5 

in the definitions under the amendments with the 

21 language in 381.986 and I will direct you to the 

22 section 8 is the section that talks about medical 

23 marijuana treatment centers. You haven't committed this 

24 to memory yet? 

A Is that a question? 
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1 Q Okay. And what I'd like for you to do, if you 

2 don't mind, is to go to section 8(e) which is going to 

3 be four pages back from that MMTC section. It would be 

4 easier if these pages were numbered. Got it? 

A Uh-huh. 

6 Q Okay. Could you read the first sentence of 

7 subsection (e). 

8 A "License medical marijuana treatment center 

9 shall cultivate, process, transport and dispense 

marijuana for medical use." 

11 Q Okay. Now I would like, if you don't mind, if 

12 you go back to the amendment and read the definition of 

13 amendment. 

14 A "Medical marijuana treatment center means an 

entity that acquires, cultivates, possesses, processes 

16 including development of related .product such as food, 

17 tinctures, aerosols, oils or ointments, transfers, 

18 transports, sells, distributes, dispenses or administers 

19 medical marijuana -  1 1 m sorry, just marijuana products 

containing marijuana, related supplies or educational 

21 materials to qualifying patients or their caregivers and 

22 is registered by the department." 

23 Q Okay. So obviously the glaring difference that 

24 I want to point your attention to between those two 

sections is that the constitutional amendment has the 
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1 word "or" and the statute has the word "and". 

2 I know that we have already talked about the 

3 fact that you don't believe that 381.986 is directly in 

4 conflict with Amendment 2 and so my question to you is 

how do you justify that position when you have one 

6 constitutional amendment that uses the word "or" and you 

7 have the statute that uses the word "and"? 

8 MR. GONZALEZ: Object to the form. Calls for a 

9 legal conclusion and it's been asked and answered. 

THE WITNESS: I justify that by saying that the 

11 duty of the Office of Medical Marijuana Use is to 

12 implement the law as it's written. And I have 

13 been -  I am directed by the department to implement 

14 the law. 

BY MR ..ROBBINS: 

16 Q Aren't you also directed by the department to 

17 implement the law in accordance with the constitution? 

18 A Yes. 

19 Q But it seems based upon the testimony that 

you've been giving all day is that you are guiding what 

21 the office does. You're using the statute for direction 

22 and not the constitution because these are two different 

23 things and you're going by the statute. 

24 A Your question assumes that there's a conflict, 

and the department's position is that it does not see a 
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conflict. And so rather than conflict, we see the law 

as implementing the constitutional amendment. So by 

implementing the statute, we are also instituting the 

constitution. 

Q And what is your basis for saying that they do 

not conflict given that one has the word "and" and one 

has the word "or"? 

A It's the department -- it's the department's 

determination. 

Q The department's determination? 

A Correct. 

Q Who made that determination at the department? 

A So I mean, the program leadership and counsel 

all discuss and cumulatively make a decision on what the 

department's position is on these issues. But I 

certainly don't make them unilaterally. 

Q Sure. Can you give me a -- the name of a 

specific person with whom -- and I don't want it to be 

general counsel because if it's that person then I don't 

want to know about privilege communications -- but can 

you give me the name of a single individual with whom 

you've discussed this issue? How do we reconcile that 

one says "or" and one says "and"? 

MR. GONZALEZ: Object to the form. Same 

objection. 

Veritext Legal Solutions
 
800-726-7007 305-376-8800
 

Appendix 0921 



5

10

15

20

25

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

Page 162 

THE WITNESS: So we've had obv~ously general 

counsel and the attorneys under the general counsel. 

I've also had, since this amendment passed, three 

deputy secretaries, and two chiefs of staffs that I 

have discussed this issue with. 

BY MR. ROBBINS:
 

Q You've· had three department secretaries?
 

A Yes.
 

Q Why the high turnover?
 

A I wouldn't say that's a particularly high
 

turnover. That's three in three years. 

Q Is that pretty common? Would you say that's 

consistent with other governmental positions you've had? 

A I don't know. I've never had another 

governmental position. 

Q Okay. So, again, forget about the 

conversations you might have had with Nichole Geary. 

But deputy directors, tell me about the conversations 

you had with those folks or that person specifically 

about this "and" versus "or" conflict. 

A We have discussed if it's the department's 

position that there's a conflict. The department has 

. determined that it does not believe that there's a 

conflict, and that because of that, it's the duty of the 

~artment to effectuate the statute as it's written. 
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Q And not the constitution? 

MR. GONZALEZ: Object to the form. That's not 

his testimony. Mischaracterizes his testimony. 

BY MR. ROBBINS: 

Q That's the question. 

MR. GONZALEZ: Calls for a legal conclusion. 

THE WITNESS: The department believes that - 

the department's position is that the 381.986 as 

amended by S.B.8-A implements the constitution. And 

I believe it was in S.B.8-A's preamble that this 

bill implements Article X, Section 29. And so by 

effectuating 381.986 we are implementing the 

constitution and following the constitution. 

BY MR. ROBBINS: 

Q So, in other words, you're saying that 381.986 

effectuates or implements the constitution because the 

legislation sure told you that it does in the preamble? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: No. I made that comment because 

I think it reflects the legislative and I think it's 

part of the justification. I think it goes to the 

legislative intent of implementing the constitution. 

BY MR. ROBBINS: 

Q Okay. All right. So 381.986 obviously has 

provisions relating to the registration or licensure of 

Veritext Legal Solutions
 
800-726-7007 305-376-8800
 

Appendix 0923 



5

10

15

20

25

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

Page 164 

MMTCs, correct? 

A Correct. 

Q And pursuant to 381.986, subsection 8(a) (1) 

if you want to go back and take a look at it. 

A 8(a)(1)? 

Q Yeah. 

MR. ELAND: I'm sorry. Can we take just two 

minutes? 

MR. ROBBINS: Yeah, yeah, sure. Sorry, two 

minutes. 

THE VIDEOGRAPHER: We're going off the record. 

The time is 1:38 p.m. 

(Break taken. ) 

THE VIDEOGRAPHER: We're back on the record. 

The time is 1:44 p.m. Counsel, you may proceed. 

MR. ROBBINS: Thank you. 

BY MR. ROBBINS: 

Q With respect to the rules or regulations that 

the department promulgates, there are sort of three 

bases to do so. One being an emergency rule, one being 

under constitutional authority and one being under 

Chapter 120. Is that consistent with your 

understanding? 

A Those are three ways to -- yes, those are three 

ways. I'm not an administrative law scholar, so I can't 
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say	 that that's the only way to promulgate. 

Q Is that the only way though your office has 

promulgated any rules? 

A I think so, yes. 

Q So that definitional section that we were 

talking about a few minutes ago, I guess the one rule 

that is still out there, which one of those three ways 

was that promulgated under? Was that constitutional 

authority? 

A Yes. 

Q Does that rule define the term MMTC? 

A I believe it did, but if we're going to go much 

more in-depth with that rule, I'd like to have it in 

front of me. 

Q Do you have any recollection -- and we'll show 

you but do you have any recollection whether the 

"and" versus the "or" language that we've been talking 

about? 

A I don't. 

Q Okay. So Section 8 of the statute talks about 

the licensing of medical marijuana treatment centers, 

again, to ensure accessibility and availability for 

qualified patients. 

By the way, do you believe that medicine, as we 

sit hear today, is easily accessible and available for 
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patients? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I don't know how you define 

easily. 

BY MR. ROBBINS: 

Q Well, have you heard complaints about people 

not being able to get their medicine? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I mean, people -- yeah, people 

have complained about, but I mean, we are an 

administrative agency. We receive a lot of 

complaints. I think it would be erroneous to say we 

never received a complaint that someone wasn't able 

to get the medicine that they wanted. 

BY MR. ROBBINS: 

Q Okay. Did -- you mentioned earlier today that 

you reviewed the plaintiff's motion for injunctive 

relief, right? 

A Yes. 

Q Did you have an opportunity to review the 

declarations of medical marijuana patients that were 

attached as exhibits to that motion? 

A Ye~, but I don't recall them. I mean, I'm 

happy to review them to refresh my recollection but I 

don't have a recollection of them. 
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Q That's okay. You don't have a recollection.
 

Well, do you have a recollection of taking issue with
 

any of the statements contained in any of those
 

declarations?
 

MR. GONZALEZ: Objection to the form. 

THE WITNESS: I'd like to review any of those 

things and refresh my recollection rather than 

saying 

BY MR. ROBBINS: 

Q Okay. We'll do that, but I want to finish with 

the statute. 

So take me through the process of registering
 

post amendment to MMTCs. What steps 'initially did the
 

Office of Medical Marijuana Use undertake to register
 

MMTCs post Amendment 2?
 

A We allowed for the existing dispensing 

organization to submit in writing an attestation that 

they met the legal requirements to become a medical 

marijuana treatment center and determine that they were 

medical marijuana treatment centers. And then we moved 

forward with granting medical marijuana treatment center 

registration to the additional applicants who had not 

yet received registration by the department. 

Q Did they have to reapply? 

A Assuming in that you mean did they have to 
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submit a new application? 

Q Yes. 

A No. 

Q So they attested --and how did they attest? In 

what manner did they attest that they could operate as 

an MMTC as opposed to a DO? 

A It depended on the -- I believe it depended on 

the applicant in that some of those were subject to -

I'm forgetting the terminology, lim sorry, but the ones 

that -- the applicants that we were in litigation with, 

we came to a final resolution with those and then issued 

the MMTC registration codes. I believe there was only 

one that we weren't in litigation with and it was a 

similar case where they attested to us that they are 

that they could -- that they were in compliance with the 

statute. And then additionally there's an additional 

requirement that they had the ability to begin 

cultivation within 30 days. 

Q Did all of the 13 -- well, initially it was 7, 

right, that were DOs? They all represented that they 

had the ability to begin cultivating within 30 days? 

A That wasn't a requirement of the original 

seven. 

Q No, but it was a requirement for the MMTCs, 

right? 
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A No, not the MMTCs - 

Q Oh, okay. 

A that were dispensing organization. 

Q So that was a requirement for the losers, and 

when I say losers, I don't mean to suggest that they're 

losers, but I mean to suggest that they were not awarded 

registration of DOs the first round? 

A The applicants that qualified under - 

Q (a)2? 

A Yeah, (a) 2 . 

Q (a)2.a? 

A Yes. 

Q Okay. And by the way, has the department 

licensed -- and I'm reading off of (a)2 -- has the 

department yet licensed ten applicants that meet the 

requirements of those sections? 

A No. 

Q And, in fact, there's (a)2.a, band c. Has 

the has the department licensed or registered any 

applicants pursuant to b or c? 

A No. 

Q The applicants that sought and obtained 

registration under (a)2 that I affectionately referred 

to at losers, those were -- those were applicants that 

had pending administrative or judic~al challenges as of 
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1 January 2017 or whom had a final ranking within one 

2 point of the highest final ranking in its region, right? 

3 A Yes. 

4 Q So with respect to the -  at least the folks 

that had pending judicial challenges, just to be clear, 

6 you'll agree with me that those are applicants that 

7 sought approval to become a DO, were rejected, filed an 

8 administrative proceeding, never received any 

9 determination by an ALJ or anybody else that they are 

qualified to operate an MMTC, but yet the department 

11 did, in fact, register those applicants, correct? 

12 MR. GONZALEZ: Object to the form. 

13 THE WITNESS: I don't think that what you said 

14 is actually completely accurate. 

BY MR. ROBBINS: 

16 Q Okay. Tell me what you take issue with. 

17 A I mean, ALJ VanLandingham issued an extensive 

18 recommended order regarding bills and plants of Ruskin. 

19 And so your characterization that there was -  I'm not 

exactly -  I read it now. It was about a hundred pages. 

21 1 1 m not exactly sure what he wanted the department to do 

22 as far as awarding those licenses to those individuals 

23 considering there was one up for grabs in that region, 

24 but I believe he did. say that one of those -  at least 

one of those should have been given a license. 
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Q ALJ VanLandingham also found on more than one 

occasion that the -- that the tenets of Amendment 2 had 

been violated. In other words, that the department's 

actions were not consistent with Amendment 2, correct? 

A	 I mean, he - 

MR. GONZALEZ: Object to the form. 

THE WITNESS: -- he issued an informational 

order which is not binding on the department, and he 

also issued a recommended order. The department has 

never issued a final order based on Judge 

VanLandingham's recommendation that states what you 

just said. 

BY MR. ROBBINS: 

Q But you will agree with me that Judge 

VanLandingham did find that the department has violated 

the constitution? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I don't have a recollection of 

that. If you want to put one of his recommended 

orders in front of me, I'm happy to refresh my 

memory. 

BY MR. ROBBINS: 

Q Do you have any recommendation that he didn't? 

MR. GONZALEZ: Object to the form and asked and 

answered. 
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1 THE WITNESS: Same answer. 

2 BY MR. ROBBINS: 

3 Q By the way, the -  which ones did you say - 

4 Judge VanLandingham found that two of the additional 

eight MMTCs were qualified? He didn't make any finding 

6 with respect to the other six, right? 

7 MR. GONZALEZ: And objection to any 

8 characterization of anything in a recommended order 

9 being a finding; maybe a recommended finding that 

was never adopted. I want to be clear about that 

11 because you called them findings and they've never 

12 been adopted. 

13 BY MR. ROBBINS: 

14 Q And you said none of these findings were ever 

adopted? 

16 A I would say the contention that you made that 

17 was the implication that VanLandingham had come to, ALJ 

18 VanLandingham had come to a determination, that we 

19 that the department was not in compliance with the 

amendment and my clarification of that is the department 

21 has never made a final order that accepted any of his 

22 recommendations that he issued pertaining to that 

23 specific issue. 

24 Q So did the department just completely disregard 

Judge VanLandingham's findings? 
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MR. GONZALEZ: Objection. That's
 

argumentative. Calls for a legal conclusion.
 

BY MR. ROBBINS:
 

Q Okay. Loops' Nursery and Greenhouse, Inc.
 

applied to be a DO, correct?
 

A Yes.
 

Q And they were denied registration?
 

A Correct.
 

Q But yet they ultimately received a license to
 

operate an MMTC?
 

A They did.
 

Q And they never submitted a new application?
 

A Correct.
 

Q They never demonstrated to the department that
 

they were qualified to run an MMTC other than this
 

representation that it could be cultivating within
 

30 days?
 

A I don't think that's a fair characterization.
 

Q What would be a fair characterization?
 

A The applications are extremely long and
 

cumulative. I don't think it's fair to say that just
 

because the applicant was not the highest ranking
 

applicant in the region that they were unqualified to
 

operate. But that was never the department's mandate.
 

The department's mandate was to pick the best in each
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1 region. 

2 Q I see. So can you walk me through the process 

3 that the department undertook to re-evaluate the people 

4 that had not been awarded DO licenses but ultimately 

were awarded MMTCs? What steps did you undertake to go 

6 back through the application to make sure that they, in 

7 fact, were qualified? 

8 A We followed what the statute required, which is 

9 a statute required that any DO applicant that had 

litigation with the department and met the provisions of 

11 the statute were to be given a license. And so we, as 

12 long as they met the requirements of the statute, they 

13 were given a license. 

14 Q Okay. Did you do anything else besides follow 

the statute? 

16 A No. 

17 Q So there was no independent determination made 

18 by either the department or the OMMU that these 

19 applicants would provide, both for the availability and 

the safety of the administration, medical marijuana for 

21 patients? 

22 Object to the form.MR. GONZALEZ: 

23 I don't understand the question.THE WITNESS: 

24 BY MR. ROBBINS: 

Q I guess my question is you basically did it 
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because the legislature told you to do it and for no 

other reason, right? 

A The department followed what the letter of the 

law was, which was passed by legislature, signed by the 

governor, binding on the department and we followed the 

instructions of 381.986(8). 

Q Okay. How did you determine that the people 

that -- or the entities that were ultimately registered 

under 381.986(a)2.a, how did you ultimately determine 

that they met the criteria set forth in the statute? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: We verified that they were an 

existing Florida business, that they had a 

certificate of registration from the Department of 

Agriculture and Consumer Services and there was 

obviously a bond requirement. 

And then we also conduct a cultivation 

processing and dispensing authorization inspections 

for each facility and their supply chain as they 

requested and the facilities have come online. 

BY MR. ROBBINS: 

Q What documentation did these applicants provide 

to the department that it has the existing 

infrastructure and technical and technological ability 

to begin cultivating marijuana within 30 days after 
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registration as an MMTC? 

A I don't recall the documentation they submitted 

to the department to prove that. 

Q Was ~~ extensive? Do you recall if it was a 

big extensive documentation or was it just a letter 

saying we could do it? 

A I don't believe it was extensive. 

Q Okay. And by the way, the applicants that were 

ultimately registered under section (a)2 did not begin 

cultivating marijuana within 30 days after registration, 

did they? 

A That's correct. 

Q In fact, none of them did? 

A That's correct. 

Q What, if any, disciplinary action did the 

department take against those MMTCs that failed to meet 

the 3D-day requirement? 

A None. 

Q Why not? 

A The requirement statute is not that they begin 

cultivation within 30 days. It's that they demonstrate 

that they have the technical ability to begin 

cultivating within 30 days. So there's not a mechanism 

by which the department, if they initially had the 

technical ability to cultivate, they hadn't begun 
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cultivating within 30 days, there's not a mechanism in 

the department to jerk their license. 

Q Isn't the fact that they didn't cultivate 

within 30 days demonstrative of the fact that they 

didn't have the technical ability to do so? I mean, 

they wouldn't just ignore the directive of the 

department, right? 

MR. GONZALEZ: Object to the form, and 

argumentative. 

THE WITNESS: I can see your point, but that's 

not what the statute says. 

BY MR. ROBBINS: 

Q So you're saying as long as they -- and let me 

make sure I use the statute -- as long as they provided 

documentation to the department that it has the existing 

infrastructure and technical ability to begin 

cultivating within 30 days, that was enough to comply 

with the statute? 

A Correct. 

Q So it didn't really matter whether they 

actually had the technical ability; they just had to 

provide you with the documentation? 

A So these MMTCs, the second class of people, the 

second class of licensees - 

Q That's better than losers; second class. 
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A -- the second wave of MMTC licenses, I mean, 

there's a difference between having a technological 

ability and infrastructure and necessarily being ready 

to do it at the best of their capabilities. 

So all of the MMTCs that move forward improve 

their cultivation facility and enhance their 

infrastructure, which I think the department certainly 

wants to encourage among MMTCs and people serving 

patients. 

So the department wasn't in a position where 

they had the capability technological ability to 

circle within 30 days. If they want to improve their 

facilities, they were welcome to. 

Q Did they seek a variance to improve their 

facilities? 

A Yeah. Yes. 

Q And were there is there written 

documentation where the department granted those 

variance? 

A We have -- I'm not sure of the timing and the 

documentation for each of those. Some of those -- but 

there would be written documentation for every variance 

requested from the MMTCs. 

Q So then it would be fair to say that everyone 

of the -- well, I forget the language that you used --
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the -- well, the (a)2 applicant, let's just say, the 

(a)2.a applicant, everyone of them sought a variance 

given the fact that they obviously didn't begin 

cultivating within 30 days and receive approval, 

correct? 

A What I said was I believe every MMTC under 

(a)2.a has made improvements on their infrastructure 

prior to what they had, which they could have begun 

cultivating marijuana within that 30 days. 

Q So is it fair to say that the department 

exercised discretion in allowing those MMTCs to wait 

longer than 30 days to beginning cultivating? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: Your question -- and I-think 

maybe we just have a difference in the way that they 

read that requirement. The requirement is that they 

are to -- the department is directed to give them a 

license if they have the technological ability and 

the infrastructure to begin growing within 30 days. 

There is not a requirement that they begin 

cultivating within 30 days. 

BY MR. ROBBINS: 

Q Okay. Obviously the department did have 

discretion though to evaluate the documentation that 

they provided with respect to their technical ability, 
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1 correct? 

2 A I don't know if I agree with that 

3 characterization. 

4 Q So it had no discretion. 

Somebody has to make a determination as to 

6 whether or not -  right? We're saying we have the 

7 technical ability, this is the information that backs it 

8 up -  somebody at the department has to make a 

9 determination whether we agree or disagree with the 

representation or position of the applicants, yes? 

11 A That's -  I mean, that's not -  I can see your 

12 point, but that's not what the statute says. The 

13 statute says that they have to provide documentation to 

14 the department that its existing infrastructure and 

technical ability - technological ability to begin 

16 cultivating marijuana within 30 days. 

17 There is -  it's clear direction from the 

18 statute there that they - the department is to license 

19 the MMTCs that provide documentation that they are 

prepared to move forward and cultivating within 30 days. 

21 Q But you can't tell me what documentation was 

22 provided or how that documentation was evaluated? 

23 A I mean, you asked me about 20 minutes ago what 

24 documentation was provided and I told you I don't recall 

what documentation. You asked me whether or not it was 
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extensive. I said it was not extensive. Beyond that I 

can't provide you further detail without being able to 

go back and refresh my memory. 

Q Okay. Do you recall anybody submitting an 

affidavit, a simple one-page affidavit saying we have 

the technological ability? 

A I don't recall how the technological ability 

function came in to the department. 
) 

Q Okay. So you have no idea whether it was one 

page or a thousand pages? 

A Your question was "were they extensive." I 

would assume by extensive you would mean around a 

thousand pages, which my answer was no. I can't give 

you more detail. And I don't know how else to answer 

your question. 

I do not recall how the documentation on that 

issue was submitted to the department. 

Q Okay. Now, you would agree -- so effectively 

all these (a)2.a folks had to do -- I'm sorry, (a)2 

folks, all they had to do was register. It was just a 

function of registering at that point pursuant to the 

directives of the statute? 

(Unreportable comment.) 

MR. GONZALEZ: Object to other people in the 

room answering questions. 
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1 BY MR. ROBBINS: 

2 Q In other words -  well, I'll use that word. 

3 Will you a agree with me that it was simply a 

4 ministerial function of registering these folks 

consistent with the statute? 

6 MR. GONZALEZ: Asked and answered. 

7 THE WITNESS: Our position was that in order to 

8 register them they had to meet the statutory 

9 requirement, so there was a verification that they 

meet the statutory requirement; 

11 submit documentation to be able 

12 within 30 days. 

13 BY MR. ROBBINS: 

14 Q Right. 

also that they 

to produce marijuana 

A Beyond that, I mean, it's a very clear 

16 direction from the law to the department to license 

17 those entities. 

18 MR. ROBBINS: Let's mark this as the next 

19 Exhibit. 

(Plaintiff's Exhibit 6 was marked for 

21 identification.) 

22 BY MR. ROBBINS: 

23 Q I'm handing you a document that we've marked 

24 for identification purposes as Exhibit Number 6. Do you 

recognize this document? 
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A Yes. 

Q What is this document? 

A I believe this is a biweekly update that we 

issued - department issued back on August 23rd, 2017. 

Q Could you tell me what -  well, strike that. 

There are 1, 2, 3, 4, 5 MMTCs listed on there 

that says -- starting with 3 Boys, Loop's, Plants of 

Ruskin, Sunbulb and Treadwell. Were those five entities 

registered under the (a)2 section? 

A Yes. 

Q Okay. What does it mean where it says N/A 

under authorization stage? 

A They have not received cultivation dispensing 

or processing authorization. 

Q Okay. And what does it mean when it says N/A 

under locations? 

A They don't have any dispensing locations and 

they've not been cleared to deliver. 

Q Do you know how long it took to give 

cultivation authorization to these five entities? 

A No, I don't recall. 

Q If I were to tell you it was five months, would 

you have any reason to disagree with that? 

A No. 

Q What does cultivation authorization mean? 
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A Where does it say that? 

Q Oh, I'm sorry. Strike that question. 

But what -- well, tell me what cultivation 

authorization means. 

A It means that the applicant has met the 

specific representations of their application and are in 

compliance with the statute and may move forward with 

cultivating low-THC medical marijuana at that facility. 

Q Getting back to the statute, I want to go on a 

little bit and go to section -- page past where you are 

there's section (b) and then there's 1, 2, 3, 4, 5, 6, 7 

underneath. 

A Correct. 

Q And are these the criteria you said that are 

set forth in the statute that an applicant has to meet 

to become registered as an MMTC? 

A Yes. 

Q So, for example, for five consecutive years 

before submitting an application the applicants has been 

registered to do business in the state? 

A Yes. 

Q Is that language contained in the amendment? 

A No. 

Q Would you agree with me that that language 

restricts or narrows the pool of applicants that could 
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1 potentially become MMTCs? 

2 A It's possible, yeah. 

3 Q It's not possible. I mean, it does, right? 

4 A Well, I mean, your question is 

MR. GONZALEZ: Object to the form. Asked and 

6 answered. 

7 BY MR. ROBBINS: 

8 Q Reading the constitutional amendment alone 

9 without the statute, an individual that has been in 

existence for only three consecutive years before 

11 submitting their application could be considered for 

12 MMTC registration, correct? 

13 MR. GONZALEZ: Objection to the form, and it's 

14 posing a hypothetical that assumes we don't have a 

legislature or statutory law. 

16 BY MR. ROBBINS: 

17 Q There was a period of time actually where the 

18 Office of Medical Marijuana Use was operating and we 

19 didn't have this legislation between November of 2016 

and June of 2017, right? 

21 A Yes. 

22 Q How did it operate without any guiding 

23 legislation? 

24 A It had guiding legislation. 

Q What was the guiding legislation? 
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A 381.986. 

Q The old 381.986, right? 

MR. GONZALEZ: Object to the form. This is 

legal argument. Arguing with the witness. 

THE WITNESS: I disagree with your 

characterization of old. I mean, it was the law of 

Florida. 

BY MR. ROBBINS: 

Q It was the law of Florida but -- okay. What 

were the requirements in 381.986 as of Jan~ary 3, 2017, 

with respect to the registration of MMTCs? 

MR. GONZALEZ: Object to form. 

THE WITNESS: There was no provision for that 

within 381.986. 

BY MR. ROBBINS: 

Q Okay. So there was no law then -- well, I just 

asked you the question. 

All right. Can you tell me what the purpose of 

that five consecutive years is? How is that related to 

the safe -- and -- the safe availability of medicine to 

patients? 

A Just from listening to the legislative 

testimony and discussion of legislature. My 

understanding of legislative intent for five consecutive 

years is that it ensured that existing businesses were 
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-- with a track record were able to apply for licenses 

rather than a newly completely new formed entity. 

Q Okay. Was any determination made as to whether 

these businesses then ultimately applied for and 

received -- well, I shouldn't say that because - 

there's no prohibition in the statute from acquiring an 

LLC that has been in existence for 30 years and then 

applying under the auspices of that LLC? In other 

words, it doesn't have to be -- other than being an 

active business, it doesn't have to actually engage in 

any business, right? It just has to be registered? 

MR. GONZALEZ: Object to form. 

THE WITNESS: Can you simplify that question? 

BY MR. ROBBINS: 

Q Sure. I'll try. 

Nothing in the statute -- you said that the 

benefit or the logic behind that is that we have 

businesses that have some sort of track record because 

they've been in existence for a number of years, 

correct? 

A I said that was my understanding of what the 

legislative intent was. 

Q And can you -- and do you believe that that 

legislative intent is met by this section? 

A I think that was the basis by which the 
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legislature moved forward with that language. 

Q Have you promulgated any rules to ensure that 

applicants for MMTCs actually were in business for five 

years rather than just had an LLC that existed for five 

years. 

A That is not what the statute requires. 

Q So you're only doing what the statute requires? 

A Correct. 

THE VIDEOGRAPHER: This is the end of Media 

Unit 2. We're going off the record. The time is 

2:15	 p.m.
 

(Break taken.)
 

THE VIDEOGRAPHER: Here begins Media Unit 

Number 3 in the deposition of Mr. Christian Bax. 

We're back on the record. The time is 2:16 p.m. 

Counsel, you may proceed. 

BY MR. ROBBINS: 

Q During the time period between November of 2016 

and June of 2017, the department continued to register 

patients, correct? 

A	 Yes. Well, the physicians registered patients. 

Q Correct, but evaluate the -- what is the 

process by which patients are evaluated? In other 

words, they have to be approved? 

A	 Yes. 
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Q What is needed to approve a patient once that
 

patient has been entered into the registry?
 

A There are statutory requirements related to - 

recommendation related to residency, proof of residency 

and within our rules there's a paYment requirement as 

well. So our application ensured that they have a 

passport like photo which is required by statute; that 

they prove their residency and that they submit paYment. 

Q And that was required under 381.986 before 

Senate Bill 8-A?
 

A I believe so.
 

Q Do you know one way or the other?
 

A I mean, if you would like to put the 381.986
 

prior to 2017 in front of me, I'm happy to refresh my
 

recollection.
 

Q I just want to understand, you know, what the
 

office and the department were using as guidelines to
 

carry out its business before -- after Amendment 2 was
 

passed but before 8-A was passed.
 

A So I continue to disagree with your
 

characterization that when Amendment 2 passed that
 

381.986	 no longer existed. 

Q No, I side 8-A. In other words - 

A And what I said -- I maintain what I just said. 

381.986 did not cease to exist after Amendment 2 passed. 
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Q Okay. And so did the department allow patients 

who were not suffering from a terminal condition to 

consume medical marijuana as opposed to low-THC cannabis 

between November 2016 and June of 2017? 

A There's no -- there was not at the time any 

functional requirement that required physiqians to 

document and send to us, to the department, anything 

related to qualifying condition. At the time they were 

submitting the patient treatment plans to the University 

of Florida College of Pharmacy. 

So there was no opportunity for a department 

for a physician to communicate qualifying condition 

information to the department based on the law prior to 

S.B.8-A passing. 

Q But my question is, the department was allowing 

DOs because they were called DOs at time -- to 

dispense medical marijuana during this time period even 

though 381.986 specifically said you can't? 

A And what I'm telling you is that there was no 

functional way for a dispensing organization to know 

what the qualifying condition of a patient was. There 

was also no way for the Office of Compassionate Use to 

know what qualifying condition a patient had. The 

physician is required to follow the standard of care and 

is required to follow the law. Office of Compassionate 

Veritext Legal Solutions 
800-726-7007 305-376-8800
 

Appendix 0950 



5

10

15

20

25

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

Page 191 

Use was not conducting inspections of physicians to 

ensure that they were following the qualifying 

conditions under 381.986. 

Q So then was it the department's belief that 

every patient that received medical marijuana between 

November of 2016 and June of 2017 was terminal? 

A We had no way of having that information 

transmitted to us. 

Q But the statute didn't provide that anybody who 

wasn't terminal could take medical marijuana. So I'm 

trying to understand why the department allowed that to 

occur. 

A The gatekeepers of whether a patient received a 

recommendation are the physicians. Office of 

Compassionate Use had -- we had no understanding, we had 

no method for the information of qualifying condition to 

ever be transmitted to us. We had nothing to do with 

qualifying condition. 

Q Was that the case prior to the passage of 

Amendment 2? 

A Yes. 

Q Do you have any idea how many patients prior to 

the passage of Amendment 2 were -- I don't want to use 

the word prescribed -- were ordered medical marijuana as 

distinguished from low-THC cannabis? 
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1 A No. 

2 Q Do you have any idea how many patients were 

3 ordered to be able to take medical marijuana as opposed 

4 to low-THC cannabis between November of 2016 and July of 

2017? 

6 A No. 

7 Q Do you know if that number increased 

8 dramatically from October of 2016 to January or February 

9 of 2017? Do you have any idea? 

A You're going to have to characterize what you 

11 mean by dramatically. 

12 Q Did it double? 

13 A I don't know. 

14 Q Did it triple? 

A I don't know. 

16 Q Did it multiply by a hundred times? 

17 A No, I don't believe so. 

18 Q Prior to the passage of Amendment 2, did you 

19 receive a different kind of patient ID card if you were 

qualified under the terminal condition if you were 

21 qualified to get medical marijuana as distinguished from 

22 low-THC cannabis? 

23 A I don't think so. 

24 Q The ID card had no designation one way or the 

other? 
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A I don't believe so, but I don't recall. 

Q It's whatever the physician put in the 

register?
 

A Correct. Some patients received both.
 

Q Did the -- yeah, did the -- did the department
 

have access -- the department had access to the
 

Compassionate Use registry during this time period,
 

correct?
 

A Yes. 

Q Did the Compassionate Use registry indicate one 

way or the other what the physician had recommended for 

that specific patient? 

A Yes. 

Q So the department had the ability to look and
 

see, for example, if it was only one physician that
 

recommended medical marijuana for a patient as opposed
 

to two that would have been required prior to Amendment
 

2?
 

A No.
 

Q There's no way for the department to know one
 

way or the other?
 

A Yes. The second physician certification was
 

never part of the registry.
 

Q Okay. So how did that work with the second
 

physician certification?
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A It was kept within the medical record of the 

patient, is my understanding. 

Q So how does the -- prior to the passage of 

Amendment 2, how does a DO know if a specific patient is 

eligible to receive medical marijuana? 

A They have an order in the registry. 

Q And that's all the MMTC -- the DO would see and 

that's all the department would see? 

A That's all the Office of Medical Marijuana Use 

would see, yes. 

Q And had no access to any other information? 

A No. In fact -- I mean, there's a firewall 

between the patient treatment plans and the University 

of Florida College of Pharmacy and the department. 

Q Okay. Who at the -- who at the Office of 

Medical Marijuana Use makes a determination as to 

whether a proposed rule or regulation is going to be 

promulgated pursuant to constitutional authority versus 

Chapter 120 versus emergency rule making? 

A It's a department decision. 

Q Were you involved in that decision making 

process? 

A Yes. 

Q And what criteria were considered to make that 

decision? 
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1 -MR. GONZALEZ: Obj ect to the form. 

2 BY MR. ROBBINS: 

3 Q How did you come to the decision? 

4 MR. GONZALEZ: Object to the form. 

5 THE WITNESS: Came to which decision? 

6 BY MR.' ROBBINS: 

7 Q Well, let's say we're going to -  you'll agree 

8 with me that some of the rules that were issued, 

9 proposed rulings that were issued, upon the passage of 

10 Amendment 2 were issued as emergency rules, correct? 

11 A Yes. 

12 Q Okay. How did the department decide that this 

13 is going to be an emergency rule as opposed to one 

14 that's issued pursuant to constitutional rule making 

15' authority? 

16 A Do you mean -  so I'm not sure that there was 

17 that level of analysis between constitutional and 

18 emergency rules. I'm not sure how the department made a 

19 distinction between what it issued from constitutional 

20 perspective and what it issued from an emergency 

21 perspective. Frequently they were issued as both. 

22 Q Is there a distinction in terms of transparency 

23 or the ability to comment or the ability to challenge a 

24 rule? For example, are rules that are issued pursuant 

25 to constitutional rule making authority subject to 
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1 public comment, whereas emergency rules are not? 

2 A The department allowed for public comment as 

3 part of our constitutional regulations. 

4 Q No matter how the basis of its rule? In other 

words, even for emergency rules? 

6 A I don't recall what its comment period was or 

7 what it processed for comments on its emergency rules 

8 were. 

9 Q What about rules issued pursuant to 120? 

MR. ROBBINS: Do you need to take a break? 

11 MR. GONZALEZ: Yeah. 

12 MR. ROBBINS: Let me just get this one 

13 question. 

14 BY MR. ROBBINS: 

Q What about rules issued pursuant to Chapter 

16 120? 

17 A We followed 120 requirements for public 

18 comment. 

19 MR. ROBBINS: All right. Take a break. 

THE VIDEOGRAPHER: Going off the record. The 

21 time is 2:26 p.m. 

22 (Break taken.) 

23 (Plaintiff's Exhibit 7 was marked for 

24 identification. ) 

THE VIDEOGRAPHER: We're back on the record. 

Veritext Legal Solutions
 
800-726-7007 305-376-8800
 

Appendix 0956 



5

10

15

20

25

Page 197 

1 The time is 2: 51 p.m. Counsel, you may proceed. 

2 MR. ROBBINS: Thank you. 

3 BY MR. ROBBINS: 

4 Q All right. Mr. Bax, you have in front of you 

an exhibit that has been marked as Plaintiff's Exhibit 7 

6 for the purposes of this deposition. It appears to be a 

7 letter dated February 2, 2018, from the Department of 

8 Health and specifically Nichole Geary to Marjorie 

9 Holladay, chief attorney for the JAPC. Can you take a 

look at let me know if you've seen this letter before. 

11 A I have, yes. 

12 Q Did you review this letter before it was sent 

13 out and finalized? 

14 A No. 

Q Did you participate in drafting this letter? 

16 A No, I don't believe I did. 

17 Q And I know it's been a little while, but you 

18 said you have reviewed the letter before. Do you recall 

19 specifically taking any issue with the letter or 

anything contained in the letter? 

21 A No. 

22 Q Okay. On page 1 of the letter in the second 

23 paragraph it talks about the passage of Article X, 

24 Section 29 of the Florida Constitution which we've been 

calling Amendment 2 throughout the day. And Ms. Geary 
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says it has created an unprecedented situation for the 

department regarding the procedural implementation of 

the amendment consistent with Section 381.986. 

Do you know what Ms. Geary is referring to when 

she says it has created an unprecedented situation? 

A It would be the Florida Department of Health 

being given direction from a constitutional amendment to 

promulgate regulations, so the interplay between the 

department being given constitutional authority and also 

having statutory requirements enacted by the 

legislature. It's just not something that happens 

frequently in Florida. 

Q That the department has been given 

constitutional authority in and of itself or that the 

department has given sort of two canons of authority, 

one from the statute and one from the constitution? 

A Both. 

Q Okay. So you're not aware of a situation 

historically where -- where the department has simply 

been given constitutional authority to implement any 

rules or regulations? 

A By the constitution? 

Q Yeah. 

A No. 

Q Okay. And why did that create a unprecedent --
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1 well, strike that. What was the problem with that? Why 

2 was that a problem?' 

3 MR. GONZALEZ: Object to the form. 

4 THE WITNESS: I don't know if I would 

characterize that as a problem. 

6 BY MR. ROBBINS: 

7 Q Okay. Well, Ms. Geary certainly seems to be 

8 suggesting that this has created a dilemma on the part 

9 of the department and I'm trying to figure out what that 

is. Is it because you're getting direction from two 

11 different entities? 

12 MR. GONZALEZ: Object to the form. 

13 THE WITNESS: Again, I don't agree with your 

14 characterization that it's a dilemma. I mean, it's 

a complicated area of law is the interplay between 

16 constitutional law and our responsibilities under 

17 statutes and the requirements of 120 specifically. 

18 BY MR. ROBBINS: 

19 Q Are they in conflict with one another? I'm not 

talking about the amendment and the statute now. But 

21 the requirements of 120 and constitutional authority. 

22 MR. GONZALEZ: Object to the form. That calls 

23 for a legal opinion. 

24 THE WITNESS: I don't know. 

BY MR. ROBBINS: 
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Q Okay. In her letter, Ms. Geary says that 

Section 381.986, the 2017 version, expanded Amendment 

32's directives to the department to establish a 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

comprehensive regulatory framework via the promulgation 

of rules and granted limited emergency rule power to 

expedite the process. 

What about 381.986 expanded Amendment 2's 

directive? 

A Can you reference where you're reading? 

Q I'm sorry. I should have done that to begin 

with. It's the first sentence of the third paragraph. 

MR. GONZALEZ: What's the question? 

BY MR. ROBBINS: 

Q It says here that the statute expanded 

Amendment 2's directive and I wanted to know how it 

expanded Amendment 2's directive. 

A I don't know exactly what she means by that. 

Q Okay. On page 2 of the case in the first 

paragraph at the top Ms. Geary references an order 

whereby the circuit court, a Judge held that the closed 

class which guaranteed a license to an individual 

applicant was an impermissible special law. Do you know 

what Ms. Geary is referring to? 

A Where are you reading again?
 

Q This is the first paragraph, page 2.
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A I believe she's referencing the provision 

within S.B.8-A which has since been changed in the 

section of 2018 that required the department to issue a 

license to a member of the Black Farmers Agricultural 

Association. 

Q Okay. And we were talking about Judge 

VanLandingham before and how he made recommendations, 

but as distinguished from that conversation, this is one 

in which Judge Dodson, in fact, the Judge in this case 

specifically found that 381.986, or at least that 

provision of it, was unconstitutional in that it created 

an impermissible special law, correct? 

A So without having the order in front of me, it 

being a year, 1 1 m aware that he took issue with that in 

granting the injunction. I'm not sure what the final 

resolution that he actually held that to be 

unconstitutional in an actual holding that wasn't 

outside of the injunction -- injunctive relief. 

Q Okay. But you have no reason to disagree with 

anything that Ms. Geary says in her letter, right? 

A I wasnlt disagreeing. I was disagreeing with 

your characterization of, because I will concede that 

that is what she said as far as granting injunctive 

relief. But I'm not -- I don't believe that that was 

I don't know that that's what he held in an actual final 
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1 order. 

2 Q Okay. Do you know that Judge Dodson though did 

3 specifically hold that the provisions of 381.986 dealing 

4 with the black farmers created an impermissible special 

law? 

6 A I mean, I certainly would agree with what 

7 Ms. Geary says, which is the Judge held the close class 

8 which guaranteed a license to an individual applicant 

9 was an impermissible special law, so I would certainly 

concede what she said. 

11 Q Okay. The next paragraph, second paragraph of 

12 page 2, it says that, "In order to expedite the 

13 implementation of Amendment 2 and Section 381.986 

14 Florida Statutes, the department considered moving 

forward with regulation promulgation pursuant to 

16 constitutional authority alone." 

17 Were you involved in that consideration about 

18 whether moving forward with constitutional authority 

19 alone? 

A Yes. 

21 Q And so what were the pros and cons so-to-speak 

22 about moving forward with constitutional authority 

23 alone? 

24 A Constitution requires that the department issue 

regulations, and there is a mandate for affirmative 
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action by the department in the constitution. The other 

side of that is that the legislature made it very clear 

to the department that it intended the department to 

following the 120 process and to promulgate rules in 

line with the 120 process in effectuating 381.986, 

specifically S.B.8-A. 

And there was also, during that session there 

were some movement in the restriction of funds through 

the department for not moving forward with the 120 

process, with rule making under the 120 process. 

JAPC also expressly raised reservations to the 

department moving forward exclusively with its 

regulatory authority. And so all of those factors were 

considered in the department in determining how it would 

effectuate 381.986 in the constitutional amendment. 

Q So to be clear, JAPC, J-A-P-C, Joint 

Administrative Procedures Committee, effectively told 

the office that if you guys don't move forward under 120 

we1re going to start freezing salaries? 

MR. GONZALEZ: Objection. 

THE WITNESS: No. So JAPC is a joint committee 

within the legislature. JAPC doesn't have the power 

to freeze funds. So it was -- there were multiple 

vectors of information coming throughout the 

session, from members, from staff. 
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JAPC is a committee. I mean, I also testified 

in front~of multiple committees in front of the 

legislature. JAPC is certainly not the only 

committee we heard from. 

BY MR. ROBBINS: 

Q You mentioned though, and I forget your exact 

words, but you did say something about there was either 

a tacit threat or something like that to take some sort 

of action against the office. I said salary, freezing 

salaries. 

But tell me what you were talking about 

specifically. Especially correct me if I'm wrong. 

A Yes. There was -- I mean, there was movement 

in restricting money to the department if the department 

didn't move -- didn't effectuate the rules required by 

381.986 which were intended, according to the 

legislature, to implement Amendment 2. 

Q And that -~ and that would necessitate moving 

under Chapter 120 rather than constitutional authority 

in connection with the rule making process? 

A It's a complicated issue and there are greater 

minds in mine that have and will have the opportunity to 

weigh in on the interplay between 120, an agency's 

requirement to respect the law and the constitutional 

requirements for promulgating regulations. 
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And so I don't -- I'm not in a position where I 

can articulate clearly what that distinction is. 

Q Okay. But you will certainly agree with 

Ms. Geary that recent actions by the legis~ature have 

made it clear that it's preference is for the department 

to move forward under the authority granted in Section 

381.986	 and Chapter 120, Florida Statutes, correct? 

A Yes. I agree with everything that Ms. Geary 

says in this letter. 

Q Okay. And, in fact, is that what the is 

that what the department did then? It started to move 

forward under Chapter 120 authority, 381.986 authority 

rather than the constitutional authority? 

A That is how we have proceeded, yes. 

Q There -- at some point there was a rule 

promulgated pursuant to constitutional authority, 

correct? 

A There was -- there were regulations promulgated 

under our constitutional authority. 

Q Correct. Do you remember which specific 

regulation or regulations they were? 

A I don't. We have those up on our website. 

Like they're publicly available. If you want to put 

that list in front of me, I'm happy to review it to 

refresh my recollection but I can't list them offhand. 
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1 Q Okay. Fair enough. Maybe I'll do that. 

2 Are you aware that following the passage of 

3 Amendment 2 but prior to the promulgation of Senate Bill 

4 8-A that Florigrown, the plaintiffs in this lawsuit, 

sought registration as an MMTC? 

6 A Yes. 

7 Q When did you become aware of that? 

8 A I believe Florigrown wrote either me a letter 

9 and cc'd our general counselor wrote our general 

counsel a letter and cc'd me. I could be mistaken as to 

11 who the addressee was. 

12 Q I was just trying to find that letter. 

13 (Plaintiff's Exhibit 8 was marked for 

14 identification.) 

BY MR. ROBBINS: 

16 Q Showing you a document which has been marked as 

17 Exhibit 8. Purports to be a letter dated January 17th, 

18 2017, from Thomas C. Little to Christian Bax. Are you 

19 familiar with this letter? 

A Yes. 

21 Q And could you tell me what this letter is, to 

22 the best of your knowledge? 

23 A It's a letter from Thomas C. Little, attorney 

24 at law, requesting registration for an entity called 

Florigrown. 
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Q Was registration granted to Florigrown? 

A No. 

Q Who made the determination to deny Florigrown's 

request for registration? 

A It was a decision between program leadership 

and, of course, counsel. 

Q I'm sorry, promise leadership and - 

A Counsel. 

Q And what was that decision based upon? 

A That there was no process by which. to register 

Florigrown as a medical marijuana treatment center and 

that their request was not -- that we could not grant 

the request, given that t~ere was no infrastructure to 

grant registration at that time. 

Q Do you take issue with Florigrown's 

representations in the letter that it can meet the 

qualifications and standards set forth in Amendment 2 

for registration as an MMTC? 

A I haven't -- to my knowledge, the department 

hasn't brought that letter of analysis to Florigrown. 

There's no process to register Florigrown; therefore, 

it's irrelevant whether or not they meet the 

requirements. 

Q Certainly there was no determination made that 

Florigrown does not meet the requirements, correct? 
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A Like I said, it hasn't been analyzed for 

whether or not they meet that, so I'm not going to speak 

to whether or not they do or don't meet the 

requirements. 

Q Right. You can't speak to that one way or the 

other? 

A Correct. 

Q But you did not -- did the department even 

consider the qualifications of Florigrown? 

A No. 

Q And that's because there was no mechanism in 

place to do so? 

A There's no mechanism of registration, correct. 

Q But there was a constitutional amendment saying 

that upon the effective date of the amendment it was 

valid and enforceable constitutional amendment in the 

State of Florida, correct? 

A No, I don't agree with that characterization. 

Q Well, would you agree with me that as of 

January 3, 2017, that Amendment 2 was effective? 
.:,..t,~ 

A Yes. 

Q And you would agree with me that it remains 

effective to this day? 

A Yes. 

Q It has not been struck down. Are you aware of 
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1 any law, rule or regulation that would have specifically 

2 precluded the department from approving Florigrown's 

3 registration application? 

4 A Yes. 

Q What rule is that? 

6· A I mean, I can look at subsection D, duties of 

7 the department under the constitutional amendment which 

8 requires the department to issue procedure for the 

9 registration of MMTCs. There had not been any 

regulation promulgated to allow for the procedures for 

11 registration of MMTCs; ergo there's no process to 

12 approve them. 

13 Q I mean, you were registering MMTCs during that 

14 time, weren't you? 

A During wasn't it your position that this - 

16 this is January 17, 2017, so, no, we were not 

17 registering MMTCs at that time. 

18 Q When was the first time that the State of 

19 Florida, Department of Health registered an MMTC? 

A I believe the summer of 2017 after S.B.8-A. 

21 Q Do you -  does the department have any position 

22 as to whether the litigants, we're talking about 8-A.2, 

23 the pending litigation applicants that ultimately 

24 received the.registration pursuant to that section, does 

the department have a position as to whether those MMTCs 
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are more qualified than Florigrown? 

A I don't know what you mean by more qualified. 

Q Well, I guess my question is, you do not -- if 

I were to tell you that Florigrown will present evidence 

that it is more qualified to operate an MMTC than every 

single one of the 13 registered MMTCs, do you have any 

reason to take issue with that? 

A That -- I don't -- yeah, I mean, I don't take 

issue with it because I don't know what you mean by more 

qualified. It seems like a very broad characterization 

with very little detail. 

Q Would you agree that certain applicants are 

more qualified to run MMTCs than others? 

A You have to tell me what you mean by more 

qualified. 

Q Well, there was a comparative and comparative 

scoring that was done for the, for example, for the five 

DOs, right? And there were five winners and those that 

didn't get licensed as a DO presumably were not as 

qualified, right? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I don't understand what you're - 

I mean, are you is qualified, are you saying - 

because the way you have used qualified throughout 

this deposition is -- are you saying qualified is 
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they meet the statutory requirements in order to 

move forward or are you saying that they scored the 

highest on their application? 

BY MR. ROBBINS: 

Q Either or both. 

A If youl mean - 

MR. GONZALEZ: Object to the form. 

THE WITNESS: Sorry. As to the first, I 

don't -- if you meet -- you either meet the 

statutory requirements or you don't. So you're not 

more or less qualified. If you meet the statutory 

qualifications you're qualified. If you want to 

argue about the respective scoring of applicants, 

I -- I have no -- absolutely no way of knowing if 

Florigrown would have been the best or the worst 

applicant in the state because I haven't seen their 

application. 

BY MR. ROBBINS: 

Q And you have no way of knowing whether 

Florigrown meets the qualifications to become 

registered, right? 

A We haven't yeah, the department hasn't gone 

through that analysis. 

Q If you meet the qualifications, shouldn't -- if 

an applicant meets the qualifications, shouldn't that 
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applicant become registered? 

A Not when one of the qualifications is that you 

go through this selective comparative application 

process then, no, they haven't met the qualifications. 

Q Does the statute 381.986 specifically require a 

selective competitive application process? 

A I think that it does, yes. 

Q Where? 

A You have a limited number of licenses. You 

require the department to accept applications. There 

has to be some matter of selection as to who receives 

those applications. 

Q What methodology is in place to make sure that 

that's not arbitrary, in other words, the selection? So 

there may be hundreds of qualified applicants but only, 

at least until we hit a hundred thousand patients, by 

your definition of patients, were only -- there are only 

going to be 17 MMTCs. 

MR. GONZALEZ: Object to the form. 

THE WITNESS: That's not my definition of the 

patients. It's what the statutory definition of 

patient -- qualified patients are. Can you rephrase 

your question, please? 

BY MR. ROBBINS: 

Q I'll try. How is it that a determination can 
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be made that one applicant is more qualified than 

another applicant without their being a degree of 

arbitrariness? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I mean, it's already been done in 

that it was a very similar structure, similar 

requirements in 2015. I mean, the application 

process was upheld by an ALJ and the department 

moved forward and issued license under that. There 

has to be some selective protocol. 

And then beyond that 120 allows for public 

comment. It allows for rule challenges. There's an 

entire administrative process that -- in order to 

ensure the department is not operating in an 

arbitrary or capricious mann~r. 

BY MR. ROBBINS:
 

Q You said that the application process was
 

upheld by an ALJ?
 

A Yes.
 

Q Which ALJ was that?
 

A I believe - - was that Watkins? That was prior
 

to my time with the department. In the winter of 2015. 

Q But the manner in which the application process 

and the ranking and scoring was conducted was also held 

by another ALJ to not -- I don't want to say upheld 
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because you said before, an ALJ can't really uphold 

it -- but other ALJs, Judge VanLandingham specifically, 

has made a finding and a determination that the scoring 

process was not proper and not -- I don't want to use 

the words not arbitrary -- in other words, Judge 

VanLandingham did, in fact, question the application 

process and the scoring process, did he not? 

A Yes. I don't agree with your characterization 

of all of what you said because your initial question 

premise seemed to be what in statute allows for some 

kind of selective process; not what the scoring or 

ranking or whatever is. 

And my point and what I told you and what has 

been upheld is that a selective application that's 

reviewed comparatively was certainly upheld by an ALJ, 

and it was a process that the department moved forward 

and issued license for in 2015. 

Q Wasn't the department originally going to do 

use a Lottery format as opposed to a scoring process? 

A That was that first proposed rule that was held 

invalid by an ALJ. 

Q So what do you guys plan to do with respect to 

the remaining licenses? There are, for example, even as 

we sit here today, if 381.986 is to be followed, four 

additional licenses should have been issued by now, 
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1 correct? 

2 A Yes, we would love to issue those license. 

3 Q And either now or very soon another four 

4 licenses are going to come online, right, or come 

available for registration? 

6 A Well, not now, but we anticipate sometime in 

7 the near future that that 100,000 qualified patients 

8 will be reached. 

9 Q Next 30 days? 

MR. GONZALEZ: Object to form. 

11 THE WITNESS: I can't give you a date. 

12 BY MR. ROBBINS: 

13 Q Do you know what the number is now? 

14 A I don't know exactly what the number is now. 

Q Is it over 95,OOO? 

16 A I believe so, but I'm not certain. It's close 

17 to a hundred thousand. 

18 Q Okay. And would you say that new patient 

19 more than 5,000 patients per month are being added to 

the registry? 

21 A Yes. 

22 Q Okay. So it's reasonable that within the next 

23 30 days four new licenses will become available? 

24 A No. 

Q Correct me. What am I misstating? 
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A The requirement in the statute is that within 

six months the department issue licenses once we hit 

that 100,000. So there's no trigger when those become 

available. 

Again, as with the 2015 licenses, as with what 

your client's premise and why we couldn't accept 

applications, there has been to be a rule and process in 

place in order to accept application -- in order to 

issue applications. 

Q And as we sit here today, there is no rule in 

place in order to accept applications? 

A There is a proposed rule which is currently 

under challenge. 

Q And there is a proposed application which is 

also subject to that challenge, right? 

A What proposed application? 

Q Well, let's mark this next. 

(Plaintiff's Exhibit 9 was marked for 

identification.) 

BY MR. ROBBINS; 

Q I'm showing you a document that's been marked 

as Exhibit 9 for the purposes of this deposition. Are 

you familiar with this document? 

A Yes. 

Q What is this? 

Veritext Legal Solutions
 
800-726-7007 305-376-8800
 

Appendix 0976 



5

10

15

20

25

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

Page 217 

A It's the Application form For Medical Marijuana 

Treatment Center Registration. 

Q Is this -- is this, as we sit here today, the 

proposed form that the department intends to use once it 

begins to accept applications? 

A Subject to termination by an ALJ, but this is 

the proposed form that is incorporated by reference in 

our proposed rule. 

Q And so the only reason that this is not the 

form that's actually being used now is because of 

this the administrative challenge? 

A Correct. 

Q Has there been any revised form since April of 

this year? 

A I don I·t believe so. 

Q And so if I were to ask you how the department 

plans to decide between the applicants, it's going to be 

we're going to follow exactly what's laid out in this 

application, assuming that this application becomes the 

final application, right? 

MR. GONZALEZ: Object to form. 

THE WITNESS: There's a lot there. Ilm sorry, 

can you rephrase that question? 

BY MR. ROBBINS: 

Q Let me ask you this: There's going to be a 
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1 scoring process, right? 

2 A Correct. 

3 Q For example, a hundred points will be given to 

4 section 4, technical ability, and the criteria to be 

considered are, among other things, experience related 

6 to good manufacturing processes, analytical chemistry, 

7 organic chemistry, microbiology, correct? 

8 A Correct. 

9 Q You will agree with me that in order to score 

the applications there will have to be a degree of 

11 discretion on the part of the scorers to determine, for 

12 example, which manufacturing processes are the best? 

13 A There is discretion in order for the reviewers 

14 to evaluate which are the best responses. So it's not 

necessary that one manufacturing process, one 

16 cultivation process is necessarily better than another 

17 one. These are multifaceted questions and there's 

18 plenty of opportunities for the MMTC applicant to 

19 provide a wide array of justification for what they 

intend to use as far as their processes. 

21 Q But at the end of the day it's going to be 

22 subjective in terms of the determination as to which the 

23 scorers think is the best or most viable, right? 

24 A So this is a common question that I think has 

arisen in every piece of litigation regarding 
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applications, is that the department has not and will 

not take the position that one specific methodology for, 

say, growing or processing is the best because if you 

look nationally at the industry, there is no industry 

standard. And we are not allowed -- I mean, we do not 

have the ability, the authority to say Florida will only 

be a greenhouse state, Florida will only be an indoor 

cultivation state, or Florida will only be a super 

critical C02 state. 

So the MMTCs are welcome to present their plans 

to the applicants which would be graded by 16 respective 

subject matter experts and make their best case for what 

their plan is going to be. 

Q But you will certainly agree with me that there 

is a degree of subjectivity with the scorers, those 

subject matter experts, somebody's going to ultimately 

determine that, you know, a critical C02 extraction 

process is better or worse than butane extraction 

process, right? 

A No. So it's not just - 

Q How do they get scored? 

A It's not just with the C02 or butane or however 

else you choose to extract or process. It's your 

justification. It's your plan. So if you write me one 

sentence that says we're going to do BHO extraction 
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versus someone who writes me a very well, thought-out 

super C02 extraction, C02 extraction will likely receive 

the higher score because it's not simply what your plan 

is. 

I mean, as long as you can demonstrate you 

have to demonstrate to the department that it's a 

thorough, thought-out plan and that it1s -- it follows 

the law. 

Q Well, how do you determine, for example, how 

much experience is needed? You have to have experience 

and knowledge related to medical marijuana extraction 

techniques. Is 15 years better than 20 years or 

20 years better than 15 years at that point? 

How are these determinations going to be made 

without any -- without any arbitrariness? 

A I can hear that you are repeatedly using the 

word arbitrary. I would say that there's some 

discretion which is given to the reviewers because they 

are going to have more applicants than there are 

licenses, almost certainly. There will have to be some 

decision as to whether the high more high scoring 

responses than others, which is why we are obtaining 

subject matter experts for each section. And the 

scorecard also has as rubric which is associated with 

the scoring ranges which these reviewers can be -- can 
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evaluate these applications based on. 

Q Okay. Let me take (a)2.a-minute break. I want 

to speak to these guys for a second. 

THE VIDEOGRAPHER: Going off the record. The 

time is 3:24 p.m. 

(Break taken.) 

THE VIDEOGRAPHER: We're back on the video 

record. The time is 3:30 p.m. Counsel, you may 

proceed. 

BY MR. ROBBINS: 

Q We were talking a few moments ago about the 

application process and the scoring process and the 

example that you gave about something for the scorers to 

consider, the experts to consider is somebody, for 

example, might have some really fantastic explanation 

and justification as to why a super critical C02 

extraction process is the way to go. 

There are, at least with respect to the 

proposed application, there are page limits, correct? 

A Correct. 

Q Are you concerned that the page limits are 

going to inhibit the ability for the cream to rise to 

the top? In other words, is the page limits going to 

create a situation where people don't have enough space 

to really give you that full-blown explanation or the 
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1 score is that full-blown explanation so that they can 

2 actually evaluate the best applicants? 

3 A No. 

4 Q Why not? 

A I think it's actually the opposite. So having 

6 written applications and having reviewed applications, 

7 the greater page limits allows applicants to just spam, 

8 copy and paste, write as much -  just basically spam out 

9 information without actually concisely demonstrating a 

plan and demonstrating actual concrete examples. 

11 And so by limiting page limits, A, you afford 

12 the state the opportunity to actually process hundreds 

13 of applications comparatively and, B, it requires the 

14 MMTCs to thoughtfully prepare their answers in order to 

put their best foot forward without just spamming 

16 information. 

17 Q But can't that create a situation in which the 

18 best writers, so-to-speak, have the best application 

19 rather than the most qualified applicants? 

A I think that that's a fundamental issue any 

21 time you have applications, .whether it be bids or you 

22 deal with these competitive application process. Having 

23 a good author is certainly a comparative advantage. 

24 Q But the goal here is not 'to get the best 

author; it's to get the best applicant, right? 
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MR. GONZALEZ: Object to form. 

THE WITNESS: I mean, unless you can find a 

director who's telepathic or omniscient, there's no 

other way to convey that information other than in 

writing to the department that affords a fair 

comparative analysis is through the written word. 

So if someone is better at writing than another 

person, I mean, that's just a part of the human 

condition. 

BY MR. ROBBINS: 

Q Well, if you had a completely objective 

criteria, that would certainly take that out of the 

equation, right? 

A It's not simply objective criteria. As I 

conveyed in previous answers, is that there are -- it's 

not a simple requirement that there are unlimited 

license available. There's less licenses available than 

there will be applicants. They have to pick the best 

applicant. The only way to do that is by having written 

word conveying what their intentions will be. 

Q That doesn't necessarily guarantee the best 

applicant will get the licenses, right? 

A That's the beauty of the 120 process. If you 

guys have a better plan as to how to review the 

qualifications of someone than the written word, but we 
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are happy to have received that during the written 

comment period of our application. 

Q So what changes have been made or what steps 

were -- action has been taken by the department or the 

office as a result of that comment process? What have 

you changed because of that as opposed to changing 

because the legislature told you to? 

A I don't recall which changes are from the 

legislature, from JAPC's recommendation, and which were 

from public comment. 

Q Are there any from public comment? 

A I don't recall. I don't recall the changes 

that were made or the -- this been a very prolonged 

process. 

Q Okay. But you'll make room for the possibility 

that no changes have been made because of public 

comments, correct? 

A I don't know that. And like I said, if on this 

specific issues, if, like, there was some way that 

you-all think of that's better than supplying writing to 

convey an applicant's proposal, I'm happy to hear it. 

Q Okay. What if -- what if that does happen and 

you think it's great but the legislature tells you 

otherwise, then what happens? 

A Can you repeat your question, please? 

Veritext Legal Solutions
 
800-726-7007 305-376-8800
 

Appendix 0984 



5

10

15

20

25

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

Page 225 

Q In other words, you get a public comment, you 

think it's a great idea but that's not what the 

legislature wants you to do. 

A I mean, if the legislature passed -- I'm not 

going to get into that. I'm not - 

Q I'm not talking about passing a statute. I'm 

talking about threatening to freeze your salary or 

saying this is what we want you to do. You're going to 

follow the legislature, right? 

MR. GONZALEZ: Objection to form. 

THE WITNESS: 1 1 m not going to -- I'm not going 

to answer that hypothetical. 

BY MR. ROBBINS: 

Q Okay. But the department has no position or 

opinion on how much experience is the right amount of 

experience. That's going to be up to these writers who 

are going to be employing subjectivity in scoring? 

A There is no minimum experience. 

Q Given the fact that there is discretion and 

subjectivity in the scoring process and given the fact 

that the applicants who are not awarded a license have a 

right to pursue an administrative challenge -- in fact, 

can an applicant pursue more than one administrative 

challenge? In other words, if there are eight licenses 

l available and they don't get a license, can they file 
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eight separate administrative challenges, to your 

knowledge? 

A Procedurally I don't know how to answer that, 

whether it's one challenge or eight challenges. 

Q If I'm right, and that's the case and there are 

200 applicants or 208 applicants, you can theoretically 

have a situation where there are literally 1600 lawsuits 

that the 

A I don't know if that's true. I mean, I don't 

see the advantage of filing eight separate lawsuits 

versus just filing one challenge in the process. 

Q Yeah, but other some plaintiff's attorney might 

disagree with you, right? 

A If a plaintiff wants to pay an attorney to file 

eight separate lawsuits, I guess it's their prerogative. 

Whether or not those will receive a favorable hearing I 

can't speak to. 

Q How does -- how does this process end? How 

does it reach a head? How does it reach a conclusion 

when you have, again, discretion and subjectivity going 

into scoring and ranking? 

A Ideally the ALJ rules in our favor. We issue 

we issue applications. There are no challenges and 

everyone can move on with the market. 

Q Which is the case where you're talking about 
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the ALJ ruling? Is that the Bill Nursery case? 

A No, that was our -- that was the citrus farmer 

challenge to our -- to the citrus part of our 

application. 

Q Okay. That's one where you had -- there was a 

hearing on that last week or two weeks ago? 

A I don't know the date. 

Q But -did you testify? 

A Honestly, I'm sorry, it's late in the day. I 

don't I've testified in so many administrative 

hearings I've kind of lost track. I don't think I've 

testified on the citrus no, II was actually out with a 
I 

gallbladder surgery, so I did not. 

Q I hope you're doing better. So if I ask you 

tomorrow if you gave a deposition in this case, are you 

going to remember? 

A That's very funny. I hope I don't have a 

gallbladder -- another -- I only have one gallbladder. 

Q No, not a gallbladder. 

A If I have an appendectomy, maybe I'll forget. 

Q No, I hope that doesn't happen. 

How many -- how many dispensaries do you think 

are sufficient to meet the needs of the existing 

patients in the State of Florida? 

A I have no way to answer that question. 
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Q Well, we did talk a lot earlier about 

projections and that 500 number for 100,000 and I know 

there was some discussion about whether it was MMTCs 

versus dispensary. 

How many dispensaries are in existence now? 

A 43. 

Q In your opinion, is that sufficient to meet the 

needs of the patients of the State of Florida? 

A Each of the MMTCs are allowed 25. Once that 

receives there's escalations both in the patient 

population. However, there's two very important 

variables that I don't control and prevents me from 

giving you a number of dispensing facilities that are 

appropriate to serve that. 

First, there's no limit on the actual size of a 

dispensing facility. So you could have a -- conceivably 

a dispensing facility the size of Target and selling 

enough marijuana to supply thousands and thousands of 

patients. 

There's also any MMTC in the state can deliver, 

which allows them to scale almost infinitely as long as 

they increase -- their variable revenue exceeds a 

variable cost, they're going to be fine expanding, based 

on the delivery model. 

So there is no correct answer to how many; do 
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1 you need X in order to serve a population of Y. 

2 Q But you can have a scenario because of this 

3 issue with no limits on the size of the cultivation 

4 facility, there could theoretically have -  become a 

situation where Aphria is serving 99 percent of the 

6 patient population in the State of Florida, right? 

7 A Not to quibble, but I believe Aphria has 

8 divested from (indiscernible), so that would be a leak, 

9 but - 

THE REPORTER: I'm sorry, they've divested 

11 from? 

12 MR. ROBBINS: MTNA. 

13 THE WITNESS: From CFM. 

14 BY MR. ROBBINS: 

Q Let's substitute in -  yeah, let's use Surterra 

16 as an example. Theoretically that can happen, right? 

17 A I'm not going to get into hypotheticals. I 

18 think that would be extraordinarily unlikely in the 

19 State of Florida that one MMTC was able to capture 

99 percent of the market shar~. 

21 Q Do you believe that by placing a cap on the 

22 number of MMTCs that are allowed to exist in the State 

23 of Florida that is creating a situation where pricing 

24 will not be as competitive as it would be with an open 

free market system? 
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1 A I would hope not. The price fixing would be 

2 illegal since MMTCs qualify I mean, coordinating to 

3 set prices would be illegal. 

4 Q I'm not talking about pricing., 

A Okay. 

6 Q I'm just saying if you have an open market, 

7 more competition, presumably there will be better 

8 pricing to the ultimate patient, correct? 

9 A I mean, that is the economic theory that 

greater competition drives down prices, that's true. 

11 It's just what you set that line at with the level of 
~ 

12 competition to drive down prices to whatever you see 

13 fit. 

14 I mean, there's also another argument. Economy 

to scale which would allow an entity to grow, capture 

16 enough market share and become a large enough vendor to 

17 keep its cost of production extraordinarily low. So I 

18 don't know what that line is. 

19 Q But if that vendor captures so much of a market 

to keep its cost to production low, then the patients 

21 are stuck with that vendor's products, right? More 

22 competition is going to -  I mean, this is a - 

23 A No, that's not accurate. No. 

24 Q No? 

A No. 
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Q Do you believe that by having a limit on the 

number of MMTCs that there is a situation won't be 

created where there are less -- a lower variety of 

products available to patients? 

A So if you don't -- if you don't account for 

price fixing, which you've just said that you don't, and 

you have 13 competitive large well-funded entities, then 

there's certainly the same economics forces there to 

have a diversity of supply and low prices. 

Again, I don't -- the legislature has 

acknowledged that as patient population increases, so 

should -- so too should the number of licenses. And so 

the department is effectuating policies to carry out 

that intention which has encapsulated the statute. But 

I do not know what the bright line ,is for what a minimum 

threshold for a patient population creates perfect 

competition among MMTCs. 

Q Who does know that? 

A I don't know. 

Q How many patients do you project per 

dispensary? 

A I don't know. 

Q How much product do you expect each license to 

I don't know.
22 5 trOd_Au_c_e_? _ 
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1 Q How do you regulate supply in the current 

2 system or do you -  does the office regulate supply? 

3 A We don't regulate supply. 

4 Q Does the office regulate the types of products 

that are available to patients other than flower? 

6 A Yes. 

7 Q Are edibles permissible under 381.986? 

8 A Yes. 

9 Q Are edibles being sold by any of the medical 

marijuana treatment centers in Florida? 

11 A No. 

12 Q Why not? 

13 A Because 381.986 requires the department to 

14 issue rules on allowing edibles and also the Department 

of Agriculture and Consumer Services. 

16 Q Has the department -  or the Department of 

17 Agriculture and Consumer Services issued rules on 

18 edibles? 

19 A No. Both the Department of Agriculture and 

Consumer -  sorry, both DAG and the Department of Health 

21 have initiated rulemaking but have not promulgated 

22 rules. 

23 Q When are those rules going to be released? 

24 A If you would like to be added to our mailing 

list weill let you know, but I don't have a date right 
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now to give you as to when edible rules will be 

promulgated. 

Q 1 1 m on the list already. 

A Oh, are you? Great. If not I was going to put 

you on it. 

Q If there are no regulations on the part of the 

office with respect to supply, how is it that the Office 

of Medical Marijuana Use can ensure an adequate supply 

of medicine for MMJ patients? 

A It's just not a statutory function that we 

are we do not have the authority to mandate supply 

floors for these MMTCs. 

Q You don't have the authority because the 

statute doesn't say you have the authority? 

A Correct. 

Q Doesn't the constitution give expressly give 

rulemaking authority to the department? 

A The statute 381.986 and I believe it's 

subsection 10 gives us authority for what we can revoke 

or suspend or fine these MMTCs for, and that is not -- a 

minimum threshold of supply is not one. 

And your hypotheticals have been rather 

extreme, I would say, in the practical purposes of the 

market that exists today. These MMTCs are competing 

with each other, they're growing, they're expanding. So 
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1 in the event that the supply is insufficient, I assume 

2 the legislature would address that in law. 

3 Q So you're leaving it up to the legislature? 

4 MR. GONZALEZ: Object to the form. 

BY MR. ROBBINS: 

6 Q That's what you just said, right? 

7 A The Department of Health will faithfully 

8 implement what the law is and if there needs to be a 

9 change to the law, that is the purpose of an elective 

legislature is to change the law. 

11 Q Isn't the 'Office of Medical Marijuana Use in 

12 the best position to -  at least among State of Florida 

13 employees, I guess I should say -  to determine, isn't 

14 that exactly what the Office of Medical Marijuana Use is 

supposed to do is to -  is it to make sure that there is 

16 a safe and adequate supply of medicine for patients in 

17 the State of Florida? I mean, that's what the 

18 constitution says? 

19 MR. GONZALEZ: ,Object to form. 

THE WITNESS: I just -  I don't agree with the 

21 fundamental principle of your question which is I 

22 believe as an employee of the Department of Health 

23 and as part of the executive branch of the governor, 

24 it's the place of the legislature to write rules 

which are signed by the governor -  I mean, write 
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laws which are signed by the governor. 

And if the legislature decides to change the 

law, that's their prerogative and the department 

will faithfully implement those laws. 

BY MR. ROBBINS: 

Q Okay. But the constitution of the State of 

Florida specifically says that the department shall 

issue reasonable regulations necessary for the 

implementation and enforcement of this section. The 

purpose of the regulations is to ensure the available 

and safe use of medical marijuana by qualifying 

patients. 

That's the constitution which trumps the 

legislature, and it says that's the duty of the 

department. 

So my question is, why is it that you are 

punting to the legislature at every turn? 

A I don't concede that we are punting anything. 

The legislature has passed laws to implement 

constitutional amendments. The department does not view 

a conflict between the amendment and the law. And if 

the third branch of the government, the judicial system, 

believes that the department's interpretation is wrong, 

we will also respect that decision as well. 

BY MR. ROBBINS: 
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Q Okay. Why did you guys fail to meet the 

October 30th deadline? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: I don't think we did. 

BY MR. ROBBINS: 

Q Can you explain to me how it was met? 

A Yes. So we provide -- we provided the system 

by which the department registers MMTCs in the state and 

the legislature has expanded that to the amount of 

MMTCs, which is the application process that currently 

exists. We also have issued cards and also through your 

definitional rule allowed for the daily limit for 

patient possession of marijuana. 

Q But you didn't register -- you did not register 

all of the MMTCs as required by 381.986 subsection 8, 

right? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: That's not the same thing. You 

asked us if we met our constitutional requirement. 

Now, the statutory requirement is different. 

BY MR. ROBBINS: 

Q Okay. Oh, the statutory, how is it different 

than the constitutional requirement? 

A Because you asked me about the October 3rd. 

Q But there was -- wasn't there an October 
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1 deadline in the 381.986 as well? 

2 A There is. 

3 Q And you didn't meet it? 

4 A Correct. 

Q Okay. Why did the department not meet that 

6 deadline? 

7 A Well, we tried to move forward with the 

8 application rule and we received a challenge in - 

9 regarding the black farmers and agriculture association 

in order to enjoin which sought to enjoin the process 

11 and was successful in enjoining the application process. 

12 Q So it was because of the litigation? 

13 A There's always a great deal of litigation with 

14 marijuana. 

Q I meant to ask you this earlier but you know 

16 the biweekly updates that you guys issue, we marked a 

17 couple as exhibits earlier. Who at the department is 

18 charged with the responsibility to complete that 

19 information? 

A So the office ultimately is, which is, as the 

21 director, I bear ultimate responsibility. Courtney 

22 Coppola, my deputy, is also integral in that process. 

23 Always our communication's office assists in collating 

24 all the information and distributing it, posting it on 

our website, et cetera. 
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1 Q Who does the legal updates? 

2 A I believe that's information that is sent 

3 directly from the general counsel's office, although 

4 some of the updates may be written by program vetted by 

legal. 

6 Q Well, they got the date for our hearing wrong 

7 in here. 

8 A I will get on my staff about that. Has our 

9 hearing changed or is that just wrong? 

Q It's just wrong. 

11 Let me just take one minute because I'm just 

12 about done. I just want to make sure there's nothing 

13 let's go outside for a 

14 (Unreportable crosstalk.) 

THE VIDEOGRAPHER: We're going off the record 

16 

17 MR. ROBBINS: No, no, no, we're not going off. 

18 THE VIDEOGRAPHER: Okay. 

19 BY MR. ROBBINS: 

Q There are, as we sit here today, 1, 2, 3, 4, 5, 

21 6, 7, 8, 9, 10, 11 pending cases and I'm basing that off 

22 of the July 6, 2018, update. 

23 A Do I have a copy of that? 

24 Q I can mark it and give it to you. 

(Plaintiff's Exhibit 10 was marked for 
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identification. ) 

BY MR. ROBBINS: 

Q So I've handed you a document that's been 

marked as Plaintiff's Exhibit 10 for the purposes of 

this deposition. Could you identify this document? 

A This is our weekly update issued on July 6th of 

2018. 

Q How many different lawsuits or administrative 

challenges are pending, at least set forth in that 

document? 

A A lot. 1, 2,,3, 4, 5, 6, 7, 8, 9, 10, 11 by my 

count. 

Q How many of those 11 lawsuits or administrative 

challenges implicate the caps? 

MR. GONZALEZ: Object to the form. 

THE WITNESS: Which caps? 

BY MR. ROBBINS: 

Q The caps on the number of MMTCs, sorry. 

A I don't know. 

Q Okay. Would you agree with me that most of 

them do? 

A No. I mean, I don't know what you mean by 

most. Some of these are challenges to our rules which 

have nothing to do with the caps, and some of these, for 

example, I know Nature's Way is a DOH case. I don't 
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know if they've asserted in their claim some issue with 

the number of caps. 

This line of questioning is fairly common in 

our DO hearings, so I lose track of who was claiming 

what with the law at the time. 

Q Okay. 

MR. ROBBINS: I have no further questions for 

you. I thank you for your time today. I don't know 

if perhaps your attorney has some questions. 

MR. GONZALEZ: No questions. 

THE VIDEOGRAPHER: Stand"by please. This 

concludes the videotaped deposition of Mr. Christian 

Bax and the end of Media Unit Number 3. We're going 

off the record. The time is 3:55 p.m. 

about 

(Witness excused.)
 

(Whereupon the Deposition was concluded at or
 

3: 55 p. m. ) 

-000
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CERTIFICATE OF REPORTER OATH
 

VOLUME 2
 

STATE OF FLORIDA 

COUNTY OF DUVAL 

I, the undersigned authority, hereby 

certify that CHRISTIAN BAX named herein personally 

appeared before me and was duly sworn on July 12, 2018. 

WITNESS my hand and official seal this 

12th day of July, 2018. 

Marjie M. Kline, CSR-3545, RPR
 

NOTARY PUBLIC - STATE OF FLORIDA
 

MY COMMISSION NO.: 88040536
 

EXPIRES: October 21, 2020
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REPORTER'S DEPOSITION CERTIFICATE
 

VOLUME 2
 

STATE OF FLORIDA 

COUNTY OF DUVAL 

I, Marjie M. Kline, CSR-3545, RPR, and Notary 

Public in and for the State of Florida at large, hereby 

certify that CHRISTIAN BAX 'appeared before me for the 

taking of the foregoing deposition, and that I was 

authorized to and did stenographically and 

electronically report the deposition, and that the 

transcript is a true and complete record of my 

stenographic notes and recordings thereof. 

I FURTHER CERTIFY that I am neither an attorney, 

nor counsel for the parties to this cause, nor a 

relative or employee of any attorney or party connected 

with this litigation, nor am I financially interested in 

the outcome of this action. 

DATED THIS 12th day of July, 2018 at 

Jacksonville, Duval County, Florida. 

Marjie M. Kline, CSR-3545, RPR 
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FLORIGROWN, LLC,
limited liability
VOICE OF FREEDOM,
Florigrown,

plaintiffs,
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courtneyCoppola.txt

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

CASE NO.: 2017 CA 002549

a Florida
company and
INC., d/b/a

vs.

FLORIDA DEPARTMENT OF HEALTH,
OFFICE OF MEDICAL MARIJUANA USE,
CHRISTIAN BAX, in his official
capacity as Director of the
office of Medical Marijuana Use,
CELESTE PHILIP, M.D., M.P.H., in
her official capacity as State
surgeon General and Secretary of
the Florida Department of
Health, RICK SCOTT, in his
official capacity as Governor of
the State of Florida, and THE
STATE OF FLORIDA,

Defendants.

VIDEOTAPED DEPOSITION OF COURTNEY COPPOLA

Taken on Behalf of the plaintiffs

DATE TAKEN: Tuesday, July 10, 2018

TIME: 4:08 p.m. - 6:39 p.m.

PLACE: SHUTTS & BOWEN, LLP
215 south Monroe Street
Suite 804
Tallahassee, Florida 32301

1

2

1 APPEARANCES:

2
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counsel for Defendants:

3

JONATHAN S. ROBBINS, ESQUIRE
AKERMAN LLP
Las Olas Centre II, suite 1600
350 East Las Olas Boulevard
Fort Lauderdale, Florida 33301-2999
(954) 463-2700

JASON GONZALEZ, ESQUIRE
SHUTTS & BOWEN LLP
215 South Monroe Street
Suite 804
Tallahassee, Florida 32301
(850) 521-0600

(ourtneycoppola.txt

ARI H. GERSTIN, ESQUIRE
AKERMAN LLP
Three Brickell City centre
98 southeast Seventh Street
Sui te 1100
Miami, Florida 33131
(05) 374-5600

LUKE LIROT, ESQUIRE
LUKE CHARLES LIROT, P.A.
2240 Belleair Road
Suite 190
clearwater, Florida 33764
(727) 536-2100

counsel for plaintiffs:3
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1 ALSO PRESENT:

2 MARC ITO, ESQUIRE
PARKER HUDSON RAINER & DOBBS

3 215 south Monroe Street
Suite 750

4 Tallahassee, Florida 32301
(850) 681-0191

5

6

7

Appearing on behalf of Louis Del Favero orchids,
Inc.
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ADAM ELAND, Florigrown Manager
JOSEPH REDNER, Florigrown Manager
JEFFREY MARKS, Florigrown Manager
KYLE BURNS, Florigrown Manager

4

1 I N D E X

2

3 WITNESS page

4 COURTNEY COPPOLA

5 DIRECT EXAMINATION 7

6 BY MR. GERSTIN

7

8

9

10 E X H I 8 ITS

11
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FOR IDENTIFICATION

Plaintiffs' Exhibit 1

courtneycoppola.txt
page

20

14 (Florida Department of Health

15 "use of Marijuana for Debilitating

16 Medical conditions" constitutional

17 Amendment Analysis)

18 plaintiffs' Exhibit 2 42

19 (Office of compassionate use, Article x,

20 Section 29, of the Florida constitution

21 Regulation Development procedure)

22 plaintiffs' Exhibit 3 45

23 (office of Medical Marijuana use Notice

24 of Adoption)

25
!f

5

1 Plaintiffs' Exhibit 4 56

2 (Notice of Emergency Rule - Definitions)

3 plaintiffs' Exhibit 5 64

4 (Notice of Emergency Rule - Registration

5 as Medical Marijuana Treatment Centers

6 for Qualified 2015 Applicants)

7 Plaintiffs' Exhibit 6 97

8 (The 2018 Florida Statutes, 381.986)

9 plaintiffs' Exhibit 7 83

10 (October 4, 2017 e-mail from Alexis

11 Lambert to Courtney coppola)

12 Plaintiffs' Exhibit 8 93

13 (weekly update -June 29, 2018)

14 plaintiffs' Exhibit 9 101

15 (Revenue Estimating conference

16 STIPULATIONS
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17

18

19

20

21

22
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24

25
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ERRATA SHEET INSTRUCTIONS

ERRATA SHEET

CERTIFICATE OF REPORTER OATH

REPORTER'S DEPOSITION CERTIFICATE

113

114

115

116

6

1

2

PRO C E E DIN G S

THE VIDEOGRAPHER: Good afternoon. we're going

3 on the video record. The time is 4:08 p.m. eastern

4 daylight time on Tuesday, July the 10th, 2018. This

5 is Media Unit Number 1 in the video recorded

6 deposition of Courtney Coppola in the matter of

7 Florigrown, LLC, et al versus Florida Department of

8 Health, et al.

9 This case is being heard in the second Judicial

10 in and for Leon County, Florida with the case Number

11 of 2017 CA 002549.

12 Deposition today is being heard in the offices

13 of shutts & Bowen, LLP located at 215 South Monroe

14 Street in Tallahassee, Florida.

15 My name is clay McMillan. I'm with veritext

16 Legal solutions. I'm the videographer. The court

17 reporter is Marjie Kline also with Veritext Legal

18 solutions.

19 will counsel present in the room please

20 identify yourselves and the parties that you

Page 5

Appendix 1032



courtneycoppola.txt
21 represent.

22 MR. GERSTIN: My name is Ari Gerstin and I'm

23 here on behalf of the plaintiffs.

24 MR. GONZALEZ: I'm Jason Gonzalez here on

25 behalf of the defendants.
'f-

7

1

2

3

4

5

6

7

8

"
9

;
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

/ 25

MR. ROBBINS: Jonathan Robbins on behalf of the

plaintiffs.

MR. ELEND: And Luke Lirot on behalf of the

pl ai nti ffs.

THE VIDEOGRAPHER: Our court reporter will now

swear in our witness and we can proceed.

(witness sworn.)

THE WITNESS: I do.

COURTNEY COPPOLA,

called as a witness by the plaintiffs, having been first

duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. GERSTIN:

Q Good afternoon, MS. coppola. Can you please

state your full name?

A courtney coppola.

Q No middle name?

A Courtney Frances coppola.

Q And your date of bi rth, please?

A 01-04-1991.

Q Now, I'm going to go through some of the ground

rules but I believe you've given a deposition before; is

that correct?

A That's correct.
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8

1 Q And how many times have you given a deposition,

2 approximately?

3

4

A

Q

Approximately 3 or 4.

were they all in relation to your duties with

5 the office of Medical Marijuana use?

6

7

A

Q

Yes.

So you know the rules, that you have to give an

8 answer verba11 y and you can't just nod or say "uh-huh"

9 or "ugh-uh".

10

11

A

Q

Yes.

Is there any reason why you can't give a

12 deposition this afternoon?

13

) 14

A

Q

NO.

what did you do to prepare for today's

15 deposition?

16 A I spoke with our counsel for this case and

17 reviewed the complaint.

18 Q The complaint. The amended complaint in this

19 action?

20

21

A

Q

Yes.

Did you review any of the other files in this

22 case?

23

24

25
'f

1

2

A

Q

A

Q

A

I believe I have before ln the past.

Do you recall what they might have been?

It was long. I don't remember.

The first complaint possibly?

Yes.
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A
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okay. What is your educational background?

I have an undergraduate degree from Florida

5 State university and a master's degree from Florida

6 State University.

7 Q And when did you obtain your undergraduate

8 degree?

9

10

11

12

13

A

Q

A

Q

A

2013 .

And your master's?

2014.

Now, during that time were you employed at all?

I was a gubernatorial fellow during my master's

14 and I did work during undergrad, yes.

15 Q And in what capacity did you work during

16 undergrad?

17 A Quite a few jobs during undergrad. I was a

18 lobbying assistant at Associated Builders and

19 contractors. I was a field director in a House

20 campaign, and then I went on to be gubernatorial fellow.

21

22

23

24

25
¥

Q And what was your major in coll ege?

A political science.

Q And what was your master's in?

A American politics and public policy.

Q And you said that you were a gubernatorial

10

1 fellow. That was in or around the 2014 time frame?

2 A That's correct.

3 Q And that is when Rick Scott was the Governor?

4 A That is correct.

5 Q Did you work in the Governor's Office for that

6 role?

7 A AS a gubernatorial fellow?
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
~
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Q Yes.

A NO.

Q where did you work out of?

A The Department of Business and Professional

Regulation.

Q What is it that you actually did?

A So as a gubernatorial fellow the program is

designed to select a few students and place them at

executive agencies so they can shadow kind of the

functions of that executive agency. So I did a rotation

at DPPR.

Q Was there any other executive agency that you

served in any other capacity prior to joining the Office

of compassionate use at the time?

A Yes.

Q And what governmental agency or agencies were

those?

A I worked in the Office of physical

11

1 Accountability and Regulatory Reform.

2 Q What is the office of physical Accountability

3 and Regulatory Reform?

4 A It is an office that is created by Executive

5 Order 1-11. That is an office that reviews executive

6 agency rulemaking for overly burdensome rules,

7 especially as it relates to costs to small businesses.

8

9

10

11

Q

A

Q

A

So it's an analysis of rulemaking?

Yes.

And how long did you serve in that position?

About a year and a half.
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And when was it that you joined the office of

13 compassionate use?

14

15

A

Q

september of 2015.

How did that come about? HOW did you end up

16 joining the office of compassionate use?

17 A I was hired by the Florida Department of Health

18 to be the state-wide coordinator of the office of

19 compassionate use.

20 Q Now, while you were with the office of physical

21 Accountability and Regulatory Reform did you have

22 occasion to interact at all with Mr. Bax or at all

23 involved with the office of compassionate use?

24 A I don't believe that christian Sax was the

25 director while I was at OPARR.
-'i'-

12

1 Q Did you have any hand in him obtaining HIS

2 position as the director while you were in that position

3 with the office of physical Accountability and

4 Regulatory Reform?

5 A NO, I wasn't employed by the Department of

6 Health in a hiring capacity.

7 Q NO, no, no. I'm sorry. Did you have any hand

8 in it? Were you involved in possibly forwarding his

9 resume to the parties that need to see it relating to

10 his position as the Director of the office of

11 compassionate use?

12

13

A

Q

Can you ask that question again?

Sure. Did you work with any relatives of

14 Christian Bax over at the office of physical

15 Accountability and Regulatory Reform?

16 A Yes.
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And what was the name of that relative of

18 christian Bax?

19

20

A

Q

His sister, Lora Dane.

Lora Dane. And did she provide to you

21 Mr. Bax's resume for the position of office of

22 Director of the office of compassionate use?

23

24

25
'f

1

A

Q

A

Q

That's not why she provided me resume. no.

Did she provide you his resume?

I did see his resume while I worked there, yes.

13

what was the purpose of you seeing Mr. Bax's

2 resume while you worked at the office of physical

3 Accountability and Regulatory Reform?

4 A He was looking for a job in State Government.

5 NO purpose other than that.

6 Q And what role did you have in possibly helping

7 Mr. Bax obtain a job in State Government?

8

9

A

Q

I received and reviewed his resume.

And then what did you do with it once you

10 received it and reviewed it?

11 A Forwarded it to patty Nelson who was the then

12 Director of office of Compassionate Use.

13

14

15

16

Q

A

Q

A

Did you regularly deal with patty Nelson?

I did deal with patty Nelson, yes.

About the office of compassionate use?

We review all executive agency rules. office

17 of compassionate use does fall under that, yes.

18 Q So you were -- so some of the rules that you

19 were reviewing while you were with the office of

20 physical Accountability and Regulatory Reform were
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21 actual rules that were promulgated by the office of

22 compassionate use?

23 A They may have been. we did all executive

24 agencies, Department of Health included.

25
i'

Q But this time, dealing with Mr. Bax resume, was

14

1 not the first time you had ever conversed with Mr. --

2 A Sorry, start the question again. The bottle

3 was in the way.

4 Q I'm sorry. I lost my train of thought.

5 This time when you were forwarding Mr. Bax

6 resume, that wasn't the first time you ever interfaced

7 with patty Nelson

8

9

A

Q

NO.

-- who was, at that time, the Director of the

10 office nf Compassionate use?

11

12

A

Q

That's correct.

And ultimately Mr. Bax was hired as the

13 Director of the office of Compassionate Use, correct?

14

15

A

Q

correct.

And he replaced Patty Nelson in that role,

16 correct?

17

18

19

20

A

Q

A

Q

Correct.

DO you know where she went after that?

No, I don't know exactly her transition.

So how long after Mr. Bax was hired as the

21 Director of the office of compassionate Use were you

22 hired by the office of compassionate use?

23

24

/ 25

A

Q

A

I don't know what his start date was.

okay. DO you recall when your start date was?

I answered that earlier; september 2015.
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15

1 Q september 2015. DO you know if Mr. Bax

2 personally recommended that you be hired by the office

3 of compassionate use?

4 A I wasn't involved in the hiring process. That

5 held prior to me working at Health. I don't know.

6 Q You don't know if he offered a recommendation

7 on your behalf?

8 A I don't know the official processes that the

9 department required prior to me starting there.

10 Q NO, no. That's fine. DO you know if he

11 recommend you for the position, him being the director,

12 him hiring to fill slots as -- in the office of

13 Compassionate use. DO you know if he offered a

14 recommendation on your behalf to the powers that be that

15 would make the hiring decision?

16 A I'm sure as the director he did all the

17 appropriate steps to request to hire someone. I don't

18 know if it would be called a recommendation.

19 Q So you don't know if he recommended that you be

20 hired for that position?

21 MR. GONZALEZ: Asked and answered. objection.

22 BY MR. GERSTIN:

23 Q Is it a yes or no? You don't know or you do

24 know?

25
!f

MR. GONZALEZ: She's already answered that she

16

1 doesn't know.

2 MR. GERSTIN: she doesn't know if he offered
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doesn't know how the hiring procedure worked. she

didn't answer if she knew if he offered a

recommendation on her behalf.

MR. GONZALEZ: Same objection.

BY MR. GERSTIN:

Q would you be surprised if you knew that Mr. Bax

had issued a memo to celeste philip dated August 31,

2015 to waive the advertising and request the approval

of your hiring?

A was the question would I be surprised?

Q Yes, would you be surprised if Mr. Bax issued

such a memo to celeste philip who was then the Deputy

Secretary of Health?

A NO, I would not be surprised.

Q YOU wouldn't be?

A NO.

Q Did Mr. Bax have experience working with you at

all?

A I'm sorry, could you ask the question again?

Q Did Mr. Bax have any experience working with

you at all?

A No.

17

courtneycoppola.txt
I think she answered that shethe recommendation?3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

\ 18
J

19

20

21

22

23

24

25
¥-

1 Q DO you know why he would recommend that you be

2 hired for a position and waive advertising for that

3 position?

4 A r'm -- if he wrote a request to hire, like you

5 mentioned, I'm sure it was included in that.

6 Q so when you were hired as the -- what was your

7 first position with the office of compassionate use?
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statewide coordinator.

And what were the duties of a statewide

10 coordinator?

11 A At the time my primary responsibility was

12 review -- coordinating the three reviewers who were

13 responsible for reviewing the 2015 dispensing

14 organization applications.

15 Q And how was it that those three reviewers were

16 selected?

17 A That happened prior to me working at the office

18 of compassionate use. I don't know.

19 Q what were the names of the three reviewers, do

20 you know?

21

22

A

Q

christian Sax, Patricia Nelson, Ellen Houston.

Were those the final names? I believe one of

) 23 them -- the third name might have switched in the

24 middle. Do you know if that was the actual person that

25 ended up reviewing the application?
~

18

3 their

4 A

5 Q

1

2

A

Q

Ellen was the third reviewer.

okay. And, I'm sorry, you said you coordinated

they were doing what?

They were reviewing the applications.

So you basically -- you helped them in what

6 respect?

7 A Their -- the applications themselves are

8 extremely extensive, so making sure that they have all

9 of the documentation they need across all of the

10 applicants; that they had the application form itself,

11 the score cards and monitored their review, their
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12 progress and how their review was going.

13 Q Now, did you have any other duties in your role

14 as the statewide coordinator at that time?

15 A Yes. I would answer questions from physicians

16 as it relates to the new statutory requirements. At the

17 time 381.986 was very new so we had a lot of

18 constituents, a lot of patients, a lot of physicians

19 calling interested about the program and I would

20 facilitate just normal problematic questions and policy.

21 Q Now, at that time, was that the time when it

22 was just the low-THC program?

23

24

A

Q

Yes, that's correct.

Did you have any other duties as the statewide

25 coordinator?
~

19

1 A Anything else that the office needed assistance

2 with.

3 Q Did there come a time when you switched

4 positions at the office of compassionate Use or changed

5 positions or have you always maintained statewide

6 coordinator position?

7 A I was only the statewide coordinator at the

8 office of compassionate use.

9 Q And when was it that the office of

10 Compassionate Use became the office of Medical Marijuana

11 use?

12 A That was due to changes based off of Amendment

13 2 passing and senate Bill 8-A passing by the

14 legislature, it changed our name.

15

16

Q

A

So was that in 2017?

That's correct. oh -- yes, that's correct.
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Now, while you were a statewide coordinator,

18 did you have occasion to analyze Amendment 2 while it

19 was being discussed before it was enacted?

20 A I might have reviewed it, but nothing I can

21 recall specifically.

22 Q YOU don't recall doing any sort of analysis

23 about the amendment or any sort of review about the

24 provisions of the amendment?

25
'f

A we reviewed it in its state prior to being

20

1 voted on and adopted, yes.

2

3

4

Q

A

Q

And when you say "we," who was that?

The department.

And who at the department was part of that

5 reviewing the amendment?

6 A Myself, the director at the time, christian,

7 our legal counsel.

8 Q I'm going to show you a document I'd like to

9 mark as Exhibit Number 1 and see if you recognize it.

10 (plaintiffs' Exhibit 1 was marked for

11 identification.)

12 BY MR. GER5TIN:

13 Q 50 we're showing you what has been marked for

14 identification purposes as Exhibit Number 1 for this

15 deposition. Are you familiar with this document?

16

17

A

Q

Yes.

And how is it that you're familiar with this

18 document?

19 A This was an analysis provided by the Department

20 of Health to EDR prior to Amendment 2 passing.
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And what is EDR?

Economic and Demographic Research -- the Office

23 of Economic and Demographic Research within the·

24 legislature.

25
if.

Q IS this a document that was prepared in the

21

1 normal course of business at the Department of Health?

2

3

A

Q

Yes.

And what was the purpose of preparing this

4 document for the EDR?

5 A The constitutional amendment, as I recall, was

6 being considered at one of their meetings.

7 Q Let me be more specific. what is it that the

8 EDR actually does?

9

10

A

Q

I don't know all of the duties that they have.

DO you know what they might have been seeking

11 this for; for what purpose?

12

13

A

Q

NO.

And you indicated that you're familiar with

14 this, but how is it that you are familiar with this?

15 were you involved in the drafting of this document?

16 A That was some time ago, but I believe I

17 assisted in drafting it.

18 Q And was this based upon the department's

19 analysis of the amendment after it had been approved by

20 the Supreme court but just not yet voted on by the

21 population?

22

23

A

Q

Yes, this was before Amendment 2 passed.

And this is the current Amendment 2, the second

24 iteration, the one that was actually enacted, correct?

25 The one with the effective date of January 3, 2017, the
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5

6
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8

9

10

11

12

13
\ 14)

15

16

17

18

19

20

21

22

23

24

25
!f
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22

one that we're laboring under now?

A Yes.

Q NOW, there's some estimates in here. Are you

familiar with those estimates at all? Like if we look

here at the third paragraph, it speaks of a department

estimate. If you could read that for us where it says,

"The department estimates," starting there.

A My third paragraph is "Based on the most recent

estimate." IS that --

Q Yeah.

A okay. "From the office of Economic and

Demographic Research of -- I'll just say the numbers

440,552 qualified patients, the department estimates

that when the program is fully implemented the number of

caregivers to be 130,844 and registered medical

marijuana treatment centers to be 1,965."

Q And how were these estimates prepared?

A I don't recall specifically, but generally we

do an overview of other comparable states and given the

structures that they have there for medical marijuana.

Q Now, at that time the department estimated that

Amendment 2 there be 1,965 medical marijuana treatment

centers; is that correct?

A well, as stated in this document, what I just

read back, yes. It says 1,965, but these estimates were

23

1 derived from colorado and their structure, which is

2 different than what was ultimately implemented by the
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4 Q I'm not understanding. This is based on an

5 analysis of the amendment, correct?

6

7

A

Q

Correct.

So under the analysis of the amendment, the

8 department believed that there be possibly 1,965 medical

9 marijuana treatment centers; is that accurate?

10 A This estimate, as derived from experience, is

11 in Colorado. That was the estimate.

12 Q And currently there are 13, and this is over a

13 year out from the effective date of the amendment. Do

14 you have an opinion as to why the estimate was 1,965 and

15 now there are only 13?

16 A Sorry, the question, do I have an opinion?

17 Q Do you have any knowledge as to why that would

18 be? why the number is so much lower a fraction, ten

19 times lower?

20 MR. GONZALEZ: object to the form.

21 BY MR. GERSTIN:

22

23

24

Q

A

Q

or more than ten?

Are you asking why there are 13 approved MMTCs?

NO, I'm asking why there's such a disparity

25 between the number that the department estimated and the
~

24

1 document that you prepared versus actuality, now that we

2 see one year out there's only 13.

3 MR. GONZALEZ: object to the form. Assumes

4 facts not in evidence.

5 THE WITNESS: This was -- estimate was prepared

6 prior to the amendment being adopted and prior to

7 senate 8-A.
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8 BY MR. GER5TIN:

9 Q well, the text of the amendment hasn't changed

10 since this analysis, correct?

11

12

A

Q

Correct.

so the only variable is Senate Bill 8-A; is

13 that correct?

14

15

16

A

Q

A

NO.

50 how is it not correct?

This was prepared before the amendment was

17 adopted so there are other variables, the amendment

18 being adopted and Senate Bill 8-A. And there was -

19 actually the law changed again after that as well. So

20 there are more than just one variable.

21 Q So were there any changes though to the

22 constitutional amendment?
\,

23

24

25
!f-

1

A

Q

A

Q

when?

since the time that this document was prepared.

NO.

25

Now, if you look through this document, do you

2 recall the staff members that participated in the

3 preparation of this material?

4 A usually these type of documents are prepared in

5 a collaborative process starting with the program. Like

6 I mentioned, myself and the director, christian; also

7 our legal counsel and the office of General counsel and,

8 of course, our leadership and policy leadership.

9 Q Were there, at the time that this was prepared,

10 were there many employees at the office of Compassionate

11 Use or how many -- do you recall a general estimate as
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to how many other people besides you and Mr. Bax were

actually employed by the office of compassionate Use?

12

13

14

15

16

17

A

Q

A

Q

Only two.

Just you two?

Yes.

So when you say the program staff, it's you,

18 Mr. Bax, counsel and then possibly others from outside

19 of the office of compassionate use?

20 A Just the department outside of the Office of

21 compassionate Use and the Department of Health.

22 Q okay. Now, the analysis here is predicated on

23 a review of the text of the amendment; is that fair to

24 say?

25
!f

1

A

Q

Sorry, can you ask that question again?

Sure. If we can go through some of these

26

2 things. So if we go through -- so if we start on page 4

3 I think it talks about the constitutional amendment and

4 then it says -- underneath of it it says "FDOH

5 responsi bil iti es. "

6 Can you explain who came up with that FDOH

7 responsibilities, the bullets under there?

8 A I don't recall specifically who entered those

9 bullets on this document.

10 Q And if you turn to page 5, I believe that

11 section talks about the definition of an MMTC in the

12 amendment; is that correct?

13 A Yes, it says definitions from constitutional

14 amendment.

15 Q Now, this analysis here, it doesn't talk

16 anything about a competitive application process, does
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17 it?

18 A It says, "defined procedures for registration

19 of MMTC."

20

21

22

Q

A

Q

Registration.

"Defined procedures for registration."

Does it say anything about applications or

23 anything like that in here or does it have the word

24 "license" anywhere under the FDOH responsibilities,

25 numbers 1 through 7?
~

27

1

2

A

Q

NO, I don't see the word "license."

It just frequently mentions "registration" and

3 "registrations;" is that fair to say?

\
I

4

5

A

Q

It says, "the procedures for registration."

Including the issuance, renewal, suspension and

6 revocation of registration, correct?

7

8

A

Q

Correct.

Now, when it says FDOH responsibilities, do you

9 recall what that meant in terms of where those

10 responsibilities would be derived from? IS that from

11 the text of the amendment that that was taken? Is that

12 what I should believe?

13 A This is an amendment of the constitu -- or

14 analysis, excuse me, of the constitutional amendment so

15 that's where all of this information is referring back.

16

17

18

Q

A

Q

Just the text basically?

Correct.

IS there a difference between what a rule is

19 and a regulation?

20 A In what context?
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In the context of the constitutional amendment

22 and the statute. Maybe I can be more clear. In here it

23 mentions a lot about regulations, a regulation that

24 defines the amount of marijuana, and then there's also,

25 under FDOH, number 1, there's develop and maintain
-\'

28

1 administrative rules.

2 I'm just wondering if you understand if there

3 is a distinction between the use of administrative rules

4 in one sentence and the regulation in another portion?

5 A Sure. Administrative rules refers to the

6 administrative code 120 Florida State, so administrative

7 rule. And a regulation refers to constitutional

8 amendment, which that's the section it's under.

9 Q So any sort of rule would be subservient to the

10 statute that it's promulgated under; is that fair to

11 say?

12

13

A

Q

I'm sorry, can you ask the question again?

would be inferior. The rule would be based on

14 what the statute said; is that fair to say? Any sort of

15 rule under chapter 120 would be based upon a statutory

16 provision?

17 A The Department of Health and executive agencies

18 generally receive delegated authority from the

19 legislature to adopt rules.

20

21

22

Q

A

Q

Pursuant to statute; is that correct?

That's correct.

But in this case, 71 percent of the voters also

23 passed a constitutional amendment which provides the

24 department with the power to issue regulations pursuant

25 to the constitution, correct?
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13
\

14J
;

15

16

17

18

19

20

2l

22

23

24

25
if
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29

A There was a lot packed into that question.

Sorry.

Q Sure. The constitutional amendment tasked the

Department of Health with the promulgation of

regulations, constitutional regulations separate and

apart from whatever it might do under Chapter 120,

pursuant to a statute, correct?

A The department has authority to adopt

regulations. The way you phrase separate and aside, I

don't know about that.

Q well, the power of the department to promulgate

a regulation is not the same as the power of the

department to promulgate a rule, correct?

A Correct.

Q And a regulation would be, under the

constitutional amendment, Amendment 2, correct?

A correct.

Q And the rule would be under a statute, let's

say, 381.986, correct?

A Correct.

Q And nothing in the rule could conflict with

381.986, correct?

MR. GONZALEZ: object to the form.

BY MR. GERSTIN:

Q I think you said it would be an improper

30

1 delegation of regulatory authority. I believe you

2 mentioned that in a prior answer.
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object to the form. Calls for a

4 legal conclusion.

5 MR. GER5TIN: I will move on.

6 BY MR. GER5TIN:

7 Q Now, if we turn to page 6 here -- actually, no,

8 I'm sorry, page 7, it looks like there appears to be a

9 comparison between the text of Amendment 2 and 58 1030.

10 Are you familiar with 56 1030?

11

12

13

14

A

Q

A

Q

Yes.

HOW are you familiar with it?

I worked in the Office of compassionate use.

50 one of your duties was to apply 5B 1030,

15 correct?

16

17

A

Q

Correct.

Now, if you look here, the analysis seems to

18 point out that there's a new business entity called a

19 Medical Marijuana Treatment Center. DO you see that?

20 It's the second to last paragraph on the page.

21

22

A

Q

Yes.

Now, this sort of new business entity, that's

23 not the same as a dispensary organization that

24 previously existed under 381.986, correct?

25
-'i'-

A NO.

31

1 Q I'm sorry?

2 A Are you talking about in -- when this was

3 drafted? Because they didn't exist at the time so, yes,

4 we have dispensing organizations and medical marijuana

5 treatment centers, what were the new businesses

6 contemplated under Amendment 2 prior to them existing

7 because the amendment hasn't passed.
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Q certainly. certainly.

what I'm saying is that when Amendment 2 passed

the entities that provided marijuana or did marijuana

processing, they weren't called dispensary

organizations; is that correct?

A No. The businesses that were currently provided

low-THC cannabis when Amendment 2 passed were called

dispensing organizations.

Q Correct. But those businesses, they never

applied to be -- they weren't MMTCs at that time before

becoming -- before Amendment 2 passed? Those dispensary

organizations, they were not MMTCS; is that fair to say?

A prior to an MMTC existing, there were no MMTCS

existing, yes.

Q well, an MMTC defined under Amendment 2, that

create a new type of business entity, correct?

MR. GONZALEZ: object to the form.

BY MR. GERSTIN:

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
I. 23j

24

25
~

1 Q Amendment 2 created a new type of business

2 entity in Florida that would be providing all kinds of

3 services that relate to medical marijuana; is that

4 correct?

5

6

MR. GONZALEZ: object to the form.

THE WITNESS: Amendment 2 included this

7 definition of the medical marijuana treatment center

8 and said they have to be registered by the

9 Department of Health.

10 BY MR. GERSTIN:

11 Q And that's a new type of business in the State
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12 of Florida, correct?

13 A There had been no businesses previously called

14 medical marijuana treatment centers. There were

15 businesses that were vertically integrated that provided

16 low-THC cannabis to qualifying patients prior to

17 Amendment 2.

18 Q Now, except for the fact that they both sold

19 marijuana, there's no similarity between a dispensary

20 organization and a medical marijuana treatment center,

21 is there?

22 MR. GONZALEZ: object to the form of the

23 question.

24 THE WITNESS: I don't think -- no, I don't

25 agree with that.
~

33

1

2

3

4

5

BY MR. GERSTIN:

Q why not?

A Because the original dispensing organizations

are now medical marijuana treatment centers.

Q Yes, I understand that. But there is a

6 distinction between a dispensary organizations and a

7 medical marijuana treatment center, correct?

8

9

A

Q

what distinction is that?

well, a dispensary organization could only

10 service patients that had one year left to live possibly

11 and those that were seeking low-THC cannabis, correct?

12 A Prior -- I guess what period of time are you

13 talking about?

14 Q Any dispensary organization. Dispensary

15 organizations, that's what they did; is that accurate?

16 They service patients that had terminal conditions and
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17 patients that were seeking low-THC cannabis, correct?

18 A That is what a version of 381.986 said. But

19 Amendment 2, along with adding medical marijuana

20 treatment centers, did other things like add a list of

21 qualifying patients as well.

22 Q No, but I'm talking about before Amendment 2.

23 A dispensary organization only serviced

24 patients that had a physician certification or two

25 physician certifications that the patient was assumed to
'f

34

1

2

3

4
\ 5/

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

die within a year or someone who needed 10w-THC

cannabis? That was the function of a dispensary

organization, correct? That type of cannabis patient to

service that type of patient?

A The double physician, there's a few more

details to that, but prior to Amendment 2 passing, yes,

only qualifying conditions were terminal as defined

within one year. Miners also needed two physicians and

epilepsy intractable seizures. That was prior to

Amendment 2 passing because Amendment 2 also included a

expanded list of qualifying conditions.

Q And these expanded conditions were to be

severed by a new entity which was called a medical

marijuana treatment center, correct?

A Yes.

Q And this medical marijuana treatment center was

by the amendment, it had seven additional business

functions that a dispensary organization under the then

existing 381.986 did not have pursuant to statute; is

that fair to say?
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I don't know what the seven business functions

22 you're referring to. Do you have a copy of the

23 amendment?

24 Q I'm just looking at the last paragraph on the

25 page.
~

35

1 A So it says -- the document says, "the addition

2 of seven business functions." so these are functions.

3 Not -- it's referring to what the businesses do; not who

4 the businesses are.

5 Q oh, correct. But these new businesses, they

6 are, pursuant to the amendment, to do seven additional

7 functions that the dispensary organizations, then

8 existing, did not do?

9 A No, this sentence doesn't say MMTC will do

10 this. It just says these are new business functions

11 that are contemplated under Amendment 2 that didn't

12 previously exist that would affect the market structure.

13 Q well, maybe we can read the paragraph above

14 that. Does it not say that these seven business

15 functions are listed as what an MMTC will be doing?

16 A So the paragraph above says, "Amendment 15-01

17 creates a new business entity called a Medical Marijuana

18 Treatment center which is an entity that acquires,

19 cultivates, possesses, processes, including development

20 of related products such as soothes, tinctures,

21 aerosols, oils or ointment, transfers, transports,

22 sells, distributes, dispenses or administers marijuana

23 products containing marijuana, related supplies or

24 additional material to qualifying patients or their

25 caregivers and is registered by the department."
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36

1 Q Now -- and the functions of acquiring,

2 processing, transferring, transporting, selling,

3 distributing and administering, those weren't functions

4 that were stipulated for dispensary organizations prior

5 to the passage of Amendment 2, correct?

6 A NO, this is all related to Amendment 2, that's

7 correct.

8 Q And this substantially affected the market

9 structure, correct?

10 A The addition of these new functions was

11 estimated at the time to substantially affect the market

12 structure, yes.

13

14

15

Q

A

Q

What does that actually mean?

I'm sorry, what does what mean?

what does that actually mean, "substantially

16 affect the market structure"?

17 A I think it means that these are activities that

18 didn't occur in Florida before and will now and will

19 have an impact.

20 Q IS it because these functions would be

21 performed by separate entities?

22

23

24

25
!f

A

Q

A

Q

NO.

NO?

NO.

IS it your belief that Amendment 2 requires

37

1 vertical integration?

2 A I don't think vertical integration -- vertical
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3 integration is required under the law.

4

5

6

Q

A

Q

which law?

Florida law.

would that be a Florida Statute or the Florida

7 constitution?

8

9

A

Q

Florida Statute.

Now, if we go to the next page, page 8, it

10 looks like there's a cost analysis. DO you know what

11 the purpose of this was, what this information would be

12 used for or what was prepared for?

13 A It was prepared for EDR. I don't know what

14 they do with it.

15 Q okay. And again, this estimates the number of

16 qualified patients to be in the range of 440,000; is

17 that correct?

18

19

A

Q

Yes, that's what the document says.

And if we go to the next page, it seems like it

20 contemplates increasing the staff by more than just you

21 and christian Bax; is that correct?

22

23

A

Q

That's correct.

Did all of these positions get filled, do you

24 know?

25
!f

A This wasn't the -- this was just an estimate

38

1 prepared by the office, not actual FDEs allocated by the

2 legislature.

3 Q okay. This is what you guys were possibly

4 thinking you might need at the time; is that fair to

5 say?

6 A This was an estimate prior to the amendment

7 passing.
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A Correct.

Q And that's based on changes that would be

coming forward under Amendment 2, correct?

A Correct.

Q Now, during the time that -- I think this

was said this was prepared in - - possibly in -- the

end of 2015. And then we had Amendment 2 actually get

voted on in 2016.

During the interim, what was the Office of

compassionate Use engaged in during the time that the

amendment had been proposed and people were considering

it but there hadn't been a vote yet? What task was the

courtneycoppola.txt

Q And this would be an increased staff because

the Amendment 2 was very different than what then exist

under 381.986, correct?

A It was different, yes.

Q well, I mean, this was a substantial increase

in staff, correct?

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
\
) 23

24

25
-\?-

39

1 office of compassionate use involved in?

2

3

A

Q

Implementing the office of compassionate use.

And would that be creating a registry or what

4 sort of things were they doing at that time?

5 A All of the requirements of the then 381.986.

6 So 381.986, '15 or '16, depending on what version you're

7 talking about.

8 Q DO you recall what some of those activities

9 might have been?

10

11

A

Q

Inspects the dispensing organizations.

How many dispensing organizations were open at
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12 that time?

13

14

A

Q

What do you mean by open?

well, as I understand it there were supposed to

15 be five initially, then there were seven. But how many

16 of those were actually available for patients to go in

17 and actually purchase something?

18 A So you're asking how many were dispensing to

19 patients by what time?

20 Q Between 2015 and 2016. Between 2015 and --

21 yeah, and the end of 2016 when Amendment 2 was passed.

22 A I don't recall the specific dispensing

23 authorization dates for each seven, but I believe at

24 least, I think, four.

25
~

Q Did -- in your role or in your involvement in

40

1 the Department of Health, office of compassionate use,

2 did you have any interaction with the legislature

3 concerning Amendment 2?

4

5

A

Q

Can I ask what you mean by interaction?

Did you speak with anyone that was on the

6 legislative staff or any sort of Florida legislature

7 regarding Amendment 2 and its possible passage or

8 enaction?

9 A we attend committees such as this in our

10 presence when committees request agencies to either

11 attend like this for EDR, we attend. So we attended

12 EDR.

13 Q Were there other committees that you attended

14 during that time frame that discussed the possible

15 provisions of Amendment 2 that might be coming into

16 play?
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I don't recall specifically but we usually are

18 invited to present at least one committee every session,

19 so I'm sure that was true for those legislative sessions

20 as well. I don't recall specifically what the agenda of

21 those meetings were.

22 Q DO you recall interacting with any specific

23 legislature or their staff regarding Amendment 27

24

25
~

A

Q

NO, not specifically, that I recall.

Are you aware if the Office of compassionate

41

1 use had any discussions with the office of Governor

2 Scott regarding Amendment 2 during this time frame, that

3 would be from 2015 through it's -- to the time it became

4 effective in 2017?

5

6

A

Q

I personally didn't.

well, but as an executive agency of the Florida

7 government, did anyone at the office of compassionate

8 Use have any interaction with the Governor's Office

9 regarding this executive agency and what they would be

10 doing if they were tasked with the role under Amendment

11 2?

12 A Like you mentioned, the Department of Health as

13 a whole is an executive agency, and so I'm sure at some

14 point their conversations between the Governor's office

15 and the executive agency, but that's not something that

16 I

17 Q You're not aware of any conversations regarding

18 Amendment 2 between the office of Compassionate use and

19 the Governor's office; is that fair to say?

20 A There was none that I participated in.
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21 Q Are you aware of anyone else participating in

22 any such conversations?

23 A Not that I know of, no.

24 Q Did anyone make any sort of presentations to

25 the Governor's office about this sort of analysis?
¥

42

1

2

A

Q

I don't know.

NOW, Amendment 2 provided for the department to

3 have certain duties and responsibilities in effectuating

4 the provisions of the amendment; is that fair to say.

5

6

A

Q

The amendment had duties?

The amendment specified certain duties of the

7 department?

8

9

A

Q

Yes, there is a duty section of the amendment.

I'm going to show you what we're going to mark

10 as Exhibit Number 2 here.

11

12

A

Q

would you like Exhibit 1 back?

No, you can hold it. That's yours to keep.

13 well, the court reporter's going to take it back.

14 (plaintiffs' Exhibit 2 was marked for

15 identification.)

16 BY MR. GERSTIN:

17 Q I'm showing you what we marked as Exhibit

18 Number 2 for identification purposes. Are you familiar

19 at all with this document? It's a document that I

20 obtained off the Internet.

21

22

23

A

Q

A

Yes, I'm familiar.

How are you familiar with it?

This is the regulation development procedures

24 adopted by the office of Medical Marijuana Use.

25 Q So this is a document prepared in the normal
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43

A Correct.

A No.

A Yes.

44

this particular procedure?is it a regulation

Q And if we look, I think, at paragraph A, it

Q Did you have a hand in drafting this particular

Q And did you draft this on your own?

Q This particular one?

course of business of the office of the Medical -- well,

I guess it's the --

A Excuse me, OCU.

Q -- office of Compassionate use?

A Yes, I assisted rules and regulations for the

office.

Q With who else did you -- who else participated

in the preparation of this Exhibit Number 2?

A Myself, the director, legal counsel and

executive counsel leadership.

Q And what was the purpose of preparing this

document?

A To provide uniform procedures that are clearly

laid out for regulations of Article x, Section 29 of the

Florida constitution.

says, we were discussing earlier, that regulations

promulgated pursuant to constitutional authority are not

1

2

3

4

5

6

7

8

9

10

11

12

13

) 14

15

16

17

18

19

20

21

22

23

24

25
'f

1 subject to chapter 122 Florida Statutes, correct?

2 A Correct.
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And do you know if this policy was ever put

4 into force?

5

6

A

Q

what do you mean by that?

was this policy ever acted upon? Were there

7 ever -- were, let's say, the elements of letter c

8 followed? Did that ever occur at any time?

9 A Yes.

10 Q For what -- what sort of regulation did that

11 occur?

12 A We -- there were a few regulations that have

13 been adopted by the department.

14 Q And with respect to those constitutional

15 regulations, did the department give notice of its

16 intended action at least 15 days prior to the adoption

17 of the regulation?

18

19

A

Q

We followed our own regulation procedures, yes.

And did the department obtain commentary

20 regarding the proposed regulation?

21

22

A

Q

which regulation?

Any of them. Any of the ones that it had

23 promulgated or proposed under the constitution, did it

24 obtain any written comments regarding it as it's

25 anticipated under c. b. i?
~

45

1 A I don't recall specifically which or if any

2 comments were submitted.

3 Q Do you know if the department acted -- made any

4 changes to any proposed regulations that it intended to

5 promulgate pursuant to Amendment 2?

6

7

A

Q

sorry?

Do you know if the department made any
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A Yes.

Q what is it?

A This is the notice of adoption for regulation

(plaintiffs' Exhibit 3 was marked for

identification.)

BY MR. GERSTIN:

Q r'm just showing you what we've marked for

identification purposes as a document that says office

of Medical Marijuana use Notice of Adoption. Are you

familiar with this document?

courtneyCoppola.txt

adjustments or changes, whether based on comments or

based on any other reason, any regulations that it might

have proposed under Amendment 2 before the regulation

actually went into force?

A can you be more specific about what regulation?

Q Sure. well, I believe that -- maybe we can

skip ahead here. r'm going to show you -- we'll mark

this as Exhibit Number 3.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
\
) 23,

24

25
¥

46

1 1-1.02 and 2-1.01.

2 Q And these are regulations that were promulgated

3 under Amendment 2 of the constitution, correct?

4

5

A

Q

Article X, yes.

And these are the only regulations that were

6 promulgated under Amendment 2, correct?

7

8

A

Q

No.

There's actually two regulations here. They're

9 in the same document. The first page has the 1-1.02 and

10 then the second page has the 2-1.01?

11 A That's correct. 1-1.01 is not here.
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A
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And what did that one relate to?

I believe that was the regulation that changed

14 legal representatives to caregivers, dispensing

15 organizations to MMTCs.

16 Q And that was a regulation that was promulgated

17 pursuant to Amendment 2?

18 A I believe so, but I would have to look back at

19 the read -- the Florida Administrative Register.

20 Q okay. NOW, if we if we look at this, this

21 document here, this notice of adoption on Exhibit Number

22 3, it refers to Section 381.986 in various places. Is

23 that fair to say? Just looking at regulation 1-1.02; is

24 that fair to say?

25
-'f

1

A

Q

Yes.

And, specifically, if we look at number 19 in

47

2 here, which is on the second page, the source for the

3 definition of registration is derived for -- it's linked

4 to Section 381.986, correct?

5 A The registration is pursuant to Article X,

6 Section 29 and also 381.986.

7 Q so this definition of registration, it's not

8 simply pursuant to the constitution. It also has to be

9 consistent with 381.986, correct?

10 A Yes. The definition says approval and

11 licensure as a medical marijuana treatment center

12 pursuant to Article x, Section 29 of the Florida

13 constitution and consistent with section 381.986(8),

14 Florida statutes.

15 Q NOW, if we look at the second regulation which

16 is 2-1.01 entitled Application For Registration of
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17 Medical Marijuana Treatment Centers, do you see that?

18

19

A

Q

Yes.

Now, is it fair to say that the language that

20 appears in here is nearly verbatim to what appears in

21 the licensing provisions of 381.986?

22

23

A

Q

I don't have the two documents in front of me.

okay. well, if we go -- if we go forward,

24 let's say, to Section 1, in order to register, the

25 entity must comply with the requirements of 381.986,
'f

48

1 correct?

2

3

A

Q

Correct.

And as part of that there's a non-refundable

4 application fee of $60,000 -- $60,830; is that correct?

5

6

A

Q

That's correct.

NOW, that application fee is not found anywhere

7 in Amendment 2, correct?

8

9

A

Q

That number is not in Amendment 2, correct.

IS there anything about an application fee in

10 Amendment 2?

11 A I don't have the amendment in front of me, but

12 I believe the duty of the department is to develop a

13 process for the registration.

14 Q well, this is for the application fee. I'm not

15 sure if there's a separate

16

17

A

Q

For registration as an MMTC.

So upon payment of the 60,000, that's it, they

18 just automatically get registered?

19 A obviously not. The rule is taken in its

20 entirety.
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50 that fee is just to apply to possibly become

22 registered; is that fair to say?

23

24

A

Q

It's a non-refundable application fee.

whether you get it or you don't get it; is that

25 fair to say?
'f

49

1

2

A

Q

It's a non-refundable application fee.

NOW, in here if we look at letter E at the

3 bottom here, it talks about canning, concentrating or

4 otherwise processing of citrus fruit or citrus molasses.

5 Are you familiar with that particular provisions?

6

7

A

Q

Yes.

Does that provision exist anywhere or any

8 mention of it in Amendment 2?

9

10 it.

11

A

Q

Amendment 2 doesn't have the word "citrus" in

DO you know if there's any relationship between

12 the current or previous use for canning, concentrating

13 or otherwise processing of citrus fruit or citrus

14 molasses that has anything to do with the ability to

15 cultivate, process or dispense medical marijuana?

16 MR. GONZALEZ: object to the form. Calls for a

17 legal conclusion.

18 THE WITNESS: Do you still want me to --

19 BY MR. GER5TIN:

20

21

22

Q

A

Q

I'm sorry?

DO you still want me to answer that?

Yes, please, if you're aware of any sort of

23 relationship between citrus canning, concentrating or

24 otherwise processing of citrus fruit or citrus molasses,

25 if that has anything or any relationship, that you're
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50

1 aware of, with the cultivation, processing or dispensing

2 or ones's ability to medical marijuana?

3 A I've never been a canner, concentrator or

4 otherwise processor of citrus, so I can't speak to the

5 potential advantages or knowledge or skills that you

6 would have that would be applicable to being a medical

7 marijuana treatment center.

8 Q In your prior role of collating the

9 applications for dispensary organization approval, did

10 you see any mention of citrus canning or citrus

11 cultivation that any of the applicants tried to tout or

12 promote in order to get selected as a dispensary

13 organization?

14 A So I didn't collate or review the application,

15 but the citrus provision was not in statute at the time

16 of the original applications.

17 Q But I think my question was, are you aware of

18 any special skill or any special ability of that sort of

19 property to be used for medical marijuana purposes?

20 A NO, I've never been a canner or concentrator

21 and I don't know the specific skills or talents,

22 industry knowledge that they would have that would be

23 benefi ci a1.

24 Q okay. Now, if we go down to Section 5 it

25 speaks of something that refers to as a subject matter
if

51

1 expert. what is that, if you can tell us?

2 A What is subject matter expert?
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Yes.

Someone who is an expert in their field. So,

5 for example, if you are a cultivation expert, you would

6 have an advance degree or professional degree in

7 agriculture or horticulture or agronomy or a comparable

8 fi e1d.

9 Q And is that something that -- are these sorts

10 of requirements something that someone in the office of

11 compassionate use or someone in the office of Medical

12 Marijuana Use came up with?

13 A This is our adopted constitutional regulation,

14 yes.

15 Q And has the office of Medical Marijuana Use

16 determined where it might find these subject matter

17 experts? will it be within State Government already?

18 A NO.

19 Q It will be -- these personnel will be outside

20 contractors; is that correct?

21 A We have engaged an outside contractor to locate

22 and source the subject matter experts.

23

24

25
~

Q

A

Q

And who is that outside contractor?

KPMG.

Were any sort of subject matter experts used in

52

1 connection with the 2015 DO application approvals?

2 A They were not contemplated in the 2015 rule,

3 and the application process was not outsourced to a

4 review coordinator like this regulation contemplates.

5 They were reviewed in accordance with that

6 rule, which was the director of the office, a CPA, and a

7 member of DPAC, Drug policy Advisory Council.
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A Yes.

A Yes.

A I attended an advanced horticulture and intra

A Yes.

Q And which staff have they provided that sort of

educational material to?

Q How are you familiar that entity?

A They are an entity that provides education to

people who would like to join the marijuana industry,

either cultivators or other business people.

Q Have they provided any sort of education to any

of the staff at the office of Medical Marijuana Use?

to horticulture of marijuana.

Q Was that in california?

Q was Oaksterdam university retained by the

Department of Health in connection with the scoring of

courtneyCoppola.txt

Q Are you familiar with an entity called

oaksterdam university?

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

') 23

24

25
-\'-

53

1 the 2015 DO applications?

2 A They were used as a resource for the reviewers,

3 yes.

not necessarily the two-year requirement, but is that

who the Department of Health relied on for expertise

when the agency was just -- the office was just starting

out? Is that fair to say?

A I think they have many more years experience

4

5

6

7

8

9

Q As somewhat of a similar sort of idea, maybe

10 than two, but they were provided to the reviews as

11 industry people they could call if they had questions
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12 while reviewing the applications.

13

14

15

16

Q

A

Q

A

who was it that sourced oaksterdam university?

The Department of Health.

DO you know if that was a competitive process?

I don't recall. I don't know that I was

17 employed there when that happened.

18 Q DO you know who might have authorized that sort

19 of engagement?

20

21

A

Q

NO, I don't.

what is the current status of the regulations

22 that are printed in Exhibit Number 3?

23

24

A

Q

what do you mean by current status?

IS this currently enforce? IS the department

25 laboring under 1-1.02 and 2-1.01?
!f

54

1 A NO, the department's not currently accepting

2 applications.

3 Q well, are these still active? Are these still

4 valid or have they been withdrawn or superceded? That's

5 really what I'm getting at. Are these still operative?

6 A NO, we're not operating under these. we're not

7 accepting applications under this.

8 Q under any constitutional regulations that

9 you're aware of that are currently operative?

10

11

12

13

A

Q

A

Q

Not that I can recall.

Do you know why that is?

NO.

so what is it that the department's currently

14 relying on to implement Amendment 2?

15

16

A

Q

I'm sorry, can you be --

what is it that the department is currently
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17 relying on to implement Amendment 2?

18

19

A Any section specifically or

MR. GONZALEZ: objection to the form. It's

20 overly broad.

21 BY MR. GER5TIN:

22 Q okay. well, you indicated that these are no

23 longer valid or in force. So in their place what is

24 currently the rules of the road or the standards or

25 protocols that the department is currently operating on?
¥-

55

1 where would I find those?

2 A I didn't say this was withdrawn in the premise

3 of your question. But we derive our authority from

4 381.986 and 64-4 Administrative code and the

5 Amendment -- excuse me, Amendment 2, Article x, Section

6 29.

7 Q 50 I think I misunderstood you then. What is

8 the current status of 1-1.02 and 2-1.017

9 A We're not accepting applications under them was

10 my answer.

11 Q when the department does accept applications,

12 is this going to be the regulation under which these

13 applications will be evaluated and scored?

14 A I don't know when the department will be doing

15 that. I don't

16 Q well, not when. when it does. Hopefully

17 eventually it will eventually solicit new applications.

18 will it pullout this document that's in Exhibit 3 or

19 will it pullout something else in order to evaluate the

20 applications, determine how much needs to be paid,
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21 things of that nature?

22 A I don't -- I can't really speak to the

23 hypothetical.

24 Q Is there another source of your procedures

25 that -- besides this document?
~

56

1 A The department has another proposed rule, but

2 it hasn't been adopted.

3 Q And this adopted rule, though, is not being

4 currently implement; is that fair to say?

5

6

A

Q

This regulation is not being utilized, correct.

Do you know why that is, it's not being

7 currently utilized?

8

9

10

11

A

Q

A

Q

NO.

I'm sorry?

NO.

I'm going to show you a document. This is

12 going to be Exhibit Number 4 I believe.

13 (plaintiffs' Exhibit 4 was marked for

14 identification.)

15 BY MR. GERSTIN:

16 Q We're showing you what we marked for

17 identification as Exhibit Number 4. Are you familiar

18 with this document? It's titled Notice of Emergency

19 Rule.

20

21

22

A

Q

A

Yes.

okay. How are you familiar with it?

This is the Emergency Rule from the Office of

23 Medical Marijuana Use regarding applications for MMTC

24 licensure.

25 Q And what is the distinction between an
Page 48
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emergency rule and a non-emergency rule?

A There are many distinctions under 120 Florida

statutes as it relates to emergency rule versus a

traditional rule.

Q What is your understanding of the significance

of designating this as an emergency rule?

A Emergency rules allow for quicker promulgation.

Q without comment; is that fair to say?

A oh.

MR. GONZALEZ: object to the form.

THE WITNESS: NO.

BY MR. GERSTIN:

Q So there is a comment period for this emergency

rulemaking?

A Someone could propose comment, or if they felt

the need, issue a challenge under an emergency rule if

effective at any time.

Q But upon filing, it's immediately effective; is

that fair?

A That's correct.

Q So there would be no way to comment before this

rule became effective; is that fair to say?

A There is no proposed rule period for an

emergency rule; that's correct. It's published and

effective immediately.

58

1 Q Did you receive any comments regarding this

2 emergency rule? I notice that your e-mail address is at
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the top.

A Yes, it is. I don't recall specifically.

Q Now, it stays in the summary -- can you read

the summary for us?

3

4

5

6

7 A Sure. "Emergency rule 64ER17-1 (64-4.001)

8 provides the definitions necessary to implement the

9 statutory changes creating medical marijuana treatment

10 centers in Florida."

11 Q DO you believe that's a fair summary of what

12 this emergency rule does?

13

14

15

16

17

18

19

20

A

Q

A

Q

A

Q

A

Q

Yes.

And --

well, emergency rule 1.

Emergency rule --

64-4.

Yes, yes, this particular one 64ER17-1.

correct.

who participated in the preparation of this

21 emergency rule, if you know?

22 A Myself, my director, our legal counsel, and

23 executive policy leadership.

24 Q IS it fair to say that this emergency

59

25 regulation is based on the passage of Senate Bill 8-A?
!f

1

2

A

Q

Yes.

Now, if we look at this emergency rule here,

3 when was this put into force, if you know? I think it

4 says on there.

5

6

7

A

Q

A

It doesn't have the publication date.

I think maybe the last or the third page maybe?

Amended 9-19-17. September 19th.
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So at that 9-19-17, as soon as it's filed with

9 the Department of State it becomes effective; is that

10 correct?

11

12

A

Q

That's correct.

NOW, if we look back at Exhibit Number 3, which

13 is the constitutional regulation, it looks like is it

14 fair to say that this regulation was proposed the day

15 after this emergency rule was adopted?

16

17

A

Q

correct.

And this regulation provided for some kind of

18 comment period; is that correct?

19

20

A

Q

correct.

But the emergency regulation that went into

21 effect immediately provided for no comment period before

22 it went into effect?

23 A Correct. That's true of all emergency rules,

24 correct.

25
.If

Q DO you recall what the emergency was that

60

1 prompted the passing of an emergency rule?

2

3

MR. GONZALEZ: object to the form.

THE WITNESS: The usual purpose of an emergency

4 rule is for, like I mentioned, the expedited time

5 frame for something to be adopted.

6 BY MR. GERSTIN:

7 Q Wasn't it true that there must be an immediate

8 danger to the public health and safety in order to

9 promulgate an emergency rule?

10

11

A

Q

That's correct.

So are you aware of what that sort of immediate
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12 danger would be in this context?

13 A No. As stated in that Notice of Emergency

14 Rule, the department is not required to make findings of

15 immediate danger to the public health, safety or

16 welfare.

17 Q So is it your belief that there weren't any

18 immediate dangers?

19

20

MR. GONZALEZ: object to the form.

THE WITNESS: when?

21 BY MR. GERSTIN:

22

23

24

Q

A

Q

when this was immediately put into force.

NO, none that r'm aware of.

And if we look at the second page, I think

25 there's a similar definition, Number 19, that we looked
'f

61

1 at in Exhibit Number 3, except this one seems to be a

2 little bit different.

3 DO you know why this definition of registration

4 is different than the one that's in Exhibit 3?

5

6

7

A

Q

A

HOW it's different?

DO you know why it's different?

It's different because it does not include

8 pursuant to Article x, Section 29 of the Florida

9 constitution.

10 Q So this rule which went into effect immediately

11 on september 19th, 2017 did not contemplate approval and

12 licensure or registration pursuant to Article x, Section

13 29 of the Florida constitution, correct?

14

15

16

A

Q

A

NO, I don't agree with that.

And why is that?

It's not presented here in front of me, but in
page 52

Appendix 1079



courtneycoppola.txt

17 the amended 318.986 it states in the beginning of the

18 new provisions of 381.986 that that's the implementing

19 legislation for Article x, Section 29. so this version

20 of 381.986 that is cited here in this rule is the

21 implementing legislation for the constitutional

22 amendment.

23 Q what is your understanding as to why certain

24 terms are defined in here?

25
¥

A Generally rules are provided a definition rule

62

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

... 20
._j

to add clarity to the people who would be using that

rule. So in this case, applicants.

Q And in here, this particular rule is tied to

the approval and licensure, if we look at the definition

of registration, it's tied to the licensure under

381.986, correct?

A which definition are you looking at?

Q Number 19 for Registration.

A Oh, okay. "Approval and licensure as medical

mari j uana treatment center pursuant to Secti on 381. 986. "

And if you look at the law, implemented in the dates of

this, that would be the newest 381.986.

Q So registration in this rule is defining as

approval and licensure under the statute; is that

correct?

A The implementing bill of Amendment 2, yes.

Q What do you mean by implementing bill of

Amendment 2?

A In the intro to the amended 381.986, Senate

Bill 8-A, in the introduction it's the implementing
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21 legislation from Article x, Section 29.

22 Q Do you know who declared it was the

23 implementing legislation?

24

25
'f

A

Q

The Florida 1egislature.

But that had nothing to do with the

63

1 constitutional vote, did it?

2

3

A

Q

It was the implementing bill for Amendment 2.

But the voters weren't presented with the

4 implementing bill at all, were they?

5

6

A

Q

They elected the representatives who wrote it.

So the fact that the provisions of the

7 implementing bill, though, were not at issue in terms of

8 adopting the amendment itself, correct?

9

10

A

Q

I'm sorry, I didn't understand the question.

well, you've termed the implementing bill.

11 That was never part of the amendment when it was

12 adopted; is that correct? Those provisions were never

13 put before the voters, the provision of what you call

14 the implementing bill, those were never put before the

15 voters in evaluating in voting, correct?

16 A Senate Bill 8-A was legislative bill, Article

17 x, Section 129 was voted on as Amendment 2, that's

18 correct.

19 Q So the people never voted on the provision of

20 what you referred to, though, as the implementing bill,

21 correct?

22

23

24 as

A

Q

NO.

Now, I'm going to show you what we've marked

we're going to mark this. Some of these will go

25 by quick.
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1 (plaintiffs' Exhibit 5 was marked for

2 identification.)

3 BY MR. GERSTIN:

4 Q showing you what we've marked for

5 identification purposes as Exhibit Number 5. Do you

6 recognize this document?

7

8

9

A

Q

A

Yes.

What is it?

This is Emergency Rule 64ERI7-7: Registration

10 AS Medical Marijuana Treatment Centers for Qualified

11 2015 applicants.

12 Q NOW, is this something that you're familiar

13 wi th?

14

15

A

Q

Yes.

Is this something that you are familiar with

16 through your work in the office of Medical Marijuana

17 use?

18

19

A

Q

Yes.

And, in fact, you're the person who's the

20 contact person on this rule, correct?

21

22

A

Q

That's correct.

NOW, in the title, it says, "Qualified 2015

23 Applicants." what does that mean?

24 A "A Qualified 2015 Applicant is an individual or

25 entity whose application was reviewed, evaluated and
¥

65

1 scored by the department and that was denied a

2 dispensing organization license under the previous
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3 381.986, 2014 version, and either: (1) had one or more

4 administrative or judicial challenges pending as of

5 January I, 2017; or (2) had a final ranking within one

6 point of the highest final ranking in the region for

7 which applied, in accordance with Rule 64-4.002(5) of

8 the Florida Constitution -- excuse me, of the Florida

9 Administrative Code (2015)."

10 Q So while it says qualified 2015, I think what

11 you just said was that those were the people who were

12 not selected in the 2015 application process; is that

13 correct?

14 A Yes, that's the definition of qualified 2015

15 applicant.

16 Q So these were not the people that were actually

17 chosen as part of that dispensary organization

18 application process, correct?

19

20

A

Q

Correct.

This rule, do you know the reason why this rule

21 was filed, this particular iteration of this rule?

22 MR. GONZALEZ: object to the form.

23 BY MR. GER5TIN:

24 Q DO you know if there was a prior version of

25 this rule which is embodied in Exhibit Number 5?
¥

66

1

2

A

Q

Yes. This rule supercedes 64ER17-3.

And what was the -- what was the thing that --

3 what was the reason why this rule had to be promulgated

4 in place of that prior rule, do you know?

5 A I don't recall specific changes between the

6 two.

7 Q DO you know if it was because there was a
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8 pending challenge in the Department of Administrative

9 Hearings at time regarding scoring or ranking?

10

11

A

Q

NO, I don't recall.

Are you familiar with the challenges that have

12 been filed in the Division of Administrative Hearings

13 regarding the scoring and licensing issues under the

14 2015 statute?

15

16

17

A

Q

A

Yes.

HOW are you familiar with those challenges?

As the program, we review the complaints.

18 Sometimes I have to be an agency representative in those

19 cases as well.

20 Q I forgot. And this particular rule, this

21 64ER17-7 was recently declared to be in the final order

22 invalid; is that correct?

23 A Final order from DOAH, I believe the department

24 has received such order, yes.

25
If

Q So there was a -- as part of that procedure

67

1 there was a final order and a recommended order; is that

2 correct?

3

4

A

Q

which case are you referring to?

The case involving -- if we look at -- actually

5 it's in page number 3 it speaks of the notice of

6 disposition. It's Nature's way Nursery.

7

8

A

Q

uh-huh.

says, "The scoring methodology is an unadapted

9 rul e. "

10 Are you familiar with that particular piece of

11 litigation? I think it concluded pretty recently.
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Yes.

Were you involved in that particular piece of

14 1i ti gati on?

15

16

17

18

A

Q

A

Q

NO.

But you're aware of the outcome, correct?

I'm aware of this notice of disposition, yes.

And the notice-- the disposition is that the

19 Division of Administrative Hearings determined that the

20 scoring methodology, which was used to rank or score or

21 accommodation of the two was not a valid way of scoring

22 or ranking under the statute that then existed at the

23 time; is that correct?

24

25
if

A

Q

That's a summary of the order, yes.

And that scoring and ranking is what is at

68

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

_/ 16

issue in, I'd say, in Section 1 of 64ER17-7, correct?

A (1) For the purposes of implementing Section

381. 986?

Q Yes.

A I'm sorry, what was your question?

Q The invalid scoring and ranking related to the

definitions that appear in section 1) (b), (c), (d), and

(e) essentially.

A Yes.

Q And you're familiar with the entities that are

currently licensed as medical marijuana treatment

centers, correct?

A Yes.

Q And how many of those are currently licensed?

A 13.

Q And did any of those 13 apply after Amendment 2
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17 came into force?

18

19

A

Q

NO.

And the applications that were submitted for

20 those 13, they were all under the prior dispensary

21 organization, 10W-THC, gonna die within a year statute;

22 is that correct?

23 A The initial applications were submitted under

24 the 2015 compassionate Use Act. They were registered as

25 medical marijuana treatment centers more recently in
~

69

1 2017.

2

3

Q

A

And what did that registration entail?

381.986 Florida Statutes describes how existing

4 dispensing organizations will be registered as medical

5 marijuana treatment centers, and they were registered in

6 compliance with that department rules and regulations to

7 become medical marijuana treatment centers, as well as

8 the statute goes on to talk about other applicants that

9 weren't previously licensed but are of the 2015

10 applicants.

11 Q Are you referring to the provision that

12 requires the applicants, let's say, the losers and

13 litigants we'll call them, because they didn't get the

14 license and they were also the litigants, those folks,

15 are you referring to the fact that they had to certify

16 or attest or something of that nature that they would be

17 they had the infrastructure or something of that

18 nature to become cultivation within 30 days? Is that

19 what you're referring to when you say the registration?

20 A That was a requirement for the new ones. The
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21 existing dispensing organizations also requested

22 registration and were registered as medical marijuana

23 treatment centers.

24 Q And how did those new applicants, the litigants

25 and losers, demonstrate that they had the existing
!f

70

1 infrastructure to begin cultivation of marijuana within

2 30 days as required under that statute?

3

4

5

6

7

A

Q

A

Q

A

They provided documentation to the department.

Did you see any of that documentation?

Yes.

what was it?

Much like initial applications. It was

8 information proposed to the department to address

9 statutory requirements.

10 Q So was it statutory -- new statutory

11 requirements or was it, you know, statutory requirements

12 under the amended law or was it updates to their

13 existing application which had actually been filed

14 probably two years earlier?

15

16

A

Q

It could be both.

And how is it that the department evaluated

17 those submissions to determine the veracity of the

18 representations that the applicants had the existing

19 infrastructure to begin cultivation of marijuana within

20 30 days?

21 A we reviewed the documentation submitted. In

22 light of what we know now, is we have the opportunity to

23 regulate these businesses for about two and a half years

24 now, two years then.

25 Q And did any of the losers and litigants
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actually start cultivating marijuana within 30 days?

A Yes.

Q DO you know which ones those are?

A Not specifically.

Q But several of them did not actually start

cultivating marijuana within 30 days; is that true?

A I don't recall their specific cultivation

authorization dates.

Q Are you not aware that one of the losers and

litigants just recently obtained cultivation

authorization?

A Like I said, I don't recall their individual

cultivation authorization dates.

MR. GERSTIN: Maybe we can take like a

five-minute break.

THE VIDEOGRAPHER: Going off the record. The

time is 5:30 p.m.

(Break taken.)

THE VIDEOGRAPHER: we're back on the video

record. The time is 5:39 p.m. counsel, you may

proceed.

BY MR. GERSTIN:

Q Ms. coppola, I believe you testified previously

that your role while you were at the office of -- or

while it was called the Office of compassionate use was

72

1 the statewide coordinator; is that accurate?

2 A Correct.
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And then I think you also said that your role

4 had changed when the office was renamed to the office of

5 Medical Marijuana use; is that correct?

6

7

8

9

A

Q

A

Q

Correct.

And what was your new role at that time?

I'm the deputy director then and now.

And when was that that you became the deputy

10 director?

11

12

A

Q

2017 after Senate Bill 8-A passed.

And what is the -- what are the differences

13 between the role of the statewide coordinator and the

14 deputy director?

15 A Formally we're a much bigger office now, so I

16 oversee more responsibilities. AS our office is

17 growing, we do more rulemaking, we do more inspections.

18 Our registry has grown. We have identification cards

19 now. So I oversee those things, many of which I did as

20 the statewide coordinator as well.

21 Q So is it almost like you're supervising people,

22 doing tasks that you were previously doing yourself?

23 A We have a team now that helps with all the

24 tasks.

25
~

Q okay. And do you have any specific

73

1 responsibilities apart from overseeing in that role as

2 the deputy director, any particular responsibilities

3 that you have as -- in that particular role?

4

5

6

A

Q

A

Yes.

And what are they?

For example, my contact information and

7 information is provided on all of our rulemaking.
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that they would be able to meet the newHow

Q IS there anyone in between of two of you?

A No.

A

Q Now, I think you said that you're familiar with

some documentation that was submitted by the litigants

and losers regarding their ability to have the

infrastructure to begin cultivation within 30 days.

What sort of documentation did you see come in from

those litigants and losers to be evaluated by your

department?

A Documentation necessary to prove that they met

the statutory requirements to be registered as an MMTC.

Q Can you be a little bit more specific?

requirements of 381.986 as relates to the ability to

cultivate. I know the first new plan was also new.

courtneycoppola.txt

Q Okay. And who is it that you report to as the

deputy director?

A The director.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

) 23

24

25
~
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1 There were many new updates in senate Bill 8-A.

2 Q Now, what about actual infrastructure to begin

3 cultivation of medical marijuana within 30 days? DO you

4 recall what documentation was submitted to actually hit

5 that issue?

6 A Does 381.986 require infrastructure, proof of

7 infrastructure?

8 Q It's my understanding that it requires that the

9 applicant had the infrastructure in place to begin

10 cultivation within 30 days.

11 A I don't have it in front of me, I'm sorry.
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I believe that's what's tied to the 3D-day

13 provision. Are you familiar with the 3D-day?

14 A Yes, I just want to make sure I can reference

15 it correctly.

16

17

Q You know, it was actually marked I think.

THE VIDEOGRAPHER: Going off the record,

18 5:42 p.m.

19 (Discussion off the record.)

20 THE VIDEOGRAPHER: we're back on the video

21 record. The time is 5:43 p.m. counsel, you may

22 proceed.

23 BY MR. GERSTIN:

24 Q MS. coppola, I'm going to show you what we

25 marked in the deposition of Director Christian Bax's
'f

75

1 deposition which just ended previously. we've marked

2 this document as Exhibit 5 to his deposition. I'm just

3 going to show you this one provision regarding that we

4 just discussed to see if it refreshes your recollection

5 regarding the requirements for the litigants and losers.

6 And I believe it begins at the bottom of the

7 page there and then continues on to the next page.

8 Do you see that provision we were just

9 discussing? I think it's under 8ea) 2.(a).

10

11

A

Q

Yes.

okay. And is it fair to say that documentation

12 had to be provided to your office that these litigants

13 and losers, as we've been calling them, had the existing

14 infrastructure and technical and technological ability

15 to begin cultivating marijuana within 30 days after

16 registration as a medical marijuana?
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Yes, it says which meets the requirement of the

18 Section 381.986 and provides documentation to the

19 department that it has an existing infrastructure and

20 technical and technological ability to begin cultivating

21 marijuana within 30 days after registration as a medical

22 marijuana treatment center.

23 Q NOW, it's my understanding that these litigants

24 and losers hadn't been cultivating or involved in the

25 marijuana business for the previous two years because
¥

76

1

2

3

4
) 5I

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

they were either losing or litigating at the time.

So I'm wondering how -- what it is that the

department evaluated to understand whether these

entities had the existing infrastructure to begin

cultivating marijuana within 30 days after registration.

MR. GONZALEZ: objection to the form.

THE WITNESS: The first part of that question,

I don't know if they were involved in marijuana

business in other states potentially. I don't know

how they spent their two years.

And then the second is, like I previously

answered, they provided documentation that may

supplements their original application or -- and

provide additional information as it relates to

compliance with the statute and their ability to

beginning cultivating within 30 days.

BY MR. GERSTIN:

Q But do you recall what specifically the

documentation was to show that they had the existing

infrastructure to cultivate marijuana within 30 days?
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21 DO you recall what that documentation consisted of?

22 A I don't recall specifically, and I don't know

23 which specific applicant you're referring to. But I

24 believe they all submitted their original applications

25 and then had to provide documentation as necessary
!f
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22

23

24

, ._ ../ 25

saying that it met with the current statutory

requirements and they have the technological and

technical ability to begin cultivating in 30 days.

Q Was there a particular rule, whether emergency

or not, that detailed what sort of documentation that

the department wanted to see that these entities had the

existing infrastructure to beginning cultivating

marijuana within 30 days?

A NO. I don't believe that there is a directive

to the rulemaking on this section of the statute.

Q So what -- where did the criteria come from to

determine whether or not these entities had the existing

infrastructure to begin cultivating marijuana within

30 days?

A The statute. It says the requirements are they

had to be denied, they had to be in one point, they had

to be in active challenge, they had to meet the

requirements of the section and they had to provide

documentation.

Q Right. But in evaluating that documentation,

if there was no rule or emergency rule, what sort of

standard or protocol did the department apply in order

to determine whether or not these entities actually did,

in fact, have the technological or existing

infrastructure to begin cultivation within 30 days?
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A The department complied with the statute as

it's written.

Q Oh, I'm sure it did. But what sort of standard

did it utilize in complying with the statute?

MR. GONZALEZ: object to the form, and asked

and answered.

BY MR. GERSTIN:

Q Is there a particular score sheet or outline of

criteria that was applied to determine whether or not

these entities did, in fact, have the ability to begin

cultivating marijuana within 30 days as is required

under the statute?

A Their applications were reviewed as part of the

2015 application cycle, but there is no grading rubric

as it relates to this section of the statute, no.

Q well, but under the statute it requires the

existing infrastructure, so is it your contention that

whatever was said this 2015 could be utilized in order

to demonstrate that they could cultivate within 30 days?

A It could be.

Q But you're not aware of any particular list of

criteria or what those criteria might be that would

satisfy the department to meet this legislative

requirement?

A No, I don't agree. The statute lists out

79

1 exactly what is required and those are the requirements

2 that the department confirmed.
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well, I'm a familiar wlth the initial

4 requirements about the rankings and the litigation.

5 What I'm not understanding is what the criteria was for

6 the last one, which is the documentation that these

7 entities had the existing infrastructure. That's the

8 part I'm actually -- I understand the first ones because

9 those can be readily determined by virtue of core docs

10 and other things, but what is it that was applied to

11 determine whether or not the existing infrastructure

12 existed within these particular losers and litigants

13 that had been dormant during the time that they were not

14 approved to be either DOs or MMTCs?

15

16

A

Q

I don't know how dormant they were but -

well, they didn't sell marijuana at that time,

17 correct?

18

19

A

Q

In Florida, correct.

well, there would be no ability to sell

20 marijuana elsewhere that was grown in Florida, correct?

21

22

A

Q

Correct.

so there could be no marijuana business ongoing

23 in Florida with these entities, correct?

24

25
!f

A

Q

In Florida, correct.

Okay. so speaking of Florida, do you know what

80

1 sort of criteria was applied or if it's written down

2 anywhere?

3 A Sure. This section of statute doesn't grant

4 the department the authority to set a bare minimum of

5 how to meet all the requirements of 381.986. It doesn't

6 give the authority. It just says they have to provide

7 documentation and that's what they did.
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I'm not understanding. What do you mean it

9 doesn't give the department authority?

10 A There's no minimum threshold of documentation

11 in this section.

12 Q So did the department not make an evaluation as

13 to whether or not the criteria had been met or what

14 those criteria might be?

15

16

A

Q

NO, I didn't say that.

So I'm not understanding what -- where we could

17 find that criteria. What was evaluated?

18 A What was evaluated was what was submitted by

19 the, as affectionately referenced, loser and litigants.

20 Q All right. But you're not aware of this

21 criteria being written down in any form anywhere that we

22 could see at this time?

) 23
I

A The requirements are clearly laid out in

24 381.986(8)(a)2.(a).

25
'f

Q Again, I'm only referring to the requirement

81

1 regarding technological and ability to cultivate

2 marijuana. I don't see any criteria that specifies when

3 one entity could be said to be able to do so in 30 days

4 or 35 days or 40 days. So that's the specific criteria

5 that I'm wondering what was evaluated to make that

6 determination. Not the loser part, not the litigant

7 part, but just the part about the technological and -

8 technological and existing infrastructure requirement.

9 A So the second half of the compound sentence

10 after the "semi" and the "and" which provides

11 documentation to the department that it has an existing
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12 infrastructure, technical and technological ability.

13

14

15

16

MR. REDNER: where's the documentation?

THE WITNESS: It was submitted by the -

MR. REDNER: what is

MR. GONZALEZ: objection. One person's asking

17 question.

18 THE WITNESS: who do I answer?

19 BY MR. GERSTIN:

20

21

22

23

24

Q

A

Q

A

Q

what is the documentation?

Can you answer my question, please?

You should answer me.

okay. what was your question.

What is the documentation? It uses a undefined

25 word here. It just says "which provides documentation."
~

82

1 I'm just wondering what that documentation

2 consisted of. was it an affidavit? Was it actual

3 pictures? was it a site visit? what was -- what was

4 that documentation that the department required these

5 entities to submit in order to get the ability to have a

6 license which could be worth in the millions of dollars?

7 What was that documentation?

8

9

MR. GONZALEZ: objection to the form.

THE WITNESS: 50 the legislature required it as

10 noted in the reference to this section of statute,

11 and it required documentation to be submitted. And

12 that could be different for each would then DO,

13 would be MMTC.

14 BY MR. GERSTIN:

15

16

Q

A

And who reviewed that documentation?

The office of Medical Marijuana use.
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who at the office of Medical Marijuana use?

Myself, the director.

Are you familiar with infrastructure and

20 technological and technical ability to begin cultivating

21 marijuana within 30 days?

22

23

24

A

Q

A

Yes.

You are?

I've inspected almost every cultivation

25 facility in the state.
¥-

83

1 Q And you believe that you're able to determine,

2 based upon a submission, whether or not an entity is

3 able to cultivate marijuana within 30 days?

4 A I believe the department is able to comply with

I 5 the statute, yes.

6 Q But the department doesn't always comply with

7 the statute, does it?

8

9

10

A

Q

NO, the department follows the law.

I'm going to show you --

MR. GONZALEZ: You want to make this Number 6

11 and this will be Number 7 now?

12 MR. GERSTIN: Sure, that's fine. We're going

13 to make Number 5 Number 6. 50 we'll make this

14 Number 7. we'll just wait.

15 THE VIDEOGRAPHER: We're going off the record.

16 The time is 5:55 p.m.

17 (plaintiffs' Exhibit 7 was marked for

18 identification.)

)

19

20

THE VIDEOGRAPHER: We're back on the record.

The time is 5:55 p.m. Counsel, you may proceed.
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21 BY MR. GERSTIN:

22 Q Ms. Coppola, before the break I was about to

23 mark the document for identification purposes as Exhibit

24 Number 7. It's an e-mail at the top from an Alexis

25 Lambert to you and some others dated october 4, 2017.
~

84

1

2

3

4

5

6

7

DO you recognize thi s e-mail string?

A I don't have it in front of me.

Q Sorry. (Handing.)

A Yes.

Q And how do you recognize it?

A It was sent to me.

Q And this is in the course of your duties as a

8 deputy director of the Department of Health?

9

10

A

Q

That is correct.

Now, in your role as the deputy director was

11 one of the things that you handled revisions to the

12 office of Medical Marijuana use website?

13

14

A

Q

Yes.

And isn't it true that the office of Medical

15 Marijuana use website is I guess one of the sources that

16 the office direct patients and caregivers and doctors to

17 review the most up-to-date information regarding the

18 Office of Medical Marijuana use, identification cards

19 and medical marijuana treatment center information?

20

21

22

23

24

25

A

Q

A

Q

A

Q

Yes.

what is this e-mail string about?

An update to the website.

And what particularly is this update about?

A statement about ID cards.

If we look at the e-mail from Ms. Geary to you
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85

86

telling you there?

A That my statement below that was unclear.

Q And how so?

A Because it gave the appearance that we've been

i gnori ng the law since it was enacted and we hadn't.

MR. GONZALEZ: object to the form.

THE WITNESS: During the implementation they

could provide verification of their identity with a

driver's license, that's correct, or ID card.

Q Yes.

A "Small edits- you can soften the language but

we don't want to do is give the appearance that we have

been ignoring the law since it was enacted."

Q Do you have an understanding of what she was

Q So it isn't true that patients were able to get

medical marijuana in Florida prior to the time that they

had an approved application on file just using a

driver's license?

BY MR. GERSTIN:

Q But that's not permitted under the statute,

correct?

1 on October the 3rd that begins on the bottom of page I,

2 it says -- maybe you could read that for us and explain

3 that particular email to us.

A From Nichole?4

5

6

7

8

9

10

11

12

13

) 14

15

16

17

18

19

20

21

22

23

24

25
¥-

1

2

A

Q

which version?

The version that was offered at the time this
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14

15

16

17

, 18
)

19

20

21

22

23

24

25
if
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e-mail was written.

A I believe this was the period -- judging by the

dates, that we were implementing the legislation that

was just recently signed. So obviously the

department -- there's some amount of time to build

something to implement it.

Q So at that time was the department allowing

patients to obtain medical marijuana using just the

driver's license without an approved registry

application on file?

A During the implementation some patients may

have been able to use their ID card or driver's license

prior to our identification card rule being in effect.

Q But that wasn't something authorized under the

statute, correct?

A Identification cards?

Q NO, the filling of orders without an

identification card or an application on file.

A r don't recall where in 381.986 it prohibits

that.

Q okay. So I think we marked it. I'm not sure

if it's been marked yet, but I think it's Number 6.

A I don't have it.

87

1 MR. GONZALEZ: It's 5.

2 BY MR. GERSTIN:

3 Q If we look at page number -- r'm sorry, these

4 pages aren't numbered. It looks 1i ke it's --

5 A Section 77

6 Q -- Section 8.

7 A okay.
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If we look at Section B and it's under I

9 don't know whether 13 comes up. It's number 13 under

10 number B in parenthesis, a few pages back, and it starts

11 with, "when dispensing marijuana."

12

13

A

Q

I'm with you.

If we look at Cd) under 13, doesn't it require

14 that an MMTC only dispense medical marijuana to an

15 active and valid medical marijuana use registry

16 identification cardholder?

17

1B

A

Q

Yes.

So is that not in conflict with dispensing to

19 those that don't have a valid medical marijuana use

20 registry identification card?

21 A Dispensations occurred before 8-A was updated

22 to include that language, and so that's why the email,

) 23 as I originally wrote it, to the edits of good attorneys

24 said during the implementation of the registry card

25 program prior to Senate Bill 8-A they may have been
'f

88

1 dispensed without an ID card.

2 Q well, I don't know that I see prior to senate

3 Bill B-A in here. DO you see that in here?

4

5

A

Q

I can tell by the date of the e-mail.

well, the registry card program, that came into

6 force under B-A, didn't it?

7

B

9

A

Q

A

No.

It didn't?

It was March -- I don't recall the specific

10 date.

11 Q Yes, it does say March of 2017 actually.
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okay.

So are you saying that MMTCs weren't dispensing

14 medical marijuana to just those that had a Florida

15 driver's license or Florida identification card?

16

17

A

Q

I'm sorry, I don't understand the question.

Are you saying that medical marijuana treatment

18 centers were not allowing dispensing under those just

19 using a driver's license or identification card? IS

20 that what you're saying?

21

22

A

Q

Sorry, one more time.

Are you saying that at this time, before the

23 website was changed, that MMTCS were not dispensing

24 marijuana just pursuant to a Florida driver's license or

25 Florida identification card and not ensuring that the
!f

89

1 patient had a medical marijuana use registry

2 identification card, which I understand took some time

3 to get -- there were some delays in setting up that

4 system?

5 A So two things. Like the statement says, during

6 the implementation of the card program patients may have

7 been dispensed without an 1D card. There were

8 dispensing organizations that were authorized to

9 dispense prior to the identification card rule.

10 Q So you're saying that this e-mail only refers

11 to those patients that are qualified previously under

12 the statute before 8-A came into force? That's what

13 this e-mail is referring to; is that what you're saying?

14 A NO, the e-mail is saying that during the

15 implementation of the registry card program patients

16 could verify their identity and registration using a
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17 driver's license or identification card.

18 Q 50 is it your understanding that the law

19 doesn't apply during the implementation program, during

20 the implementation of it?

21 MR. GONZALEZ: objection.

22 BY MR. GER5TIN:

23

24

25
!f

Q

A

Q

I'm not understanding.

what was the question?

Are you saying that the law itself does not

90

1 apply during the implementation period?

2

3

A

Q

NO, I didn't say that.

so why is it that you're defending

4 implementation period?

5 A I'm reading -- you asked me what the e-mail was

6 saying and so I was just referencing the e-mail and what

7 it said. And then I went on to add that some dispensing

8 organizations received dispensing authorizations before

9 the authority could promulgate a card rule, so that is

10 also a category of people that would maybe potentially

11 verify with a driver license or identification card.

12 Also, as you know, statute is effective upon

13 signature and approval, and it does take any program

14 time to build systems to comply with new legislation.

15 Q Certainly. certainly. So were there any

16 enforcement actions or violations issued to any MMTCs

17 that were issuing -- dispensing medical marijuana

18 without having registry identification cards?

19

20

A

Q

For when?

ouring the implementation period.
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Can you be more specific, please?

well, I think you said during the

23 implementation period the requirement that appears in

24 13(d) did not necessarily apply; is that correct?

25
i?-

A NO, I didn't say didn't apply. I mentioned

91

1 that there were dispensing organizations that received

2 dispensing authorizations prior to identification card

3 rules and may have picked up orders using their driver

4 license or identification card.

5 Q Yeah, but I'm not talking about the licensing

6 of dispensary organizations. I'm speaking of the

7 patients obtaining the registry identification cards.

8 This program, both the initial program under the DO

9 regime and the card program is contingent upon each

10 patient having their own identification card; isn't that

11 correct?

12 A NO. There were patients that existed prior to

13 the application -- excuse me, when I say application,

14 I'm referring to the 10 application rule.

15 Q well, r'm not really speaking of any rule. I'm

16 just speaking of the fact that this program, whether any

17 iteration of 381.986 always required that the patients

18 have identification cards, every single one; is that not

19 true?

20

21

22

23

A

Q

A

Q

Correct.

That is true?

No, that's not true.

So when was it that identification cards were

24 not required?

25 A Identification cards could not be required
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1 prior to the adoption of 64-4.011, our identification

2 card rule.

3 Q And when was that? when was that rule adopted?

4 A I do not recall a specific adoption date of

5 64-4.011. If someone has the administrative code.

6 Q well, I guess -- so are you -- so it's your

7 testimony that there are certain patients that were able

8 to obtain medical marijuana without having

9 identification cards and that was fully consistent with

10 the Florida statutes?

11 A I'm saying that during the implementation some

12 programs could have verified their identity with a

13 driver license or identification card.

14 Q well, I don't think that's really my question.

15 I'm just asking whether or not it's your testimony that

16 it's in compliance with the 381.986 that was in force at

17 the time that a patient did not need a registry

18 identification card in order to pick up marijuana?

19 MR. GONZALEZ: objection. That calls for a

20 legal conclusion about the compliance of the

21 statute. It's asked and answered several times.

22

23

MR. GERSTIN: what's the answer?

MR. GONZALEZ: And I have no idea how this

24 relates to any of the claims in this case. This is

25 so far afield and I've been letting it go for --
~

93

1

2

(unreportable crosstalk.)

THE REPORTER: Hang on. One at a time, please.

page 79

Appendix 1106



courtneycoppola.txt
3 One at a time, please.

4

5

MR. GERSTIN: we can move on.

MR. GONZALEZ: I don't think it's reasonably

6 calculated. I think -- let's move on.

7 MR. GERSTIN: we will certainly move on.

8 certainly.

9 BY MR. GERSTIN:

10 Q If we can turn to

11 MR. GERSTIN: I'm just going to mark this

12 particular exhibit. This is a -- one more recent

13 weekly updates.

14 (plaintiffs' Exhibit 8 was marked for

15 identification.)

16 BY MR. GERSTIN:

17 Q we put before you a document that we've marked

18 for identification purposes as Exhibit Number 8. Are

19 you familiar with this document?

A Yes.

Q What is it?

A The weekly update for June 29th, 2018.

Q Was this a document that was prepared in the

normal course of business of the Department of Health?

20

21

22

23

24

25
.j!

1

A

Q

Yes.

Were you involved in the preparation of this

94

2 particular document?

3

4

A

Q

Yes.

Why is it that Rick Scott's name appears in the

5 header?

6

7

A

Q

He's the Governor of the State of Florida.

No other reason?
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NO.

was it your decision to put Rick Scott's name

10 in the header?

surgeon General is in compliance with the Department of

Health I s brand and style guide.

Q And why -- do you know the brand and style

guide requires that the Governor and surgeon General and

p appear in the header of department publications?

11

12

13

14

15

16

17

18

A

A

Q

Having the current Governor and the current

NO.

And what is the purpose of these weekly

19 updates?

20 A These were borne out of an abundance of

21 questions from interested state holders, legislators,

22 patients, applicants, would-be applicants, lawyers,

23 people who were very interested on the implementation of

24 our program.

25
!f

Q Now, there's a number here for approved ID card

95

1 applications?

2

3

4

5

A

Q

A

Q

Yes.

What does that number represent?

The number of approved ID card applications.

So if someone does a change of address, does

6 that get included in there?

7

8

A

Q

Yes.

Someone switches a caregiver, does that get

9 included in there?

10 A If they've submitted a change from their

11 request form.
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IS there a number that actually has the

13 operative number under the statute that determines

14 whether or not additional licenses will be issued?

15

16

A

Q

Is there a number?

Is that number printed anywhere on this

17 document that's distributed to state holders?

18

19

20

A

Q

A

NO.

00 you know why that is?

So when this was originally designed, it was

21 based off of our office's attendance to a legislative

22 committee where the members were interested in knowing

23 exactly how many IO card applications we approved every

24 week.

25
.If

Q So they just wanted to know, 1i ke renewal IO

96

1 cards and things of that nature? Not actual new

2 patients that hadn't received medical marijuana at all?

3 A New patients are included in that as well.

4 It's all IO card applications that were approved and it

5 also breaks it down how many were approved since the

6 week before.

7 Q But does it break it down to the new

8 applications, new patients being added to the system

9 under the similar criteria to determine whether four

10 additional licenses would be awarded? IS that anywhere

11 on here?

12 A So that's not what 381.986 -- it doesn't say

13 new applicants.

14

15

Q

A

What do you mean?

381.986 does not say new applicants as it

16 relates to MMTC licensure.
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oh, okay. So does it not say active and

18 qualified patients in the registry? IS that number

19 anywhere fleshed out here?

20 A NO, it's on the weekly. It just doesn't say

21 new.

22

23

Q

A

Is there a reason for that not being on there?

Like I just mentioned, the reason this number

24 was included at all in the weekly was because the

25 legislature was interested in knowing how many
!f

97

1 applications we were approving week by week.

2 Q But the legislature is not in session right

3 now, are they?

4 A NO. You asked why that was there and that's

5 why.

6 Q DO you send this to the legislature, these

7 updates?

8

9

A NO.

THE VIDEOGRAPHER: I need to change the media

10 real quick.

11

12

MR. GERSTIN: Sure.

THE VIDEOGRAPHER: There is the end of Media

13 Unit Number 1. We're going off the record. The

14 time is 6:13 p.m.

15 (Brief pause.)

16 THE VIDEOGRAPHER: Here begins Media unit

17 Number 2 in the deposition of courtney coppola.

18 we're back on the record. The time 6:15 p.m.

19 counsel, you may proceed.

20 (Plaintiffs' Exhibit 6 was marked for

page 83

Appendix 1110



21 identification.)
courtneycoppola.txt

22 BY MR. GER5TIN:

23 Q So we're looking at Exhibit 6 and Exhibit

24 Number 8, and I'm wondering, I'm looking at Exhibit

25 Number 6 and it indicates that -- it's my understanding
!f

98

1 as to the issuance of four additional medical marijuana

2 treatment center licenses, this is the provision that

3 appears in 8-A (4) or C(4) maybe. 8-A(4).

4

5

6

7

A

Q

A

Q

I'm with you.

Are you familiar with that provision there?

Yes.

Can you explain to me what that means by (1),

8 the registration of 100,000 active qualified patients in

9 the medical marijuana use registry?

10 A It means that there are 100,000 patients who

11 are have active ID cards.

12 Q So if I look at Exhibit Number 8, at the top it

13 says, "Patients in the Registry: 129,929."

14

15

A

Q

That's correct.

So how is"it that there's that many patients in

16 the registry but not a hundred thousand patients to

17 trigger this provision in Exhibit Number 6?

18 A Registration in the registry doesn't

19 necessarily mean that they've applied or been approved

20 for their identification card.

21 Q So in this context that would be approximately

22 30,000 people that may be in the registry but have not

23 obtained ID cards for some reason?

24

25

A

Q

That's correct.

So before Senate Bill 8-A was passed, between
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1 the time that Amendment 2 came into force in the

2 beginning of 2017, were patients able to procure medical

3 marijuana for the expanded conditions that were found

4 under Amendment 2?

5 A So it is up to the qualified ordering physician

6 to determine whether or not a patient qualifies as it

7 relates to their standard of care, either 458 or 459,

8 medical doctor or doctor of osteopathic medicine.

9 Q Assuming that the reasonable physician has made

10 that determination, was it permissible for an MMTC to

11 distribute or dispense medical marijuana to patients

12 that were suffering from the conditions that only appear

13 in Amendment 2 but did not appear as qualifying

14 conditions under 381.986 at that time?

15 A conditions is very clearly exempt from public

16 record and is not something that MMTC would ever have

17 the ability to know about a patient, and they're not

18 required to tell an MMTC what their condition is.

19 Q So correct me if I'm wrong, as long as a doctor

20 had entered this -- these patients into the registry,

21 the MMTC would not know why they were entered into the

22 registry and could rely on the doctor's registry input;

23 is that correct?

24 A Correct. 381.986 requires the qualified

25 ordering physician to be in compliance with all of the
!?-

100

1 statutory requirements to determine if a patient is

2 qualified and enter them into the registry. The MMTC is
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3 not privileged to know how or what the physician

4 reviewed about a patient.

5 Q well, at the time a patient is entered into the

6 registry, is the condition not specified?

7

8

A

Q

when are you referring to?

when a physician decides that a person is

9 eligible for a medical marijuana, do they not input into

10 the registry the basis for their determination?

11 A That hasn't always been a requirement of the

12 law or the registry.

13 Q So at the time, this is 2017, did the registry

14 require that the physician input the reason why they're

15 authorizing medical marijuana? Just between the time

16 period of two thousand -- January 2017 until the time

17 the Senate Bill 8-A was enacted.

18

19

20

21

A

Q

A

Q

No.

It did not require?

NO.

So that was a feature that was added post 8-A;

22 is that fair to say.

23 A Post the qualifying conditions being added,

24 correct.

25
'f

Q Did the department have an official position

101

1 about doctors making a recommendation to persons with

2 expanded conditions under Amendment 2 that did not

3 appear under then existing 381.986?

4

5

A

Q

No.

I'm going to show you a document that we're

6 going to mark as Exhibit Number 8 --

7 MR. GONZALEZ: 9.
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9. 9

9 (plaintiffs' Exhibit 9 was marked for

10 identification.)

11 BY MR. GERSTIN:

12 Q showing you a document that we've marked for

13 identification purposes as Exhibit Number 9 and I'm

14 wondering if this is a document that you've seen before.

15

16

17

18

19

A Yes.

Q what ;s this document?

A This is a document that was prepared for, it

appears, EDR, Revenue Estimating Conference.

Q And I take it that you've seen this document in

20 your official capacity with the office of Medical

21 Marijuana use; is that fair?

22

23

A

Q

Yes.

This is a document that -- if you look at this

24 document, do you understand -- can you tell me what this

25 document is about?
!f

102

1 A It appears to be about the use of medical

2 marijuana for debilitating conditions, estimating tax,

3 sales tax.

4 Q Did the Department of Health have any input on

5 the preparation of this analysis?

6

7

8

9

A

Q

A

Q

No.

None at all?

Not that r'm aware of.

If you look at page number 7, under the second

10 paragraph under prices, can you read that for us?

11 A prices. "This analysis discusses"
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13

14

15

Q

A

Q

A

Courtneycoppola.txt
NO, the second one, the one after that.

"since the text"?

Yes.

okay. "since the text of the Amendment itself

16 appears not to limit marijuana products to highly

17 processed ones, such as oils and tinctures,

18 it is likely that a large share of the product sold

19 under Scenarios I, II, and III will be probably less

20 processed and thus less expensive to

21 produce."

22 DO you want me to continue?

23 Q No. That's fine.

24 If we look at the table above that, it also

25 seems to indicate that there are distinctions between
¥

103

1 the rules promulgated under the DOH'S authority under

2 381.986 and Amendment 2. DO you agree with that?

3 A No, I see DOH proposed rule adopted as is under

4 381.986, 2016, and then users under DOH rule as

5 proposed. I don't see any reference to the amendment.

6 Q The next one.

7 A DOH rules challenged by court under Amendment 2

8 without any implementing rules.

9 Q So this is an analysis that compares the

10 provisions of Amendment 2 with 381.986 provisions and

11 the DOH rules that had been proposed; is that fair to

12 say?

13

14

15

16

MR. GONZALEZ: object to the form.

THE WITNESS: I can't speak to the intent of

the document.

BY MR. GERSTIN:
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This document seems to suggest that whatever

18 the DOH rules were, they're not the same as what is

19 authorized under Amendment 2. DO you agree with that?

20 A No. I don't know what the intent or purpose

21 was. It just says that the rule is challenged and

22 courts under Amendment 2 without implementing rules.

23 But are these estimations?

24 Q They just seem to be, yeah, estimations under

25 different scenarios, it appears.
'f

104

1

2

A

Q

Yeah, hypotheticals.

Do you agree that the text of the amendment

3 itself appears not to limit marijuana products to highly

4 processed ones such as oils and tinctures?

5 A Highly processed doesn't appear in the

6 amendment, no.

7 Q DO you know what the outcome of this particular

8 document was, what it was used for?

9

10

A

Q

No.

Have you participated or seen any subsequent

11 analysis such as this regarding distinctions between

12 Amendment 2 and DOH rules or 381.986?

13 A No, not that I recall.

14 Q And if we look at -- scratch that.

15 MR. GERSTIN: Yeah, I think we're just going to

16 rap up. why don't we take a one-minute break and

17 then I think we're going to be done.

18 THE VIDEOGRAPHER: we're going off the record.

19 The time is 6:26 p.m.

20 (Break taken.)
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THE VIDEOGRAPHER: we are going back on the

22 video record. The time os 6:31 p.m. counsel, you

23 may proceed.

24 BY MR. GERSTIN:

25
'f

Q MS. coppola, we were talking about the time

105

1 period between the passage of Amendment 2 and the

2 enaction of Senate Bill 8-A prior to the break and I

3 just wanted to ask, had there been any agency actions by

4 the Department of Health pursuant to the constitutional

5 amendment before the time that 8-A was enacted?

6 A Can you give me the date that senate Bill 8-A

7 was signed?

8 Q perhaps. It's -- well, I believe it was

9 sometime in september because it was a special session.

10

11

MR. ELEND: NO, no, no, it was June.

THE WITNESS: I just don't know the date in

12 June.

13 BY MR. GERSTIN:

14

15

Q

A

Let's see, it should say on here.

For some reason I have the 25th in memory. And

16 then I don't know if you have the FAR publication. Oh,

17 I may have that one.

18

19

Q Looks like this was --

MR. ELEND: June 23rd is when it was reported.

20 Sorry. I'm not supposed to talk.

21 BY MR. GERSTIN:

22 Q So let's just say between January of 2017 and

23 June of 2017, that would be approximately the time that

24 Amendment 2 was in force, yet Senate Bill 8-A had not

25 yet come into force.
page 90

Appendix 1117



CourtneyCoppola.txt

106

1 Now, during this time period did the Department

2 of Health take any agency action pursuant to Amendment

3 2?

4 A we didn't adopt any regulations prior to that

5 time.

6 Q was there any other steps towards

7 implementation of Amendment 2 taken during that time

8 period?

9

10

MR. GONZALEZ: objection to form.

THE WITNESS: I would say, yes. The

11 department, of course, once it was in effect as of

12 January 3rd reviewed it and started, you know,

13 determining its plan for what it required,

14 implementation, the duties of the department.

15 BY MR. GERSTIN:

16 Q Now, during that time period I'm sure there

17 were many calls to the office of Medical Marijuana use

18 by patients and physicians and all kinds of stakeholders

19 regarding the impact of Amendment 2 on the existing law;

20 is that fair to say?

21

22

A

Q

Yes, we get lots of calls.

were there patient calls or any calls regarding

23 the dispensing of medical marijuana pursuant to

24 Amendment 2, the expanding conditions, during that time

25 period of January to June of 2017 when Amendment 2 was
If

107

1 in force but there was no Senate Bill 8-A on the books

2 yet?
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I don't recall a specific phone call, but I'm

4 sure we got lots of phone calls about Amendment 2.

5 Q Do you recall what the answer was given by the

6 Department of Health to these patients about whether or

7 not they could go to their doctor and fill medical

8 marijuana orders or obtain medical marijuana

9 recommendations based upon the expanded conditions under

10 Amendment 2?

11 A r'm sure it's the answer I provide earlier,

12 which is it's up to the qualifying ordering physician to

13 determine if the patient qualifies under all of the

14 Florida laws. And then beyond that, the department

15 doesn't provide legal advice to people.

16 Q So is it fair to say the department didn't take

17 a particular position as to physicians possibly

18 recommending their patients during that time period for

19 medical marijuana under the expanded conditions? Is

20 that a fair characterization?

21 A NO. The department believes that physicians

22 have to be in compliance with -- they're depending on

23 458, 459, their statutes which they're licensed under

24 and any Florida law if they're going to order medical

25 marijuana, because 381.986 isn't carved out and they
¥

108

1 have to meet all the requirements in that in order to

2 recommend marijuana for a patient.

3 Q Are you aware of any investigations of

4 physicians or patients that were obtaining medical

5 marijuana under the guise of the expanded conditions

6 between the time that Amendment 2 was passed and 8-A

7 came into force and the investigations regarding that
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8 sort of issue?

9

10

A

Q

NO.

That wasn't a subject that anyone had filed any

11 sort of complaints about or anything like that?

12 A The office of Medical Marijuana use doesn't

13 receive complaints about physicians.

14 Q During that period, do you know if the medical

15 marijuana treatment centers or the DOS had the capacity

16 to serve patients that would qualify under the expanded

17 conditions?

18 A Like I mentioned before, MMTCs don't know the

19 qualifying condition of the patients that they're

20 serving, so that's not part of the calculus. They are

21 required to dispense to patients who are entered into

22 the registry by their qualified ordering physician and

23 the statutory mandate is on the qualified ordering

24 physician to comply with Florida law.

25
¥-

Q Do you know if MMTCs and physicians -- or at

109

1 the request of physicians were dispensing medical

2 marijuana to patients with PTSD during the period of

3 January of 2017 to June of 2017?

4

5

A

Q

Sorry, can you

Do you know if MMTCS at the behest of doctor

6 recommendations were dispensing medical marijuana to

7 patients under the expanded condition of PTSD during the

8 time of January 1, 2017 and June 1, 2017?

9 A I don't think physicians can request of an MMTC

10 any kind of particular treatment toward their patient.

11 381.986 requires there be no coordination there.
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I'm sorry, let me clarify.

13 DO you know if doctors were making those

14 recommendations and MMTCs were abiding by those

15 recommendation? Do you have any knowledge of that

16 happening?

17 A Like I mentioned, condition wasn't collected

18 there at that time, so I don't -- it's up to the

19 qualified ordering physician to determine if

20

21

Q

A

Sure.

-- and I'm assuming they would have it in their

22 patient record, but I don't have access to those.

23 Q certainly. But have you ever heard of that

24 sort of facts in the course of your duties as the deputy

25 director that that was occurring anywhere in the State
¥

110

1 of Florida?

2 A NO. physicians weren't notifying me of their

3 patient records.

4 Q well, were the patients notifying you that, you

5 know, certain patients were getting this and certain

6 weren't or there was any confusion? There as no -- you

7 have no knowledge of whether or not that was occurring

8 or not?

9

10

MR. GONZALEZ: object to the form.

THE WITNESS: It's not part of any review I do.

11 There wasn't -- condition wasn't captured in the

12 registry at that time and it's not something the

13 department reviews, and also it's not part of the 10

14 card process. There's no way for there's no

15 mechanism where a patient informs me of the

16 condition for which they're accessing the program.
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17 BY MR. GERSTIN:

18 Q Oh, well, I meant to say were not allowed to

19 obtain from their doctor, the department wouldn't give

20 them any sort of guidance as to whether or not this was

21 a permissible route to take or not?

22 MR. GONZALEZ: objection to the form, and asked

23 and answered.

24 THE WITNESS: NO, it's up to the qualified

25 ordering physician to determine. And then beyond
'f

111

1 that, the department doesn't provide legal advice.

2 BY MR. GERSTIN:

\
/

3

4

5

6

7

8

Q okay. All right. I have no further questions.

MR. GERSTIN: Any questions?

MR. GONZALEZ: No.

THE VIDEOGRAPHER: Stand by, please.

MR. GERSTIN: Thank you very much.

THE VIDEOGRAPHER: This is the end of Media

9 unit 2 in the deposition of courtney coppola. we're

10 going off the record. The time is 6:39 p.m.

11 (witness excused.)

12 (whereupon the Deposition was concluded at or

13 about 6:39 p.m.)

14 -000-

15

16

17

18

19

20
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21

22

23

24

25
'f

112

1

2

STIPULATIONS

3 IT WAS STIPULATED BETWEEN counsel for the

4 respective parties, with the consent of the witness,

5 that reading and signing of the foregoing deposition by

6 the witness be RESERVED.

7

8 THEREUPON, the deposition of

9 COURTNEY COPPOLA, taken at the instance of the

10 plaintiffs, was concluded at 6:39 p.m.

11

12 NOTE: The original and one copy of the

13 foregoing deposition will be held by JONATHAN S.

14 ROBBINS, ESQUIRE, copy to JASON GONZALEZ, ESQUIRE.

15

16

17

18

19

20

21

22

23

24

25
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6
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8

9

10

11

12

13

I 14I

15

16

17

18

19

20

21

22

23

24

25
¥
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VERITEXT LEGAL SOLUTIONS
One Biscayne Tower, Suite 2250

2 South Biscayne Boulevard
Miami, Florida 33131

(305) 376-8800

July 13, 2018

Courtney coppola, Deputy Director
Florida office of Medical Marijuana use

RE: Florigrown, LLC, et al vs Florida Department of
Health, et al

Dear MS. coppola,

The reference transcript has been completed and is

being e-mailed to you for reading and signing purposes.

upon receipt, please print the Errata Sheet and make

any all corrections on the Errata Sheet. please return

the Errata Sheet via mail or email

litsup-fla@veritext.com to our office within 30 days

from receipt of this e-mail.

The original of this deposition has been forwarded to

the ordering party and your errata, once received, will

be forwarded to all ordering parties as listed below.

Sincerely,

veri text Florida Production Department

cc: Jonathan S. Robbins, Esq.
Jason Gonzalez, Esq.

114

1 ATTACH TO THE DEPOSITION OF COURTNEY COPPOLA
CASE: FLORIGROWN, LLC, a Florida limited liability

2 company and VOICE OF FREEDOM, INC., d/b/a Florigrown vs.
FLORIDA DEPARTMENT OF HEALTH, OFFICE OF MEDICAL
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4

5

6

7

8

9

10

11
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MARIJUANA USE, CHRISTIAN SAX, in his official capacity
as Director of the Office of Medical Marijuana Use,
CELESTE PHILIP, M.D., M.P.H., in her official capacity
as State surgeon General and secretary of the Florida
Department of Health, RICK SCOTT, in his official
capacity as Governor of the state of Florida, and THE
STATE OF FLORIDA
CASE NO.: 2017 CA 002549

ERRATA SHEET

I, COURTNEY COPPOLA, have read the foregoing

deposition given by me on July 10, 2018, in Tallahassee,

Florida, and the following corrections, if any, should

be made in the transcript:

12 PAGE LINE CORRECTION AND REASON THEREFOR

13

14

15

16

17

18

19 subject to the above corrections, if any, my testimony

20 reads as given by me in the foregoing deposition.

115

Florida, this

COURTNEY COPPOLA

21 SIGNED at

22 day of , 20_.

23

24

25
'f

1

2

CERTIFICATE OF REPORTER OATH

3 STATE OF FLORIDA

4 COUNTY OF DUVAL

5

6 I, the undersigned authority, hereby

7 certify that COURTNEY COPPOLA named herein personally
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Marjie M. Kline, CSR-3545, RPR
NOTARY PUBLIC - STATE OF FLORIDA
MY COMMISSION NO.: GG040536
EXPIRES: October 21, 2020

WITNESS my hand and official seal this

13th day of July, 2018.

courtneycoppola.txt

appeared before me and was duly sworn on July 10, 2018.8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
\
;' 23

24

25
.'f

1

2

REPORTER'S DEPOSITION CERTIFICATE

3 STATE OF FLORIDA

4 COUNTY OF DUVAL

5

6 I, Marjie M. Kline, CSR-3545, RPR, and Notary

7 public in and for the State of Florida at large, hereby

8 certify that COURTNEY COPPOLA appeared before me for the

9 taking of the foregoing deposition, and that I was

10 authorized to and did stenographically and

11 electronically report the deposition, and that the
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12 transcript is a true and complete record of my

13 stenographic notes and recordings thereof.

14 I FURTHER CERTIFY that I am neither an attorney,

15 nor counsel for the parties to this cause, nor a

16 relative or employee of any attorney or party connected

17 with this litigation, nor am I financially interested in

18 the outcome of this action.

19 DATED THIS 13th day of July, 2018 at

20 Jacksonville, Duval county, Florida.

21

22

23

24

25
'f

1

2

3

4

5
July 13, 2018

Marjie M. Kline, CSR-3545, RPR

VERITEXT LEGAL SOLUTIONS
One Biscayne Tower, Suite 2250

2 South Biscayne Boulevard
Miami, Florida 33131

(305) 376-8800

117

JASON GONZALEZ, ESQUIRE
6 SHUTTS & BOWEN LLP

215 south Monroe Street
7 Suite 804

Tallahassee, Florida 32301
8 Jasongonzalez@shutts.com

9 RE: Florigrown, LLC, et al vs Florida Department of
Health, et al

10

11
Dear Mr. Gonzalez,

With reference to the deposition of courtney coppola
12 taken 7/10/18 in connection with the above-captioned

case, please be advised that the transcript of the
13 deposition has been completed and is awaiting signature.

14 please have your client read the transcript and complete
the errata page. upon completion, please send the

15 signed errata to our office at Two south Biscayne Blvd.,
Ste. 2250, Miami, FL, 33131, or email ir to

16 litsup-fl@veritext.com
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18

19

20

21

22
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If this is not taken care of, however, within the next
30 days, we shall conclude that the reading and signing
of the deposition has been waived and the original,
which has already been forward to the ordering attorney,
may be filed with the clerk of the Court without further
notice.

sincerely,

production Department
23 veritext Florida

24

25
~
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Florida Department of Health
"Use of Marijuana for Debilitating Medical Conditions"

Constitutional Amendment Analysis

I. CONFERENCE PLANNING ASSUMPTIONS

This analysis assumes the proposed Constitutional Amendment entitled "Use of Marijuana for
Debilitating Medical Conditions" will be approved by the Florida voters and will have an
effective date of January 3, 2017. These planning assumptions are based on the best infonnation
available as of October 19,2015 and may be amended as additional information becomes
available. These assumptions are not a statement of position from the Florida Department of
Health (Department). The analysis further assumes the Department will: (1) promulgate rules by
June 30, 2017, (2) issue qualified patient and caregiver identification cards prior to October 1,
2017, and (3) register Medical Marijuana Treatment Centers prior to October 1, 2017.

The Department analysis provides general planning assumptions, as well as a series of
assumptions specific to marijuana, physician authority under state and federal law and
regulations, patient and caregiver identification cards, Medical Marijuana treatment Centers, and
the Department's responsibilities.

Based on the most recent estimate from the Office of Economic and Demographic Research of
440,552 qualified patients, the Department estimates that when the program is fully
implemented, the number of caregivers to be 130,844 and registered Medical Marijuana
Treatment Centers to be 1,965. These estimates were derived from experience data for the State
of Colorado.

1.0 Conference General Planning Assumptions
1.1. The Constitutional Amendment will appear on the ballot in November 2016.
1.2. The Constitutional Amendment will be approved by voters and be effective

January 3,2017.
1.3. The constitutional amendment has three components: (1) Physician certification,

(2) Patient and caregiver identification cards, and (3) Medical Marijuana
Treatment Center registration and regulation.

2.0 Marijuana
2.1. Marijuana is a Schedule 1 Controlled Substance under the Federal Controlled

Substances Act, 21 CFR 1308.1l.
2.2. Cannabis is a Schedule I Controlled Substance in section 893.03(l)(c)7, Florida

Statutes (2014).
2.3. The U.S. Food and Drug Administration (FDA) has not recognized or approved

the marijuana plant as medicine. The Department of Health does not have
expertise in the regulation of healthcare products.

2.4. Section 381.986, Florida Statutes, authorizes the medical use of low-THC
cannabis by qualified Florida patients.
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Florida Department of Health
"Use of Marijuana for Debilitating Medical Conditions"

Constitutional Amendment Analysis

3.0 Physicians
3.1. Florida licensed physicians authorized to provide certification of a qualified

patient include medical doctors licensed under Chapter 458 Florida Statutes, and
doctors of osteopathy as licensed under Chapter 459 Florida Statutes.

3.2. Currently, licensed physicians cannot prescribe marijuana under Florida Jaw.
3.3. Licensed physicians in Florida can prescribe Jow-THC cannabis under 38 1.986,

Florida Statutes.
3.4. Licensed physicians will not be required to offer patients a certification for use of

medical marijuana.
3.5. Pharmacies and dispensing physicians are not authorized to dispense Schedule J

Controlled Substances.
3.6. Physician certification and other documentation that links the patient to their

medical condition arc protected health information and exempt from public
records release.

3.7. Physical exam and full assessment of patient's medical history will be required
prior to issuing a physician certification.

4.0 Qualifying Patients & Caregivers
4.1. Qualifying patient and caregiver identification cards will authorize the holder to

acquire and possess medical marijuana.
4.2. Qualifying patients under the age of eighteen will have custodial parent or legal

guardian permission to obtain an identification card.
4.3. Caregivers will be at least twenty-one (21) years old and have agreed to assist a

qualifying patient.
4.4. All records of the qualifying patients will be exempt from public records release.

5.0 Medical Marijuana Treatment Centers
5.1. Medical Marijuana Treatment Centers will register with the Florida Depaltment

of Health (DOH).
5.2. Medical Marijuana Treatment Centers will be inspected by DOH for issuance,

renewal, suspension and revocation of registration.

6.0 Department of Health
6.1. The DOH will promulgate rules by June 30, 2017 to implement the program

regulation outlined in the Constitutional Amendment.
6.2. The DOH will begin issuance of patient and caregiver identification cards prior to

October 1,2017.
6.3. The DOH will begin registering Medical Marijuana Treatment Centers prior to

October 1,2017.

2 I '1
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Florida Department of Health
"Use of Marijuana for Debilitating Medical Conditions"

Constitutional Amendment Analysis

u. PROGRAM DESCRIPTION

lfthe proposed Constitutional Amendment is enacted, the Florida Department of Health will
facilitate the: (1) acceptance of physician certifications, (2) patient and caregiver identification
cards, (3) qualifications and standards for caregivers, (4) Medical Marijuana Treatment Center
registration and regulation, and (5) regulation of the adequate supply of marijuana for a
qualifying patient's medical use. For each of these components, the Department's analysis cites
relevant definitions as provided in the constitutional amendment and indicates the Department's
responsibilities relative to each component.

1. Physician Certification

Definitions from Proposed Constitutional Amendment
• Debilitating Medical Condition means cancer, epilepsy, glaucoma, positive status for

human immunodeficiency virus (HIY), acquired immune deficiency syndrome (AIDS),
post-traumatic stress disorder (PTSD), amyotrophic lateral sclerosis (ALS), Crohn's
disease, Parkinson's disease, multiple sclerosis, or other debilitating medical conditions of
the same kind or class as or comparable to those enumerated, and for which a physician
believes that the medical use of marijuana would likely outweigh the potential health
risks for a patient.

• Marijuana has the meaning given cannabis in section 893.02(3), Florida Statutes, and, in
addition, "Low-THC cannabis" as defined in section 381.986(1 )(b), Florida Statutes,
shall also be included in the meaning of the term "marijuana."

• Medical use means the acquisition, possession, use, delivery, transfer, or administration
of an amount of marijuana not in conflict with Department rules, or of related supplies by
a qualifying patient or caregiver for use by the caregiver's designated qualifying patient
for the treatment of a debilitating medical condition.

• Physician means a physician who is licensed to practice medicine in Florida.
• Physician certification means a written document signed by a physician, stating that in

the physician's professional opinion, the patient suffers from a debilitating medical
condition, that the medical use of marijuana would likely outweigh the potential health
risks for the patient, and for how long the physician recommends the medical use of
marijuana for the patient. A physician certification may only be provided after the
physician has conducted a physical examination and a full assessment of the medical
history of the patient. In order for a physician certification to be issued to a minor, a
parent or legal guardian of the minor must consent in writing.

31 !' '1 co I'
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"Use of Marijuana for Debilitating Medical Conditions"

Constitutional Amendment Analysis

2. Patient and Caregiver Identification Cards

Definitions from Constitutional Amendment
• Identification card means a document issued by the Department that identifies a

qualirying patient or a caregiver.
• Qualifying patient means a person who has been diagnosed to have a debilitating medical

condition, who has a physician certification and a valid qualirying patient identification
card.

FDOH Responsibilities
1. Develop and maintain procedures for:

• Issuance and renewal of qualirying patient identification cards.
• Issuance and renewal of caregiver identification cards.

2. Update registry to maintain qualified patient information and caregiver information.
3. Educate patients and caregivers on identification card issuance processes.
4. Ensure qualirying patient infonnation is kept confidential.
5. Collect fees for identification cards.
6. Issue identification cards.
7. Replace lost identification cards, if necessary.
8. Renew identification cards.

3. Qualifications and Standards for Caregivers

Definitions from Constitutional Amendment
• Caregiver means a person who is at least twenty-one (21) years old who has agreed to

assist with a qualirying patient's medical use of marijuana and has qualified for and
obtained a caregiver identification card issued by the Department. The Department may
limit the number of qualirying patients a caregiver may assist at one time and the number
of caregivers that a qualirying patient may have at one time. Caregivers are prohibited
from consuming marijuana obtained for medical use by the qualirying patient.

FDOH Responsibilities
I. Establish qualifications and standards for caregivers.
2. Conducting appropriate background checks.
3. Establish procedures for the issuance and annual renewal of caregiver identification

cards.
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"Use of Marijuana for Debilitating Medical Conditions"

Constitutional Amendment Analysis

4. Medical Marijuana Treatment Center Licensure and Regulation

Definitions from Constitutional Amendment
• Medical Marijuana Treatment Center (MMTC) means an entity that acquires, cultivates,

possesses, processes (including development of related products such as food, tinctures,
aerosols, oils, or ointments), transfers, transports, sells, distributes, dispenses, or
administers marijuana, products containing marijuana, related supplies, or educational
materials to qualifying patients or their caregivers and is registered by the Department.

rDOH Responsibilities
1. Develop and maintain procedures to:

• Define procedures for registration of Medical Marijuana Treatment Centers,
including issuance, renewal, suspension and revocation of registration.

• Establish standards to ensure security, record-keeping, testing, labeling,
inspection and safety.

2. Develop a treatment center registry.
3. Educate treatment center owners on laws, rules and procedures.
4. Issue registrations to treatment centers.
5. Inspect treatment centers based on established standards.
6. Investigate, suspend and revoke registrations as established procedures.
7. Renew treatment center registrations

5. Regulation of Adequate Supply for Qualifying Patients' Medical Use

Definition from Constitutional Amendment
• A regulation that defines the amount of marijuana that could reasonably be presumed to

be an adequate supply for qualifying patients' medical use, based on the best available
evidence. This presumption as to quantity may be overcome with evidence of a particular
qualifying patient's appropriate medica] use.

FDOH Responsibilities
]. Develop and maintain administrative rules which:

• On the basis of best evidence available, define adequate supply for qualifying
patients.

• Outlines a threshold for a particular patient's appropriate medical use.
2. Educate physicians, caregivers, patients and law enforcement on administrative rules

concerning adequate supply of qualifying patients' medical use.

III. Limitations

Limitations established in the amendment
1. Nothing in this section allows for a violation of any law other than for conduct in

compliance with the provisions of this section.

51 f':, gc
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2. Nothing in this section shall affect or repeal laws relating to non-medical use, possession,
production, or sale of marijuana.

3. Nothing in this section authorizes the use of medical marijuana by anyone other than a
qualifying patient.

4. Nothing in this section shall permit the operation of any vehicle, aircraft, train or boat
while under the influence of marijuana.

'" According to a study published by the Columbia University School of Public Health in 2011, the
risk of an automobile crash is almost 2,7 times higher among marijuana users than nonusers. The
more marijuana smoked in terms of frequency and potency, the greater likelihood ofa crash.

5. Nothing in this section requires the violation offederaI law or purports to give immunity
under federal law.

6. Nothing in this section shall require any accommodation of anyon-site medical use of
marijuana in any correctional institution or detention facility or place of education or
employment, or of smoking medical marijuana in any public place.

7. Nothing in this section shall require any health insurance provider or any government
agency or authority to reimburse any person for expenses related to the medical use of
marijuana.

8. Nothing in this section shall affect or repeal laws.

IV. DIFFERENCES AMENDMENT 15-01 V. AMENDMENl' 13-02

Substantive changes
• The current constitutional amendment contemplates the use of medical marijuana for

debililQling medical conditions as opposed to certain medical conditions.
• The definition for "debilitating medical condition" removed hepatitis C, and added

epilepsy, post-traumatic stress disorder (PTSD), and other debilitating medical conditions
of the same kind or class as or comparable to those enumerated.

o The Department does not have any classification of medical conditions of the
same kind, same class, or comparable conditions to those listed in the amendment.
The conditions enumerated include neurological, immune, behavioral health,
gastrointestinal, etc. Each condition can include an innumerable number of
variables to which they can be classified or compared.

• The definition of "marijuana" was expanded to include "Low-THC cannabi s" as defined
in section 381.986( 1)(b), Florida Statutes.

• The definition of "medical use" was broadened to include an amount of marijuana or not
in conflict with Department rules.

o There is currently no "amount of marijuana" defined in rule by the Department.
Section 381.986(2)(d), Florida Statutes., states that patient treatment plan includes
the dose, route of administration, planned duration as established by the ordering
physician.

• Caregivers are no longer required to assist no more than 5 qualifying patients at a time. In
amendment 15-0 1 the Department may limit the number of qualifying patients a
caregiver may assist.

• The definition of "physician" was changed to: means person who is licensed to practice
medicine in Florida.
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• The definition of "physician certification" was expanded to include: for a physician
certification to be issued to a minor, a parent or legal guardian of the minor must consent
in writing.

• In amendment 15-01 the physician must receive written consent from the minor's parent
or legal guardian, prior to issuing the physician certification.

• In amendment 15-01 the Department must develop procedures establishing qualifications
and standards for caregivers, including conducting appropriate background checks, and
procedures for the issuance and annual renewal of caregiver identification cards

V. DIFFERENCES AMENDMENT 15-01 V. SB 1030

The Compassionate Medical Cannabis Act of 2014 (Sa 1030) allows for the medical use of Jow
THC cannabis. The term does not include the possession, use, or administration by smoking.
"Low-THC cannabis" means specifically a plant of the genus Cannabis, the dried flowers of
which contain 0.8 percent or Jess oftetrahydrocannabinoJ and more than to percent of
cannabidiol weight for weight.

Amendment 15-01 defines marijuana as having the meaning given cannabis in section 893.02(3),
Florida Statutes, and "Low-THC cannabis" as defined in Section 381.986(l)(b), Florida Statutes.
In amendment 15-0 I "medical use" means the acquisition, possession, use, delivery, transfer, or
administration of an amount of marijuana not in conflict with Departmentrules. The Department
has no rules on the amount of marijuana, or low-THC cannabis. The physician, by section
381.986(2)(d), Florida Statutes, maintains the patient treatment plan that includes the dose, route
of administration, and planned duration.

The Compassionate Medical Cannabis Act defines "Dispensing organization" as an organization
approved by the Department of Health to cultivate, process, and dispense low-THC cannabis.

Amendment 15-0 I creates a new business entity called a "Medical Marijuana Treatment Center"
(MMTC) which is an entity that acquires, cultivates, possesses, processes (including
development of related products such as food, tinctures, aerosols, oils, or ointments), transfers,
transports, sells, distributes, dispenses, or administers marijuana, products containing marijuana,
related supplies, or educational materials to qualifying patients or their caregivers and is
registered by the Department.

The addition of seven additional business functions (acquire, processes, transfer, transport, sell,
distribute, and administer) and new products would substantially affect the market structure.
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III. COST ANALYSIS

Increased costs from this amendment to state and local governments cannot be
detennined. There will be additional regulatory and enforcement activities associated with the
production and sale of medical marijuana. Fees will offset at least a portion of the regulatory
costs.

The Department may need additional legislative authority to levy fees for the purpose of
implementing this constitutional amendment.

Table 1
Florida Medical Marijuana Program

Qualified Patient, Caregiver & Treatment Facility Estimates

M tb d IN burn er 1 .e o oogy
Estimated Number of 440,552 Estimated based on Office of Economic & Demographic
Qualified Patients Research estimated marijuana users for certain medical

conditions in Florida based on registered users in states
with legalized marijuana for medical conditions. Based
on Colorado, the Florida 2017 estimate is: 440,552.

Estimated Number of 130,844 Estimate assumes 29.7% of patients have designated a
Caregivers primary care-giver, based on the Colorado experience.

Estimated Number of 1,993 Estimated number of facilities based on Colorado
Medical Marijuana program. (Currently in Colorado there are 515 licensed
Treatment Centers to centers for 113,862 registered patients).
be Registered
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Table 2
Florida Medical Marijuana Program

Cost Estimates, 2017 & 2018

Cost of Program Year 1 Year 2 Description
Implementation 2017 2018
Program Staff - State $264,686 $299,950 Year I Total Salary, Fringe, Expense & 11R.
Health Office 25% Lapse Factor

Program Administrator ($78,393 )
Year I - Program Environmental Consultant ($71,733)
Administrator, Gov't Operations Consultant II ($79,578)
Environmental Senior Clerk ($34,982)
Consultant, Gov't
Operations Consu Itant Year 2 Total Salary. Fringe, Expense & HR
II and Senior Clerk Program Administrator ($95,322)

Environmental Consultant ($85,096)
Year 2 - Program Gov't Operations Consultant II ($79,578)
Administrator, Senior Clerk ($39,954)
Environmental
Consultant, Gov't
Operations Consultant
II and Senior Clerk

Support for rule $59,406 $0 Contracted operations management consultant $20
development hr. /2080 hours plus fringe (35%) and contract

overhead (4%). One-time contractual.

Develop & $49,120 $21,060 Contracted educator $20.00 hr. /1500 hours plus
disseminate fringe (35%) and contract overhead (4%). One-time
educational materials contractual. Costs to disseminate materials to

physician = $7,000

Year 2 includes 750 hours of contracted time to
refresh training materials.

Business Analyst for $88,400 $0 $85 per hours for] 040 hours. One-time contractual.
data system
Data system for $255,000 $0 Cost to design, develop, test and data system based
patient/caregiver on business requirements. One-time contractual cost
registration & medical based on Five Points purchase order for the
treatment center implementation of SB 1030.
management
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Annual data system $0 $129,600 Annual cost of help desk and software maintenance
user support and based on Five Points agreement for the
maintenance implementation of S8 103O.

Field Staff (30 FTEs}- $1,121,156 $2,216,804 Funds 30 Environmental Specialist II's to conduct
Treatment facility inspections & investigations.
inspections,
reinspections, and Environmental Specialist II ($404,036) + non-
complaint recurring standard package ($116,460) + recurring
investigations expense package ($184,980) + maximum travel

($405,360) + HR Costs ($10,320) for a total of
Year 1 - 3 months $1,J21,156.

Year 2 - J2 months (Salary $ Fringe $53,871, Travel $9,606, Expense
$6,166 Recurring $3,882 Nonreeurring and J-lR
$344) for a total of $2,216,804.

Regional Inspector $1,099,320 $17,280 One-time cost for 30 state vehicles @ $35,000 each
Transportation, and 30 pen tablets @ $1,500 each for regional
Computers and inspectors. Routine repair and maintenance in Year
Connectivity 2 included in cost per service. VPN connectivity

service $48 per month per inspector for 3 months in
year 1 - $4,320.

Year 2 costs included in cost per service.

Total Estimated
Costs $2,937,088 $2,684,694

NOTE: Based on the limited information regardmg how the program would be implemented
these cost estimates could change when more information becomes available.

10 I I) [\ ~~ c
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DEPARTMENT OF I1EALTH
The Department of Health, Office of Compassionate Usc hereby provides notice that the regulation development
procedure below has been filed for adoption with the Department Agency Clerk and is effective as of June 14, 2017,
pursuant to the Department's authority under Article X, Section 29, of the Florida Constitution. This regulation
development procedure will be used by the Department to implement its regulation authority under the Florida
Constitution. The Department previously provided notice of the proposed procedure in Vol. 43 No. 102, May 25,

2017 issue of the Florida Administrative Register.

Office of Compassionate Use
Article X, Section 29, of tbe Florida Constitution

Regulation Development Procedure
A. Background

In November 2016, Florida voters passed an amendment to Article X of the Florida Constitution
establishing provisions for the recommendation, use, and sale of medical marijuana. Under the amendment,
the Florida Department of Health is responsible for registering and regulating medical marijuana treatment
centers that produce and distribute marijuana for medical purposes, as well as issuing identification cards to
patients and caregivers. Regulations promulgated pursuant to constitutional authority are not subject to
Chapter 120, Florida Statutes. Because there is public benefit to having uniform procedures that are clearly
laid out for such regulations, the Florida Department of Health (Department) establishes the following
procedures for implementing Alticle X, Section 29 of the Florida Constitution.

B. Defmitions of Regulations
a. Regulations are statements of general applicability to guide the conduct or action of the

Department, medical marijuana treatment centers, physicians, patients, and caregivers, adopted by
the Department to implement its powers and duties. Regulations must be consistent with the law.

b. Regulations are not subject to the provisions of Chapter 120, Florida Statutes, as they are
promulgated pursuant to constitutionally delegated authority and not legislatively delegated
authority.

C. Regulation Development Procedures
a. Notice

i. Prior to the adoption, amendment, or repeal of any regulation, except an emergency
regulation, the Department shall give notice of its intended action. This notice shall be

given at least 15 days prior to any proposed adoption or repeal of a regulation. Notice of a
proposed regulation, amendment, or repeal shall include publication in the Florida
Administrative Register.

b. Comments
i. Any person may submit written comments concerning a proposed regulation,

amendment, or repeal to the contact person identified in the notice within 3 days after the
date of the notice.

ii. In response, the Department may solicit additional ,,,ritten comments, schedule a public
hearing, withdraw or modify the regulation, amendment, or repeal in whole or in part
after notice, or proceed with adopting the regulation.

c. Adoption
i. The Department is responsible for adopting its regulations. Regulations are adopted upon

promulgation by the Department.
d. Filing

i. Place of Filing, Record and Effective Date
I. When adopted, the regulation, amendment, or repeal shall be filed with the

Agency Clerk and posted in the Florida Administrative Register.
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2. The regulation, amendment, or repeal shall become effective on the date of
filing unless the effective date is stated otherwise.

D. Due Process
a. In implementing regulations that affect the rights of individuals, the Department will honor

established due process principles to ensure that applicable due process rights are afforded to
affected individuals.

E. Emergency Regulations
a. An emergency regulation may be adopted if there is an immediate danger to the public health,

safety, or welfare under a procedure which is fair under the circumstances. The action taken must
be only that necessary to protect the public interest in the emergency. At the time of, or prior to the
Department's action, it must publish in the Florida Administrative Register specific facts and
reasons for concluding that the procedure is fair under the circumstances. An emergency
regulation shall not be effective for a period longer than 90 days. However, the Department may
take identical action under the regular regulation development procedure set forth herein.
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JmPARTMENT OF HEALTH
Office of Medical Marijuana Use Notice of Adoption

The Department of Health, Office of Medical Marijuana Use hereby provides notice that ReguJations J-1.02 and 2
1.01 below have been filed for adoption with the Department Agency Clerk and are effective as of November I,
2017, pursuant to the Department's authority under Article X, Section 29, of the Florida Constitution. The
Department previously provided notice of the proposed regulation in Vol. 43 No. 182, September 20, 2017 issue of
the Florida Administrative Register.

] -1.02 Definitions.
for the purgoses of Qepartment of Health (the "department") medical marijuana treatment center lllles and

regulations, the following words and phrases shall have the meanings indicated:
(1) Applicant - An individual or entity that meets the requirements of section 381.986(8)("9), [.S., and applies

for registration as a medical marijuana treatment center pursuant to Article X. Section 29 of the Florida Constiturion
;md consistent with secrion 38 I .986(8)(a)2.b. and c.. F.S.

mAImroval - Written notification from the department to an applicant that its application for registration as a
medical marijuana treatment center has been found to be in compliance with the Rrovisions of department rules and
regulations and that the department is awaiting notification that the medical marijuana treatment center is re ared
10 be inspected and authorized to begin cultivation, processing, and dispensing.

(3) Certified fmancials - Financial statements that have been audited in accordance with Generally Accepted
Auditing tandards (GAAS) by a Ce11ified Public Accountant, licensed pursuant to Chapter 473, F.S.

(4) Conringent licensee - An applicant that has been granted approval contingent upon the initial registration of
100.000 active patients in the Medical Marijuana Usc Registry in accordance with section 381.986(8)(8)4., F.S.

(5) Cultivation - Growth of marijuana plant sow'ce material.
(6) Cultivation authorization - Written notification by the department to a medical marijuana treatment center

that it may begin cultivating marijuana.
(7) Cultivation facility - Any area de ignated in the application to be used for cultivation of marijuana
(8) Derivative product - Forms of marijuaJla suitable for routes of administration.
(9) Dispensing authorization - Written notification by the department to a medical malijuana treatment center

that it may begin dispensing derivative product.
(IO) Dispensing facility - Anv area designated in the application where derivative product and marijuana

delive / devices are dis ensed at retail.
(I I) Employee - Any person whose duties involve any aspect of the cultivation, processing. or dispensing of

marijuana whether or not compensated for the performance of such duties.
(12) Financial Statements - A presentation of financial data, including accom panying notes. derived from

accounting records that purports to show actual or anticipated financial position and intended to communicate an
entity's economic resources or obligations at a point in time. and the results of operations and cash flows for a period

of time, in accordance with generally accepted accounting principles or a comprehensive basis of accounting other
than generally accepted accounting principles. Financial presentations included in tax returns are not financial
slatements. The method of preparation (for example, manual or computer preparation) is not relevant to the
defmition of a financial statement.

(13') Interests - Any fOlm of ownership in or coniml of an applicant or a medical marijuana treatment center,
includi.ng, but not limited to ownership of stock, membership interests, partnership interests, a sole proprietorship or
otherwise and which convey to the holder thereof, an ownership right or an interest in or right to the profits, capital.
or voting with respect to such applicant or medical marijuana treatment center.

(]4) Majority ownership -Ownership of more than 50% of the interests of an applicant or registered medical
marijuana treatment center, such ownership being determined by application of the requirements in subsecrion (J 6)

helow.
(15) Manager - Any person with the authority, directly or indirectly, to exercise or contribute to the operal'iona.!

controL direction or management of an applicant or a medica.! marijuana treatment center or who has direct or
indirect authority to supervise any employee of an applicant or a medical marijuana treatment center. The term shall
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be interpreted broadly and shall include, but not be limited to, all officers, managers, and members of board of
directors as well as any other p rson en a ed to undertake mana emenl or control of the applicant or a medical
marijuana treatment center or any person or P-frsons in control of an entity engaged to undertake management or
control oftlle applicant or medical marijuana treatment center.

(16) O\\~ler - Any person who, directly or indirectly, owns (actually or bCfII.:ficially) or controls, a 5% or greater
share of interests of the applicant or a me.dical marijuana treatment center. In the event that one person owns a
beneficial right to interests and another person holds the voting rights with respect to such i,nterests, then in such
case, both shall be considered the owner of such interests, In determining the owners of the aRQlicant or a medical
marijuana treatment center, the attribution of ownership rulcs set forth in the Treasury Regulations cited as 26 CFR
1.414(c)-4 (b) and (c) (4-1-17 edition) shall aQPI but with the followin exce tions and additions:

(a) The use of the tenD "option" in 26 CFR 1.414(c)-4(b) shall bc interpreted broadIv to include, but not be
limited to an and all 0 tions walTants calls ri hts of first refusal and an other ri ht to acquire an interest (as
defined herein), whether such right is vested or un vested and regardless of whether such right i then exercisable or
becomes exercisable at a future date or upon the occurrence of a future event.

(b) The exception for anTibution of a spouse's interesl as defmed in subsection (13) as set forth in 26 CFl\
IAI4(c)-4(b)(5)(ii) is eliminated and shall not appJy"

(c) The age limitation contained in 26 CFR 1.414(c)-4(b)(6) is amended to 18 years. The term interest as used in
26 CfR J.414(c)-4(b)(6) shall havc the meaning as set forth in subsection (13).

d In the event that a person under the age of 18 O\~~s or is deemed an owner of an interest, such person must
be disclosed to the department Persons under the age of 18 shall only be required to submit to a background
screening in the event that !lIe interest or ownership was not imputed to another family member or guardian as
outlined in paragraph (c) above.

.ec) To the extent that the above alterations to the provisions of 26 crR 1.4 14(c)-4 alter the outcome of any of
the examples set forth therein. then, in such case, such example is deemed eliminated,

(f) As used in 26 CFR 1.4l4(c)-4(b)(3), the tcrm "actuarial interest" shall be interpreted broadly and shall
include. but not be limited to the right of a beneficiary of a trust or an estate to receive either income or principal
distributions with respect to an interest held by such trust or estate.

(g) With regard to publicly traded companies with ownership interests in the ilRplicant, any person who holds
10% or more interest in the publicly lTaded company shall be considered an owner.

(17) Processing authorization - Written notification by the department to a medical marijuana treatment center
that it may begin processing marijuana to derivative product.

(18) Processing facility - Any area designated in the application to be used for proccssing of derivative product
(19) Registration - Approval and licensure as a medical marijuana treatment center pursuant to Article X,

Section 29 of the Florida Constitution and consistent with section 381.986(8), F.S.
(20) Resident - A person who meets the requirements of section 381.986(5)(b), F.S.
(2 J) Routes of administration - means the path by which a derivative product is ordered by a physician to be

taken into the body of the qualified patient, but does not include smokin,g,
Regulation Authority Art. X. €29(d), Fla. Cons/, HistDly-New f f of-f 7

2-1.0] Application for Registration of Medical Marijuana Treatment Centers.
Pursuant to Article X. Section 29 of the Florida Constitution and consistent with section 381.986, F.S,. all applicants
seeking registration with the department as a medical marijuana treatment center shall comply with the registration
process detailed below. The registration process set forth in this regulation does Dot apply to individuals requesting
registration pursuant to section 381.986(8)(a)2.a., F.S.

(l) Each individual 01' entit)' that meers tile requirements of section 381.986(8)(b), F.S.. desiring to be registered
as a medical marijuana treatment center pursuant to Article X. Section 29 of the Florida Constitution and section
381.986. F.S., shall submit an application to the depar1ment using Form DHS013-0MMU-08/20 17, "Application for
Medical Marijuana Treatment Center Registration" herein incorporated by reference and available at
http://wv.rw.floridahealth.gov/programs-and-services/office-of-medical-maJijul,llla-use/mmlc-applicantsllndex,html.
The application must comply with the page limits, blind grading, [onnat, and organization instructions detailed in
~lication. The 8Pl:llication. once submitted to the department. shall be considered final. The department will
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not acceD! any amendments or supplements to the iniliall!QQli£~ion. The a licant must include with the appJicatioll
at the time of submission, the following:

(a) A non-refundable ap-plication fee of$60,8"0.00.
(b) Written documentation from the Department of State or the Dcpaltmenl of Revcnuc, as applicable under

Florida law, demonstrating that the applicant has been registered 10 do business in Florida for the prior five
consecutive years and thaI the applicant possesses a valid certificate of registration issued by the Department f
Agriculture and Consumer Services pursuant 10 section 581.131, F.S. The name of the applicant as submitted to the
department must match the name on any documents provided in accordance with this paragraph.

(c) A list of all owners. officers, board members, and managers indicating the date of each individual's most
recent Level-2 background screening consistent with section 381.986(9), F.S, within the calendar ear rior to

lllmlication. Each owner. officer, board member, and manager shall go to the Florida Department of Law
Enforcement (FDLE) or one of its aQIlliLved vendors for fingerprinting and, at such time, hall give to FDLE or the
FDLE approved vendor the entity OR] number FL924890Z (DOH - OFFICE OF MEDICAL MARlJUANA USE).
The rep-ort will be sent directly to the Office of Medical Marijuana Use. To be eligible for registration, all of the
applicant's owners, officers, board members, and I]HmagerS must have successfully passed a Level-2 background
screening.

(d) For applicants seeking registration consistent with section 381.986(8)(a 2.b. F.S., the applicant musl
grovide evidence that it is majority-owned by (an) African-American f<lnner(s) who:

I. Is a recognized class member of Pigford v. Glickman, 185 F.R.D, 82 CD.D.C. 1999) (pigford) or In re Black
Farmers Discrimination Litigation, 856 F. SURP. 2d 1 CD.D.C. 20 II) (BFDL). Examples of acce table evidence
include:

8. Documentation from Poorman-Douglass Comoration (now Epi~ems Inc.) that the applicaJll received a
consent decree case number in Pigford:

b. Documentation that the ap..Qlicant was granted class status by the Pigford adjudicator;
c. Court documents or United States Department of Agriculture CUSDA) document showing that the applicant

received judgment discharging debt, providing a cash payment. or providing injunctive relief in Pigford;
d. Documentation that the applicant was determined to be a class member by EpiC) Systems lnc. in BFDL....
e. Docwnentation that the applicant received a settlement award in BFDL: or
f. Other court documents or USDA document demonstrating that the applicant was granted class member

status in either Pigford or BFDL.
2. Is currently a member of the Black Fanners and AgriculLurists Association - Florida Chapter.
3. A letter from the Black Farmers and Agriculturists Association - Florida ChaPter certifying that the applicant

meets subparagraph I. and 2. will be accepled a sufficient evidence that the applicant ~ualifies for registration
consistent with section 381.986(8)(a)2.b., F.S.

4. Applicants seeking registration consistent with section 381.986(8)(a)2.b., F.S., are exempt from the
evidentiary requirements of paragraph (1 )(b) above and therefore, are also exempt from the provisions of paragraph
(3)(b) below, However, jf an applicant wishes to be considered under both sections 381.986(8)(a)2.b. and
381.986(8)(a)2.c.. F.S.. the applicant must provide the documentation required in paragraph (l)(b).

(e) For app!jcants seeking preference for registration consistent with section 381.986(8)(a)3 .. F.S.. the applicant
must provide evidence that:

I. The property at issue currently is or was previously used for the canning, concentrating. or otherwise
Rrocessing of citrus fruit or citrus molasses. In order to demonstrate the prop-ert)' meets this criteria the applicant
may provide documentation that the app-licant currently holds or has held a regisu'a1ion certificate or a citrus fruit
dealer license pursuant to sections 60 1.40 and 60 I.55, F.S, respectively. A letter from the Department of Citrus
certifying that the propertY currently is or was p-reviously used for the canning, concentrating.. or otherwise
groccssing of citrus fruit or citrus molasses will be ;~ccepted as sufficient evidence:

2. The applicant as an individual holds, in his or her name, or the appl.icant as an entity holds. in the legal name
of the entity the deed to propertY meeting t.he criteria set forth in subparagraph J. above: and

3. A brief eXPo'anation of how the properly will be used for purposes of f!TOWing. processing or dispensing

medical marijuana if the ap'plicant is awarded a license.
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(2) If the applicant intends to claim any exemption from public records disclosurc undcr section 119.07, F.S" or
any other exemption iTom public records disclosure provided by law for any part of its application. it shall indicate
on the application the specific sections for which it claims an exemption and the statutory basis for the exemption.
The applicant 511a.11 submit a redacted cOPY of the ap lication rcdact'n those items identified as exempt concurrent
with the submission of the application for approval under subsection (4) below. Failure to provide a redacted copy of
the a plication at the time of submission. or failure to identify and redact infonnation claimed as trade secret will
result in the release of all application infornlarion in response to a public records request unless the inforn1ation falls

~der another QubJic records exemption. All identified trade secrets are subject to the department review in
accordance with section 381.83, F.S.

(3) Failure to provide the following at the timc of submission of the ~Iication shall result in the ;mplicatioll
being denied prior to any scoring as contemplated in subsection 5 of this re ulation:

(a) The $60,830.00 application fee;
(b) Documentation required under paragraph (I)(b); or
(c) The list of owners, officers. board members, and managers required under paragraph (J)(e).

(4) The department 'hall publish in the Florida Administrative Register and on its website the date upon which
the department will begin accepting applications and the deadline to receive all applications. Applications and all
[~quired exhibits and sUQI20rting documents shall be hand delivered to the Department of Health at 40S2 Bald
Cypress Wav in Tallahassee, Florida. dUling nOrn1al business hours, but no earlier than 10:00 a.m. (Eastern Time),
on the date the department begins acceptilJg applications and no later than 5:00 p.m. (Eastern Time) on the last date
upon which the applications are accepted. Applications submitted after 5:00 p.m. Eastern Time on the final day of
tbe application period will be del1iecL

(5) Subject matter experts will substantively and comparatively review, evaluate. and score applications using
Form DH8014-0MMU-08/2017. "Scorecard for Medical Marijuana Treatment Center Selection" herein

incorporated by reference and available at hltP//WF~. tloILdqhe,!lth,goyl]2[9grjlms-()l1Q~s~r.Y.LC:f?/oJti~_e~.Qf·medicaL~

mari'uana-use/mmtc-a Iicants/index.hnn I.
(a) The subject matter experts shall have the roilowing qualifications:
1. Subject matter experts reviewing Sections 1-3 of the application, the cultivation components, shall have at

least 2 years of professional experience or advanced degree in one of the following areas: agriculture. horticulture.
or agronomy. or comparable field.

2. Subject matter experts reviewing Sections 4-5 of the application the rocessin o com 10ncnts, shall have at
least 2 years ofprQfessional experience or advanced degree in chemistry, biology, or biochemistl)/.

3. Subject matter experts reviewing Sections 6-8 of the application, tlle dispensing components, shall have at
least 2 years of protessional experience or advanced degree in industrial engineering, supply chain management, or
strategic management.

4. Subject matter experts reviewing Sections 9, 10. [2, and 16 of the application, the compliance components.
shall have at least 2 years of professional experience or advanced degree related to operating a business in a highly
regulated envi.ronment.

S. Subject matter experts reviewing Section 13 of the application shall have at least 2 years of man~ement
experience within a business operating in 11 regulated industry or at least 2 years of e;'illcrience working in human
resources.

6. Subject matter experts reviewing Section II of the application shall have at least 2 years of manageTDent
experience within a business operating in the health care industry or an active, unrestrict"d license as a medical
doctor Qr doctor of Qstcopathic medicine.

7. Subject matter experts reviewing Sections 14-15 of the application. the legal and financial components, shall
pave an active CPA license or an active license to practice law and experience in business structuring.

Subject matter experts will certify that they do not have a conflict of interest and will evaluate and score each

section of tile 8rmlical"ion according to the rubric set forth in DH80 14-0MMU-08/20 17.
(b) Scores for each Section of the application will be combined to create an applicant's total score. The

department shall generate a [mal ranking of the applicants in order of highest to lowest scores. Any application
which demonstrates 8 failure to comply with the minimum statutory requirements for cultivation, processing,

Appendix 1144



dispensing, security, or general operations a identified in D 8014- M -08/2017 shall be denied and will not

be considered in the final ranking of applications.

(c) Consistent with section 381.986(8)(a)3., F.S., the two highest scoring ap12licants that own one or more

facilities that are, or were, used for the canning, concentTating, or otherwise woce sing of citrus fruit or cilTus
molasses and will use or convert the facility or facilities for the processing or marijuana will receive an additional 35
points to their respective total score.

(6) Licenses will be awarded, subject to availability, consistent with s. 38 J.986(8)(a)2., F.S., b,ased on the

highest total score in the following manner:

(~) The hig.hest scoring applicant that is a recognized member of PigfOrd or BFDL and a member of the Black

Farmers and A r.iculturalists Association-Florida Cha ler will receive a license.

(b) The remaining highest scoring applicants, after the addition of t~reference for apRlicants that own citrus

and molasses facilities, will receive licenses up to the statutory cap set forth in section 381.986(8)(a)2., F.S.

(c) The next four highest scoring applicants, after removing any preference points for citrus a licants )rovided

lmder Raragraph (5)(c) above, will receive notification of approval as contingent licensees. The contingent license

will not become active Wl1il sllch time as the deplil1ment provides notification of the registration of 100,000 active

p-aUents in the Medical Marijuana Use Registry. The department will Rrovide notification to the contingent licensee

of the activation of its license within 30 days of the regiS1Tation of the fl[st 100,00_0 active Qillients.

(d) In the event of a tie, the following tiebreakers will be applied:

I. The fITst tiebreaker shall be the score for Section 14 - Financials: Certified Financial Documents The

i1.P licant with the hiahest score in ecti n 14 shall e awarded a license. In the event that this does not resolve the
tie:

2. The second tiebreaker shall be the score for Section 15 - Financials: Business StructW'e. The applicant with
the highest score in Section 15 shall be awarded a license. In the event that this docs not resolve the tic:

3. The third tiebreaker shall be the score for Section 13 - Diversity Plan. The applicant widl the highest score in

Section 13 shall be awarded a license. In the event that this does not resolve thc tie:

4. The final tiebreaker shall be the score for Section 10 - Accountability: Operations.

(7) Upon notification that it has been approved as a medical marijuana treatment center as an active license, the

applicant shall ha ve 10 business days to:

(a) Post a performance bond, provide an irrevocable letter of credit payable to the department or provide cash to

the department in the amount of $5 million (collectjvely- "financial assurance") consistent with section
38 L986(8)(b)7.. F.S. If a bond is provided, the bond shall:

I. Be payable to the department in the event the medical marijuana treatment center's approval is revoked:

2. Be written by an authorized surety company rated in one of the three highest rating categories by a nationally

recognized rating service; and

3. Be written so that the individual or entity name on the bond con'esponds exactly- with the applicant name.

4. The surety company can use any form it prefers for the gerformance bond as long as it complies with this

regulation. For convenience. the surety company can use Form DH8015-0MMU-0812017, "Florida Medical

Marijuana Performance Bond" herein incOlporated by reference and available at
hup:/lwww.f1oridahealth.gov/programs-and-services/office-of-medical-marijuana-usc/mmlc-appJicanls/indcx.html.

(b) Provide documentation supporting representations related to property ownership and/or leases made in the

£!p.J21ication.

(8) If a financial assurance is canceled or revoked in any manner and the medical m.m:jjuana treatment center

fails to provide new financial assurance to the department in the required amount on or before the effective date of

cancellation or revocation. the medical marijuana treatment center's approval shall be revoked.

(2) Jf a selected applicant fails to post the financial assurance or supporting property ownership lilld/or use

documents within the required timeframe, the applicant with the next highest score shall be selected and notified.
Regulation Authority Art. X. f 29rdl. Fla. Canst. History- New 11-1-17.
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Notice of Emergency Rule

DEPARTMENT OF HEALTH
RULE NO.: RULE TITLE:
64ER17-l Defmitions

SPECIFIC REASONS FOR FINDlNG AN IMMEDIATE DANGER TO THE PUBLlC, HEALTH, SAFETY, OR
WELFARE: Pursuant to Chapter 2017-232, § 14, at 45, Laws of Florida, the Department is not required to make
findings of an immediate danger to the public, health, safety, or welfare.
REASONS FOR CONCLUDING THAT THE PROCEDURE USED IS FAIR UNDER THE CIRCUMSTANCES:
The Department of Health is directed by Chapter 2017-232, § 14, at 45, Laws of Florida, to adopt emergency rules
to implement section 381.986, Florida Statutes.
SUMMARY: Emergency rule 64ERI7-1 (64-4.001) provides Ule defmitions necessary to implement the statutory
changes creating medical marijuana treatment centers in Florida.
THE PERSON TO BE CONTACTED REGARDING THE EMERGENCY RULE IS: Courtney Coppola at

Courtney.Coppola@tlheallh.go .

THE FULL TEXT OF THE EMERGENCY RULE IS:

(Substantial rewording.pfRule 64-4.001 follows. See Florida Administrative Code for resent textJ
64ERI7-J (64-4.001) Definitions.

For the pW1?oses of Department of Health (the "department") medical marijuana treatment center rules and
regulations, the following words and phrases shall have the meanings indicated:

(I) Applicant - An individual or entity tnat meets the requirements of section 381.986(8)(b), F.S.. and applies
for registration as a medica] marijuana treatment center pursuant to section 381.986(8)(a)2.b. and c., F.S.

(2) Approval- Written notification from the department to an applicant that its application for registration as a
medica] marijuana treatment center has been found to be in compliance with the provisions of department rules and
regulations and that the department is awaiting notification that the medical marijuana treatment center is prep'ared
to be inspected and authorized to begin cultivation, processing, and dispensing.

(3) ertified fmancials - Financial statements that have been audited in accordance with Generally Accep.ted
Auditing Standards (GAAS) by a ertified Public Accountant, licensed pursuant to Chapter 473. F.S.

(4) Contingent licensee - An applicant that has been granted Mlproval contingent upon the initial registration of
100,000 active patients in the Medical Mariju.ana Use Registry in accordance with section 381.986(8)(a)4 .. F.S.

(5) Cultivation - Growth of marijuana plant source material.
(6) Cultivation authorization - Written notification by the department to a medical marijuana lTe<ltJnent center

that it mav begin cultivating marijuana.
(7) Cultivation facility - Any area designated in the application to be used for cultivation of marijuana
(8) Derivative product - Fonns of marijuana suitable for routes of administration.
(9) Disp.ensing authorization - Written notification by the depal1ment to a medical marijuana treatment center

that it may begin dispensing derivative produc.t.
(10) Dispensing facility - Any area designated in the aQ.Q.lic8tion where derivative product and marijuana

delivery devices are dispensed at retail,
UJ.) Emp.lovee - Any person whose duties involve any aspect of the cultivation, processing, or dispensing of

marijuana whether or not compensated for the performance of such duties.
(12) Financial Statements - A presentation of financial data, including accompanying notes, derived from

accounting rec-ords tl;1at pwports to show actual or anticipated financial position and intended to communicate an
entity's economic resources or obligations at a point in time, and the results of operations and cash flows [or a period
of time, in accordance with generally accepted accounting principles or a comprehensive basis of accounting other
than generally accepted accounting principles. Financial oresentations included in tax retums are not financial
statements. The method of preparation (for example, manual or c.omputer preparation) is not relevan.t to the

definition of a financial statement.
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13 Interests - An foml of ownershi in or control of an aj2 licant or a medical mari'uana treatment center
including, but not limited to ownership of stock, membership interests, partnersbip interests, a sole proplietorship or
otherwise and which convey to the holder thereof, an ownership right or an interest in or right to the profits, capital,
or voting with respect to such applicant or medical marijuana treatment center.

(14) Majority ownership -Ownership of more than 50% of the iIllcrests of an ap' licant or re istered medical
marijuana treatment center, such ownership being determined by aP..RJication of the requirements in subsection (J 6)
below.

(15) Manager - Any person with the authority, directly or indirectlv, to exercise or contribute to the operational
control. direction or management of an applicant or a medical marijuana treatment center or who has direct or
indirect authority to supervise any employee of an applicant or a medical marijuana treatment center. The term shall
be interpreted broadly and shall include, but not be limited to. all officers, manager, and members of board of
director as well as an other erson en a cd to undertake manaoement or control of the a Jicant or a medical

marijuana trcatment centcr or an erson or ersons in control of an entit en a ed to undertake mana<>emenl or
control orthe applicant or medica.l marijuana treatment center~

(16) Owner - Any person who, directly or indirectly, owns (actually or beneficially) or controls, a 5% or greater
share of interests of the 8. mlicant or a medical marijuana treatment center. In the event that one person owns a
beneficial right to interests and another person holds tJle voting rights with respect to such interests, then in such
case both hall be considered the owner of such interests. In determinin the owners of the a licant or a medical
mari'uana treatment center the attribution of ownershi rules set fOlth in the Treasur Reulations cited as 26 CFR
1.414(c)-4 (b) and (c 4-1-17 edition a inco orated bv reference shall a ply, but with the following exceptions
and additions:

(a) The use of the term "option" in 26 CFR IAI4(c)-4(b) shall be interpreted broadly to include, but not be
limited to. an I and all options, warrants, calls, rights of first refusal and any other right to acquire an interest (as
defined herein), whether such right is vested or UIlvested and regardless of whether such right is then exercisable or

becomes exercisable at a future date or upon the occurrence of a future event.
ili.LThe exception for attribution of a spouse s interest, as defined in subsection (13), as set forth in 26 CFR

1.414(c)-4(b)(5)(ii) is eliminated and shall not apply.
(c) The age limitation contained in 26 CFR I A14(c)-4(b)(6) is amended to 18 years. The tern) interest as used in

26 CFR 1.4 I4(c)-4 (b)(6) shall have the meaning as set forth in subsection (13).
(d) In the event that a person under the age of 18 owns or is deemed an owner of an interest, such person must

be disclosed to the department. Persons I,Il1der the age of 18 shall only be required to submit to a background
screening in the event that the interest or ownership was not imputcd to another rami I member or uardian as
outlined in paragraph (c) above.

(e) To the extent that the above alterations LO the provisions 01'26 CFR 1.414(c)-4 alter the outcome or any of
the cxamples set fOJih therein, then, in such case, such example is deemed eliminated.

CD As used in 26 CFR 1.414(c)-4(b)(3), the term "acnlarial interest" shall be intemreted broadly and shall
include, but not be limited to the right of a beneficiary of a trust or an estate to receive either income or princillli!
distributions with respect to an interest held by such trust or estate.

(g) With regard to publicly traded companies with ownership interests in the applicant, any p'erson who holds
10% or more interest in the publicly traded company shall be considered an owner.

(17) Processing authorization - Written notjfication by the department to a medical marijuana treatment center
that it may begin processing marijuana to derivative product.

(18) Processing facility - Any area designated in the application to be used for processing of derivative product.
(19) Registration - Approval and licensure as a medical marijuana treatment center pursuant to section

381.986~

(20) Resident - A person who meets the requirements of section 381.986(5)(b), F.S.
(21) Routes of administration - means tbe path by which a derivative product is ordered by a physician to be

taken into the body oftlJe qualified patient. but does not include smoking.
Rulemaking Authority 381986(R)(b) FS. Law Implemenred 381.986 FS. IJisrory-New 6-17-15, Amended 9-19-17
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THIS RULE TAKES EFFECT UPON BEING FILED WrTH THE DEPARTMENT OF STATE UNLESS A
LATER TIME AND DATE IS SPECIFIED 1N THE RCLE.
EFFECTIVE DATE: September 19, 2017
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NOTICE OF EMERGENCY RULE

DEPARTMENT OF HEALTH
RULE NO.: RULE TITLE:
64ER 17-7 Registration as Medical Marijuana Treatment Centers for Qualified 20 I5 Applicants.
SPECIfIC REASONS FOR FfNDlNG AN IMMEDIATE DANGER TO THE PUBUC, HEALTH, SAFETY, OR
WELfAR E: Pursuant to Chapter 2017-232, § J4, at 45, Laws of Florida, the Dcpm1ment is not required to make
findings of an immediate dangcr to the public, health, safety, or welfare.
REASONS FOR CONCLUDING THAT TrIE PROCEDURE USED IS FAIR UNDER THE CIRCUMSTANCES:
The Depat1ment of Health is directed by Chaptcr 2017-232, § 14, at 45, Laws of Florida, to adopt emergency rules
to implement seCl ion 381.986, florida Statutes.
SUMMARY: Emergency rule 64ER 17-7 supersedes the Department's emergency rule 64ERJ 7-3 which was filed
and effcctive on Scptember 28,2017 and published in the Septembcr 29, Vol. 43, No. 189 version of the florida
Administrative Rcgister. Emergency rule 64ER17-7 clarifies the provision of section 381.986(8)(a)2.a., Florida
Statutes.
THE PERSON TO BE CONTACTED REGARDfNG THE EMERGENCY RULE IS: Courtncy Coppola at
COllrlney.Coppola@flheaIth.gov.

THE FULL TEXT OF THE EMERGENCY RULE IS

64ER 17-7 Registration a Medical Marijuana Treatment Centers for Qualified 2015 Applicant.
This emer enc rule u ersede the clller enc rule 64ER 17-3 which was filed and effective on c tember 28

2017.
I For the urposes of implementing s. 381.986(8)(I)2.a., F.S., the following words and phrases shall have the

meanings indicated:
(a)Application - an <lpp-lication to be a dispensing organization under former s. 381.986, F.S. (2014), that was

timely submitted in accordance with Rule 64-4.002(5) of the Florida Administrative Code (2015).
(b)Final Ranking - all applicant's aggregate score for a given region as provided in the column tilled "Final

Rank" or the applicant's regional rank as provided in the column titled "Regional Rank" within the ovember 2015
Aggregated Score Card, incorporated by reference and available al hllp://www.floridahealth.gov/programs-and
services/office-of-med icaI-mari juana-use!med icaI-mari juana-treatment-cenler' dispensing-appIicat ion
process/index.hlm!. as the final rank existed on November 23,2015.

(c)Highest Final Ranking - the final rank with the highest point value for a given region, consisting of an
applicant's aggregate score as provided in the column titled "Final Rank" or the applicant's regional rank as
[lrovided in the column titled "Regional Rank" within the November 2015 Aggregated core Card, as the final rank
existed on November 23, 2015.

(d)Within One Point - for the aggregate score under the column "final Rank" one integer (i.e., whole, non
rounded number) carried out to fOllr decimal points (i.e., 1.0000) or for the regional rank under the column
"Regional Rank one whole number difference, by subtracting an applicant's final ranking from the highest final
ranking in the region for which the applicant applied.

(e)Qualified 2015 Applicant - an individual or entity whose application was revicwed, evaluated, and scored by
the department and that was denied a dispensing organization license under former s. 381.986, F.S. (2014) and
either: (I) had one or more administrative or judicial challenges pending as of January I, 2017: or (2) had a final
ranking within one point of the highest final ranking in the region for which it applied, in accordance with Rule 64
4.002(5) of the Florida Administrative Code (2015).

WRegion - the N011hwesl, Northeast, Central, Southwesc or Southeast region of Florida. individually. as each
existed on November 23. 2015, in accordance with Rule 64-4.001(9) ofU,e Florida Administrativc Code (2015).

(g)Reviewed, Evaluated. and Scored - the review, evaluation, and scoring conducted by the department during
the July 2015 through November 23, 2015 application cycle. of applications submined tQ the department by
applicants under fonner s. 381.986, F.S. (20 14).
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(2)To be considered for registration as a medical marijuana treatment center in accord3nce \\ilh s.
381.986(8)(3)2.3., F.S.. qualified 2015 applicant's musl file a request for registJation with the department's Office of
Medical Marijuana Use.
Rl/lamnkillf! Aythol'ity 381.9 6(8)(k) 1-:'£ Law Implemented 381. 9 6(S)(a)2n. FS History-New 10-30-17.

THIS RULE TAKES EFFECT UPON BEING FILED WITH THE DEPARTMENT OF STATE UNLESS A
LATER TIME AND DATE IS SPECIFIED fN THE RULE.
EFFECTIVE DATE: October 30,2017
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NOTICE OF DISPOSITION
NATURE'S WAY NURSERY OF MIAMI, INC, Petitioner, YS. FLORIDA DEPARTMENT OF HEALTH, AN
EXECUTIVE BRANCH AGENCY OF THE STATE OF FLORIDA, Respondent.; CASE NO.: 17-5801RE and 18
OnORU; RULE NO.: 64ER17-7; The Scoring Methodology is an unadapted rule.
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The 2018 Florida Statutes

Statutes & Constitution View Statutes Online SunshiCle

Select Year: 2018... Go

EXHIBIT

3

Title XXIX Chapter 381 View Entire Chapter

PUBLIC HEALTH PUBLIC HEALTH: GENERAL PROVISIONS

1381 .986 Medical use of marijuana.-

(1) DEFINITIONS.-As used in this section, the term:

(a) "Caregiver" means a resident of this state who has agreed to assist with a qualified patient's medical use of

marijuana, has a caregiver identification card, and meets the requirements of subsectlon (6).

(b) "Chronic nonmalignant pain" means pain that is caused by a qualifying medical condition or that originates

from a qualifying medical condition and persists beyond the usual course of that qualifying medical condition.

(c) "Close relative" means a spouse, parent, sibling, grandparent, child, or grandchild, whether related by

whole or half blood, by marriage, or by adoption.

(d) "Edibles" means commercially produced food items made with marijuana oil, but no other form of

marijuana, that are produced and dispensed by a medical marijuana treatment center.

(e) "Low·THC cannabis" means a plant of the genus Cannabis, the dried flowers of which contain 0.8 percent

or less of tetrahydrocannabinol and more than 10 percent of cannabidiol weight for weight; the seeds thereof; the

resin extracted from any part of such plant; or any compound, manufacture, salt, derivative, mixture, or

.reparation of such plant or its seeds or resin that is dispensed from a medical marijuana treatment center.

(f) "Marijuana" means all parts of any plant of the genus Cannabis, whether growing or not; the seeds thereof;

the resin extracted from any part of the plant; and every compound, manufacture, salt, derivative, mixture, or

preparation of the plant or its seeds or resin, including (ow-THe cannabis, which are dispensed from a medical

marijuana treatment center for medical use by a qualified patient.

(g) "Marijuana delivery device" means an object used, intended for use, or designed for use in preparing,

storing, ingesting, inhaling, or otherwise introducing marijuana into the human body, and which is dispensed from a

medical marijuana treatment center for medical use by a qualified patient.

(h) "Marijuana testing laboratory" means a facility that collects and analyzes marijuana samples from a

medical marijuana treatment center and has been certified by the department pursuant to s. 381.988.

(i) "Medical director" means a person who holds an active, unrestricted license as an allopathic physician

under chapter 458 or osteopathic physician under chapter 459 and is in compliance with the requirements of

paragraph (3)(c).

(j) "Medical use" means the acquisition, possession, use, delivery, transfer, or administration of marijuana

authorized by a physician certification. The term does not include:

1. Possession, use, or administration of marijuana that was not purchased or acqUired from a medical

marijuana treatment center.

2. Possession, use, or administration of marijuana in a form for smoking, in the form of commercially produced

food items other than edibles, or of marijuana seeds or flower, except for flower in a sealed, tamper-proof

receptacle for vaping.

3. Use or administration of any form or amount of marijuana in a manner that is inconsistent with the qualified

physician's directions or physician certification.

4. Transfer of marijuana to a person other than the qualified patient for whom it was authorized or the

qualified patient's caregiver on behalf of the qualified patient.

5. Use or administration of marijuana in the following locations: ~
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a. On any form of public transportation, except for low-THe cannabis.

b. In any public place, except for low-THe cannabis.

c. In a qualified patient's place of employment, except when permitted by his or her employer.

d. In a state correctional institution, as defined in s. 944.02, or a correctional institution, as defined in s.

944.241.

e. On the grounds of a preschool, primary school, or secondary school, except as provided in s. 1006.062.

f. In a school bus, a vehicle, an aircraft, or a motorboat, except for low-THC cannabis.

(k) "Physician certification" means a qualified physician's authorization for a qualified patient to receive

marijuana and a marijuana delivery device from a medical marijuana treatment center.

(I) "Qualified patient" means a resident of this state who has been added to the medical marijuana use registry

by a qualified physician to receive marijuana or a marijuana delivery device for a medical use and who has a

qualified patient identification card.

(m) "Qualified physician" means a person who holds an active, unrestricted license as an allopathic physician

under chapter 458 or as an osteopathic physician under chapter 459 and is in compliance with the physician

education requirements of subsection (3).

(n) "Smoking" means burning or igniting a substance and inhaling the smoke.

(0) "Terminal condition" means a progressive disease or medical or surgical condition that causes significant

functional impairment, is not considered by a treating physician to be reversible without the administration of life·

sustaining procedures, and will result in death within 1 year after diagnosis if the condition runs its normal course.

(2) QUALIFYING MEDICAL CONDITIONS.-A patient must be diagnosed with at least one of the following

conditions to qualify to receive marijuana or a marijuana delivery device:

(a) Cancer.

(b) Epilepsy.

(c) Glaucoma.

(d) Positive status for human immunodeficiency virus.

(e) Acquired immune deficiency syndrome.

(f) Post-traumatic stress disorder.

(g) Amyotrophic lateral sclerosis.

(h) Crohn's disease.

(i) Parkinson's disease.

(j) Multiple sclerosis.

(k) Medical conditions of the same kind or class as or comparable to those enumerated in paragraphs (a)- (j).

(l) A terminal condition diagnosed by a physician other than the qualified physician issuing the physician

certi fication.

(m) Chronic nonmalignant pain.

(3) QUALIFIED PHYSICIANS AND MEDICAL DIRECTORS.-

(a) Before being approved as a qualified physician, as defined in paragraph (1 )(m), and before each license

renewal, a physician must successfully complete a 2-hour course and subsequent examination offered by the

Florida Medical Association or the Florida Osteopathic Medical Association which encompass the requirements of

this section and any rules adopted hereunder. The course and examination shall be administered at least annually

and may be offered in a distance learning format, including an electronic, online format that is available upon

request. The price of the course may not exceed $500. A physician who has met the physician education

requirements of former s. 381.986(4), Florida Statutes 2016, before June 23,2017, shall be deemed to be in

compliance with this paragraph from June 23, 2017, until 90 days after the course and examination required by

this paragraph become available.

(b) A qualified physician may not be employed by, or have any direct or indirect economic interest in, a

medical marijuana treatment center or marijuana testing laboratory.

(c) Before being employed as a medical director, as defined in paragraph (1 )(i), and before each license

renewal, a medical director must successfully complete a 2-hour course and subsequent examination offered by
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the Florida Medical Association or the Florida Osteopathic Medical Association which encompass the requirements

of this section and any rules adopted hereunder. The course and examination shall be administered at least

annually and may be offered in a distance learning format, including an electronic, online format that is available

Jpon request. The price of the course may not exceed $500.

(4) PHYSICIAN CERTIFICATION.-

(a) A qualified physician may issue a physician certification only if the qualified physician:

1. Conducted a physical examination while physically present in the same room as the patient and a full

assessment of the medical history of the patient.

2. Diagnosed the patient with at least one qualifying medical condition.

3. Determined that the medical use of marijuana would likely outweigh the potential health risks for the

patient, and such determination must be documented in the patient's medical record. If a patient is younger than

18 years of age, a second physician must concur with this determination, and such concurrence must be

documented in the patient's medical record.

4. Determined whether the patient is pregnant and documented such determination in the patient's medical

record. A physician may not issue a physician certification, except for low-THC cannabis, to a patient who is

pregnant.

5. Reviewed the patient's controlled drug prescription history in the prescription drug monitoring program

database established pursuant to s. 893.055.

6. Reviews the medical marijuana use registry and confirmed that the patient does not have an active

physician certification from another qualified physician.

7. Registers as the issuer of the physician certification for the named qualified patient on the medical

marijuana use registry in an electronic manner determined by the department, and:

a. Enters into the registry the contents of the physician certification, including the patient's qualifying

condition and the dosage not to exceed the daily dose amount determined by the department, the amount and

forms of marijuana authorized for the patient, and any types of marijuana delivery devices needed by the patient

for the medical use of marijuana.

b. Updates the registry within 7 days after any change is made to the original physician certification to reflect

such change.

c. Deactivates the registration of the qualified patient and the patient's caregiver when the physician no

longer recommends the medical use of marijuana for the patient.

8. Obtains the voluntary and informed written consent of the patient for medical use of marijuana each time

the qualified physician issues a physician certification for the patient, which shall be maintained in the patient's

medical record. The patient, or the patient's parent or legal guardian if the patient is a minor, must sign the

informed consent acknowledging that the qualified physician has sufficiently explained its content. The qualified

physician must use a standardized informed consent form adopted in rule by the Board of Medicine and the Board

of Osteopathic Medicine, which must include, at a minimum, information related to:

a. The Federal Government's classification of marijuana as a Schedule I controlled substance.

b. The approval and oversight status of marijuana by the Food and Drug Administration.

c. The current state of research on the efficacy of marijuana to treat the qualifying conditions set forth in this

section.

d. The potential for addiction.

e. The potential effect that marijuana may have on a patient's coordination, motor skills, and cognition,

including a warning against operating heavy machinery, operating a motor vehicle, or engaging in activities that

require a person to be alert or respond quickly.

f. The potential side effects of marijuana use.

g. The risks, benefits, and drug interactions of marijuana.

h. That the patient's de-identified health information contained in the physician certification and medical

marijuana use registry may be used for research purposes.
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(b) If a qualified physician issues a physician certification for a qualified patient diagnosed with a qualifying

medical condition pursuant to paragraph (2)(k), the physician must submit the following to the applicable board

within 14 days after issuing the physician certification:

1. Documentation supporting the qualified physician's opinion that the medical condition is of the same kind or

class as the conditions in paragraphs (2)(a)-(j).

2. Documentation that establishes the efficacy of marijuana as treatment for the condition.

3. Documentation supporting the qualified physician's opinion that the benefits of medical use of marijuana

would likely outweigh the potential health risks for the patient.

4. Any other documentation as required by board rule.

The department must submit such documentation to the Coalition for Medical Marijuana Research and Education

established pursuant to s. 1004.4351.

(c) A qualified physician may not issue a physician certification for more than three 70-day supply limits of

marijuana. The department shall quantify by rule a daily dose amount with equivalent dose amounts for each

allowable form of marijuana dispensed by a medical marijuana treatment center. The department shall use the

daily dose amount to calculate a 70-day supply.

1. A qualified physician may request an exception to the daily dose amount limit. The request shall be made

electronically on a form adopted by the department in rule and must include, at a minimum:

a. The qualified patient's qualifying medical condition.

b. The dosage and route of administration that was insufficient to provide relief to the qualified patient.

c. A description of how the patient will benefit from an increased amount.

d. The minimum daily dose amount of marijuana that would be sufficient for the treatment of the qualified

patient's qualifying medical condition.

2. A qualified physician must prOVide the qualified patient's records upon the request of the department.

3. The department shall approve or disapprove the request within 14 days after receipt of the complete

documentation reqUired by this paragraph. The request shall be deemed approved if the department fails to act

within this time period.

(d) A qualified physician must evaluate an existing qualified patient at least once every 30 weeks before issuing

a new physician certification. A physician must:

1. Determine if the patient still meets the requirements to be issued a physician certification under paragraph

(a).

2. Identify and document in the qualified patient's medical records whether the qualified patient experienced

either of the following related to the medical use of marijuana:

a. An adverse drug interaction with any prescription or nonprescription medication; or

b. A reduction in the use of, or dependence on, other types of controlled substances as defined in s. 893.02.

3. Submit a report with the findings required pursuant to subparagraph 2. to the department. The department

shall submit such reports to the Coalition for Medical Marijuana Research and Education established pursuant to s.

1004.4351.

(e) An active order for low-THC cannabis or medical cannabis issued pursuant to former s. 381.986, Florida

Statutes 2016, and registered with the compassionate use registry before June 23, 2017, is deemed a physician

certification, and all patients possessing such orders are deemed qualified patients until the department begins

issuing medical marijuana use registry identification cards.

(f) The department shall monitor physician registration in the medical marijuana use registry and the issuance

of physician certifications for practices that could facilitate unlawful diversion or misuse of marijuana or a

1arijuana delivery device and shall take disciplinary action as appropriate.

(g) The Board of Medicine and the Board of Osteopathic Medicine shall jointly create a physician certification

pattern review panel that shall review all physician certifications submitted to the medical marijuana use registry.

The panel shall track and report the number of physician certifications and the qualifying medical conditions,

dosage, supply amount, and form of marijuana certified. The panel shall report the data both by individual

hnp:/lwww.leg.stale.n.uslslatules/index.cfm?mode=View%20StatutesR~~iWft~'Pfrs1e=DisPlaY_Slatute&SearCh_slring=381.986&URL=030D-0399/D38



7/6/2018 Statutes & Constitution :View Statutes' Online Sunshine

qualified physician and in the aggregate, by county, and statewide. The physician certification pattern review

panel shall, beginning January 1, 2018, submit an annual report of its findings and recommendations to the

Governor, the President of the Senate, and the Speaker of the House of Representatives.

(h) The department, the Board of Medicine, and the Board of Osteopathic Medicine may adopt rules pursuant

to ss. 120.536(1) and 120.54 to implement this subsection.

(5) MEDICAL MARIJUANA USE REGISTRY.-

(a) The department shall create and maintain a secure, electronic, and online medical marijuana use registry

for physicians, patients, and caregivers as provided under this section. The medical marijuana use registry must be

accessible to law enforcement agencies, qualified physicians, and medical marijuana treatment centers to verify

the authorization of a qualified patient or a caregiver to possess marijuana or a marijuana delivery device and

record the marijuana or marijuana delivery device dispensed. The medical marijuana use registry must also be

accessible to practitioners licensed to prescribe prescription drugs to ensure proper care for patients before

medications that may interact with the medical use of marijuana are prescribed. The medical marijuana use

registry must prevent an active registration of a qualified patient by multiple physicians.

(b) The department shall determine whether an individual is a resident of this state for the purpose of

registration of qualified patients and caregivers in the medical marijuana use registry. To prove residency:

1. An adult resident must provide the department with a copy of his or her valid Florida driver license issued

under 5. 322.18 or a copy of a valid Florida identification card issued under s. 322.051.

2. An adult seasonal resident who cannot meet the requirements of subparagraph 1. may provide the

department with a copy of two of the follOWing that show proof of residential address:

a. A deed, mortgage, monthly mortgage statement, mortgage payment booklet or residential rental or lease

agreement.

b. One proof of residential address from the seasonal resident's parent, step-parent, legal guardian or other

-Jerson with whom the seasonal resident resides and a statement from the person with whom the seasonal resident

resides stating that the seasonal resident does reside with him or her.

e. A utility hookup or work order dated within 60 days before registration in the medical use registry.

d. A utility bill, not more than 2 months old.

e. Mail from a financial institution, including checking, savings, or investment account statements, not more

than 2 months old.

f. Mail from a federal, state, county, or municipal government agency. not more than 2 months old.

g. Any other documentation that provides proof of residential address as determined by department rule.

3. A minor must provide the department with a certified copy of a birth certificate or a current record of

registration from a Florida K-12 school and must have a parent or legal guardian who meets the requirements of

subparagraph 1.

For the purposes of this paragraph, the term "seasonal resident" means any person who temporarily resides in this

state for a period of at least 31 consecutive days in each calendar year, maintains a temporary residence in this

state, returns to the state or jurisdiction of his or her residence at least one time during each calendar year, and is

registered to vote or pays income tax in another state or jurisdiction.

(c) The department may suspend or revoke the registration of a qualified patient or caregiver if the qualified

patient or caregiver:

1. Provides misleading, incorrect, false, or fraudulent information to the department;

2. Obtains a supply of marijuana in an amount greater than the amount authorized by the physician

certification;

3. Falsifies, alters, or otherwise modifies an identification card;

4. Fails to timely notify the department of any changes to his or her qualified patient status; or

5. Violates the reqUirements of this section or any rule adopted under this section.

(d) The department shall immediately suspend the registration of a qualified patient charged with a violation

of chapter 893 until final disposition of any alleged offense. Thereafter, the department may extend the
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suspension, revoke the registration, or reinstate the registration.

(e) The department shall immediately suspend the registration of any caregiver charged with a violation of

chapter 893 until final disposition of any alleged offense. The department shall revoke a caregiver registration if

.he caregiver does not meet the requirements of subparagraph (6)(b)6.

(f) The department may revoke the registration of a qualified patient or caregiver who cultivates marijuana or

who acquires, possesses, or delivers marijuana from any person or entity other than a medical marijuana

treatment center.

(g) The department shall revoke the registration of a qualified patient, and the patient's associated caregiver,

upon notification that the patient no longer meets the criteria of a qualified patient.

(h) The department may adopt rules pursuant to ss. 120. 536( 1) and 120.54 to implement this subsection.

(6) CAREGIVERS.-

(a) The department must register an individual as a caregiver on the medical marijuana use registry and issue a

caregiver identification card if an individual designated by a qualified patient meets all of the requirements of this

subsection and department rule.

(b) A caregiver must:

1. Not be a qualified physician and not be employed by or have an economic interest in a medical marijuana

treatment center or a marijuana testing laboratory.

2. Be 21 years of age or older and a resident of this state.

3. Agree in writing to assist with the qualified patient's medical use of marijuana.

4. Be registered in the medical marijuana use registry as a caregiver for no more than one qualified patient,

except as provided in this paragraph.

5. Successfully complete a caregiver certification course developed and administered by the department or its

designee, which must be renewed biennially. The price of the course may not exceed $100.

6. Pass a background screening pursuant to subsection (9), unless the patient is a close relative of the

caregiver.

(c) A qualified patient may designate no more than one caregiver to assist with the qualified patient's medical

use of marijuana, unless:

1. The qualified patient is a minor and the designated caregivers are parents or legal guardians of the qualified

patient;

2. The qualified patient is an adult who has an intellectual or developmental disability that prevents the

patient from being able to protect or care for himself or herself without assistance or supervision and the

designated caregivers are the parents or legal guardians of the qualified patient; or

3. The qualified patient is admitted to a hospice program.

(d) A caregiver may be registered in the medical marijuana use registry as a designated caregiver for no more

than one qualified patient, unless:

1. The caregiver is a parent or legal guardian of more than one minor who is a qualified patient;

2. The caregiver is a parent or legal guardian of more than one adult who is a qualified patient and who has an

intellectual or developmental disability that prevents the patient from being able to protect or care for himself or

herself without assistance or supervision; or

3. All qualified patients the caregiver has agreed to assist are admitted to a hospice program and have

requested the assistance of that caregiver with the medical use of marijuana; the caregiver is an employee of the

hospice; and the caregiver provides personal care or other services directly to clients of the hospice in the scope of

that employment.

(e) A caregiver may not receive compensation, other than actual expenses incurred, for any services provided

.0 the qualified patient.

(f) If a qualified patient is younger than 18 years of age, only a caregiver may purchase or administer

marijuana for medical use by the qualified patient. The qualified patient may not purchase marijuana.

(g) A caregiver must be in immediate possession of his or her medical marijuana use registry identification card

at all times when in possession of marijuana or a marijuana delivery device and must present his or her medical
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marijuana use registry identification card upon the request of a law enforcement officer.

(h) The department may adopt rules pursuant to ss. 120. 536( 1) and 120.54 to implement this subsection.

(7) IDENTIFICATION CARDS.-

(a) The department shall issue medical marijuana use registry identification cards for qualified patients and

caregivers who are residents of this state, which must be renewed annually. The identification cards must be

resistant to counterfeiting and tampering and must include, at a minimum, the following:

1. The name, address, and date of birth of the qualified patient or caregiver.

2. A full·face, passport-type, color photograph of the qualified patient or caregiver taken within the 90 days

immediately preceding registration or the Florida driver license or Florida identification card photograph of the

qualified patient or caregiver obtained directly from the Department of Highway Safety and Motor Vehicles.

3. Identification as a qualified patient or a caregiver.

4. The unique numeric identifier used for the qualified patient in the medical marijuana use registry.

5. For a caregiver, the name and unique numeric identifier of the caregiver and the qualified patient or

patients that the caregiver is assisting.

6. The expiration date of the identification card.

(b) The department must receive written consent from a qualified patient's parent or legal guardian before it

may issue an identification card to a qualified patient who is a minor.

1,.(c) The department shall adopt rules pursuant to ss. 12.0.536(1) and If.QM establishing procedures for the

issuance, renewal, suspension, replacement, surrender, and revocation of medical marijuana use registry

identification cards pursuant to this section and shall begin issuing qualified patient identification cards by October

3, 2017.

(d) Applications for identification cards must be submitted on a form prescribed by the department. The

department may charge a reasonable fee associated with the issuance, replacement, and renewal of identification

-:ards. The department shall allocate $10 of the identification card fee to the Division of Research at Florida

Agricultural and Mechanical University for the purpose of educating minorities about marijuana for medical use and

the impact of the unlawful use of marijuana on minority communities. The department shall contract with a third

party vendor to issue identification cards. The vendor selected by the department must have experience

performing similar functions for other state agencies.

(e) A qualified patient or caregiver shall return his or her identification card to the department within 5

business days after revocation.

1,.(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment centers to ensure reasonable statewide

accessibility and availability as necessary for qualified patients registered in the medical marijuana use registry

and who are issued a physician certification under this section.

1. As soon as practicable, but no later than July 3,2017, the department shall license as a medical marijuana

treatment center any entity that holds an active, unrestricted license to cultivate, process, transport, and

dispense low·THC cannabis, medical cannabis, and cannabis delivery devices, under former s. 381,986, Florida

Statutes 2016, before July 1, 2017, and which meets the requirements of this section. In addition to the authority

granted under this section, these entities are authorized to dispense low-THC cannabis, medical cannabis, and

cannabis delivery devices ordered pursuant to former s. 381.986, Florida Statutes 2016, which were entered into

the compassionate use registry before July 1,2017, and are authorized to begin dispensing marijuana under this

section on July 3,2017. The department may grant variances from the representations made in such an entity's

original application for approval under former s. 381.986, Florida Statutes 2014, pursuant to paragraph (e).

2. The department shall license as medical marijuana treatment centers 10 applicants that meet the

equirements of this section, under the following parameters:

a. As soon as practicable, but no later than August 1, 2017, the department shall license any applicant whose

application was reviewed, evaluated, and scored by the department and which was denied a dispensing

organization license by the department under former s. 381.986, Florida Statutes 2014; which had one or more

administrative or judicial challenges pending as of January 1, 2017, or had a final ranking within one point of the
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highest final ranking in its region under former s. 381.986, Florida Statutes 2014; which meets the requirements of

this section; and which provides documentation to the department that it has the existing infrastructure and

rechnical and technological ability to begin cultivating marijuana within 30 days after registration as a medical

marijuana treatment center.

b. As soon as practicable, the department shall license one applicant that is a recognized class member of

Pigford v. Glickman, 185 F.R.D. B2 (D.D.C. 1999), or In Re Black Farmers Wig., 856 F. Supp. 2d 1 (D.D.C. 2011). An

applicant licensed under this sub-subparagraph is exempt from the requirement of subparagraph (b)2.

c. As soon as practicable, but no later than October 3,2017, the department shall license applicants that meet

the requirements of this section in sufficient numbers to result in 10 total licenses issued under this subparagraph,

while accounting for the number of licenses issued under sub-subparagraphs a. and b.

3. For up to two of the licenses issued under subparagraph 2., the department shall give preference to

applicants that demonstrate in their applications that they own one or more facilities that are, or were, used for

the canning, concentrating, or otherwise processing of citrus fruit or citrus molasses and will use or convert the

facility or facilities for the processing of marijuana.

4. Within 6 months after the registration of 100,000 active qualified patients in the medical marijuana use

registry, the department shall license four additional medical marijuana treatment centers that meet the

requirements of this section. Thereafter, the department shall license four medical marijuana treatment centers

within 6 months after the registration of each additional 100,000 active qualified patients in the medical marijuana

use registry that meet the requirements of this section,

5. Dispensing facilities are subject to the following requirements:

a. A medical marijuana treatment center may not establish or operate more than a statewide maximum of 25

dispensing facilities, unless the medical marijuana use registry reaches a total of 100,000 active registered

qualified patients. When the medical marijuana use registry reaches 100,000 active registered qualified patients,

and then upon each further instance of the total active registered qualified patients increasing by 100,000, the

statewide maximum number of dispensing facilities that each licensed medical marijuana treatment center may

establish and operate increases by five.

b. A medical marijuana treatment center may not establish more than the maximum number of dispensing

facilities allowed in each of the Northwest, Northeast, Central, Southwest, and Southeast Regions. The department

shall determine a medical marijuana treatment center's maximum number of dispensing facilities allowed in each

region by calculating the percentage of the total statewide population contained within that region and multiplying

that percentage by the medical marijuana treatment center's statewide maximum number of dispensing facilities

established under sub-subparagraph a., rounded to the nearest whole number. The department shall ensure that

such rounding does not cause a medical marijuana treatment center's total number of statewide dispensing

facilities to exceed its statewide maximum. The department shall initially calculate the maximum number of

dispensing facilities allowed in each region for each medical marijuana treatment center using county population

estimates from the Florida Estimates of Population 2016, as published by the Office of Economic and Demographic

Research, and shall perform recalculations following the official release of county population data resulting from

each United States Decennial Census. For the purposes of this subparagraph:

(I) The Northwest Region consists of Bay, Calhoun, Escambia, Franklin, Gadsden, Gulf, Holmes, Jackson,

Jefferson, Leon, Liberty, Madison, Okaloosa, Santa Rosa, Taylor, Wakulla, Walton, and Washington Counties.

(II) The Northeast Region consists of Alachua, Baker, Bradford, Clay, Columbia, Dixie, Duval, Flagler, Gilchrist,

Hamilton, Lafayette, Levy, Marion, Nassau, Putnam, St. Johns, Suwannee, and Union Counties.

(III) The Central Region consists of Brevard, Citrus, Hardee, Hernando, Indian River, Lake, Orange, Osceota,

Pasco, Pinellas, Polk, Seminole, St. Lucie, Sumter, and Volusia Counties.

(IV) The Southwest Region consists of Charlotte, Collier, DeSoto, Glades, Hendry, Highlands, Hillsborough, Lee,

Manatee, Okeechobee, and Sarasota Counties.

(V) The Southeast Region consists of Broward, Miami-Dade, Martin, Monroe, and Palm Beach Counties.

c. If a medical marijuana treatment center establishes a number of dispensing facilities within a region that is

less than the number allowed for that region under sub-subparagraph b., the medical marijuana treatment center
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may sell one or more of its unused dispensing facility slots to other licensed medical marijuana treatment centers.

For each dispensing facility slot that a medical marijuana treatment center sells, that medical marijuana

treatment center's statewide maximum number of dispensing facilities, as determined under sub-subparagraph a..

is reduced by one. The statewide maximum number of dispensing facilities for a medica! marijuana treatment

center that purchases an unused dispensing facility slot is increased by one per slot purchased. Additionally, the

sale of a dispensing facility stot shall reduce the seller's regional maximum and increase the purchaser's regional

maximum number of dispensing facilities, as determined in sub-subparagraph b., by one for that region. For any

slot purchased under this sub-subparagraph, the regional restriction applied to that slot's location under sub

subparagraph b. before the purchase shall remain in effect following the purchase. A medical marijuana treatment

center that sells or purchases a dispensing facility slot must notify the department within 3 days of sale.

d. This subparagraph shall expire on April 1, 2020.

If this subparagraph or its application to any person or circumstance is held invalid, the invalidity does not affect

other provisions or applications of this act which can be given effect without the invalid provision or application,

and to this end, the provisions of this subparagraph are severable.

(b) An applicant for licensure as a medical marijuana treatment center shall apply to the department on a form

prescribed by the department and adopted in rule. The department shall adopt rules pursuant to ss. 120.536(1)

and 120.54 establishing a procedure for the issuance and biennial renewal of licenses, including initial application

and biennial renewal fees sufficient to cover the costs of implementing and administering this section, and

establishing supplemental licensure fees for payment beginning May 1, 2018, sufficient to cover the costs of

administering ss. 381.989 and 1004.4351. The department shall identify applicants with strong diversity plans

reflecting this state's commitment to diversity and implement training programs and other educational programs to

enable minority persons and minority business enterprises, as defined in s. 288.703, and veteran business

enterprises, as defined in s. 295.187, to compete for medical marijuana treatment center licensure and contracts.

,)ubject to the requirements in subparagraphs (a)2. -4., the department shall issue a license to an applicant if the

applicant meets the requirements of this section and pays the initial application fee. The department shall renew

the licensure of a medical marijuana treatment centeT biennially if the licensee meets the requirements of this

section and pays the biennial renewal fee. An individual may not be an applicant, owner, officer, board member, or

manager on more than one application for licensure as a medical marijuana treatment center. An individual or

entity may not be awarded more than one license as a medical marijuana treatment center. An applicant for

licensure as a medical marijuana treatment center must demonstrate:

1. That, for the 5 consecutive years before submitting the application, the applicant has been registered to do

business in the state.

2. Possession of a valid certificate of registration issued by the Department of Agriculture and Consumer

Services pursuant to s. 581.131.

3. The technical and technological ability to cultivate and produce marijuana, including, but not limited to,

low-THe cannabis.

4. The ability to secure the premises, resources, and personnel necessary to operate as a medical marijuana

treatment center.

5. The ability to maintain accountability of all raw materials, finished products, and any byproducts to prevent

diversion or unlawful access to or possession of these substances.

6. An infrastructure reasonably located to dispense marijuana to registered qualified patients statewide or

regionally as determined by the department.

7. The financial ability to maintain operations for the duration of the 2-year approval cycle, including the

xovision of certified financial statements to the department.

a. Upon approval, the applicant must post a $5 million performance bond issued by an authorized surety

insurance company rated in one of the three highest rating categories by a nationally recognized rating service.

However, a medical marijuana treatment center serving at least 1,000 qualified patients is only required to

maintain a $2 million performance bond.
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b. In lieu of the performance bond required under sub-subparagraph a., the applicant may provide an

irrevocable letter of credit payable to the department or provide cash to the department. If provided with cash

under this sub-subparagraph, the department shall deposit the cash in the Grants and Donations Trust Fund within

the Department of Health, subject to the same conditions as the bond regarding requirements for the applicant to

forfeit ownership of the funds. If the funds deposited under this sub-subparagraph generate interest, the amount

of that interest shall be used by the department for the administration of this section.

8. That all owners, officers, board members, and managers have passed a background screening pursuant to

subsection (9).

9. The employment of a medical director to supervise the activities of the medical marijuana treatment

center.

10. A diversity plan that promotes and ensures the involvement of minority persons and minority business

enterprises, as defined in s. 288.703, or veteran business enterprises, as defined in s. 295.187, in ownership,

management, and employment. An applicant for licensure renewal must show the effectiveness of the diversity

plan by including the following with his or her application for renewal:

a. Representation of minority persons and veterans in the medical marijuana treatment center's workforce;

b. Efforts to recruit minority persons and veterans for employment; and

c. A record of contracts for services with minority business enterprises and veteran business enterprises.

(c) A medical marijuana treatment center may not make a wholesale purchase of marijuana from, or a

distribution of marijuana to, another medical marijuana treatment center, unless the medical marijuana treatment

center seeking to make a wholesale purchase of marijuana submits proof of harvest failure to the department.

(d) The department shall establish, maintain, and control a computer software tracking system that traces

marijuana from seed to sale and allows real-time,.14-hour access by the department to data from all medical

marijuana treatment centers and marijuana testing laboratories. The tracking system must allow for integration of

other seed-to-sale systems and, at a minimum, include notification of when marijuana seeds are planted, when

marijuana plants are harvested and destroyed, and when marijuana is transported, sold, stolen, diverted, or lost.

Each medical marijuana treatment center shall use the seed-to-sale tracking system established by the department

or integrate its own seed-to-sale tracking system with the seed-to-sale tracking system established by the

department. Each medical marijuana treatment center may use its own seed-to-sale system until the department

establishes a seed-to-sale tracking system. The department may contract with a vendor to establish the seed-to

sale tracking system. The vendor selected by the department may not have a contractual relationship with the

department to perform any services pursuant to this· section other than the seed-to-sale tracking system, The

vendor may not have a direct or indirect financial interest in a medical marijuana treatment center or a marijuana

testing laboratory.

(e) A licensed medical marijuana treatment center shall cultivate, process, transport, and dispense marijuana

for medical use. A licensed medical marijuana treatment center may not contract for services directly related to

the cultivation, processing, and dispensing of marijuana or marijuana delivery devices, except that a medical

marijuana treatment center licensed pursuant to subparagraph (a)1. may contract with a single entity for the

cultivation, processing, transporting, and dispensing of marijuana and marijuana delivery devices. A licensed

medical marijuana treatment center must, at all times, maintain compliance with the criteria demonstrated and

representations made in the initial application and the criteria established in this subsection. Upon request, the

department may grant a medical marijuana treatment center a variance from the representations made in the

initial application. Consideration of such a request shall be based upon the individual facts and circumstances

surrounding the request. A variance may not be granted unless the requesting medical marijuana treatment center

can demonstrate to the department that it has a proposed alternative to the specific representation made in its

application which fulfills the same or a similar purpose as the specific representation in a way that the department

can reasonably determine will not be a lower standard than the specific representation in the application. A

variance may not be granted from the requirements in subparagraph 2. and subparagraphs (b)1. and 2.

1. A licensed medical marijuana treatment center may transfer ownership to an individual or entity who meets

the requirements of this section. A publicly traded corporation or publicly traded company that meets the
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requirements of this section is not precluded from ownership of a medical marijuana treatment center. To

accommodate a change in ownership:

a. The licensed medical marijuana treatment center shall notify the department in writing at least 60 days

before the anticipated date of the change of ownership.

b. The individual or entity applying for initial licensure due to a change of ownership must submit an

application that must be received by the department at least 60 days before the date of change of ownership.

e. Upon receipt of an application for a license, the department shall examine the application and, within 30

days after receipt, notify the applicant in writing of any apparent errors or omissions and request any additional

information required.

d. Requested information omitted from an application for licensure must be filed with the department within

21 days after the department's request for omitted information or the application shall be deemed incomplete and

shall be withdrawn from further consideration and the fees shall be forfeited.

Within 30 days after the receipt of a complete application, the department shall approve or deny the application.

2. A medical marijuana treatment center, and any individual or entity who directly or indirectly owns, controls,

or holds with power to vote 5 percent or more of the voting shares of a medical marijuana treatment center, may

not acquire direct or indirect ownership or control of any voting shares or other form of ownership of any other

medical marijuana treatment center.

3. A medical marijuana treatment center may not enter into any form of profit-sharing arrangement with the

property owner or lessor of any of its facilities where cultivation, processing, storing, or dispensing of marijuana

and marijuana delivery devices occurs.

4. All employees of a medical marijuana treatment center must be 21 years of age or older and have passed a

background screening pursuant to subsection (9).

5. Each medical marijuana treatment center must adopt and enforce policies and procedures to ensure

employees and volunteers receive training on the legal requirements to dispense marijuana to qualified patients.

6. When growing marijuana, a medical marijuana treatment center:

a. May use pesticides determined by the department, after consultation with the Department of Agriculture

and Consumer Services, to be safely applied to plants intended for human consumption, but may not use pesticides

designated as restricted-use pesticides pursuant to s. 487.042.

b. Must grow marijuana within an enclosed structure and in a room separate from any other plant.

e. Must inspect seeds and growing plants for plant pests that endanger or threaten the horticultural and

agricul tural interests of the state in accordance with chapter 581 and any rules adopted thereunder.

d. Must perform fumigation or treatment of plants, or remove and destroy infested or infected plants, in

accordance with chapter 581 and any rules adopted thereunder.

7. Each medical marijuana treatment center must produce and make available for purchase at least one low

THe cannabis product.

8. A medical marijuana treatment center that produces edibles must hold a permit to operate as a food

establishment pursuant to chapter 500, the Florida Food Safety Act, and must comply with all the requirements for

food establishments pursuant to chapter 500 and any rules adopted thereunder. Edibles may not contain more than

200 milligrams of tetrahydrocannabinol, and a single serving portion of an edible may not exceed 10 milligrams of

tetrahydrocannabinol. Edibles may have a potency variance of no greater than 15 percent. Edibles may not be

attractive to children; be manufactured in the shape of humans, cartoons, or animals; be manufactured in a form

that bears any reasonable resemblance to products available for consumption as commercially available candy; or

contain any color additives. To discourage consumption of edibles by children, the department shall determine by

:ule any shapes, forms, and ingredients allowed and prohibited for edibles. Medical marijuana treatment centers

may not begin processing or dispensing edibles until after the effective date of the rule. The department shall also

adopt sanitation rules providing the standards and requirements for the storage, display, or dispensing of edibles.

9. Within 12 months after licensure, a medical marijuana treatment center must demonstrate to the

department that all of its processing facilities have passed a Food Safety Good Manufacturing Practices, such as
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Global Food Safety Initiative or equivalent, inspection by a nationally accredited certifying body. A medical

marijuana treatment center must immediately stop processing at any facility which fails to pass this inspection

until it demonstrates to the department that such facility has met this requirement.

10. When processing marijuana, a medical marijuana treatment center must:

a. Process the marijuana within an enclosed structure and in a room separate from other plants or products.

b. Comply with department rules when processing marijuana with hydrocarbon solvents or other solvents or

gases exhibiting potential toxicity to humans. The department shall determine by rule the requirements for

medical marijuana treatment centers to use such solvents or gases exhibiting potential toxicity to humans.

c. Comply with federal and state laws and regulations and department rules for solid and liquid wastes. The

department shall determine by rule procedures for the storage, handling, transportation, management, and

disposal of solid and liquid waste generated during marijuana production and processing. The Department of

Environmental Protection shall assist the department in developing such rules.

d. Test the processed marijuana using a medical marijuana testing laboratory before it is dispensed. Results

must be verified and signed by two medical marijuana treatment center employees. Before dispensing, the medical

marijuana treatment center must determine that the test results indicate that low-THe cannabis meets the

definition of low-THC cannabis, the concentration of tetrahydrocannabinol meets the potency requirements of this

section, the labeling of the concentration of tetrahydrocannabinol and cannabidiol is accurate, and all marijuana is

safe for human consumption and free from contaminants that are unsafe for human consumption. The department

shall determine by rule which contaminants must be tested for and the maximum levels of each contaminant which

are safe for human consumption. The Department of Agriculture and Consumer Services shall assist the department

in developing the testing requirements for contaminants that are unsafe for human consumption in edibles. The

department shall also determine by rule the procedures for the treatment of marijuana that fails to meet the

testing requirements of this section, s. 381.988, or department rule. The department may select a random sample

from edibles available for purchase in a dispensing facility which shall be tested by the department to determine

chat the edible meets the potency requirements of this section, is safe for human consumption, and the labeling of

the tetrahydrocannabinol and cannabidiol concentration is accurate. A medical marijuana treatment center may

not require payment from the department for the sample. A medical marijuana treatment center must recall

edibles, including all edibles made from the same batch of marijuana, which fail to meet the potency requirements

of this section, which are unsafe for human consumption, or for which the labeling of the tetrahydrocannabinol and

cannabidiol concentration is inaccurate. The medical marijuana treatment center must retain records of all testing

and samples of each homogenous batch of marijuana for at least 9 months. The medical marijuana treatment

center must contract with a marijuana testing laboratory to perform audits on the medical marijuana treatment

center's standard operating procedures, testing records, and samples and provide the results to the department to

confirm that the marijuana or low-THe cannabis meets the requirements of this section and that the marijuana or

low-THC cannabis is safe for human consumption. A medical marijuana treatment center shall reserve two

processed samples from each batch and retain such samples for at least 9 months for the purpose of such audits. A

medical marijuana treatment center may use a laboratory that has not been certified by the department under s.

381.988 until such time as at least one laboratory holds the required certification, but in no event later than July

1, 2018.

e. Package the marijuana in compliance with the United States Poison Prevention Packaging Act of 1970, 15

U.S.c. ss. 1471 et seq.

f. Package the marijuana in a receptacle that has a firmly affixed and legible label stating the following

information:

(I) The marijuana or low-THC cannabis meets the requirements of sub-subparagraph d.

(II) The name of the medical marijuana treatment center from which the marijuana originates.

(III) The batch number and harvest number from which the marijuana originates and the date dispensed.

(IV) The name of the physician who issued the physician certification.

(V) The name of the patient.
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(VI) The product name, if applicable, and dosage form, including concentration of tetrahydrocannabinol and

cannabidiol. The product name may not contain wording commonly associated with products marketed by or to

children.

(VII) The recommended dose.

(VIII) A warning that it is illegal to transfer medical marijuana to another person.

(IX) A marijuana universal symbol developed by the department.

11. The medical marijuana treatment center shall include in each package a patient package insert with

information on the specific product dispensed related to:

a. Clinical pharmacology.

b. Indications and use.

e. Dosage and administration.

d. Dosage forms and strengths.

e. Contraindications.

f. Warnings and precautions.

g. Adverse reactions.

12. Each edible shall be individually sealed in plain, opaque wrapping marked only with the marijuana

universal symbol. Where practical, each edible shall be marked with the marijuana universal symbol. In addition to

the packaging and labeling requirements in subparagraphs 10. and 11., edible receptacles must be plain, opaque,

and white without depictions of the product or images other than the medical marijuana treatment center's

department-approved logo and the marijuana universal symbol. The receptacle must also include a list all of the

edible's ingredients, storage instructions, an expiration date, a legible and prominent warning to keep away from

children and pets, and a warning that the edible has not been produced or inspected pursuant to federal food

safety laws.

13. When dispensing marijuana or a marijuana delivery device, a medical marijuana treatment center:

a. May dispense any active, valid order for low-THC cannabis, medical cannabis and cannabis delivery devices

issued pursuant to former s. 381.986, Florida Statutes 2016, which was entered into the medical marijuana use

registry before July 1, 2017.

b. May not dispense more than a 70-day supply of marijuana to a qualified patient or caregiver.

c. Must have the medical marijuana treatment center's employee who dispenses the marijuana or a marijuana

delivery device enter into the medical marijuana use registry his or her name or unique employee identifier.

d. Must verify that the qualified patient and the caregiver, if applicable, each have an active registration in the

medical marijuana use registry and an active and valid medical marijuana use registry identification card, the

amount and type of marijuana dispensed matches the physician certification in the medical marijuana use registry

for that qualified patient, and the physician certification has not already been filled.

e. May not dispense marijuana to a qualified patient who is younger than 18 years of age. If the qualified

patient is younger than 18 years of age, marijuana may only be dispensed to the qualified patient's caregiver.

f. May not dispense or sell any other type of cannabis, alcohol, or illicit drug-related product, including pipes,

bongs, or wrapping papers, other than a marijuana delivery device required for the medical use of marijuana and

which is specified in a physician certification.

g. Must, upon dispensing the marijuana or marijuana delivery device, record in the registry the date, time,

quantity, and form of marijuana dispensed; the type of marijuana delivery device dispensed; and the name and

medical marijuana use registry identification number of the qualified patient or caregiver to whom the marijuana

delivery device was dispensed.

h. Must ensure that patient records are not visible to anyone other than the qualified patient, his or her

,:aregiver, and authorized medical marijuana treatment center employees.

(f) To ensure the safety and security of premises where the cultivation, processing, storing, or dispensing of

marijuana occurs, and to maintain adequate controls against the diversion, theft, and loss of marijuana or

marijuana delivery deVices, a medical marijuana treatment center shall:
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1.a. Maintain a fully operational security alarm system that secures all entry points and perimeter windows and

is equipped with motion detectors; pressure switches; and duress, panic, and hold-up alarms; and

b. Maintain a video surveillance system that records continuously 24 hours a day and meets the following

criteria:

(I) Cameras are fixed in a place that allows for the clear identification of persons and activities in controlled

areas of the premises. Controlled areas include grow rooms, processing rooms, storage rooms, disposal rooms or

areas, and point-of-sale rooms.

(II) Cameras are fixed in entrances and exits to the premises, which shall record from both indoor and outdoor,

or ingress and egress, vantage points.

(III) Recorded images must clearly and accurately display the time and date.

(/V) Retain video surveillance recordings for at least 45 days or longer upon the request of a law enforcement

agency.

2. Ensure that the medical marijuana treatment center's outdoor premises have sufficient lighting from dusk

until dawn.

3. Ensure that the indoor premises where dispensing occurs includes a waiting area with sufficient space and

seating to accommodate qualified patients and caregivers and at least one private consultation area that is

isolated from the waiting area and area where dispensing occurs. A medical marijuana treatment center may not

display products or dispense marijuana or marijuana delivery devices in the waiting area.

4. Not dispense from its premises marijuana or a marijuana delivery device between the hours of 9 p.m. and 7

a.m., but may perform all other operations and deliver marijuana to qualified patients 24 hours a day.

5. Store marijuana in a secured, locked room or a vault.

6. Require at least two of its employees, or two employees of a security agency with whom it contracts, to be

on the premises at all times where cultivation, processing, or storing of marijuana occurs.

7. Require each employee or contractor to wear a photo identification badge at all times while on the

premises.

8. Require each visitor to wear a visitor pass at all times while on the premises.

9. Implement an alcohol and drug-free workplace policy.

10. Report to local law enforcement within 24 hours after the medical marijuana treatment center is notified

or becomes aware of the theft, diversion, or loss of marijuana.

(g) To ensure the safe transport of marijuana and marijuana delivery devices to medical marijuana treatment

centers, marijuana testing laboratories, or qualified patients, a medical marijuana treatment center must:

1. Maintain a marijuana transportation manifest in any vehicle transporting marijuana. The marijuana

transportation manifest must be generated from a medical marijuana treatment center's seed-ta-sale tracking

system and include the:

a. Departure date and approximate time of departure.

b. Name, location address, and license number of the originating medical marijuana treatment center.

c. Name and address of the recipient of the delivery.

d. Quantity and form of any marijuana or marijuana delivery device being transported.

e. Arrival date and estimated time of arrival.

f. Delivery vehicle make and model and license plate number.

g. Name and signature of the medical marijuana treatment center employees delivering the product.

(/) A copy of the marijuana transportation manifest must be provided to each individual, medical marijuana

treatment center, or marijuana testing laboratory that receives a delivery. The indiVidual, or a representative of

the center or laboratory, must sign a copy of the marijuana transportation manifest acknowledging receipt.

(II) An individual transporting marijuana or a marijuana delivery device must present a copy of the relevant

marijuana transportation manifest and his or her employee identification card to a law enforcement officer upon

request.

(III) Medical marijuana treatment centers and marijuana testing laboratories must retain copies of all

marijuana transportation manifests for at least 3 years.
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2. Ensure only vehicles in good working order are used to transport marijuana.

3. Lock marijuana and marijuana delivery devices in a separate compartment or container within the vehicle.

4. Require employees to have possession of their employee identification card at all times when transporting

marijuana or marijuana delivery devices.

5. Require at least two persons to be in a vehicle transporting marijuana or marijuana delivery devices, and

require at least one person to remain in the vehicle while the marijuana or marijuana delivery device is being

delivered.

6. Provide specific safety and security training to employees transporting or delivering marijuana and

marijuana delivery devices.

(h) A medical marijuana treatment center may not engage in advertising that is visible to members of the

public from any street, sidewalk, park, or other public place, except:

1. The dispensing location of a medical marijuana treatment center may have a sign that is affixed to the

outside or hanging in the window of the premises which identifies the dispensary by the licensee's business name, a

department-approved trade name, or a department·approved logo. A medical marijuana treatment center's trade

name and logo may not contain wording or images commonly associated with marketing targeted toward children

or which promote recreational use of marijuana.

2. A medical marijuana treatment center may engage in Internet advertising and marketing under the follOWing

conditions:

a. All advertisements must be approved by the department.

b. An advertisement may not have any content that specifically targets individuals under the age of 18,

including cartoon characters or similar images.

c. An advertisement may not be an unsolicited pop-up advertisement.

d. Opt-in marketing must include an easy and permanent opt-out feature.

(i) Each medical marijuana treatment center that dispenses marijuana and marijuana delivery devices shall

make available to the public on its website:

1. Each marijuana and low·THC product available for purchase, including the form, strain of marijuana from

which it was extracted, cannabidiol content, tetrahydrocannabinol content, dose unit, total number of doses

available, and the ratio of cannabidiol to tetrahydrocannabinol for each product.

2. The price for a 30·day, 50-day, and 70·day supply at a standard dose for each marijuana and low-THC

product available for purchase.

3. The price for ea-ch marijuana delivery device available for purchase.

4. If applicable, any discount policies and eligibility criteria for such discounts.

(j) Medical marijuana treatment centers are the sale source from which a qualified patient may legally obtain

mariju2na.

(k) The department may adopt rules pursuant to ss. 120.536(1) and .11.Q...21 to implement this subsection.

(9) BACKGROUND SCREENING.-An individual required to undergo a background screening pursuant to this

section must pass a level 2 background screening as provided under chapter 435, which, in addition to the

disqualifying offenses provided in s. 435.04, shall exclude an individual who has an arrest awaiting final disposition

for, has been found guilty of, regardless of adjudication, or has entered a plea of nolo contendere or guilty to an

offense under chapter 837, chapter 895, or chapter 896 or similar law of another jurisdiction.

(a) Such individual must submit a full set of fingerprints to the department or to a vendor, entity, or agency

authorized by s. 943.053(13). The department, vendor, entity, or agency shall forward the fingerprints to the

Department of Law Enforcement for state processing, and the Department of Law Enforcement shall forward the

fingerprints to the Federal Bureau of Investigation for national processing.

(b) Fees for state and federal fingerprint processing and retention shall be borne by the individual. The state

cost for fingerprint processing shall be as provided in s. 943.053(3)(e) for records provided to persons or entities

other than those specified as exceptions therein.

(c) Fingerprints submitted to the Department of Law Enforcement pursuant to this subsection shall be retained

by the Department of Law Enforcement as provided in s. 943.05(2)(g) and (h) and, when the Department of Law
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Enforcement begins participation in the program, enrolled in the Federal Bureau of Investigation's national

retained print arrest notification program. Any arrest record identified shall be reported to the department.

(10) MEDICAL MARIJUANA TREATMENT CENTER INSPECTIONS; ADMINISTRATIVE ACTIONS.-

(a) The department shall conduct announced or unannounced inspections of medical marijuana treatment

centers to determine compliance with this section or rules adopted pursuant to this section.

(b) The department shall inspect a medical marijuana treatment center upon receiving a complaint or notice

that the medical marijuana treatment center has dispensed marijuana containing mold, bacteria, or other

contaminant that may cause or has caused an adverse effect to human health or the environment.

(c) The department shall conduct at least a biennial inspection of each medical marijuana treatment center to

evaluate the medical marijuana treatment center's records, personnel, equipment, processes, security measures,

sanitation practices, and quality assurance practices.

(d) The Department of Agriculture and Consumer Services and the department shall enter into an interagency

agreement to ensure cooperation and coordination in the performance of their obligations under this section and

their respective regulatory and authorizing laws. The department, the Department of Highway Safety and Motor

Vehicles, and the Department of Law Enforcement may enter into interagency agreements for the purposes

specified in this subsection or subsection (7).

(e) The department shall publish a list of all approved medical marijuana treatment centers, medical directors,

and qualified physicians on its website.

(f) The department may impose reasonable fines not to exceed $10,000 on a medical marijuana treatment

center for any of the following violations:

1. Violating this section or department rule.

2. Failing to maintain qualifications for approval.

3. Endangering the health, safety, or security of a qualified patient.

4. Improperly disclosing personal and confidential information of the qualified patient.

5. Attempting to procure medical marijuana treatment center approval by bribery, fraudulent

misrepresentation, or extortion.

6. Being convicted or found gUilty of, or entering a plea of guilty or nolo contendere to, regardless of

adjudication, a crime in any jurisdiction which directly relates to the business of a medical marijuana treatment

center.

7. Making or filing a report or record that the medical marijuana treatment center knows to be false.

8. Willfully failing to maintain a record required by this section or department rule.

9. Willfully impeding or obstructing an employee or agent of the department in the furtherance of his or her

official duties.

10. Engaging in fraud or deceit, negligence, incompetence, or misconduct in the business practices of a

medical marijuana treatment center.

11. Making misleading, deceptive, or fraudulent representations in or related to the business practices of a

medical marijuana treatment center.

12. Having a license or the authority to engage in any regulated profession, occupation, or business that is

related to the business practices of a medical marijuana treatment center suspended, revoked, or otherwise acted

against by the licensing authority of any jurisdiction, including its agencies or subdivisions, for a violation that

would constitute a violation under Florida law.

13. Violating a lawful order of the department or an agency of the state, or failing to comply with a lawfully

issued subpoena of the department or an agency of the state.

(g) The department may suspend, revoke, or refuse to renew a medical marijuana treatment center license if

·the medical marijuana treatment center commits any of the violations in paragraph (f).

(h) The department may adopt rules pursuant to ss. 120.536(1) and~ to implement this subsection.

(11) PREEMPTION.-Regulation of cultivation, processing, and delivery of marijuana by medical marijuana

treatment centers is preempted to the state except as provided in this subsection.
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(a) A medical marijuana treatment center cultivating or processing facility may not be located within 500 feet

of the real property that comprises a public or private elementary school, middle school, or secondary school.

(b)1. A county or municipality may, by ordinance, ban medical marijuana treatment center dispensing facilities

from being located within the boundaries of that county or municipality. A county or municipality that does not ban

dispensing facilities under this subparagraph may not place specific limits, by ordinance, on the number of

dispensing facilities that may locate within that county or municipality.

2, A municipality may determine by ordinance the criteria for the location of, and other permitting

requirements that do not conflict with state law or department rule for, medical marijuana treatment center

dispensing facilities located within the boundaries of that municipality. A county may determine by ordinance the

criteria for the location of, and other permitting requirements that do not conflict with state law or department

rule for, all such dispensing facilities located within the unincorporated areas of that county. Except as provided in

paragraph (c), a county or municipality may not enact ordinances for permitting or for determining the location of

dispensing facilities which are more restrictive than its ordinances permitting or determining the locations for

pharmacies licensed under chapter 465, A municipality or county may not charge a medical marijuana treatment

center a license or permit fee in an amount greater than the fee charged by such municipality or county to

pharmacies. A dispensing facility location approved by a municipality or county pursuant to former s. 381.986(8)

(b), Florida Statutes 2016, is not subject to the location requirements of this subsection.

(c) A medical marijuana treatment center dispensing facility may not be located within 500 feet of the real

property that comprises a public or private elementary school, middle school, or secondary school unless the

county or municipality approves the location through a formal proceeding open to the public at which the county

or municipality determines that the location promotes the public health, safety, and general welfare of the

community.

(d) This subsection does not prohibit any local jurisdiction from ensuring medical marijuana treatment center

facilities comply with the Florida Building Code, the Florida Fire Prevention Code, or any local amendments to the

Florida Building Code or the Florida Fire Prevention Code.

(12) PENALTIES.-

(a) A qualified physician commits a misdemeanor of the first degree, punishable as provided in s. 775,082 or s.

775,083, if the qualified physician issues a physician certification for the medical use of marijuana for a patient

without a reasonable belief that the patient is suffering from a qualifying medical condition.

(b) A person who fraudulently represents that he or she has a qualifying medical condition to a qualified

physician for the purpose of being issued a physician certification commits a misdemeanor of the first degree,

punishable as provided in s. 775.082 or s. 775.083.

(c) A qualified patient who uses marijuana, not including low-THC cannabis, or a caregiver who administers

marijuana, not including low-THe cannabis, in plain view of or in a place open to the general public; in a school

bus, a vehicle, an aircraft, or a boat; or on the grounds of a school except as provided in s, 1006.062, commits a

misdemeanor of the first degree, punishable as prOVided in s. 775.082 or s. 775.083.

(d) A qualified patient or caregiver who cultivates marijuana or who purchases or acquires marijuana from any

person or entity other than a medical marijuana treatment center violates s. 893.13 and is subject to the penalties

provided therein.

(e)1. A qualified patient or caregiver in possession of marijuana or a marijuana delivery device who fails or

refuses to present his or her marijuana use registry identification card upon the request of a law enforcement

officer commits a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 775[083, unless it

can be determined through the medical marijuana use registry that the person is authorized to be in possession of

that marijuana or marijuana delivery device.

2.. A person charged with a violation of this paragraph may not be convicted if, before or at the time of his or

her court or hearing appearance, the person produces in court or to the clerk of the court in which the charge is

pending a medical marijuana use registry identification card issued to him or her which is valid at the time of his or

her arrest. The clerk of the court is authorized to dismiss such case at any time before the defendant's appearance

in court. The clerk of the court may assess a fee of $5 for dismissing the case under this paragraph.
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(f) A caregiver who violates any of the applicable provisions of this section or applicable department rules, for

the first offense, commits a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 775.083

and, for a second or subsequent offense, commits a misdemeanor of the first degree, punishable as provided in s.

775.082 or s. 775.083.

(g) A qualified physician who issues a physician certification for marijuana or a marijuana delivery device and

receives compensation from a medical marijuana treatment center related to the issuance of a physician

certification for marijuana or a marijuana delivery device is subject to disciplinary action under the applicable

practice act and s. 456.072(1)(n).

(h) A person transporting marijuana or marijuana delivery devices on behalf of a medical marijuana treatment

center or marijuana testing laboratory who fails or refuses to present a transportation manifest upon the request

of a law enforcement officer commits a misdemeanor of the second degree, punishable as provided in s. 775.082 or

s. 775.083.

(i) Persons and entities conducting activities authorized and governed by this section and s. 381.988 are

subject to ss. 456.053, 456.054, and 817.505, as applicable.

(j) A person or entity that cultivates, processes, distributes, sells, or dispenses marijuana, as defined in s.

29(b)(4), Art. Xof the State Constitution, and is not licensed as a medical marijuana treatment center violates s.

ill.,jl and is subject to the penalties provided therein.

(k) A person who manufactures, distributes, sells, gives, or possesses with the intent to manufacture,

distribute, sell, or give marijuana or a marijuana delivery device that he or she holds out to have originated from a

licensed medical marijuana treatment center but that is counterfeit commits a felony of the third degree,

punishable as provided in s. 775.082, s. 775.083, or s. 775.084. For the purposes of this paragraph, the term

"counterfeit" means marijuana; a marijuana delivery device; or a marijuana or marijuana delivery device

container, seal, or label which, without authorization, bears the trademark, trade name, or other identifying mark,

imprint, or device, or any likeness thereof, of a licensed medical marijuana treatment center and which thereby

falsely purports or is represented to be the product of, or to have been distributed by, that licensed medical

marijuana treatment facility.

(I) Any person who possesses or manufactures a blank, forged, stolen, fictitious, fraudulent, counterfeit, or

otherwise unlawfully issued medical marijuana use registry identification card commits a felony of the third

degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(13) UNLICENSED ACTIVITY.-

(a) If the department has probable cause to believe that a person or entity that is not registered or licensed

with the department has violated this section, s. 381.988, or any rule adopted pursuant to this section, the

department may issue and deliver to such person or entity a notice to cease and desjst from such violation. The

department also may issue and deliver a notice to cease and desist to any person or entity who aids and abets such

unlicensed activity. The issuance of a notice to cease and desist does not constitute agency action for which a

hearing under s. 120.569 or s. 120.57 may be sought. For the purpose of enforcing a cease and desist order, the

department may file a proceeding in the name of the state seeking issuance of an injunction or a writ of mandamus

against any person or entity who violates any provisions of such order.

(b) In addition to the remedies under paragraph (a), the department may impose by citation an administrative

penalty not to exceed $5,000 per incident. The citation shall be issued to the subject and must contain the

subject's name and any other information the department determines to be necessary to identify the subject, a

brief factual statement, the sections of the law allegedly violated, and the penalty imposed. If the subject does

not dispute the matter in the citation with the department within 30 days after the citation is served, the citation

shall become a final order of the department. The department may adopt rules pursuant to ss. 120.536(1) and

120,54 to implement this section. Each day that the un licensed activity continues after issuance of a notice to

cease and desist constitutes a separate violation. The department shall be entitled to recover the costs of

investigation and prosecution in addition to the fine levied pursuant to the citation. Service of a citation may be

made by personal service or by mail to the subject at the subject's last known address or place of practice. If the
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department is required to seek enforcement of the cease and desist or agency order, it shall be entitled to collect

attorney fees and costs.

(c) In addition to or in lieu of any other administrative remedy, the department may seek the imposition of a

civil penalty through the circuit court for any violation for which the department may issue a notice to cease and

desist. The civil penalty shall be no less than $5,000 and no more than $10,000 for each offense. The court may

also award to the prevailing party court costs and reasonable attorney fees and, in the event the department

prevails, may also award reasonable costs of investigation and prosecution.

(d) In addition to the other remedies provided in this section, the department or any state attorney may bring

an action for an injunction to restrain any unlicensed activity or to enjoin the future operation or maintenance of

the unlicensed activity or the performance of any service in violation of this section.

(e) The department must notify local law enforcement of such unlicensed activity for a determination of any

criminal violation of chapter 893.

(14) EXCEPTIONS TO OTHER LAWS.-

(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other provision of law, but subject to the

requirements of this section, a Qualified patient and the qualified patient's caregiver may purchase from a medical

marijuana treatment center for the patient's medical use a marijuana delivery device and up to the amount of

marijuana authorized in the physician certification, but may not possess more than a 70-day supply of marijuana at

any given time and all marijuana purchased must remain in its original packaging.

(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other provision of law, but subject to the

requirements of this section, an approved medical marijuana treatment center and its owners, managers, and

employees may manufacture, possess, sell, deliver, distribute, dispense, and lawfully dispose of marijuana or a

marijuana deliYery device as provided in this section, s. 381.988, and by department rule. For the purposes of this

subsection, the terms "manufacture," "possession," "deliver," "distribute," and "dispense" have the same

meanings as provided in s. 893.02.

(c) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other provision of law, but subject to the

requirements of this section, a certified marijuana testing laboratory, including an employee of a certified

marijuana testing laboratory acting within the scope of his or her employment, may acquire, possess, test,

transport, and lawfully dispose of marijuana as prOVided in this section, in s. 381.988, and by department rule.

(d) A licensed medical marijuana treatment center and its owners, managers, and employees are not subject

to licensure or regulation under chapter 465 or chapter 499 for manufacturing, possessing, selling, delivering,

distributing, dispensing, or lawfully disposing of marijuana or a marijuana delivery device, as provided in this

section, in s. 381.988, and by department rule.

(e) This subsection does not exempt a person from prosecution for a criminal offense related to impairment or

intoxication resulting from the medical use of marijuana or relieve a person from any requirement under law to

submit to a breath, blood, urine, or other test to detect the presence of a controlled substance.

(f) Notwithstanding s. 893.13, s. 893.135, s. 893,147, or any other provision of law, but subject to the

requirements of this section and pursuant to policies and procedures established pursuant to s. 1006.62(8), school

personnel may possess marijuana that is obtained for medical use pursuant to this section by a student who is a

qualified patient.

(g) NotWithstanding s. 893.13, s. 893-135, s. 893.147, or any other provision of law, but subject to the

requirements of this section, a research institute established by a public postsecondary educational institution,

such as the H. Lee Moffitt Cancer Center and Research Institute, Inc., established under s. 1004.43, or a state

university that has achieved the preeminent state research university designation under s. 1001.7065 may possess,

test, transport, and lawfully dispose of marijuana for research purposes as provided by this section.

(15) APPLICABILlTY.-This section does not limit the ability of an employer to establish, continue, or enforce a

drug-free workplace program or policy. This section does not require an employer to accommodate the medical use

of marijuana in any workplace or any employee working while under the influence of marijuana. This section does

not create a cause of action against an employer for wrongful discharge or discrimination. Marijuana, as defined in

this section, is not reimbursable under chapter 440.
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(16) FINES AND FEES.-Fines and fees collected by the department under this section shall be deposited in the

Grants and Donations Trust Fund within the Department of Health.

1(17) Rules adopted pursuant to this section before July 1,2019, are not subject to s. 120.541(3).

Notwithstanding paragraph (8)(e), a medical marijuana treatment center may use a laboratory that has not been

certified by the department under s. 381.988 until such time as at least one laboratory holds the required

certification pursuant to s. 381.988, but in no event later than July 1, 2019. This subsection expires July 1, 2019.
History-s. 2, ch. 2014·157; s. " ch. 2016·123; s. 24. ch. 2016·145; ss. 1,3,18, ch. 2017-232; s. 29, ch. 2018·10; s. 43, ch. 2018-110; s.

1, ch. 2018-142.

1Note.-

A. Section 1, ch. 2017-232, provides that "[i]t is the intent of the Legislature to implement s. 29, Article X of the State Constitution by

creating a unified regulatory structure. If s. 29, Article X of the State Constitution is amended or a constituLional amendment related to

cannabis or marijuana is adopted, this act shall expire 6 months after the effective date of such amendment." If such amendment or

adoption takes place, s. 381.986, as amended by s. 1, ch. 2017-232, will read:

381.986 Compassionate use of low-THC and medical cannabis.

(1) DEFINITIONS.-As used in this section, the term:

(a) "Cannabis delivery device" means an object used, intended for use, or designed for use in preparing, storing, ingesting, inhaling. or

otherwise introducing low-THC cannabis or medical cannabis into the human body.

(b) "Dispensing organization" means an organization approved by t'1e department to cultivate, process, transport, and dispense low

THC cannabis or medical cannabis pursuant to this section.

(c) "Independent testing laboratory" means a laboratory, including the managers, employees, or contractors of the laboratory, which

has no direct or indirect interest in a dispensing organization.

(d) "Legal representative" means the qualified patient's parent, legal guardian acting pursuant to a court's authorizatiof1 as required

under s. 744.3215(4), health care surrogate acting pursuant to the qualified patient's written consent or a court's authorization as required

under s. 765.113, or an individual who is authorized under a power of attorney to make health care decisions on behalf of the qualified

patient.

(e) "Low-THe cannabis" means a plant of the genus Cannabis, the dried flowers of which contain 0.8 percent or less of

tetrahydrocannabinol and more than 10 percent of cannabidiol weight for weight; the seeds thereof; the resin extracted from any part of

such plant; or any compound, manufacture, salt, derivative, mixture, or preparation of such plant or its seeds or resin that is dispensed

only from a dispensing organization.

(f) "Medical cannabis" means all parts of any plant of the genus Cannabis, whether growing or not; the seeds thereof; t'1e resin

extracted from any part of the plant; and every compound, manufacture, sale, derivative, mixture, or preparation of the plant or its seeds

or resin that is dispensed only from a dispensing organization for medical use by an eligible patient as defined in s. 499.0295.

(g) "Medical use" means administration of the ordered amount of low-THC cannabis or medical cannabis. The term does not include

the:

1. Possession, use, or administration of 10w·THC cannabis or medical cannabis by smoking.

2. Transfer of low-THC cannabis or medical cannabis to a person other than the qualified patient for whom it was ordered or the

qualified patient's legal representative on behalf of the qualified patient.

3. Use or administration of low-THC cannabis or medical cannabis:

a. On any form of public transportation.

b. In any public place.

c. in a qualified patient's place of employment, if restricted by his or her employer.

d. In a state correctional institution as defined in s. 944.02 or a correctional institution as defined in s. 944.241.

e. On the grounds of a preschool, primary school, or secondary school.

f. On a school bus or in a vehicle, aircraft, or motorboat.

(h) "Qualified patient" means a resident of this state who has been added to the compassionate use registry by a physician licensed

under chapter 458 or chapter 459 to receive low-THC cannabis or medical cannabis from a dispensing organization.

(i) "Smoking" means burning or igniting a substance and inhaling the smoke. Smoking does not include the use of a vaporizer.

(Z) PHYSICIAN ORDERING.-A physician is authorized to order low-THC cannabis to treat a qualified patient suffering from cancer or a

physical medical condition that chronically produces symptoms of seizures or severe and persistent muscle spasms; order low-THC cannabis

to alleviate symptoms of such disease, disorder, or condition, if no other satisfactory alternative treatment options exist for the qualified

patient; order medical cannabis to treat an eligible patient as defined in s. 499.0295; or order a cannabis delivery device for the medical

use of low-THC cannabis or medical cannabis, only if the physician:

(a) Holds an active, unrestricted license as a physician under chapter 458 or an osteopathic physician under chapter 459;

(b) Has treated the patient for at least 3 months immediately preceding the patient's registration in the compassionate use registry;

(c) Has successfully completed the course and examination required under paragraph (4)(a);

(d) Has determined that the risks of treating the patient with low·THC cannabis or medical cannabis are reasonable in light of the

potential benefit to the patient. If a patient is younger than 18 years of age, a second physician must concur with this determination, and

such determination must be documented in the patient's medical record;
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(e) Registers as the orderer of low-THC cannabis 0' medical cannabis for the named patient on the compassionate use registry

maintaIned by the department and updates the registry to reflect the contents of tile order, including the amount of low-THC cannabis or

medical cannabis that will provide the patient with not more than a 45-day supply and a cannabis delivery device needed by the patient

for the medical use 01 low- THC cannabis or medical cannabis. The physician must also update the registry within 7 days after any change is

made to the original order to reflect the change. The physician shall deactivate the registration of the patient and the patient's legal

representative when treatment is discontinued;

(0 Maintains a patient treatment plan that includes the dose, route of administration, planned duration, and monitoring of the

patient's symptoms and other irldicators of tolerance or reaction to the low-THe cannabis or medical cannabis;

(g) Submits the patient treatment plan quarterly to the University of Florida College of Pharmacy for research on the safety and

efficacy of low-THC cannabis and medical cannabis on patients;

(h) Obtains the voluntary written informed consent of the patient or the patient's legal representative to treatment with low-THC

cannabis after sufficiently explaining the current state of knowledge in the medical community of the effectiveness of treatment 01 the

patient's conditiorl with low-THC cannabis, the medically acceptable alternatives, and the potential risks and side effects;

(i) Obtains written informed consent as defined in and required under s. 499.0295, if the physician is ordering medical cannabis for an

eligible patient pursuant to that section; and

(j) Is not a medical director employed by a dispensing organization.

(3) PENALTIES.-

(a) A physician commits a misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083, if the physician orders

low-THC cannabis for a patient without a reasonable belief that the patient is suffering from:

1. Cancer or a physical medical condition that chronically produces symptoms of seizures or severe and persistent muscle spasms that

can be treated with low-THC cannabis; or

2. Symptoms of cancer or a physical medical condition that chronically produces symptoms of seizures or severe and persistent muscle

spasms that can be alleviated with low-THe cannabis.

(b) A physician commits a misdemeanor of the first degree, punishable as prOVided in s. 775.082 or s. 775.083, if the physician orders

medical cannabis for a patient without a reasonable belief that the patient has a terminal condition as defined in s. 499.0295.

(c) A person who fraudulently represents that he or she has cancer, a physical medical condition that chronically produces symptoms of

seizures or severe and persistent muscle spasms, or a terminal condition to a physician for the purpose of being ordered low-THC cannabis,

medical cannabis, or a cannabis delivery device by such physician commits a misdemeanor of the first degree, punishable as provided in s.

775.082 or s. 775.083.

(d) An eligible patient as defined in s. 499.0295 who uses medical cannabis, and such patient's legal representative who administers

medical cannabis, in plain view of or in a place open to the general public, on the grounds of a school, or in a school bus, vehicle, aircraft,

or motorboat, commits a misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083.

(e) A physician who orders low-THC cannabis, medical cannabis, or a cannabis delivery device and receives compensation from a

dispensing organization related to the ordering of low-THC cannabis, medical cannabis, or a cannabis delivery device is subject to

disciplinary action under the applicable practice act and s. 456.072(1 lin).
(4) PHYSICIAN EDUCATION.-

(a) Before ordering low-THC cannabis, medical cannabis, or a cannabis delivery device for medical use by a patient in this state, the

appropriate board shall require the ordering physician to successfully complete an a-hour course and subsequent examination offered by

the Florida Medical Association or the Florida Osteopathic Medical Association that encompasses the clinkal indications for the appropriate

use of low-THC cannabis and medical cannabis, the appropriate cannabis delivery devices, the contraindications for such use, ana the

relevant state ar.d federal laws governing the ordering, dispensing, and possessing of these substances and devices. The course and

examination shall be administered at least annually. Successful completion of the course may be used by a physician to satisfy 8 hours of

the continuing medica! education requirements required by his or her respective board for licensure renewal. This course may be offered

ina distance learning format.

(b) The appropriate board shall require the medical director of each dispensing organization to hold an active, unrestricted license as a

physician under chapter 458 or as an osteopathic physician under chapter 459 and successfully complete a 2-hour course and subsequent

examination offe~ed by the Florida Medical Association or the Florida Osteopathic Medical Association that encompasses appropriate safety

procedures and knowledge of low-THC cannabis, medical cannabis, and cannabis delivery devices.

Ic) Successful completion of the course and examination specified in paragraph (a) is required for every physician who orders low- THC

cannabis, medical cannabis, or a cannabis delivery device each time such physician renews his or her license. In addition, successful

completion of the course and examination specified in paragraph (b) is required for the medical director of each dispensing organization

each time such physician renews his or her license.

(d) A physician who fails to comply with this subsection and who orders low-THC cannabis, medical cannabis, or a cannabis delivery

device may be subject to disciplinary action under the applicable practice act and under s. 456.072(1 )(k).

(5) DUTIES OF THE DEPARTMENT.-The department shall:

(a) Create and maintain a secure, electronic, and online compassionate use registry for the registration of physicians, patients, and the

legal representatives of patients as provided under this section. The registry must be accessible to law enforcement agencies and to a

dispensing organization to verify the authorization of a patient or a patient's legal representative to possess low-THC cannabis, medical

cannabis, or a cannabis delivery device and record the low-THC cannabis, medical cannabis, or cannabis delivery device dispensed. The

registry must prevent an active registration of a patient by multiple physicians.
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(b) AuthDrize the establishme~t Df five dispensing Drganizations to ensure reasonable statewide accessibility and availability as

necessary for patients registered in the compassionate use registry and wno are ordered low-THC can~abis, medical cannabis, or a

cannabis delivery device under this section, one in eac~ of the following ~egions: northwest Florida, northeast Florida, central Florida,

southeast Florida, and southwest Florida, The department shall develop an application form and impose an initial applicatiDn and biennial

renewal fee that is suffiCIent to cover the costs of administering this section, An applicant for approval as a dispensing organization must

be able to demonstrate:

1, The technical and technological ability to cultivate and produce low- THC cannabis, The applicant must possess a valid certificate o(

registration issued by the Department o( Agriculture and Consumer Services pursuant to s, 581.131 that is issued (or the cultivation of

more than 400,000 plants, be operated by a nurseryman as defined in s, 581.011, and have been operated as a registered nursery in this

state for at least 30 contInuous years.

2, The ability to secure the premises, resources, and personnel necessary to operate as a dispeming organization.

3. The ability to maintain accountability of all raw materials, finished prDducts, and any byproducts te prevent diversion or unlawful

access to or possessi Dn of these substances,

4, An infrastructure reasonably located to dispense low'THC cannabis to registered patients statewide or regionally as determined by

the department.

5. The financial ability to maintain operations for the duration of the 2-year approval cycle, including the provision of certified

financials to the department. Upon approval, the applicant must post a $5 million performance bond. However, upon a dispensing

organization's serving at least 1,000 qualified pa~ients, the dispensing organization is only required to maintain a $2 million performance

bond.

6, That all owners and managers have been fingerprinted and have successfully passed a level 2 background screening pursuant to s.

435.04.

7. The employment of a medical director to supervise the activities of the dispensing organization.

(c) Upon the registration of 250,000 active qualified patients in the compassionate use registry, approve three dispensing organizations,

including, but not limited to, an applicant that is a recognized class member of Pigford v. Glickman, 185 F.R.O. 82 (0.0.c. 1999), or in Re

Black Farmers Litig., 856 F. Supp. 2d 1 (O,O,C. 2011), and a member of the Black Farmers and Agriculturalists Association, which must

meet the requirements of subparagraphs (b)2.-7. and demonstrate the technical and technological ability ~o cultivate and produce low

THC cannabis.

(dl Allow a dispensing organization to make a wholesale purchase of low· THC cannabis or medica! cannabis from, or a distribution of

low-THC cannabis or medical cannabis to, anDther dispensing organization.

(e) Monitor physician registration and ordering of low-THC cannabis, medical cannabis, or a cannabis delivery device for ordering

practices that could facilitate unlawful diversion or misuse of 10w·THC cannabis, medical cannabis, or a cannabis delivery device and take

disciplinary action as indicated.

(6) DISPENSING ORGANIZATION,-An approved dispensing organization must, at all times, maintain compliance with the criteria

demonstrated for selection and approval as a dispensing organization under subsection (5) and the criteria required in this subsection.

(a) When growing low- THC cannabis or medical cannabis, a dispensing organization:

1. May use pesticides determined by the department, after consultation with the Department of Agriculture and Consumer Services, to

be safely applied to plants intended for human consumption, but may not use pesticides designated as restricted-use pesticides pursuant

to s. 487.042.

2. Must grow low- THC cannabis or medical cannabis within an enclosed structure and in a room separate from any other plant.

3. Must inspect seeds and growing plants for plant pests that endanger or threaten the horticultural and agricultural interests of the

state, notify the Department of Agriculture and Consumer Services within 10 calendar days after a determil1ation that a plant is infested or

infected by such plant pest, and implement and maintain phytosanitary policies and procedures.

4. Must perform fumigation or treatment of plants, or the removal and destruction of infested or infected planLs, in accordance with

chapter 581 and any rules adopted thereunder.

(b) When processing low-THC cannabis or medical cannabis, a dispensing organization must:

1. Process the low· THC cannabis or medical cannabis within an enclosed structure and in a room separate from other planLs or

products.

2. Test the processed low-THC cannabis and medical cannabis before they are dispensed. Results must be verified and signed by two

dispensing organization employees. Before dispensing low-THC cannabis, the dispensing organization must determine that the test resulLs

indicate that the low-THC cannabis meets the definition of low-THC cannabis and, for medical cannabis and low-THC cannabis, that all

medical cannabis and low-THC cannabis is safe for human consumption and free from contaminants that are unsafe for human

consumption. The dispensing organization must retain records of all testing and samples of each homogenous batch of cannabis and low

THC cannabis for at least 9 months. The dispensing organization must contract with an independent testing laboratory to perform audits on

the dispensing organization's standard operating procedures, testing records, and samples and provide the results to the department to

confirm that the low- THC cannabis or medical can.nabis meeLs the requirements of this section and that the medical cannabis and low-THC

.annabis is safe for human consumption.

3. Package the low-THC cannabis or medical cannabis in compliance with the United States Poison Prevention Packaging Act of 1970, 15

U.S.c. ss. 1471 et seq.

4. Package the low- THC cannabis or medical cannabis in a receptacle that has a firmly affixed and legible label stating the following

information:

a. A statement that the low-THC cannabis or medical cannabis meets the requirements of subparagraph 2.;
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b, The name of the dispensing organization from which the medical cannabis or low-THC cannabis originates; and

c The batch number and harvest number from which the medical cannabis or low- THC cannabis originates,

5, Reserve two processed samples from each batch and retain such samples for at least 9 months for the purpose of testing pursuant to

the audit required under subparagraph 2.

(c) When dispensing low-THC cannabis, medical cannabis, or a cannabis delivery device, a dispensing organization:

1, May not dispense more than a 45-day supply of low·THC cannabis or medical cannabis to a patient or the patient's legal

representative.

2.. Must have the dispensing organization's employee who dispenses the low- THC cannabis, medical cannabis, or a cannabis delivery

device enter into the compassionate use registry his or her name or unique employee identifier.

3. Must verify in the compassionate use registry that a physician has ordered the low-THC cannabis, medical cannabis, or a specific

type of a cannabis delivery device for the patient.

4. May not dispense or sell any other type of cannabis, alcohol, or illicit drug-related product, including pipes, bongs, or wrapping

papers, other than a physician-ordered cannabis delivery device required for the medical use of low-THC cannabis or medical cannabis,

while dispensing low-THC cannabis or medical cannabis.

5. Must verify that the patient has an active registration in the compassionate use registry, the patient or patient's legal representative

holds a valid and active registration card, the order presented matches the order contents as recorded in the registry, and the order has

not already been filled.

6. Must, upon dispensing the low-THC cannabis, medical cannabis, or cannabis delivery device, record in the registry the date, time,

quantity. and form of low- THC cannabis or medical cannabis dispensed and the type of cannabis delivery device dispensed.

(d) To ensure the safety and security of its premises and any off· site storage facilities, and to maintain adequate controls against the

diversion, theft, and loss of low-THC cannabis, medical cannabis, or cannabis delivery devices, a dispensing organization shall:

1.a. Maintain a fully operational security alarm system that secures ali entry points and perimeter windows and is equipped with

motion detectors; pressure switches; and duress, panic, and hold-up alarms; or

b. Maintain a video surveillance system that records continuously 24 hours each day and meet.s at least one of the following criteria:

(I) Cameras are fixed in a place that allows for the clear identification of persons and activities in controlled areas of the premises.

Controlled areas include grow rooms, processing rooms, storage rooms, disposal rooms or areas, and point-of-sale rooms;

(II) Cameras are fixed in entrances and exits to the premises, which shall record from both indoor and outdoor, or ingress and egress,

vantage points;

(III) Recorded images must clearly and accurately display the time and date; or

(IV) Retain video surveillance recordings for a minimum of 45 days or ionger upon the request of a law enforcement agency.

2.. Ensure that the organization's outdoor premises have sufficient lighting from dusk until dawn.

J. Establish and maintain a tracking system approved by the department that traces the low-THC cannabis or medical cannabis from

seed to sale. The tracking system shall include notification of key events as determined by the department, including when cannabis seeds

are planted, when cannabis plants are harvested and destroyed, and when low-THC cannabis or medical cannabis is transported, sold,

stolen, diverted, or lost.

4. Not dispense fram its premises low-THC cannabis, medical cannabis, or a cannabis delivery device between the hours of 9 p.m. and

7 a.m., but may perform all other operations and deliver low-THC cannabis and medical cannabis to qualified patients 2.4 hours each day.

5. Store low-THC cannabis or medical cannabis in a secured, locked room or a vault.

6. Require at least two of its employees, or two employees of a security agency with whom it contracts, to be on the premises at all

times.

7, Require each employee to wear a photo identification badge at all times while on the premises.

8. Require each visitor to wear a visitor's pass at all times while on the premises.

9. Implement an alcohol and drug-free workplace policy.

10. Report to local law enforcement within 2.4 hours after it is notified or becomes aware of the theft, diversion, or loss of low-THC

cannabis or medical cannabis.

(e) To ensure the safe transport of low- THC cannabis or medical cannabis to dispensing organization facilities, independent testing

laboratories, or patients, the dispensing organization must:

1. Maintain a transportation manifest, which must be retained for at least 1 year.

2. Ensure only vehicles in good working order are used to transport low·THC cannabis or medical cannabis.

3. Lock low-THC cannabis or medical cannabis in a separate compartment or container within the vehicle.

4. Require at least two persons to be in a vehicle transporting low- THC cannabis or medical cannabis, and require at least one person

to remain in the vehicle while the low-THC cannabis or medical cannabis is being delivered.

5. Provide specific safety and security training to employees transporting or delivering low-THC cannabis or medical cannabis.

(7) DEPARTMENT AUTHORITY AND RESPONSIBILITIES.-

(a) The department may conduct announced or unannounced inspections of dispensing organizations to determine compliance with this

,ection or rules adopted pursuant to this section.

(b) The department shall inspect a dispensing organization upon complaint or notice prOVided to the department that the dispensing

organization has dispensed low-THC cannabis or medical cannabis containing any mold, bacteria, or other contaminant that may cause or

has caused an adverse effect to human health or the environment.

(cl The department shall conduct at least a biennial inspection of each dispensing organization to evaluate the dispensing

organization's records, personnel, equipment, processes, security measures, sanitation practices. and quality assurance practices,

hltp:l/www.leg.state.n.us/sta tutes/index.cfm?mode=View%20Stalutes*~Pttli~Tpt7~e=DisplaLStatule&Search_Slring=381 .986&URL=0300-0399/038
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(d) The department may enter into interagency agreements with the Department of Agriculture and Consumer Services, the

Department of Business and Professional Regulation, the Department of Transportation, the Department of Highway Safety and Motor

VehlCles, and the Agency for Health Care Adminlstration, and such agencies are authorized to enter into an interagency agreement with

. the department, to conduct inspections or perform other responsibilities assigned to the department under this section.

(e) The department must make a list of all approved dispensing organizations and qualified ordering physicians and medical directors

publicly available on its website.

(f) The department may establish a system for issuing and renewmg registration cards for patients and their legal representatives,

establish the circumstances under which the cards may be revoked by or must be returned to the department, and establish fees to

implement such system. The department must reqUire, at a minimum, the registration cards to:

1. Provide the name, address, and date of birth of the patient or legal representative.

2. Have a full-face, passport-type, color photograph of the patient or legal representative taken within the 90 days immediately

preceding registration.

3. Identify whether the cardholder is a patient or legal representative.

4. List a unique numeric identifier for the patient or legal representative that is matched to the identifier used for such person in the

department's compassionate use registry.

5. Provide the expiration date, which shall be 1 year after the date of the physician's initial order of low·THC cannabis or medical

cannabis.

6. For the legal representative, provide the name and unique numeric identifier of the patient that the legal representative is

assisting.

7. Be resistant to counterfeiting or tampering.

(g) The department may impose reasonable fines not to exceed $10,000 on a dispensing organization for any of the following

violations:

1. Violating this section, s. 499.0295, or department rule.

2. Failing to maintain qualifications for approval.

3. Endangering the health, safety, or security of a qualified patient.

4. Improperly disclosing personal and confidential information of the qualified patient.

5. Attempting to procure dispensing organization approval by bribery, fraudulent misrepresentation, or extortion.

6. Being convicted or found guilty of, or entering a plea of guilty or nolo contendere to, regardless of adjudication, a crime in any

jurisdiction which directly relates to the business of a dispensing organization.

7. Making or filing a report or record that the dispensing organization knows to be false.

8. Willfully faHing to maintain a record required by this section or department rule.

9. Willfully impeding or obstructing an employee or agent of the department in the furtherance of his or her official duties.

10. Engaging in fraud or deceit, negligence, incompetence, or misconduct in the business practices of a dispensing organization.

11. Making misleading, deceptive, or fraudulent representations in or related to the business practices of a dispensing organization.

12. Having a license or the authority to engage in any regulated profession, occupation, or business that is related to the Dusiness

practices of a dispensing organization suspended, revoked, or otherwise acted against by the licensing authority of any jurisdiction,

including its agencies or subdivisions, for a violation that would constitute a violation under Florida law.

13. Violating a lawful order of the department or an agency of the state, or failing to comply with a lawfully issued subpoena of the

department or an agency of the state.

(h) The department may suspend, revoke, or refuse to renew a dispensing organization's approval if a dispensing organization commits

any of the violations in paragraph (g).

(i) The department shall renew the approval of a dispensing organization biennially if the dispensing organization meets the

requirements of this section and pays the biennial renewal fee.

(j) The department may adopt rules necessary to implement this section.

(8) PREEMPTION.-

(a) All matters regarding the regulation of the cultivation and processing of medical cannabis or low-THC cannabis by dispensing

organizations are preempted to the state.

(b) A municipality may determine by ordinance the criteria for the number and location of, and other permitting requirements that do

not conflict with state law or department rule for, dispensing facilities of dispensing organizations located within its municipal boundaries.

A county may determine by ordinance the criteria for the number, location, and other permitting requirements that do not conflict with

state law or department rule for all dispensing facilities of dispensing organizations located within the unincorporated areas of that

county.

(9) EXCEPTIONS TO OTHER LAWS.-

(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other provision of law, but subject to the requirements of this section, a

1ualified patient and the qualified patient's legal representative may purchase and possess for the patient's medical use up to the amount

,f low-THC cannabis or medical cannabis ordered for the patient, but not more than a 45-day supply, and a cannabis delivery device

ordered for the patient.

(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other prOVision of law, but subject to the requirements of this section, an

approved dispensing organization and its owners, managers, and employees may manufacture, possess, sell, deliver, distribute, dispense,

and lawfully dispose of reasonable quantities, as established by department rUle, of low-THe cannabis, medical cannabis, or a cannabis

http://www.leg.slate.ft.us/statuteslindexcfm?mOde=VieWO/o20StalulesNp~tftf~~fPr "lete=Display_Statute&Search_String=381.986&URL=0300-0399/0 38
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delivery device. For purposes of this subsection, the terms "manufacture," "possession," "deliver," "distribute," and "dispense" have the

same meanings as provided in s. 893.02..

(cl Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other provision of law, but subject to the requirements of this section, an

. approved independent testing laboratory may possess, test, transport, and lawfully dispose of low- THC cannabis or medical cannabis as

provided by department rule.

(d) An approved dispensing organization and its owners, managers, and employees are not subject to licensure or regulation under

chapter 465 or chapter 499 for manufacturhg, possessing, sel(ing, delivering, distributing, dispensing, or lawfully disposing of reasonable

quantities, as established by department rule, of low- THC cannabis, medical cannabis, or a cannabis delivery device_

(e) An approved dispensing organization that continues to meet the requirements for approval is presumed to be registered with the

department and to meet the regulations adopted by the department or its successor agency for the purpose of dispensing medical cannabis

or low-THC cannabis under Florida law. Additionally, the authority provided to a dispensing organization in s. ~99.0295 does not lmpair the

approval of a dispensing organization.

(f) This subsection does not exempt a person from prosecution for a criminal offense related to impairment or intoxication resulting

from the medical use of low- THC cannabis or medical cannabis or relieve a person from any requirement under law to submit to a breath,

blood, urine, or other test to detect the presence of a controlled substance.

B. Section 14(1), ch, 2017-2.32, provides that:

"(1) EMERGENCY RULEMAKING.-

"(a) The Department of Health and the applicable boards shall adopt emergency rules pursuant to s. 120.54(4), Florida Statutes, and

this section necessary to implement ss. 381.986 and 381.988, Florida Statutes. If an emergency rule adopted under this section is held to

be unconstitutional or an invalid exercise of delegated legislative authority, and becomes void, the department or the applicable boards

may adopt an emergency rule pursuant to this section to replace the rule that has become void. If the emergency rule adopted to replace

the void emergency rule is also held to be unconstitutional or an invalid exercise of delegated legislative authority and becomes void, the

department and the applicable boards must follow the nonemergency rulemaking procedures of the Administrative Procedures Act to

replace the rule that has become void.

"(b) For emergency rules adopted under this section, the department and the applicable boards need not make the findings required

by s. 120.54(4)(a), Florida Statutes. Emergency rules adopted under this section are exempt from ss. 120_54(3)(b) and 12C.541, Florida

Statutes. The department and the applicable boards shall meet the procedural requi rements in s, 120. 54(a), Florida Statutes, if the

department or the applicable boards have, before [June 23, 2017], held any public workshops or hearings on the subject matter of the

emergency rules adopted under this subsection. Challenges to emergency rules adopted under this subsection are subject to the time

schedules provided in s, 120.56(5), Florida Statutes.

"(c) Emergency rules adopted under this section are exempt from s. 12.0.54(4)(cJ, Florida Statutes, and shall remain in effect until

replaced by rules adopted under the nonemergency rulemaking procedures of the Administrative Procedures Act. By January 1, 2.018, the

department and the applicable boards shall initiate nonemergency rulemaking pursuant to the Administrative Procedures Act to replace all

emergency rules adopted under this section by publishing a notice of rule development in the Florida Administrative Register. Except as

provided in paragraph (a), after January 1, 2018, the department and applicable boards may not adopt rules pursuant to the emergency

rulemaking procedures provided in this section,"

LNote.-Section 14(2.). ch. 2.017-232, provides that:

"(2) CAUSE OF ACTION.-

"(a) As used in s. 29(d)(3), Article X of the State Constitutio~, the term:

"1. 'Issue regulations' means the filing by the department of a rule or emergency rule for adoption with the Department of State.

"2. 'Judicial relief' means an action for declaratory judgment pursuant to chapter 86, Florida Statutes.

"(b) The venue for actions brought against the department pursuant to s. 29(d)(3), Article X of the State Constitution shall be in the

circuit court in and for Leon County.

"(c) If the department is not iSSUing patient and caregiver identification cards or licensing medical marijuana treatment centers by
October 3,2.017, the following shall be a defense to a cause of action brought under s. 2.9(d)(3), Article X of the State Constitution:

"1. The department is unable to issue patient and caregiver identification cards or license medical marijuana treatment centers due to

litigation challenging a rule as an invalid exercise of delegated legislative authorit¥ or unconstitutional.

"2. The department is unable to issue patient or caregiver identification cards or license medical marijuana treatment centers due to a

rule being held as an invalid exercise of delegated legislative authority or unconstitutional."

3Note.-Section 29, ch. 2018-10, added subsection (17) "[i]n order to implement Specific Appropriations 422 and 42.4 of the 2018-2019

General Appropriations Act."
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From:
Sent:
To:
Cc:
Subject:

Looks good to me

Sent from my iPhone

Lambert, Alexis
Wednesday, October 4, 2017 7:49 PM
Coppola, Courtney
Geary, Nichole; Gambineri, Mara K; Bush, Amanda
Re: Id card statement

On Oct 4,2017, at 7:22 PM, Coppola, Courtney <Courtney.Coppola@flhealth.gov> wrote:

Edits based on discussion for your review:

Section 381.986, Florida Statutes requires the Office of Medical Marijuana Use to adopt rules and begin
issuing qualified patient identification cards by October 3,2017. The Office of Medical Marijuana Use
began issuing registry identification cards in March of2017.

Ouring the implementation of the registry card program, patients could verify identity and registration
using a Florida Driver License, or Florida Identification Card. However, as of November 3, 2017 all
patients and caregivers must have an approved registry identification card application prior to filling an
order at an approved medical marijuana treatment center.

From: Geary, Nichole
Sent: Tuesday, October 3,201712:34 PM
To: Gambineri, Mara K<Mara.Gambineri@flhealth.gov>; Coppola, Courtney
<~ourtney.Coppola@flhealth.gov>;Lambert, Alexis <Alexis.Lambert@flhealth.~>

Cc: Bush, Amanda <Amanda.Bush@f1health.gov>
Subject: RE: Id card statement

I think that would be a good idea.

From: Gambineri, Mara K
Sent: Tuesday, October 3,201712:34 PM
To: Geary, Nichole <Nichole.Geary@flhealth.gov>; Coppola, Courtney
<Courtney.Coppola@flhealth.gov>; Lambert, Alexis <Alexis.Lambert@flhealth.gov>
Cc: Bush, Amanda <Amanda.Bush@flhealth.gov>
Subject: RE: Id card statement

Should we clarify that other forms of confirming identity were used?

From: Geary, Nichole
Sent: Tuesday, October 3,201712:26 PM
To: Coppola, Courtney <Courtney.Coppola@flhealth.gov>; Gambineri, Mara K
<Mara.Gambineri@flhealth.gov>; Lambert, Alexis <Alexis.Lambert@flhealth.gov>
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Cc: Bush, Amanda <Amanda.Bush flhealth.gov>
Subject: RE: Id card statement

Small edits- you can soften the language, but what we don't want to do is give the appearance that we
have been ignoring the law since it was enacted.

From: Coppola, Courtney
Sent: Tuesday, October 3,201711:33 AM
To: Gambineri, Mara K <Mara.Gambineri@flhealth.gov>; Lambert, Alexis
<Alexis.Lambert@flhealth.gov>; Geary, Nichole <Nichole.Gear flhealth. Q.\{>

Subject: Id card statement

Good morning,

Below is a suggested statement and date for the website re: id cards for your review

Section 381.986, Florida Statutes requires the Office of Medical Marijuana Use to adopt rules and begin
issuing qualified patient identification cards by October 3/2017. The Office of Medical Marijuana Use
began issuing registry identification cards in March of2017.

During the implementation of the registry card program, patients may have been dispensed medical
marijuana without an identification card. However, as of November 3/ 2017 the department will take
measures to ensure that all patients and caregivers have an approved registry identification card
application prior to filling an order at an approved medical marijuana treatment center.

Thank you,

Courtney

2
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Sick Scott, ~G'f.rnJi [,: 1M ~Ialr. 'Jf f10(~8
CeleslernJlip, MD, MPH, sur'J~on Cmr~jm s~mI3r, FloridaHealth.g ov EAlTfi

WEEKLY UPDATE -june 29} 2018

The Florida Departr-nent of Health (DOH) continues to focus on the health and safety of Flcr-ida's

families and is dedicated to ensuring patients have safe access to low-THe cannabis (1,1d medical

ma rijuana, We are pleased to provide this wedly update on the DOH Office of Medical

Marijuana Use's (OMMU) diligent vJork implementing the many requil-ements i:l Amendment 2

and -hose set by the Florida Legislature in section 381,986, F,S, (2018)

OMMU by the Numbers
Patients in the Registry: 129,929*
Patients added since last update: 3,250

Qualified Physicians: 1,518

Approved Medical Marijuana Treatment Centers: 13

Approved Retail Dispensing Locations: 43

Amount of Medical Marijuana Dispensed This Week
(June 22 - June 29): 29,634,169 mgs

Total Inspections to date: 171
Total Inspections for 2018: 88

Processing Time for Complete Paper Application: 13
days
Processing Time for Complete Online Application: 13
days

Approved ID Card Applications: 106,805*
Card applications approved since last update: 2,971

Applications in Processing: 2,670

Amount of Low-THC Cannabis Dispensed This Week
(June 22 -June 29): 1,592,582 mgs

Total Employees Hired to date: 29

Impl_~m~nt~~~~)f!_~~~ate_s_, _
• Low-THC cannabis and medical marijuana has been and continues to be available for qualified

patients. Patients may search for oualified ordering physicians using the new search tool on the

OMMU Patients Page. Patients can check the license status of their qualified ordering physician
at any time using WWIN.flhealthsource.gov. Patients and caregivers may fill their orders at any of
the 43 dispensing locations, or via delivery from approved MMTCs below.

*Note, not all patients entered into the medical marijuana use registry apply for medical marijuana use
identification cards.
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• The OMMU website has been updated to include new notices ot rule development related to

the regulation of medical marijuana treatment centers. You can access the notices here

• The mailing address for Patient and Caregiver 10 card applications has changed:

PO Box 31313, Tampa, FL 33631-3313

Trulieve

Curaleaf

Knox Medical

Surterra Therapeutics

Medical Marijuana Treatment Centers
_.- N~r~~ - i Dispensing Locations

: Tallahassee, Tampa, Clearwater, Pensacola, Miami, Edgewater,

I Lady Lake, Jacksonville, Orlando, St. Petersburg, Bradenton, Fort

~ r~yers, Gainesville, Vero Beach, New Port Richey, delivery

I Pensacola, Taliahassee, Tampa, North Port, Deltona, Orlando,

,_Lar~o, Miami Bea0, delivery

Miami, Kendall, Lake Worth, St. Petersburg, Ft. Myers, Palm Bay,

, Palm Harbor, delivery

: Tallahassee, Gainesville, Orlando, Jacksonville, Lake Worth, St
I Petersburg, Fort Walton Beach, deliveryI _.- ...- .. _. . . -

Summerfield, St. Petersburg, Tampa, Port St. LlJc:ecdelivery
I-'Holly Hill, deli~~rY _.- ...- ..

. Apollo Beach, delivery

I Dispensing via d.eliv~ry
I Dispensing ia delive)i

: ~rocessing "':!1thoriz..ation__

..Cu!~!vat~onAu.t.h_oci!ation only
: Cultivation AuthorizaJion only

I Cul!ivation Auth~rization only

-- -- -
. ~ibe~ Health ~cience

Vidacann

Altmed Florida- ---- --
The Gr-een Solution

: Gro~He~lthy
I Better-Gro

~:3 ~oys F~rm~
; ~readVJeli Nur~':.'Y _

IS,eitb St.Germain Nursery Fa~ms

Legal Updates
The implementation ofAmendment 2 and section 381.986, F.S. (2018) continues to be frequently litigated.

While some of these lawsuits have little impact on our progress, others - particularly those regarding the

constitutionality of the low we are tasked with executing - have significant impact on DOH's ability to

implem~nt.c:.ertyin,requirements of section 381 986, F.S (20I8}

Home Grow Redner v. DOH, et. ai., 13th Judicial Circuit Case No. 17-CA-S677

Court ofAppeal reinstated the stay and noted that Redner was unlikely to
succeed on the merits of the case. Redner appealed to the Florida Supreme

i court by filing a Petition to Invoke "All Writs" Jurisdiction. Florida Supreme,
Court issued on Order denying the petition to invoke all writs jurisdiction on

May ~5. .
Smoking Ban , People United for Medical Marijuana v. DOH, et. ai., 2d Judicial Circuit Case

: No. 2017-CA·1394

I Order issued on May 25 finding the right to smoke medical marijuana. DOH

filed on appeal which triggered the automatic stay and the court's ruling is

, nC?~ ~u!rently-i.n e[f!ct. . __
Application Process I Bill's Nursery, Inc. v. DOH, 2d Judicial Circuit Case No. 2017-CA-002411

!Order denying the Motion to Dismiss issued on May 24.

I
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MMTC Licensure r\lature's WCiY v. DOH Case r\lo. 17-5801

Hearing V,IOS held owl proposed reccmmended orders hove been filed by
. perties. AlVof~ing the is::,uance of recommended order by the admin/strutive
. low judge.

Constitutiorali~y of Rules . Florigrown LLC v. DOH Case No 2017-Cl\-002549
Pending ruling on Motion to Dismiss. Hearing on Plaimiff's Motion for
Temporary Restroir;;n'j ,~·((j'-'r s-'{ .~(jI' June 19.

Applicatio:l Process Patients and Producers Alliarce, Inc. v. DOH Case No 2018-CA-00D336

C,OSf' filed February' 14, 2018 and has been assigned to Judge Dodson
Constitutionality of Law Trulieve v, DOH Case No. 2018-CA-000698

_. ..~~5e filed AEiIJl018..?!!.!i}}os bfle!!. as~ifl.!!ecj to,J!!.~ge Dodson.
~ Administrative Challenge Del Favero. v. DOH, DOAH 18-2838
: to Application Rule i Ad!T:inlstrative challenge to citrus preference in application rule. Hearing set

_. . __ ..._ [e.C!ul~X_ _
; Pigford License . Tingle v. DOH, 1st Judicial Circuit Case No. 18-CA-2092F.

_.P_r~!~.ren~e__._ __ . !Jati~_e..!'.~T'!l:!~?n C!!rme.~~eek~ 91!..r!'!f!~~~?.!l [90gf9rd !I~-!!,ns_~:-__ , .. __
. Administrative challenge 'DFMMJ d/b/a Liberty Health v. DOH, DOAH (no case number assigned).

: to Supplemental . f\lIMTC challenges the supplernpntal [pe.
I Licensure Fee Rule
. Ad~inistr~'tive Ch~llenge "[)F'MrVlJ d/b/~ lib'~rty' H-e"a~h-~ DOH,'DOAH'~""a""Za-~n-~~t;~~~;sig~ed')

to Variance Ru!e ..; ~v1f\1TC chQfI~nge.5 the inclusio.n of ernpIOY..~7_enUhQnge5 in !he \~C!f~·Il.!l e form

General Background Information
Medical Marijuana ID Card Application Process: Once a patient has been diagnosed by a qualified ordering
physician and entered into the Medical Marijuana Use Registry, they can immediatel\, begin the identification

card application process. The department encourages applicants to complete the process online as this

decreases processing time. Patients receive an email from OMMU once their email is added to the registry by

their qualified ordering physician which directs them to the application. Once an application is reviewed and

approved, patients receive an approval email which can be used to fill an order at an approved MMTC while

they await their physical card.

Medical Marijuana Use Registry: Ail orders for medical marijuana are recorded and dispensed via the Medical
Marijuana Use Registry. The Medical Marijuana Use Registry is accessible online, with real time information to

ordering physicians, law enforcement and medical marijuana treatment center staff. Patients and caregivers

may also access the Medical Marijuana Use Registry to submit a Medical Marijuana Use Registry Identification
Card application, and check the status of their application.

Medical Marijuana Treatment Centers: Approved medical marijuana treatment centers are the only businesses
allowed to grow, process, or sell medical marijuana in Florida. Each medical marijuana treatment center must
receive authorization at three stages, (1) cultivation authorization, (2) processing authorization, and (3)

dispensing authorization, prior to dispensing low-THe cannabis or medical marijuana. Medical marijuana cannot
be mailed.

For more information visit www.flhealth.gov/ommu
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REVENUE ESTIMATING CONFERENCE
Tal<: Use of marijuana for debilitating medical conditions
Issue: Sales tax
Baseline, absent law change(s): eS!CS/S8 1030, CS!CS!CS!HB 307, and Article X, Section 29 of the Florida Constitution (also known
as Amendment 2)

Month/Year Impact Begins: For inclusion in March 2017 sales tax forecast

Date of Analysis: March 2, 2017

Section 1: Narrative

a. Current law (Prior to Amendment 2): The Compassionate Us'e of Low-THC and Medical Cannabis Act (act), was created by
CS!CS/SB 1030 in 2014 and amended by CS/CS!CS!HB 307 in 2016 1 The act legalized two forms of cannabis for two qualified
patient groups. The folloWing highlights the details of these two bills.

i. Forms of cannabis:

=:> A low tetrahydrocannabinol (THC) form of cannabis (Iow-THC cannabis)2, defined as "a plant of the genus
Cannabis, the dried flowers of which contain 0.8 percent or less of tetrahydrocannabinol and more than 10
percent of cannabidiol weight for weight; the seeds thereof; the resin extracted from any part of such plant; or
any compound, manufacture, salt, derivative, mixture, or preparation of such plant or its seeds or resin that is
dispensed only from a dispensing organization." (s. 381.986,'F.S. 2016).

=:> A high-THe form of cannabis (high-THe), defined as "all parts of any plant of the genus Cannabis, whether
growing or not; the seeds thereof; the resin extracted from any part of the plant; and every compound,
manufacture, sale, derivative, mixture, or preparation of the plant or its seeds or resin that is dispensed only
from a dispensing organization for medical use by an eligible patient as defined in s. 499.0295." (s. 381.986, F.S.
2016).

ii. A qualified patient Is a resident of Florida who has been added to the Compassionate Use Registry by a physician
licensed under ch. 458, F.S. or ch. 459, F.S. to receive low-THC cannabis or medical cannabis from a dispensing
orga nization.

=:> Residency rules are specified in statute.

=:> A qualified patient must have been treated by the ordering physician for at least three months immediately
preceding the patient's registration in the compassionate use registry.

iii. Qualified patient groups:

=:> Patients suffering from cancer or a physical medical condition that chronically produces symptoms of seizures
or severe and persistent muscle spasms; patients with symptoms of such disease, disorder, or condition, if no
other satisfactory alternative treatment options exist for the qualified patient.

=:> A patient with a terminal condition, as defined per s. 499.0295, F.S., who:
Has a terminal condition that is attested to by the patient's physician and confirmed by a second
independent evaluation by a board-certified physician in an appropriate specialty for that condition;
Has considered all other treatment options for the terminal condition currently approved by the
United States Food and Drug Administration;
Has given written informed consent for the use of an investigational drug, biological product, or
device; and
Has documentation from his or her treating physician that the patient meets the requirements of this
paragraph.

iv. Section 499.0295, F.S. defines "terminal condition" as "a progressive disease or medical or surgical condition that
causes significant functional impairment, is not considered by a treating physician to be reversible even with the
administration of available treatment options currently approved by the United States Food and Drug Administration,
and, without the administration of life-sustaining procedures, will result in death within 1 year after diagnosis if the

condition runs its normal course."

I See ch. 2014-157 and ch. 2016-123, L.O.F., and s. 3B1.9B6. F.S. 2016.
1 The act defined "low-THC cannabis," as the dried flowers of the plant Cannabis which contain O.B percent or less of tetrahydrocannabinol and more than 10 percent
of cannabidiol weight for weight, or the seeds, resin, or any compound, manufacture, salt, derivative, mixture, or preparation of the plant or Its seeds or resin. See s.
381.986(1)(b), F.S. Seventeen states allow limited access to marijuana products (Iow-THC and/or high CBO cannabidiol): Alabama, Florida, Georgia, Iowa, Kentucky.
Louisiana, Mississippi, Missouri, North Carolina, Oklahoma, South Carolina, Tennessee, Texas, Utah, Virginia, Wisconsin, and Wyoming. Twenty-nine states (including
Florida), the District of Columbia, and Guam have laws that permit the use of marijuana for medicinal purposes. See http:Uwww.ncsLcrg/research!hgalth/state·
medical-m.arHuana-laws.aspx (Tables 1 and 2), (accessed on 3/2/2017).

1
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REVENUE ESTIMATING CONFERENCE
Tax: Use of marijuana for debilitating medical conditions

Issue: Sales tax
Baseline, absent law change(s): CS/CS/SB 1030, CS/CS/CS/HB 307, and Article X, Section 29 of the Florida Constitution (also known

as Amendment 2)

v. A physician is defined as someone who "holds an active, unrestricted license as a physician under chapter 458 or an
osteopathic physician under chapter 459."

vi. Smoking of low-THC or medical cannabis is not included as "medical use."
vii. The physician may not order more than a 4S-day supply.
viii. A legal representative means the qualified patient's parent, legal guardian acting pursuant to a court's authorization as

required under s. 744.3215(4), F.S., health care surrogate acting pursuant to the qualified patient's written consent or a
court's authorization as required under s. 765.113, F.S., or an individual who is authorized under a power of attorney to
make health care decisions on behalf of the qualified patient.

ix. A "dispensing organization" means an organization approved by the department to cultivate, process, transport, and
dispense low-THC cannabis or medical cannabis pursuant to this section.

x. Regarding local governments, the law preempts to the state all matters regarding the regulation of the cultivation and
processing of low-THC cannabis or medical cannabis by dispensing organizations. "A municipality may determine by
ordinance the criteria for the number and location of, and other permitting requirements that do not conflict with state
law or department rule for, dispensing facilities of dispensing organizations located within its municipal boundaries. A
county may determine by ordinance the criteria for the number, location, and other permitting requirements that do
not conflict with state law or department rule for all dispensing facilities of dispensing organizations located within the
unincorporated areas of that county."

b. Proposed Change (Amendment 2 and DOH proposed rule): In 2016, Florida voters approved the Use of Marijuana for
Debilitating Medical Conditions (Amendment 2) to allow medical use of marijuana for individuals with debilitating medical
conditions as determined by a licensed Florida physician. The amendment created article X, section 29 of the Florida
Constitution and it came into effect on January 3,2017. However, the amendment allows the Department of Health six months
after the effective date to promulgate regulations and nine months after the effective date to begin registering medical
marijuana treatment facilities and begin issuing identification cards.

i. The amendment defines a "debilitating medical condition" as "cancer, epilepsy, glaucoma, positive status for human
immunodeficiency virus (HIV). acquired immune deficiency syndrome (AIDS). post-traumatic stress disorder (PTSD).
amyotrophic lateral sclerosis (ALS), Crohn's disease. Parkinson's disease, multiple sclerosis, or other debilitating
medical conditions of the same kind or class as or comparable to those enumerated, and for which a physician believes
that the medical use of marijuana would likely outweigh the potential health risks for a patient."

ii. The amendment directs the Department of Health to register and regulate Medical Marijuana Treatment Centers that
produce and distribute marijuana for medical purposes and to issue identification cards to patients and caregivers.

iii. It also allows caregivers to assist patients' medical use of marijuana. The amendment applies only to Florida law and
does not immunize violations of federal law or any non-medical use, possession, or production of marijuana.

The Department of Health's proposed rule includes the following:
i. "Medical Marijuana Treatment Center (MMTC)" shall have the same definition as a dispensing organization in s.

381.986(1)(b), F.S.
ii. "Caregiver" shall mean a legal representative as defined by s. 381.986(1)(d), F.S., who is at least twenty-one (21) years

old and has successfully passed a Levell background screening as defined in s. 435.03, F.S.
iii. "Qualifying debilitating medical condition" shall mean conditions eligible for physician ordering contained in s.

381.986(2), F.S., or cancer, epilepsy, glaucoma, positive status for human immunodeficiency virus (HIV). acquired
immune deficiency syndrome (AIDS). post-traumatic stress disorder (PTSD), amyotrophic lateral sclerosis (ALS), Crohn's
disease, Parkinson's disease, multiple sclerosis. Also, any debilitating medical conditions of the same kind or class as or
comparable to those enumerated, as determined by the Florida Board of Medicine.

iv. A physician authorized to order medical marijuana means a qualified ordering physician who has met the requirements
of s. 381.986(2-4), F.S.

v. All M MTCs, physicians, patients, and caregivers must be registered in the online compassionate use registry as required
by s. 381.986(5)(a), F.S., and Rule 64-4.009, F.A.C. All orders for medical marijuana must be entered into the registry
for processing accordingly.

vi. Rules regarding MMTCs:

=:> "The process for registering as an MMTC shall be the same approval and selection process outlined in s.
381.985, F.S., and Rule 64-4.002, F.A.C., and subject to the same limitations and operational requirements

contained therein."
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=> "All MMTCs shall follow the medical record keeping standards as set forth in Rule 64B8-9.003, F.A.C., as
adopted and incorporated herein."

=> "All MMTCs shall abide by the security, product testing, labeling, inspection and safety standards set forth in s.
381.986, F.S and this chapter."

The amendment stipulates two important dates:

• "In order to allow the Department sufficient time after passage of this section, the following regulations shall be
promulgated no later than six (6) months after the effective date of this section."

• "The Department shall begin issuing qualifying patient and caregiver identification cards, and registering M MTCs no
later than nine (9) months after the effective date of this section."

If these deadlines are not met, the amendment states: "If the Department does not issue regulations, or if the Department does

not begin issuing identification cards and registering MMTCs within the time limits set in this section, any Florida citizen shall
have standing to seek judicial relief to compel compliance with the Department's constitutional duties."

Section 2: Description of Data and Sources

The analysis relied on the following data sources in addition to others:

• Financial Impact Estimating Conference on proposed constitutional amendment "Use of Marijuana for Debilitating Medical
Conditions" 15-01, Florida Legislature, Office of Economic and Demographic Research,
http://edr.state. f1.us/Con tent / con 5t itu tional
amendments/2016Ballot/MedicaIMarijuanaFinanciallnformationStatement.cfm.

• Impact Analysis of Cs/CS/SB 1030, Revenue Estimating Conference, May 29,2014,
http://edr.slate. fl. us/Content/conferences/ revenue;mpact/a rch ives/2014/pdf/ page656-667.pdf.

• Impact Analysis of Cs/CS/CS/HB 307, Revenue Estimating Conference, May 10, 2016,
http://edr,state. fl, us/Con tent/conferences/reven ueimpact/a rchives/2016/ pdf/page791-803.pdf.

• Florida Department of Revenue, phone conversations and emails, dated February 19, 21, 2017.

• Florida Department of Health, emails and phone conversations, the weeks of 2/13/17, 2/20/17, and 2/27/17.

Section 3: Methodology

a. Current Program Status

As of the end of February 2017, there are 4,079 patients in the Compassionate Use Registry and there are 573 physicians statewide
who have passed the required training to be able to order marijuana for patients under s. 381.986, F,S. 2016.

Graph 1
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There are seven approved Dispensing Organizations (DOs). six of whom are currently selling statewide, The Compassionate Use
Registry started functioning in July 2016 and a couple of the DOs started sales in July of that year, However, some dispensing
organizations started sales towards the very end of 2016 or early 2017 and one of the authorized DOs has not commenced sales yet.
in addition, current law requires the ordering physician to have treated the patient for three months prior to sending in an order,
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b. User Estimates

The table below is EDR's interpretation of the application of the current law and Amendment 2 in relation to authorized specified
conditions. There may be additional conditions that physicians might consider "muscle spasm" that are authorized under current
law, Amendment 2 adds a number of new conditions to the already authorized list and allows all patients to use high-THC, which is
currently limited to terminally ill patients with less than a year to live. Moreover, Amendment 2 adds-a potentially unlimited list of
unspecified con dltions under "other debilitating medical conditions of the same kind or class as or comparable to those
enumerated." DOH's proposed rule tasks the Florida Board of Medicine with giving further guidance to physicians on this issue.
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Table 2
Debilitating Conditions Authorized under s. 381.986, F.S. 2016 and Article X, section 29 of the Florida Constitution (Amendment 2)

by Authorized ProduC1 Use

Current Law (s. 381.986, F.S. 2016)

Current Law (5. 381.986, F.S. 2016) and

Article X, section 29 of the Florida

Constitution {Amendment 21

Specified Conditions

Cancer

Sellures!Epileps,/

Muscle s.pasms

(Multiple sclero;is, ALS, Parkinson's)

Low·THC

x

Hlgh·THC Low-THC HI8h·THC

x

Terminal condftions

(fatal within 1 year) X

Glaucoma Not authori.2ed No\ authoflzed X

HIV/AIDS Not authoriled Not authociled X

PTSD Not authorized Not authorized X

Al5 . 111(.l v rled tn muc..c1p (pa(.J:I;' Not authori2ed

Multiple sclerosis )1\(!tJdeCl ir· ("IU~~h' :,pd::.rn~, NOI authorized X.

Note: "Any debi!itating medic.al condItions of the same kind Or class as Df comparable t:l those enumerated" as stated in Amendment 2 are not

Included here until fun.her dcrlflcation on what these conditions are from the Flonde Board of Medicine.

This analysis addresses the use of marijuana under s, 381.986, F.S. and Article X section 29 of the Florida Constitution, in light of
DOH's proposed implementing rule 64-4.012 published on January 17, 2017. In the fall of 2015, the Financial Impact Estimating
Conference (FlEe) estimated that there would be 440,552 users of marijuana based on the proposed amendment. The FIEC estimate
included users under CS/CS/5B 1030 from 2014, but was prior to the passage of CS/CS/CS/HB 307 in 2016 and DOH's proposed
implementing rule 64-4.012. The estimate was based on Colorado users of medical marijuana.

There are several reasons to review the original estimate produced for the FIEC held in 2015:

Testimony from the House Health Quality Subcommittee from 1/25/2017 stated that Colorado's medical marijuana patient
numbers might have been overinflated because black market actors are using the home-grow allowance to grow marijuana
in Colorado and divert it out of state to sell on the black market in other states.
The proposed DOH rule excludes "other debilitating medical conditions of the same kind or class" from the current
definition of "qualifying debilitating medical condition" and directs the Florida Board of Medicine to determine its meaning.
Moratoriums are currently in place or being considered in some Florida counties and cities.
Medical use is defined much more narrowly in current law than it is in the amendment.
The definition of a caregiver is defined much more narrowly in current law than it is in the amendment.
The definition of a Medical Marijuana Treatment Center is defined much more narrowly in current law than it is in the

amendment.
The current definition of marijuana, as defined in current law, is marijuana obtained only from a DO.

Estimates from the impacts for CS/CS/SB 1030 and CS/CS/CS/HB 307, updated with new medical marijuana and population data
from other states and for Florida produce an estimated patient population of 17,218 under the current law, excluding the
amendment. Based on current registrations in the Compassionate Use Registry and growth rates, the total estimated number of
patients may not be reached in reality until the beginning of FY 2017-2018.
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-
PaUenls under 581030 16154
Cancer 9,270
Epilepsy 459B

Muscle spasm
-

2.288
Patienls under HB 307 1064
Terminal 1.054
Total patients under CS/eS/SB 1030 and CS/CS/CSIHB 307

17,218Irs 381.988 F.S, 2016)

Table 3

Low THe and Medical Cannabis PaUenls under s. 381 986 F 5 2016 In 2017

An updated estimate of Florida users of marijuana using the same methodology as Approach I (medical marijuana use data from
other states) in the Financial Impact Estimating Conference for Amendment 2 (2015) shows that there are expected to be 349,503
users of medical marijuana in Florida once the market reaches a mature state. This estimate is based on data from Colorado for
December 2016, The estimates done for the FIEC in 2015, using Colorado data for 2014 resulted in an estimated population of
440,552 users. The current estimate is significantly lower for two main reasons: 1) Colorado's medical marijuana users decreased by
approximately 12% over that period; and 2) Colorado's population increased by almost 4% over the same period. Colorado's
medical marijuana population might have decreased because of the availability of recreational marijuana in Colorado.

However, Colorado aliows conditions that are not explicitly allowed in Florida under Amendment 2, most notably chronic pain. The
currently proposed rule by DOH lists the specified conditions in Amendment 2 and states"Also, any debilitating medical conditions
of the same kind or class as or comparable to those enumerated, as determined by the Florida Board of Medicine." If this proposed
rule is interpreted to have a limiting effect on the "other conditions" category, then the estimate based on Colorado data must be
controlled for only explicitly specified conditions in Florida. Once the estimate is controlled for conditions most similar to the
specified conditions in Amendment 2, the estimated users of medical marijuana in Florida are reduced to 88,687.

Table 4
Florida Users in 2017 under s. 381.986, F.S. 2016 and Based on Colorado's Experience

Estimates
Florida users under s. 381.986, F.S. 2016 17,218
Florida users under Amendment 2
based on Colorado's experience 349,503

Florida users under Amendment 2
based on Colorado's experience
AND meetinq Amendment 2's list of§Pe~ debilitatinq conditions 105,905

minus users unders. 381.986: F.S. 2016 (row 1) 88,687

c. Dosages

The most accurate way to estimate sales and sales tax in the early stages of the market development would be through knowing
exactly how many plants are grown, processed, and sold at a given point in time through a seed-to-sale tracking system, similar to
the metrc™ system in Colorado. However, since there is no such tracking system in Florida, at this point in time we have to use
alternative ways that are not as precise to estimate how much product will be sold. One such alternative method is to assume a
certain dosage per day per patient and then multiply the amount of product taken by an assumed average price and by the number
of patients,

Separate weighted-average dosages are assumed under s. 381.986, F.S. 2016 and under Amendment 2 and such dosages were
calculated based on published dosages by condition where available. The weighted-average dosage assumed under s, 381.986, F.S.
2016 is significantly higher than the dosage under Amendment 2 mainly because the dosage for epilepsy patients is significantly
higher than published dosages for any other condition and it has a relatively high weight due to the larger assumed users with that
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condition 3. Initial versus long-term dosages might differ as well since users might build up tolerance to the drug quickly and may
have to keep increasing their dosage. If needed, an alternative method with separate dosages for each condition can be used in the
future.

Table 5
Dosages by

Users by Scenario mg per day mg per month
I. DOH proposed rule adopted as is.

Users under s. 381.986, F. S 2016 73 2,234
User under DOH rule as proposed 20 608

II. DOH rule is challenged and courts allow use under
Amendment 2 without any implementinq rules 20 608
III. DOH rule is challenged with a faster participation rate. 20 608

d. Prices

This analysis discusses and uses only price per mg of active ingredient, not prices of actual products or by weight of the product. For
this analysis, the assumed price per mg of cannabinoids is $0.15 per mg of high-THC or low-THC (high-CSD). This is the price per mg
of high-THC or low-THC active ingredient, not the price per mg of physical weight. The $0,15/mg is the most frequently quoted
current price for oil-based products, such as vaporizer cartridges, oil solutions, sprays, and tinctures. The price of a mg of low-THC
(CBO) and the price of a mg of high-THC in the current Florida market appear to be similar and sometimes the same. There is some
price variation depending most likely on the cost of production, processing, and packaging. In contrast, prices used in previous
analyses assumed the low-THC product was half the price of the high-THC product. The current analysis assumes the same price of
$O.lS/mg of active ingredient for both high-THC and low-THe.

Since the text of the Amendment itself appears not to limit marijuana products to highly processed ones, such as oils and tinctures,
it is likely that a large share of the product sold under Scenarios I, II, and III will be probably less processed and thus less expensive to
produce. However, to achieve the same psychoactive effect, more of the less processed product must be consumed. Based on
EDR's interpretation of studies done in Colorado4

, the market forces result in a price parity between the different formulations of
marijuana (flower versus oils), which accounts for the different amounts of active ingredient in the respective products. Therefore,
in this analysis we assume that all products in the market, as measured in mg of THC or CBO active ingredient, will be priced
similarly. The difference in pricing due to reduced processing and packaging costs is not taken into consideration in this analysis.

Use, Sales, and Sales Tax Revenues Estimation

User estimates from Table 4 are used to create three proposed scenarios that develop the potential number of users. This analysis

assumes that all scenarios allow marijuana use for Florida residents only and that Florida has no reciprocity of medical use with
other states. This analysis also assumes that all parties generally act in accordance with the current law and that medical marijuana
is subject to the sales tax. Further, the analysis assumes that there are no constraints introduced by the number of prescribing
physicians or the availability of product from the facilities.

3 Sources: The Mayo Clinic, http://www.mayoclinic.org/drugs-supplements/marijuana/dosing/hrb·20059701. accessed 2/23/2017. Disclaimer from Mayo Clinic: The

below doses are based on scientific research, publications, traditional use, or expert opinion. Many herbs and supplements have not been thoroughly tested, and
safety and effectiveness may not be proven. Brands may be made differently, with variable ingredients, even within the same brand. The below doses may .10\ apply
to all products. You should read product labels, and discuss doses with a qualified healthcare provider before starting therapy. Minnesota Department of Health, A
Review of Medical Cannabis Studies relating to Chemical Compositions and Dosages for Qualifying Medical Conditions, December 2014,

http://www.health.5tate.mn.us/toplcs/cannabis/practit ione rs/d osage. pdf, accessed 2/24/2017.

4 Marijuana Equivalency in Portion and Oosage, Marijuana Policy Group, University of Colorado Boulder, August 10,2015,

hnps:Uwww,colorado.gov/pacific/sites/default/fiIes/MED%20Egu;valency Final'Y.200B102015.pdf, accessed on Z/20/2017.
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Table 6
User Estimates

Scenarios User Estimates

DOH proposed rule for Amendment 2 is adopted as is.
Users under s. 381986, F. S. 2016
Users under DOH rule as proposed

105,905
17,218
88.687

349,503
17,218

332,285
Users under s. 381986, F S. 2016
Additional users, reached by June 2021.

II DOH rule is modified or challenged (with the courts allowing use
under Amendment 2). 349,503

Users under s. 381986, F S. 2016 17,218
Additional users, reached bV JuIY--,2::.:0:..::2:..:.1.:... ...:3:..::3:=2:c:,2:..::8c::..5

III DOH rule is modified or challenged, and participants enter market
earlier.

Scenario I

In the first scenario, DOH successfully finalizes the proposed rule without any changes by July 3,2017, and begins issuing
identification cards by October 3,2017. In this scenario, the 17,218 users allowed the current law (s. 381.986 (l)(f), F.S.) are
assumed to enter the market by early FY 2017-2018. In addition to these users, another 88,687 users come on the market gradually
through June 2020. These users include the newly allowed debilitating conditions, such as PTSD, HIV/AID5, Crohn's disease, and
glaucoma. This scenario also might be applicable if there are court challenges but the proposed DOH rule stays in place during the
forecast horizon if the court challenges are assumed to take longer to resolve than the forecast horizon.

Scenario II

Scenario II assumes that DOH's proposed rule is finalized by July 3, 2017 but has either been modified by DOH on its own prior to
adoption or challenged in court after adoption to allow a more expansive interpretation of the amendment. If challenged in court,
this analysis implicitly assumes that either that: (1) DOH quickly responds by modifying the rule, or (2) the court grants an injunction
sometime after October 3,2017, which allows for medical use of marijuana as envisioned by the amendment without any
implementing rule by DOH. In any of these events, the estimated users are 349,503, fully mirroring Colorado's experience without
any restrictions based on qualifying conditions in Floriaa. In addition to the 17,218 users under current law, an additional 332,285
users register gradually with the total number reached by July 2021.

Scenario III

Scenario III is the same as Scenario II but it assumes a faster participation rate that results in 12% more users per month. The total
patients are still capped at 349,503, but that level is reached in June 2021, one month earlier than Scenario II.

Using the assumed price and the two dosages from the above and assuming a daily usage, the three scenarios from above produce

the following sales and sales tax collections estimates.

Table 7
Estimated Sales

Fiscal Year
Low Middle High

(Scenario I) (Scenario II) (Scenario IIIl
2016-17 9,643,511 9,643,511 10,709,913

2017·18 44,068,238 44,773,327 50,147,051

2018-19 65,873,156 73,336,585 82,137,841

2019-20 106,247,083 135,478,382 151,736,680

2020-21 140,483,445 275,719,512 308,462,844

2021-22 140,483,445 407,223,255 410,155,170
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Table 8
Estimated Sales Tax Collections

Fiscal Year
Low Middle High

(Scenario I) (Scenario II) (Scenario III)
2016-17 437,898 437,898 484,997
2017-18 2,521.956 2.552,342 2,858,672
2018-19 3,815,449 4.206,479 4,711,313
2019-20 6,104,212 7,688,420 8,611,084
2020-21 8,396,994 15,602.428 17.474,764
2021-22 8,429,007 24.306,791 24,609,970

Table 9
Medical Marijuana Users at the End of the Fiscal Year

Fiscal Year Month Users
201&-17 June 2017 7,000
2017-18 June 2018 27.796
2018-19 June 2019 63,178

2019-20 June 2020 143,595
2020-21 June 2021 326,379
2021-22 June 2022 349,503

Section 4: Proposed Fiscal Impact

Sales Tax: Use of marijuana for debilitating medical conditions

High Middle Low

Cash Recurring Cash Recurring Cash Recurring

2016-17 0,5 0,5 0.4 0.4 0.4 0.4

2017-18 2.9 2.9 2,6 2.6 2.5 2.5

2018-19 4.7 4.7 4.2 4.2 3.8 3.8

2019-20 8.6 8.6 7.7 7.7 6.1 6.1

2020-21 17.5 17.5 15.6 15.6 8.4 8.4

2021-22 24.6 24.6 24.3 24.3 8.4 804

Section 5: Consensus Estimate (Adopted: 03/02/2017)

The Conference adopted the middle cash estimate, with the recurring impact equal to the 2021-22 middle recurring impact. There is
a current year (FY2016-17) cash impact of SOAm to GR, Insignificant to Trust, and SO.lm to Local.

GR Trust I Revenue Sharing Local Half Cent
.-

Cash Recurring Cash Recurring Cash Recurring Cash Recurring

2017-18 2.3 21.5 Insignificant Insignificant 0.1 0.7 0.2 2.1

2018-19 3.7 21.5 Insignificant Insignificant 01 0.7 0.4 2.1

2019-20 6.8 21.5 Insignificant Insignificant 0.2 0.7 0.7 2.1

2020-21 13.8 21.5 Insignificant Insignificant 0.5 0.7 1.3 2.1

2021-22 21.5 21.5 Insignificant Insignificant 0.7 0.7 2.1 2.1 \

9
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REVENUE ESTIMATING CONFERENCE
Tax: Use of marijuana for debilitating medical conditions

Issue: Sales tax

Baseline, absent law change(s): CS/CS/SB 1030, CS/CS/CS/HB 307, and Article X, Section 29 of the Florida Constitution (also known

as Amendment 2)

Local Option Total Local Total

Cash Recurring Cash Recu rring Cash Recu rring

2017-18 0.3 2.7 0.6 5.5 2.9 27.0

2018-19 0.5 2.7 1.0 5.5 4.7 27.0

2019-20 0.9 2.7 1.8 5.5 8,6 27.0

2020-21 1.8 2.7 3.6 5.5 17.4 27.0

2021-22 2.7 2.7 5.5 5.5 27.0 27.0

10
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT,

IN AND FOR LEON COUNTY, FLORIDA

FLORIGROWN, LLC, a Florida
limited liability company and
VOICE OF FREEDOM, INC.,
d/b/a Florigrown,

CASE NO: 2017-CA-2549
Plaintiff,

v.

FLORIDA DEPARTMENT OF HEALTH,
OFFICE OF MEDICAL MARIJUANA
USE, CHRISTIAN BAX, in his
official capacity as Director
of the Office of Medical
Marijuana Use, CELESTE PHILIP,
M.D., M.P.H., in her Official
Capacity as State Surgeon
General and Secretary of the
Florida Department of Health,
RICK SCOTT, in his official
capacity as Governor of the
State of Florida, and THE STATE
OF FLORIDA,

Defendants.

-------------_/

DEPOSITION OF: ADAM ELEND

TAKEN AT THE INSTANCE OF: THE DEFENDANTS

DATE: July 11, 2018

TIME: Commenced at 11:03 a.m.
Concluded at 12:01 p.m.

LOCATION: Shutts & Bowen, LLP.
215 South Monroe Street
Suite 804
Tallahassee, FL 32308

REPORTED BY: STEPHANIE JORDAN NARGIZ
stephjordan@comcast.net
Certified Court Reporter, FPR
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APPEARANCES:

REPRESENTING PLAINTIFF:

LUKE LIROT, ESQUIRE
luke2@lirotlaw.com

LUKE CHARLES LIROT, P.A.
2240 Belleair Rd., Ste. 190
Clearwater, FL 33764
727.536.2110

AND

JONATHAN S. ROBBINS, ESQUIRE
jonathan.robbins@akerman.com
AKERMAN LLP
350 E Las Olas Blvd Ste 1600
Fort Lauderdale, FL 33301-4247
954.463.2700

AND

ARI GERSTIN, ESQUIRE
ari.gerstin@akerman.com
AKERMAN LLP
98 SE 7th St., Ste. 1100
Miami, FL 33131-3525
305.374.5600

REPRESENTING DEFENDANT:

JASON GONZALEZ, ESQUIRE
jasongonzalez@shutts.com
SHUTTS & BOWEN LLP
215 South Monroe Street, Ste. 804
Tallahassee, FL 32301
850.241.1717

ALSO PRESENT:

JOE REDNER

KYLE BURN

JEFF MARKS
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I N D E X

WITNESS

ADAM ELEND

Direct Examination by Mr. Gonzalez

EXHIBITS

(No exhibi ts. )

CERTIFICATE OF OATH

CERTIFICATE OF REPORTER

LETTER TO READ/SIGN TRANSCRIPT

ERRATA SHEET
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The following deposition of ADAM ELEND was taken on

oral examination, pursuant to notice, for purposes of

discovery, and for use as evidence, and for other uses and

purposes as may be permitted by the applicable and

governing rules. Reading and signing is not waived.

* * *

THE COURT REPORTER: Will you raise your right

hand, please. Do you swear or affirm the testimony

you are about to give will be the truth, the whole

truth, and nothing but the truth?

THE WITNESS: I do.

Thereupon,

ADAM ELEND

the witness herein, having been first duly sworn, was

examined and testified as follows:

DIRECT EXAMINATION

BY MR. GONZALEZ:

Q. Could you state your full name?

A. Adam Elend. 1 1 m sorry, Adam Lawrence Elend.

Q. And spell your last name for us.

A. E-l-e-n-d.

Q. My name is Jason Gonzalez, as you know, and 1 1 m

with the Shutts & Bowen law firm representing the

defendants. Have you had your deposition taken in the

past?
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A. I have not.

Q. Okay. Well, I know youlve been --

A. Sat through a few.

Q. -- been through a few over the last few months?

A. Yeah.

Q. SO you generally know the routine, but I'll be

asking you some questions about the claims and the relief

that Florigrown is seeking in this case. If at any time

you don't understand the question that I have asked or you

can't hear me, IIIl just ask that you ask me to repeat the

question or clarify it. And if I don't hear that from

you, then IIII assume that you understood what I asked.

Is that okay?

A. That's okay.

Q. Okay. Go ahead and tell me, whatls your

residential address?

A. 4501 Old Saybrook Avenue.

Q. And how long have you lived there?

A. I've lived there since 2016.

Q. What city is that?

A. It's in -- itls in Hillsborough county just

outside of Tampa. It's in Carrollwood outside of Tampa,

But the address is Tampa 33624.

Q. Where are you from originally?

A. I was born in New Jersey. Grew up -- Morristown,
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New Jersey, grew up in Countryside in Pinellis county in

Florida. Spent the majority of my life there.

Q. What's your date of birth?

A. 4/11/1977.

Q. Just kind of briefly walk me through your

education history since high school.

A. Sure. Sure. So I went to St. Petersburg High

school. I graduated with an international baccalaureate

degree from there, went to Florida State University, got a

BFA in film there from the motion, the School of Motion

Picture Television and Recording Arts here. That was in

1998. And at that point I had been working for a company

here in Tallahassee for a number of years while I was in

school, and I -- lim sorry, you only asked about my

educational history. I think that's where it ends. I

have a BFA.

Q. Okay. And what company was that that you --

A. It was Bob Knight Photo at that time. Now called

Grad Images. But itls been acquired a couple of times

since then. But a local Tallahassee company, and then I

moved out to California with that company.

Q. Do you have any education or special

certifications related to medical marijuana or

agriculture?

A. Well, I would say I was -- I had a Key badge in
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Colorado anYmore. Colorado's medical marijuana program

requires you to be a two-year resident. At that time

required you to be a two-year resident to be a participant

in their program, but in order to meet the residency

requirement for a Key badge you only needed to have a

Colorado driver's license and be established as a resident

the way you are here in Florida.

Q. Was there a company that you worked with and you

used that Key badge out in Colorado?

A. Two different questions. There was a company

that I worked with out in Colorado. My business -- long

Colorado when I lived in Colorado.

Q. Explain for the record what a Key badge is.

A. Certainly. So a Key badge is a badge issued by

the Department of Revenue in Colorado to employees of

dispensaries and medical marijuana businesses in general.

A Key badge is someone who can open and close a store

rather than someone who just can work in the store. It

requires a background check and some basic residency

requirement, background check, things like that.

Q. When was that issued to you?

A. In 2014 -- no, lim sorry. Yes, 2014.

Q. How long did you have it? Do you still hold

that?

1
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A. I donlt still hold that. I'm not a resident of

7
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time business partner Jeff Marks and I, and current, one

of our current partners in F10rigrown worked with Flower

Power Botanicals in Fort Collins, Colorado, in the county

right outside of Fort Collins, Colorado. But the I did

not use my Key badge there. So I got a Key badge so I

could operate the store, but I was not employed as an

employee. Instead, I was providing media and marketing,

advising and exchange for apprenticeship. So I learned

everything I could about the place. I was legally

authorized to be there, so in that respect I did use my

Key badge, but I was not an employee of the company.

Q. Do you have any association with the company

today?

A. I don't.

Q. Or any Colorado medical marijuana companies?

A. I don't.

Q. From the time you were doing work with -- was it

Bob Knight?

A. Photo, yup.

Q. Photo in Tallahassee, walk me through your other

employment from that time until the present.

A. Sure. So I was working for that company full

time, and relocated to California where they also had an

operation as the director of their Los Angeles operation.

I spent two more years there, and at that time Jeff Marks,
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1 who I mentioned earlier, my partner and I, started our

2 first of what have been four companies in the media and

3 marketing space. We started a sports and documentary

4 production company that filmed marathons and other

5 sporting events in California, did some work for PBS, and

6 eventually brought us back to Florida where we met our

7 other partner Joe Redner.

8 At that time we established our second company, which

9 was one of the first digital production companies in the

10 country, essentially singularly focused on web video. So

11 we felt at that time, it was 2005, and the video iPod had

12 just come out, and rather than making the video iPod an

13 upsell they just stuck video on every iPod, so we felt

14 like web video was going to be the future. So we started

15 a web video production company with investment from our

16 current partner, Joe Redner, who was our first investor.

17 We built a company that we sold two years later to CBS,

18 and spent two years as an executive producer at CBS

19 building out their branded entertainment division in CBS

20 Interactive.

21 Left CBS to start a new production company, sort of in

22 the evolution of that digital space in what we call

23 microtargeted media, and branded entertainment, those two

24 areas. So we retained CBS as a client, but brought new

25 clients on, and we still own that production company to
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10

1 date.

2 Q. What is the name of that company?

3 A. That is Bright Red Pixels. Our original one was

4 Bright Red Pictures, and then we sold to CBS, and our

5 current company that still operates in New York is Bright

6 Red Pixels.

7 Q. Give me some examples of the type of content that

8 you produced.

9 A. Well, the, I would say the biggest distinction of

10 our company is throughout the evolution of web video we

11 were always able to make money, which is a very difficult

12 thing to do early on in the business. And the way that we

13 did that was focusing on new ways to communicate with the

14 audience for brands. So what we now think of is obviously

15 branded entertainment like GMC does a, wants to do some

16 content with CBS around football. They have an investment

17 in football, they want to create some original content to

18 provide value for their audience, and they want to do it

19 with experts. Well, we create that content, it integrates

20 their product and their messaging in a way that is not the

21 only value the customer gets, the customer also gets the

22 value of the content. So it's integrating sponsorship

23 into content.

24 And the other component of our work is really this, as

25 I said, the evolution of microtargeted content. So how do
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you speak to a small group of people in a really deep and

engaged way using the Internet. And that's, we have had a

lot of success with that in highly regulated businesses,

actually. We've worked in the financial industry, in the

legal industry, if you guys are no, I'm just kidding.

I'm too much of a joker, I need to not do that in a

deposition, I apologize. Anyway, we speak to, in the case

of law firms usually their clients and potential clients,

a narrow group, employment lawyers, there's a specialty

group of people you speak to. And the same thing goes for

in the financial space, it's how do you speak cogently and

effectively using social media in an environment where the

regulatory regime is extremely severe. And I'm talking

the SEC, but I'm also talking about EU regulations,

because we were working with global banks at that time,

and some of the really challenging privacy issues and

concerns around that.

Q. All right. Other than Florigrown, any other

companies that you've worked for or have a business

interest in that you haven't already mentioned?

A. I'm just -- let me just quickly think.

Q. Take your time.

A. Owned real estate with my wife, but that's about
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it.

Q. That's fine. Okay. So when was Florigrown
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established?

A. First established. As a company Florigrown was

first established in 2016 prior to the passage of

Amendment 2. I relocated from Colorado to Florida, as had

been the plan since 2013, I relocated to Colorado, and we

formed the company, as I said in advance of Amendment 2.

Q. About what month?

A. I think that my move was final on September 5th,

2016.

Q. And what was your role in setting up for?

A. I'm a partner in Florigrown, I'm the CEO of

Florigrown. I would say I had an extensive role in it.

Q. What ownership interest do you have in it?

A. I have 20 percent interest in the company.

Q. How many employees does Florigrown have?

A. Well, Florigrown is not operating right now.

It's in development. So in terms of full-time employees,

we have none. Really, itls the four of us, the ownership

19 group. We do have a multitude of people who are currently

20 acting as consultants that will eventually be employees,

21 as well as consultants who are operating as consultants

22 and will continue to operate as consultants when welre

23 operational. The primary one being our CFO, who is

24 operating on a consulting basis now but will be our CFO.

25 Q. Who is that?
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South Florida, it starts with an H and is just below

Miami.

Q. Hialeah?

A. Homestead. Homestead.

Q. Homestead.

A. Yeah, Homestead. And we have a food safe

A. Her name is Toni Derby, T-o-n-i, Derby. And she

has a great degree of expertise in highly-regulated

businesses and in working with the Florida government

directly. So her role as a CFO is, encompasses compliance

as well as traditional financial roles.

Q. And what other consultants does the company have?

A. I mean, just naming off the top of my head, I

would say our primary consultant is our operational

consultant, which is Denver Relief Consulting. We've

signed a two-year contract with them that begins upon

licensure to provide our SOPs to train our staff, to work

with us in detail to build our operation. Along with

that, we have a multitude of specialty consultants. And

if I could just run down them quickly, we have a Florida

agriculture consultant, which is a 40-year nursery in

Florida with expertise in native plants, native plants to

Florida in operating a nursery business in Florida.

Q. What's their name?
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A. The nursery is Greenleaf Nursery. They're in
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1 agriculture -- food safe agriculture consultant who

2 operates the largest indoor hydroponic vegetable farm in

3 Florida, just up the street from our facility.

4

5

Q.

A.

What's their name?

Dave Smiles is the consultant, and the name of

6 the nursery is Uriah's, U-r-i-a-h. And as I said, he's

7 our food safe agriculture consultant, so how do you keep

8 things hygienically food safe.

9 And then we have a good manufacturing practices HACCP

10 consultant who advises everyone from Campbell's Soup to

11 companies like ours on good manufacturing practices and

12 food safe practices from the production aspect as opposed

13 to the agriculture aspect.

14 And then we have a data security firm that's retained

15 as a consultant. And I believe I'm leaving one out, but I

16 can't think of what it is.

18

19

20

21

22

23

24

25

Q.

now?

A.

Q.

A.

Q.

A.

Q.

to the

Florigrown has no sources of revenue right now.

In January of last year?

Yes.

January 2017.

January 2017, yes.

Am I correct that Florigrown submitted a letter

Department of Health, Office of Compassionate Use
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or now Medical Marijuana Use, requesting registration or

license to be a medical marijuana treatment center in

Florida?

A. Specifically, we sent a letter to Christian Bax,

the director of then the OCU. I would say it was a notice

of our intent to register, that would be the way that I

would characterize it.

Q. And that notice was denied or rejected?

A. It was indeed, yes.

Q. Let me ask you, am I correct that in this lawsuit

Florigrown seeks to have the Court order the Department to

accept or acknowledge that notice of registration,

correct?

A. I would say yes, that's correct.

Q. And --

A. I would, just if I could add to that a little

bit?

Q. Sure.

A. Both in the letter and in our pleadings we make

quite clear that we don't expect the Department of Health

to take our letter and not ask any other questions. We

expect once the Department of Health has verified that we

meet the requirements and we layout what the requirements

are in the amendment, that we expect them to register us,

but we do not expect registration absent that, and we made
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or?

that available from that point on.

Q. Were you involved in preparing that, that notice

as accepting MMTC applications, but to put a process in

place to begin registering MMTCs, absolutely.

Q. And would you agree that at the time the letter

A. Yeah.

Q. And were you aware that the department has some

period of time that it was allowed to develop some rules,

to promulgate some rules, regulations to begin the process

of accepting MMTC applications?

I wouldn't characterize itI certainly was, yes.A.

A. I was indeed.

Q. And tell me, how did you go about determining

what to put in that letter?

A. We read the constitutional amendment. It's

itemized in the constitutional amendment the areas in

which the Department of Health has regulatory authority

pursuant to the constitution. We looked at those, we

described our plans and our strategies and made assertions

specifically on those and everyone of those.

Q. And at the time that was submitted were you aware

that the amendment had just passed on the election, what

was it, two months, about two months before you sent it

out?
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was submitted by you to Mr. Bax, the department and the

office had not yet started accepting they had not

finished the regulation and rule making process and

started accepting applications at that time?

A. Yes. I was aware they were not accepting

applications and had not been for quite some time. I also

was aware that, of two other things which led us to send

that letter in January rather than wait the six months

that is given to the department to promulgate those

regulations in the amendment. There were two reasons.

One is, as I said, it was a notice of registration, we

didn't expect to be growing medical cannabis the next day,

it was a notice of registration. And what welve seen from

2014 to the present with the interaction between the DOs

and MMTCs and the department, itls incumbent to get in

line early if you want to be early to receive whatever,

you know, license in the first law or registration in this

law, so we felt it was important to act quickly.

Q. And with the registration Florigrown sought at

that time, what activities specifically did Florigrown

want authorization to engage in?

A. All three key components of the supply chain. So

cultivation, production/processing/manufacturing and

dispensing.

Q. And how was that letter rejected or denied?
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A. We received a letter rejecting our registration

and indicating, as you have in this deposition, that they

had not -- that the department had not yet promulgated

rules and giving us an opportunity to appeal that.

Q. When did you receive that denial?

A. I don't recall. It might have been March, but it

might have been February too. I don't recall off the top

of my head. It was relatively prompt, actually, after we

sent in the January 17th letter.

Q. And then you said the letter had, gave you a

notice?

the ability to appeal or the right to appeal, and we did

avail -- well, we did request a hearing, I should say, and

were denied.

Q. And then Florigrown submitted some kind of

petition of them, I guess?

A. Yes. Yes. And I was not as involved in the

actual preparation of that document, though I reviewed it

before it went out, as I was the original letter, so I

can't recall exactly the details of it, except that it was

a request for the hearing on the denial, and it was

denied.

Q. How was it denied?

A. It was denied by order from Celeste Philip, at
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A. Yeah. I mean, a pro forma notice that we have
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least she wrote the letter denying it. The reason stated

for the denial was that our request for hearing was

pursuant to a constitutional regulation, and -- let me

back up, because the -- I can't remember exactly how she

phrased it or they phrased it, but essentially the point

was we needed to go to circuit court, we could not avail

ourselves a 120 relief in this case, because it was a

constitutional amendment and not a law.

Q. lim just looking at your motion for injunction

page 6, says that that initial registration was rejected

by the department January 20, 2017. Does that sound like

the right date for the initial denial?

A. It does.

Q. And then you've alleged or Florigrown has alleged

then -- I'm looking for the date February 8th,

Florigrown requested an administrative hearing. Does that

sound like the right date?

A. Yes.

Q. February 8, 2017; is that correct?

A. The year is certainly right, the month sounds

absolutely correct.

Q. And then it says on February 22nd, 2017, the

department issued an order dismissing the petition; is

that that dismissal order?

A. That is the dismissal order I'm referring to.
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Q. And then the dismissal order provided a notice of

right to appeal that dismissal order, correct?

A. To the circuit court, yes.

Q. To the circuit court or did it have any appellate

rights to appeal to the district court of appeals? Do you

know?

A. I am not sure of the legal side of that, but I

would tell you that the letter explicitly said the circuit

court, I believe. But that's to the best of my

recollection. I could be wrong about that.

Q. Fair enough. Did Florigrown then take that next

step and file?

A. The next step we took was to allow the department

to complete the regulation process. If you recall at the

time, the Department of Health had issued a proposed rule

to implement the constitutional amendment and begin

registering patients -- I'm sorry, registering MMTCs. So

we felt that while that wasn't a final rule, it was a

proposed rule that we had a great deal of issues with,

that I personally had a lot of issues with, and I

submitted a comment that reflected my concerns that they

were essentially not following the amendment and instead

imposing the DO process that had functioned as an entirely

legislative process directly onto this new, this new

regime, and I didn't feel that was appropriate or
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protected the rights of patients, doctors or MMTCs.

Q. Okay. I want to ask you next about any --

A. I'm sorry, I just wanted to finish my thought.

Q. Oh, okay.

A. I got off on a side and didn't explain what we

did. So we decided to allow the department to engage in

that process that was given, that time was given to them

in the six months, and that was what they asked us to do

in the denial, so we decided to do that. We allowed that

process to take place. The process did not go based on

that proposed rule, instead it went based on a-A, and we

were involved in the legislative process leading up to the

passage of 8-A in a lobbying capacity -- lim sorry, in a

personal capacity but lobbying our legislators to move

towards a different system, frankly. But they passed a-A

in June and began to implement it over the fall.

And October 3rd, I believe, they issued an application

for these new licenses, these capped licenses that we felt

did not reflect the spirit or the text of the amendment.

And so we decided at that time to avail ourselves of the

court and move forward that way.

Q. But just to clarify --

A. Sorry.

Q. -- after receiving the February 22d, 2017 order

dismissing the petition --
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A. Yes.

Q. -- Florigrown didn't appeal that or file a

circuit court action of that order at that time, did you?

A. Well, not at that time.

Q. Okay.

A. This represents that case.

Q. Okay. So you consider this

A. A component of this case as that.

Q. -- current case to an appeal of that denial?

A. Not a direct appeal. Yes, I consider this to be

challenging that denial. Whether or not it is a direct

appeal of denial, you'll have to ask a lawyer, I don't

know how that works.

Q. Okay. Going back to the department's, in the

office of medical marijuana use rule making promulgation

of regulations, you mentioned that you provided some input

in that process, participated in some way. Tell me

everything that F10rigrown did to provide any feedback in

that rule-making process.

A. Well, there had been a number of rule-making

processes that we've participated in, and then there's

also been a legislative process that we've participated

in. As I said, we were active -- we were active in the

ballot initiative campaign locally, so we participated in

that, in the Tampa Bay area where we're based. And we, as
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1 I said, participated in lobbying around throughout that

2 entire session and the sort of hearing period before the

3 session. We met with legislators, we spoke at committee

4 hearings, and spoke to reporters, did all of the things

5 you do to advocate for an issue during that legislative

6 process.

7 And then in the rule-making process specifically, we

8 spoke at -- I attended a public hearing on that rule I

9 just mentioned, and there was no time to speak. I was on

10 the list, but I didn't, so I submitted a comment online

11 for that. Submitted a comment around the pesticide

12 regulation, attended the hearing on the, the recent

13 hearing on the new application, the proposed rule on the

14 application that's subject to challenge over the citrus

15 provision right now. I attended that hearing and spoke at

16 that hearing. I spoke at a couple of other hearings that

17 I don't recall, but all in that context providing feedback

18 both online and in person.

19 Q. Any other feedback you've provided in the

20 rule-making process or promulgation of the regulation

21 process that you haven't already mentioned?

22 A. I think I've been sufficiently vague about it to

23 allow for a couple of other, you know, comment period. I

24 didn't do any other actions beyond that. I may have done

25 it more times spoken, but I didn't take any other action,
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other than that. Oh, emailed with Courtney Coppola a few

times asking questions, things like that. lim trying to

think of any activities I did beyond that. If therels

something specific you're looking for, lid be happy to

answer it, but I donlt recall anything else.

Q. Now, does Florigrown have any business

relationship, formal or informal, with any other licensed

MMTCs in Florida right now?

A. No.

Q. Prior to that January 20th, 2017 -- it was before

January 20th. The January 2017 registration letter?

A. Yes.

Q. Or notice?

A. Yeah, the one that was denied on January 20th,

right.

Q. Okay. Prior to that did Florigrown have any

previous applications or attempts to register to have any

role in the medical marijuana industry in Florida?

A. Are you asking if we applied in the 2014 cycle;

is that what youlre asking?

Q. In that cycle --

A. lim just trying to clarify.

Q. -- or any other time, were there any other

attempts lim not aware of?

A. Indeed, yes. There were several attempts prior
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to -- after the 2014 application cycle, and prior to the

adoption of Amendment 2 there was an amendment made to the

-- to the Florida Law, the Compassionate Use Act, to allow

for a medical marijuana for terminal patients. At this

time when that was signed into law by Governor Scott,

there were also several more accommodations made for

patients an additional certain number of licenses, one of

those guaranteed to a member, I think, per litigant. So

anyway, that's a lot of detail, but the point was we felt

there may be an opportunity to participate in the market

prior to the passage of an amendment given that, so we

immediately contacted -- I was in Colorado at the time, we

had not formed our company yet, but as I said, this plan

began with the move out to Colorado, and really with my

partner Joe's cancer two years prior to that.

So we immediately called up the Office of Medical

Marijuana Use, I believe I sent an email as well, trying

to figure out if there was going to be an application

process. I spoke to someone who could have been Courtney

at that time, or not, I did not know anybody at the office

at that time, who told me that applications were not open,

and that I needed to check the web site and that kind of

thing. So anyway, I made an attempt at that point. I

reached out to the office.
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additional licenses. I believe it was every 250,000
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Q. But nothing was submitted at that time?

A. Not at all.

Q. And neither Florigrown or any predecessor or

interest of Florigrown filed any application for approval

to be a dispensary --

A. A dispensing organization?

Q. -- a dispensing organization

A. No, we did not.

Q. -- in 2014?

A. No, we did not. Nobody in our organization is a

30-year nursery. I -- we did not feel that the system

that was being set up in 2014 was beneficial for the

companies that could participate or the patients that it

was providing for, but that was a personal feeling based

on how we wanted to approach the market, so it was not the

right strategic move for us. And frankly, we were not in

the position to be as qualified as we are right now.

We've spent the last three years becoming what we are now,

which I believe is the best company to provide medical

marijuana in this state. But we were not that in 2014.

Q. And since the time of the January 2017 notice of

registration that Florigrown submitted, and the process

that's resulted in now this lawsuit, has there been any

other attempt by Florigrown to get authorization to be an

MMTC in Florida that we haven't already talked about
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today? Is there any type of separate -

A. Action or?

Q. -- action --

A. Not at all.

Q. -- letter? I just want to make sure I'm aware of

everything we're talking about.

A. Yeah. No, that's the full scope of it. Could I

just grab another coffee? Do you mind?

Q. No, not at all.

A. We don't have to go off the record or anything.

Q. SO going back to the current rule-making process

the department is undergoing, and you're familiar with

that --

A. I'm very familiar with it, yes.

Q. This may be a pretty obvious question, but I just

want to get it on the record. Is Florigrown satisfied

with the department's current rule-making process and

implementation of Amendment 2 in the statutes?

A. Florigrown is not satisfied with the Department

of Health's actions to implement Amendment 2.

Q. What would, in this case, what do you want the

Court to change about the current process that the

department has under way?

A. Well, I think that it would be, my understanding

of the way that the separation of powers work is more
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limited than the lawyer, and everyone else here is a

lawyer, but I would say that asking the judge to change

the way that the Department of Health does their job is

not an effective way to get relief in the Court, that's

not at all what we're looking for. We're asking them to

stop the Department of Health from violating the

constitution as they are right now, and to direct the

Department of Health to immediately begin enforcing the

constitution as opposed to a law that is in direct

conflict with the constitution as they are right now.

Q. SO, specifically, what things does Florigrown

want the Court to order the department to do differently

than it's doing right now?

A. Sure.

Q. SO that it's not, in your opinion violating -

A. Violating the constitution.

Q. -- the constitution?

A. I would say that there are a few buckets that

those things fall into, but it can be summarized pretty

simply. The Department of Health projected how many

dispensaries would be needed to satisfy the patient

population that was projected in Florida. We don't have a

projected patient population now, we have a real patient

population. It's about a 100,000 to 120,000 patients,

depending on who you ask. But 41 dispensaries is not
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1 nearly sufficient to deal with that.

2 And the reason there are 41 dispensaries, and the

3 reason there are 11 lawsuits against the department right

4 now, is because there are illegal caps being placed on the

5 number of MMTCs, and there is an illegal interpretation of

6 what an MMTC is as a company that is siloed, not vertical

7 but siloed. So I would say that those are the most

8 important things. If you look at those 11 lawsuits, at

9 least 10 of them are directly related to the caps that the

10 legislature adopted and the Department of Health enforced.

11 I think an important -- there's -- it's important to note

12 that the constitution directs the department -- gives the

13 Department of Health constitutional duties. And I

14 understand that the legislature passed a law that, in my

15 view, is in direct conflict with the constitution, but the

16 Department of Health has a constitutional responsibility,

17 and I'm concerned with that responsibility, and I don't

18 feel like they're in any way meeting it right now.

19 Q. So it sounds like the first thing?

20 A. You just want to break it down?

21 Q. Yeah.

22 A. My brain works that way. Yeah, you've got to

23 help me out.

24 Q. Okay. So in the first one what you described as

25 the illegal caps adopted by the legislature and enforced
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by the department, you want the Court to get the

department to change its policy of following the caps the

legislature has established in that statute, correct?

A. No. I would like the department to change its

policy of violating the constitution by enforcing the

legislature's action.

Q. Sounds like you're saying the same thing

A. You left a key part out. You left a key part

out.

Q. I understand it's your opinion it violates the

constitution?

A. No. No. My opinion is that there's nothing in

the amendment that directs, that provides specific

constitutional responsibilities and duties to the

legislature. There is something like that that provides

constitutional duties to the department and provides a

cause of action if they don't follow those constitutional

duties, that's what I'm concerned with.

I understand -- but I'm also suing the State because I

feel that the law is illegal and the law is

unconstitutional. And I understand, I am sympathetic to

the position that the department is in, that they are

caught between a rock and a hard place, but at the same

time I feel like their choice -- their discretion that

they've exercised to act on that rock in a hard place is
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1 similarly illegal.

2 Q. Okay. Putting aside --

3 A. My bar baste?

4 Q. yeah, or putting aside whatever reason the

5 department is imposing a cap right now or following a cap

6 on the number of MMT licenses that were permitted, for

7 whatever reason, you want the Court to have the department

8 change its current policy of having those caps and have no

9 caps, correct?

10 A. I would say that the first part of your -- the

11 first part of your statement is correct, the second part

12 of your statement is not.

13 Q. Okay. Tell me what was not correct.

14 A. I want them to remove the illegal caps they

15 currently have, because those caps are not related to any

16 logical purpose whatsoever period, and they are and

17 they -- well, for that reason, and they require the

18 department to pick and choose between qualified applicants

19 in a way that also has no purpose but is just going to

20 create a disaster in this state. So I am concerned about

21 those two things. These caps are illegal. 1 1 m not

22 challenging the dispensary cap, I don't believe that caps

23 fundamentally illegal, but I believe that these caps are

24 illegal for those two reasons.

25 Q. SO Florigrown is also asking the Court to change
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1 the way the department's currently selecting which MMTCs

2 should be licensed; is that correct?

3 A. Well, if you remove the caps, then by the logical

4 conclusion is they would change their -- they would change

5 their process of selecting them. However, I would not

6 characterize it as asking the Court to change the way that

7 they're doing it.

8 Q. But to order the --

9 A. But to order them to stop doing it --

10 Q. department --

11 A. the way they're doing it. And to

12 Q. Don't do it the way they're doing it right now,

13 and change to doing it a different way that you're asking

14 the Court to do, right?

15 A. No. I said -- I never

16 Q. You want them to do it the same way they're doing

17 it right now?

18 A. No. I want them to come up with a legal way to

19 do it, that's their job.

20 Q. But what would you consider a legal --

21 A. When the

22 Q. -- way is a different way? This isn't

23 complicated.

24 A. Well, it is complicated. You said something --

25 Q. You want something different --
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A. -- really specific.

MR. LIROT: One at a time.

A. You said something really specific. You said you

want the Court to change --

MR. REDNER: The same way as breweries.

A. We want to Court to deal -- I'm sorry, we are

asking the Court to direct the department to stop creating

this artificial system that they've created and instead to

enforce what has been developed over 80 years of law

around what you can and can't do to issue a license to

issue a registration, to regulate breweries, to regulate

pharmacies, to regulate pharmaceutical production

companies, to regulate medical facilities. We have a body

of law that you spend plenty of time working in, as all of

these lawyers do, that is there to tell you what you can

and can't do. So instead, they created a system

completely outside any way we regulate any business in

this state. So I think it's already laid out by the

Court, so I don't have to tell them how to change it.

Q. I'm just trying to understand. As we go into a

hearing Monday

A. Yes.

Q. -- I want to completely understand what you're

asking -- what Florigrown is asking the Court to order the

department to do differently than it's doing right now.
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A. Absolutely.

Q. SO in that first silo bucket you mentioned?

A. Yeah.

Q. I heard two different things, and I want to make

sure I understand.

A. Got it.

Q. One of them was stop the current practice of

following these caps of the number of MMTCs, and the

second part of that first bucket I thought I heard you say

was change the way you pick which --

A. Start doing -

Q. Which entity --

A. it in a way that's constitutional.

Q. SO there were two parts to that first bucket I

just heard, is that correct, that you want changed?

A. There's two parts. There's two things I want.

One is there are three things we're asking for. The

first one is to stop what we consider an

unconstitutional -- we allege is an unconstitutional

practice. Right? The second thing is we want the judge

to order them to follow the constitution and begin a

constitutional practice. We have no interest in holding

up the number of licenses. We want them to start doing

something that is constitutional. I believe there are

multiple things they could do that are constitutional.
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actually there.

Q. Now, when the current role making that the

department has underway is complete

A. Yes.

Q. -- and the department begins accepting new MMT

licensing or registration applications as it intends to

do, will Florigrown apply?

A. So let me unpack your question. You put a when

where I would put an if.

Q. I understand.

This isn't one of them. Stop doing this unconstitutional

thing, come up with a new plan. You're the government,

come up with a new plan. Not you, I'm speaking, you

know...

Q. What's that second silo of relief that you're

asking the Court to grant?

A. That's what we discussed earlier, we consider

this an extension of our process to get registered by the

department, and we are asking for the Court to direct the

department to give us a license -- sorry, register us

should we be qualified.

Q. And that would be a change from what the

department is currently doing, which is not giving you the

registration?
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A. Yeah. Absolutely. I'll admit it when it it's
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A. The department begins.

Q. This is all contingent on

A. Them actually beginning a process

Q. going through this process.

A. and the answer is absolutely, yes.

Q. SO if they begin the process.

A. If we can avail our self of any opportunity to

get a registration or a license in this state, then we

would absolutely apply.

Q. SO if that process does occur, and if the

department starts accepting applications and Florigrown

applies?

A. Yes.

Q. Which is what they would intend to do, do you

believe that Florigrown is qualified to be an MMTC?

A. Yes.

Q. And do you have any reason to believe that

Florigrown would not receive an MMTC application?

A. You mean license?

Q. I mean, license or registration at that time.

A. Yes.

Q. You do believe they would not receive one?

A. Yes.

Q. Tell me the reasons why Florigrown would be

denied at that point.
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1 A. Because as we sit here today, based on the

2 proposed rules, Florigrown would be eligible for one of

3 the 17 licenses that were originally determined in this

4 cap scenario. So one license out of well, we project

5 to be 2- to 300 applicants, although no one really knows,

6 we can only do the best we can to project, so you're

7 talking about a .5 percent, .25 percent chance, I believe

8 that we are the most qualified company that will apply.

9 However, I believe that the application is geared

10 directly towards promoting out of state companies to get

11 the license rather than in-state companies. And one of

12 our biggest focuses is that our ownership and financing is

13 all local. We built a team of experts with local ties,

14 and a team of world class consultants to surround them so

15 we can stay local. Because we think local ownership leads

16 to local accountability, and we think it's important in

17 this state. We've seen it in Colorado and it's a priority

18 for us.

19 So above all, I don't think the application process as

20 it currently stands is geared towards us. But however,

21 I'm going to do everything I can to win if there's once

22 license that we can compete for, because we want to

23 participate in the market.

24 Q. SO while it sounds like you believe it would be

25 very challenging to prevail in that process --
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A. Oh, is it possible?

Q. It1s possible.

A. Absolutely it1s possible. You asked if I thought

we would get one, and my honest answer is no, but it1s

certainly possible.

Q. I think we've gone through the relief that you

want. Let me just look through my notes. I don't have

much more.

I made earlier?

Q. Certainly.

A. It was quite a while earlier, but I just wanted

to clarify, I said two different things. One, is you

asked me what areas of the market we wanted to participate

in, and I said the three key areas of the supply chain.

And I referred to the Florida program as siloed. One of

the ways in which we're challenging the actions of the

department right now is that we believe it's improper that

they're forcing vertical integration. Despite the fact

that our company has an interest in pursuing a vertically

integrated model, I characterized the current system as

siloed, because there1s no wholesaling or cross selling

retail, so your product can never be in another licensed

facility other than your own. And I feel that would be an

extremely difficult business environment to function
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A. Sure. Could I just add something to a statement

Appendix 1232



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

under. So it's a priority for us to get that changed,

despite the fact that we're interested in pursuing all

three licenses.

Q. If the Court were to grant the injunction that

you're seeking on Monday at the hearing, how soon would

you expect or would you ask the Court to have the

department give Florigrown a final authorization to

function as an MMTC?

A. I don't feel that my -- I mean, how quickly would

I like them to issue the license or how quickly -

Q. Let's start with that.

A. -- would I expect them to?

Q. How quickly would you like it issued -

A. Immediately.

Q. how quickly, how much time do you think the

Court ought to give the department to register -

A. To register us?

Q. to register you?

A. I think that the -- I think that the sort of

model that took shape around a-A made sense, that the

department has about 30 days to review your

qualifications, ask any questions, follow up. Again, the

way the process works for any other business, you submit a

floor plan, you list your qualifications, they lay it up

next to the criteria, if you meet them, they issue. If
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they have an issue, they ask you about it, security,

everything else, 30 days. And then they can register us

and we can begin the process like any other business of

being inspected, to begin cultivating, and just like it

works with the health department, you don't do anything

until the inspection, till they physically see with their

own eyes that you're doing what you said you would do and

you're capable of doing it. Same process. So I think

that's reasonable, 30 days to evaluate whether we meet the

criteria.

Q. Okay.

A. But also, it's not that or nothing or anything

like that. You asked me what I would like, that's it.

Q. Do you think the Court should allow the

department to investigate the information that, in a

registration letter such as the one that's been submitted

and determine whether the information is accurate?

A. I would say absolutely. We stated as much in our

19 letter, and that's the way every other business in Florida

20 works. And I think one of the biggest challenges I had

21 with the DO process personally is I saw -- I read every

22 one of those applications, those attestations were not all

23 based on fact. I know some of the people involved in

24 those, I didn't feel that the process had enough

25 validation. I seek to be involved in a heavily-regulated
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market, and it's the Department of Health that regulates

it. I'm sorry, I've operated in a heavily-regulated

market in Colorado. There, there is no cap on licenses,

though there's municipal caps on licenses, there is no cap

regulation. I think that makes a lot of sense.

Q. And do you believe the Court should order there

not be any restriction on the number of these

registrations?

A. Again, no, I'm not alleging that all caps are

unconstitutional, I'm alleging that caps for no interest,

no reason whatsoever are unconstitutional. And that's

what these are.

Q. What information do you have -- what's the basis

of your statement that you just made, that there's no

justification --

A. I'm glad you asked me that.

Q. -- for the current cap number?

A. I'm glad you asked me that. lim sure our

attorneys can do a better job of explaining it from a

legal perspective, but just from a practical business

perspective, this boat don't float. Essentially, if your

interest is to limit supply, there's no restrictions on

supply. If your limit -- if your interest is to have less

dispensaries allover the state, there's no limit on
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on licenses. Instead, they enforce it through intensive
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dispensaries that -- this is not a limit on dispensaries,

it's a limit on who can do it. Not what they can do,

where they could do it or how much of it they can do.

There's no actual cap except how many. And the only

reason I can think of, and certainly someone else may be

able to provide a better one for doing that, is to limit

the regulatory burden on the agency. That's the only

interest that might be legitimate.

But the problem is, you're not reducing the number of

facilities, you're not reducing the amount of product they

need to check, you're not reducing the amount of phone

calls they have to make. Just who they make those phone

calls to. It's a who restriction, not a cap, and that's

the problem. It has no rational basis.

Q. Are you familiar with the regulatory process for

medical marijuana in other states?

A. Indeed.

Q. You mentioned Colorado where you say there are no

caps?

A. I would not consider myself an expert in any

state, except not in any state, but yeah, I'm fairly

familiar with several other states.

Q. Are there dispensary caps in any other or

MMTC- type caps

A. Those are two different things.
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Q. I understand the difference.

A. I know you understand the difference, but I think

here, right in here in Florida we have what would be

equivalent to dispensary caps in other markets. We don't

have any production caps. We might have certificates of

need, which are not a popular thing in Tallahassee, but

they exist. You have limitations on how many medical

facilities can serve the patients, and then you have

competitive processes to get those. Those are consumer

facings, they're limiting how many of a particular service

is being provided. So dispensary caps allow for that,

these do not. And to answer your question --

Q. Are there other states that have caps?

A. Yes. There are all kinds of caps allover the

country, some smart, some dumb and some none. None like

Florida's.

Q. Give me some examples of some of the caps in

other states.

A. Like I said, my familiarity is a little -- is

not I wouldn't characterize myself as an expert, so

I'll say the best I can. There's quite a few, like I

said, local and municipal caps, which is the way it

operates in Colorado. I think that the New York system is

highly restrictive in the number of entrance in the

market.
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Q. How many, do you know how many?

again I am not an expert.

Q. What does California do?

A. Well, California just passed rec -- or just

implemented their recreational system or adult use system.

So I would say California had a before and after system.

And what California is going to do is deal with a real

challenge of moving from one to the other. So thatls what

they're doing right now. But lim not aware of any caps

but California, though I do think there are caps on

municipal and local caps in Colorado.

Q. What state do you think would be the closest to

the kind of caps Florida has right now?

A. New York.

Q. New York.

A. I would say New York is, probably. Again, lim

not an expert, but New York is probably the closest. New

York regulates supply to, we don't. So I think that's a

key distinction, also. If New York had a constitutional

amendment, I would probably be challenging that too, if I

lived in New York and wanted to participate in the market

in New York. I don't feel that system would be legal if

there was a constitutional amendment.

I don't know how much they opened it up more, and
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more.

It started with five. They just opened it up
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But I didn't challenge the Charlotte's Web law either,

even though I didn't agree with all of the qualifications,

because the legislature created a system to do what they

wanted to do. And I didn't find the circumstances to be

nearly the same as now, when it is the only -- I would say

it's the only business license in the constitution.

Q. That's all I have.

A. Okay.

MR. LIROT: We don't have any questions.

MR. GONZALEZ: Okay.

(The deposition was concluded at 12:01 p.m.)
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10 I, the undersigned authority, certify that said

11 designated witness personally appeared before me and was

12 duly sworn.

13

14 WITNESS my hand and official seal this 11th day

15 of July, 2018.
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Notary Public State of Florida
Comm# GG036664 Exp. 10/27/2020
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7 I, STEPHANIE JORDAN NARGIZ, court reporter and

8 Notary Public do hereby certify that the foregoing

9 proceedings were taken before me at the time and place

10 therein designated; that a review of the transcript was

11 not waived, and that the foregoing pages numbered 1

12 through 46 are a true and correct record of the aforesaid

13 proceedings.

14 I further certify that I am not a relative,

15 employee, attorney or counsel of any of the parties, nor
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Accurate Stenotype Reporters, Inc.
2894-A Remington Green Lane

Tallahassee, FL 32308
850.878.2221

accuratestenotype.com

July 11, 2018

Adam Elend
c/o Luke Lirot, Esquire

In Re: July 11, 2018 deposition of Adam Elend

Dear Mr. Elend:

This letter is to advise that the transcript for the
above-referenced deposition has been completed and is
available for your review and signature through Attorney
Luke Lirot, or if you wish, you may sign below to waive
review of this transcript.

The original of this transcript has been forwarded to
the ordering party and your errata, once received, will be
forwarded to all ordering parties for inclusion in the
transcript.

Sincerely,

Stephanie Jordan Nargiz
Court Reporter

cc: Jason Gonzalez, Esquire
Luke Lirot, Esquire

Waiver:
I, , hereby waive the reading and
signing of my deposition transcript.

Deponent Signature
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foregoing transcript of my deposition and hereby subscribe

to same, including any corrections and/or amendments

listed below.

Signature
ADAM ELEND

PAGE/LINE ERROR OR AMENDMENT

Date

REASON FOR CHANGE

FLORIGROWN, LLC v. FLORIDA DEPARTMENT OF HEALTH, OFFICE OF
MEDICAL MARIJUANA USE, et al.
Reporter: Steph Jordan Nargiz
Date of deposition: July 11, 2018
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silo (2) Specifically (5) 7:6,7;8:6 terms (1) 35:1;41:11,12 
34:2;35:5 15:4;16:12;17:20; strategic (1) 12:17 under (2) 

siloed (4) 23:7;28: 11 26:16 testified (1) 27:23;39:1 
29:6,7;38:16,22 spell (1) strategies (1) 4:15 undergoing (1) 

similarly (1) 4:20 16: 11 testimony (1) 27:12 
31: 1 spend (1) street (1) 4:8 understood (1) 

simply (1) 33:14 14:3 Thereupon (1) 5: 12 
28:20 Spent (4) stuck (1) 4:12 underway (1) 

singularly (1) 6:2;8:25;9: 18; 9:13 though (4) 35:18 
9:10 26:18 subject (1) 18: 19;41 :4;44:12; University (1) 

sit (1) spirit (1) 23:14 45:2 6:9 
37:1 21:19 submit (1) thought (3) unpack (1) 

site (1) spoke (6) 39:23 21 :3;34:9;38:3 35:23 
25:23 23:3,4,8,15,16; submitted (10) three (5) up (16) 

six (2) 25:20 14:24;16: 13; 17: 1; 17:22;26: 18;34: 17; 5:25;6: 1-;12: 10; 
17:8;21:8 spoken (1) 18:16;20:21 ;23: 10, 38:15;39:3 14:3;19:4;21: 12; 

small (1) 23:25 11;26:1,22;40:16 throughout (2) 25: 17;26: 12;32: 18; 
11: 1 sponsorship p) success (1) 10: 10;23: 1 34:23;35:2,3;39:22, 

smart (1) 10:22 11 :3 ties (1) 24;44:2,3 
43:15 sporting (1) sufficient (1) 37:13 upon (1) 

Smiles (1) 9:5 29:1 till (1) 13:10 
14:5 sports (1) sufficiently (1) 40:6 upsell (1) 

social (1) 9:3 23:22 times (3) 9:13 
11 :12 St (1) suing (1) 6:19;23:25;24:2 U-r-i-a-h (1) 

sold (2) 6:7 30:19 today (3) 14:6 
9:17;10:4 staff (1) summarized (1) 8: 13;27: 1;37: 1 Uriah's (1) 

someone (4) 13:11 28:19 told (1) 14:6 
7:6,7;25:20;42:5 stands (1) supply (5) 25:22 use (9) 

soon (1) 37:20 17:22;38:15;41 :23, Toni (1) 4:3;8:5,10;14:25; 
39:5 start (4) 24;44:20 13:1 15: 1;22: 15;25:3,18; 

SOPs (1) 9:21;34:11,23; Sure (10) T-o-n-i (1) 44:7 
13:11 39:11 6:7,7;8:22;15: 18; 13:1 used (1) 

sorry (10) started (6) 20:7;27:5;28: 14; took (2) 7:23 
4:19;6:14;7:11; 9:1,3,14;17:2,4; 34:5;38:9;41: 19 20: 13;39:20 uses (1) 
20: 17;21 :3, 13,23; 44:2 surround (1) top (2) 4:3 
33:6;35: 10;41:2 starts (2) 37:14 13:7;18:7 using (2) 

sort (3) 13:20;36:11 swear (1) towards (3) 11:2,12 
9:21 ;23 :2;39: 19 state (13) 4:8 21:15;37:10,20 usually (1) 

sought (1) 4: 18;6:9;26:20; sworn (1) traditional (1) 11 :8 
17:19 30: 19;31 :20;33: 18; 4:14 13:5 

sound (2) 36:8;37:10,17;41 :25; sympathetic (1) train (1) V 
19:11,17 42:21,21;44:14 30:21 13:11 

sounds (4) stated (2) system (11) treatment (1) vague (1) 
19:20;29: 19;30:7; 19:1;40:18 21: 15;26: 11 ;33 :8, 15:2 23:22 
37:24 statement (4) 16;38:21 ;43:23;44:7, truth (3) validation (1) 

Soup (1) 31: 11,12;38:9; 7,8,24;45:3 4:9,10,10 40:25 
14:10 41:15 trying (4) value (3) 

sources (2) states (4) T 24:2,22;25: 18; 10:18,21,22 
14:17,19 42: 16,22;43: 13,18 33:20 vegetable (1) 

South (1) statute (1) talked (1) Two (18) 14:2 
13:20 30:3 26:25 7:24;8:25;9:17,18, verified (1) 

(8) severe - verified Min-U-Script® Accurate Stenotype Reporters 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL 
CIRCUIT IN AND FOR LEON COUNTY, FLORIDA 

FLORIGROWN, LLC, a Florida limited liability 
company and VOICE OF FREEDOM, INC. d/b/a 
Florigrown, 

Plaintiffs, 

v. 

FLORIDA DEPARTMENT OF HEALTH, OFFICE OF MEDICAL 
MARIGUANA USE, CHRISTIAN BAX, in his official 
capacity as Director of Medical Marijuana Use, 
CELESTE PHILIP, M.D., M.P.H., in her official 
capacity of as State Surgeon General and 
Secretary of the Florida Department of Health, 
RICK SCOTT in his official capacity as Governor 
of the State of Florida, and THE STATE OF 
FLORIDA, 

Defendants. 

VIDEOTAPE DEPOSITION OF KAYVAN KHALATBARI 

July 11, 2018 

Pursuant to Notice taken on behalf of the 
Plaintiffs at 1 Broadway, Denver, Colorado 
80203, at 12:46 p.m., before Mindy M. Wolf, 
Professional Reporter and Notary Public within 
Colorado. 
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APPEARANCES BY TELEPHONE: 

Luke Lirot, Esq., Attorney at Law, 
from the Law Firm of Luke Lirot, P.A., 2240 
Belleair Road, Suite 190, Clearwater, Florida 
33764, appearing on behalf of the Plaintiffs. 

Ari Gerstin, Attorney at Law, from 
the Law Firm of Akerman LLP, Three Brickell City 
Center, 98 Southeast Seventh Street, Suite 1100, 
Miami, Florida 33131, appearing on behalf of the 
Plaintiffs. 

Jonathan S. Robbins, Esq, Attorney 
at Law, from the Law Firm of Akerman LLP, Las 
Olas Centre II, Suite 1600, 350 East Las Olas 
Boulevard, Fort Lauderdale, Florida 33301, 
appearing on behalf of the Plaintiffs. 

Jason Gonzalez, Attorney at Law, 
from the Law Firm of Shutts & Bowen LLP, 215 
South Monroe Street, Suite 804, Tallahassee, 
Florida 32301, appearing on behalf of the 
Defendants. 

Also Present: Joe Redner 
Jeff Marks 
Adam Elend 
Kyle Burns 
Jay R. Wren, 
Videographer 
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1 

I N D E X
 

EXAMINATION: 

By Mr. Lirot: 

DEPOSITION EXHIBITS: 

Affidavits/Declarations 

(Exhibit 1 was marked after the 

PAGE 

5 

INITIAL 
REFERENCE 

50 

deposition.) 

Appendix 1256 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WHEREUPON, the following proceedings 

were taken pursuant to the Colorado Rules of 

Civil Procedure: 

THE VIDEOGRAPHER: The time is 

12:46. We're on the record. This is the 

deposition of Kayvan Khalatbari in the matter 

Florigrown, LLC, et al versus Florida Department 

of Health, et al being held before the Circuit 

Court in Leon County, state of Florida, Case 

Number 2017 CA 002594. This deposition is being 

held at 1 Broadway, Denver, Colorado on July 11, 

2018, and the time is 12:47 p.m. 

My name is Jay R. Wren; I'm the 

videographer. The court reporter is Mindy Wolf. 

Counsel, will you please introduce yourselves 

and the witness will then be sworn. 

MR. LIROT: My name is Luke Lirot, 

L-I-R-O-T, counsel for the Plaintiffs, and 1 1 m 

joined by Ari Gerstin and Jonathan Robins, all 

co-counsel for the Plaintiffs. Also in the room 

with me are the entities involved for 

Florigrown. We've got Joseph Redner; Jeffrey 

Marks, M-A-R-K-S; Adam Elend, E-L-E-N-D; and 

Kyle Burns, B-U-R-N-S. 

MR. GONZALEZ: This is Jason 
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Gonzalez with Shutts and Bowen representing the 

Defendants. 

KAYVAN KHALATBARI, 

having been duly sworn to state the whole truth, 

testified as follows: 

EXAMINATION 

Q. (BY MR. LIROT) Good afternoon, sir. 

My name's Luke Lirot, as I just said, and we're 

going to be conducting your deposition today. 

Could you go ahead and state your name and spell 

your last name for the record. 

A. My name is Kayvan Khalatbari, the 

last name is spelled K-H-A-L-A-T, as in Torn, B 

as in boy, A-R-I. 

Q. All right. I'll begin with some 

introductory statements. Have you ever had your 

deposition taken before? 

A. No, sir. 

Q. Well, as you probably have figured 

out, this is a process. We're going to be 

asking you a number of questions under oath. If 

any question that I ask you is unclear or you 

don't understand it, please ask me to rephrase 

the question. I'll be happy to do so, otherwise 

we'll assume that you understood the question, 
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are able to give us a truthful and complete 

response. It's also important for you to wait 

for me to If inish my question before you give 

your answer so the court reporter can take down 

our conversation. And it's also important that 

you give me verbal responses~ yes or no, if 

necessary, as opposed to uh-huh·or huh-uh or 

head nods or things of that nature. 

And -- do you have any questions at 

all about these procedures? 

A. No, sir. 

Q. All right. Why don't you tell us a 

little something about your background? 

A. I assume this is in reference to the 

cannabis lndustry or myself in general? 

Q. Just a, you know, general 

educational background. I understand you've got 

a resume to some accomplishments. Why don't we 

start with that. 

A. Yeah, my primary focus these days is 

as an entrepreneur; I own 13 businesses in eight 

different states and four industries that 

employee about 400 people. I have sat on many 

boards, as many as nine in one time, currently 

still sit on four. These are primarily revolved 
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1 around drug policy reform, creative access for 

2 youth and other marginalized populations, and 

3 homelessness, and housing. 

4 Grew up in Lincoln, Nebraska. I'm 

34 years old, and I've been out in Denver now 

6 about 14 years. 

7 Q. Okay. And I understand that you 

8 have had some relationship with cannabis 

9 business in a number of states. Can you tell us 

a little bit about that? 

11 A. Yes. I started my first cannabis 

12 business back in 2009; it was called Denver 

13 Relief. We sold that in 2016. That was a 
"j 

14 vertically integrated business, meaning that we 

cultivated, extracted, manufactured and retailed 

16 medical cannabis, and then when adult use became 

17 legal in Colorado, we also helped those licenses 

18 and served adults 21 and over with cannabis 

19 products. 

Through my consulting company, we 

21 also helped cofound businesses that I still 

22 currently own in Nevada, Las Vegas. That's 

23 vertically integrated there. We're the largest 

24 cannabis cultivator and product manufacturer in 

Illinois with about 25 percent of the market. 

~ ESQ1JIRJ~ 
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lOne of five vertically integrated in 

2 Pennsylvania with Cresco Yeltrah. One of three 

3 that currently holds cultivation and retail 

4 licenses in Ohio. And we have vertically 

integrated licenses as well in Puerto Rico that 

6 are not yet operational. 

7 I also have a consulting firm, which 

8 over the last six years has assisted prospective 

9 operators with merit-based application processes 

in 13 states, Washington, D.C., Puerto Rico, and 

11 Canada. 

12 We've assisted with not just the 

13 applications, but helping folks post-license 

14 award get operational. So assisting through 

design, construction management of these 

16 facilities, the creation of SOPs and best 

17 practices, the training of employees in our 

18 facilities, but also on the ground in theirs. 

19 And then going in after operations have begun 

and performing compliance audits, operational 

21 best practice audits, things of that nature, 

22 either on a monthly or quarterly basis. 

23 And I also have sat on the board of 

24 the National Cannabis Industry Association, the 

Resource Innovation Institute, which encourages 
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environmental stewardship in the cannabis 

industry, and I currently chair the board of the 

Minority Cannabis Business Association, which 

encourages diversity and underserved minority 

population in the regulated cannabis 

marketplace. 

Q. Tell me a little bit more about 

specific activities of the Denver Relief 

Consulting business. 

A. Yeah, Denver Relief, our bread and 

butter, so to say, is in these merit-based 

application processes, but we started as a 

response to the Colorado market becoming 

regulated. 

When we started Denver Relief back 

in 2009, there was enough vague language in our 

Amendment 20 that it opened the door to 

commercial production and sale, but there was 

nothing'specifically on the books at the state 

level or locally that really regulated these 

operations,· that created that regulary [sic] 

framework for enforcement. 

So when that came on in 2011 for the 

medical market, we had been operating for two 

years at the time, and were really -- I would 
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like to consider ourselves one of the more 

forward-thinking operators in the state. We had 

taken best practices as they relate to the 

agricultural industry, botanical extractions, 

product manufacturing, retail, patient 

interactions, and applied the nuances of the 

cannabis industry to -- to what we were doing 

here in Colorado with our operations developed 

SOPs around and best practices. These were 

things that, you know, I own restaurants as. 

well; I can go find SOPs and best practices and 

get an expectation on margins and toss and all 

that. 

Online somewhere, you couldn't do 

that for the cannabis industry back then. So 

when the industry was becoming regulated in 

2011, when these regulations were coming online 

and enforcement was beginning, we used our 

experiences in our operations, our attention to 

detail and creating these SOPs, with going and 

helping other operators become as compliant as 

possible, ahead of those inspectors coming into 

their facilities. 

We understood that as advocates for 

the cannabis industry -- I've been working in 
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cannabis policy reform since 2005 here, that 

it's incumbent on us as positive players to 

encourage others to be as responsible and 

professional as possible in the birth of this 

regulated market. Not just for Colorado, but 

for the rest of the county, ensuring that we get 

the bad players out, and that we're all 

operating by the best practice as possible, not 

just for the face of the industry, but for the 

patients and consumers that we serve. 

Q. And is part of what you do is help 

build teams for the operation of these 

businesses within any given market? 

A. Yeah, we've worked with, of course, 

not just operators, I've cut that out, we've 

worked with state and federal government, local 

authorities in helping them understand and be 

educated about the cannabis industry. So we 

have a great expectation about what they're 

looking for in these folks. 

But part of our process in building 

these applications that have really won high 

marks in a lot of these states that we've 

operated in, or applied for licensure in: 

Nevada, we've received the top score in the 

~ ESQU!J3~u~ 
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state; Maryland, top score; Illinois, top three; 

Pennsylvania, second highest; second highest in 

Florida with Trulieve. During that fi~st 

application process down there, we did that not 

just by encouraging and documenting these best 

practices and relaying them as part of these 

merit-based application submissions, because 

we're advocates for a professional and 

responsible cannabis industry, we always took it 

a step further and made sure that we were giving 

expectations related to the makeup of the teams, 

and that we are bringing traditional teams and 

experiences into this, again, from agriculture, 

product manufacturing, the medical industry, 

that were considered of environmental 

stewardship, minority inclusion, that we create 

academic and research affiliations with both 

private and academic institutions to further the 

science around cannabis. 

These are all things that when we 

apply in states, we want our clients and our 

partners who are applying to understand this is 

our expectation as advocates for the industry, 

is to not just do the bare minimum. It's not 

just to apply and meet the marks of these 
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applications, it's to really just progress the 

industry because it is so young, and there is so 

much potential in it that if what we're doing 

today, if we think this is as good as it gets, 

we're trouble. Because what we do today is 

going to look pretty sophomoric 12 months from 

now, so it's incumbent on us as operators in the 

cannabis industry to perpetually get better. 

Q. It's my understanding that you 

assist In writing and submitting applications. 

What is involved in that process? 

A. . Yeah, depending on the state, each 

state has different requirements. In 

Massachusetts, for example, a security plan had 

no more than 5,000 characters that could be the 

response. In other states, such as Florida, in 

the initial application down there, there was no 

limit on the content that we could submit. 

So we've submitted anywhere from 

short-form narratives in response to their 

requests that related to expertise around 

agriculture; product manufacture and retail that 

got into the science of cannabis; the security 

around these facilities; how we're going to 

educate, not just patients, but community; how 
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we're going to create transparent and compliant 

operations; how we're going to document from 

seed to sale; the growth; the destruction; the 

processing; and finally, the distribution of 

these plants. 

Every state has relatively similar 

guidelines, but generally, has a different form 

that they want it submitted in. So I submitted 

as many as probably 9- to 10,000 pages in 

response to an application to try to win 

somebody licensure for cultivation, processing, 

retail, and we've actually worked on a couple 

testing lab applications as well. 

Q. And what about post-licensing 

operations, build-out, start-up, things like 

that? Have you participated in any of those 

types of activities? 

A. Yeah, you know, even though this 

industry is very much similar to others in the 

traditional world, I've got a lot of nuances 

with it. So we can't expect that even though 

you're a farmer or a consumer product 

manufacturer, that you're going to understand 

the nuances associated with this industry, and 

there are a lot of those. 
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1 So we always commit on these 

2 applications that we work on to assist folks on 

3 the back end. That comes with - you know, we 

4 generally submit schematic or design development 

level construction documents as a part of these 

6 applications, but we don't get into the nitty 

7 gritty. We don't get into the MEP systems, the 

8 structural design, the detailed architectural 

9 plans, the furniture fixture and equipment, the 

equipment and supply selection, all that are 

11 things that we'll work with the team and design 

12 engineer to select to make sure that they're not 

13 just using what's worked before but the new 

14 technology that's coming on the market. We're 

very in tune with that; we can relay those 

16 messages. ° 

17 Because we have operations in other 

18 states, we have an advantage in this market to 

19 be able to take some of their higher-level 

employees, their managers, their directors, 

21 bring them into our facilities in other states 

22 and allow them to train in a regulated cannabis 

23 space so that they can get some __ 0 some real 

24 direction in that kind of environment before 

they start operating in these new states that 

I------::::: ~~-------
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are coming online. 

And then we always make sure we're 

there, at least, a couple weeks prior to 

operations beginning to train support employees 

on the ground, to make sure everybody's familiar 

with the SOPs, that we walk through them in the 

processes in real time before these inspections 

start. And then we prepare folks for these 

state and local inspections that are always a 

part of this approval process. 

When these licenses are awarded as a 

merit-based process, it's always provisional. 

And it's really contingent upon that final 

inspection to make sure that you've executed in 

the construction, in the hiring, in all of the 

things you said you were going to do in that 

application, that that exists in those 

facilities that are being inspected by state and 

local officers. So we help walk through that 

checklist that we expect those inspection 

officers to walk through, make sure that the 

team is prepared to answer the questions, that 

they're prepared to go to the part of the SOPs 

that are necessary to answer the questions that 

those inspectors have, and to be present, 
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actually, during those inspections to fill ln 

any gaps that might exist in understanding on 

behalf of the team. 

We're there to correct any 

deficiencies that might exist as a result of 

that inspection and really carry it through, do 

whatever the state and local municipality needs 

to feel comfortable issuing those final 

licenses. And then again, at least, within 30 

days after that, go in and reinspect those 

operations as kind of a third-party auditor to 

make sure that they're following through on 

their plan in their application, that they're 

following the intent of everything that they 

told the state and the local municipality that 

they would do, that they're operating in 

compliance with the law, and if there's any 

methodology or technology improvements in the 

industry since then, that we're going to let 

them know about that and let them make the best 

determination as to whether they want to 

implement those. 

And then we'll go in there after 

every 30 days or three months re-audit the 

facilities. 
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Q. Is it safe to say that you have, at 

least, some experience in virtually every aspect 

of the cannabis industry? 

A. I'd say there probably isn't an 

aspect of the regulated cannabis industry that 

don't have a pretty good understanding of from 

cultivation, product manufacturing, retail, 

testing, patient education, community 

integration; not just the operational stuff, but 

all the ancillary components of this when it 

comes into integrating into a community; 

educating our local and state pfficials; 

educating law enforcement; making sure that good 

information gets put ,in the hands of people that 

are stakeholders in this industry, regardless of 

their capacity; to make sure that -- that 

whether positive or negative, that we're being 

honest about impacts of the cannabis industry, 

and making sure that people have good 

information to make good determinations on how 

best to maneuver the -- kind of the birth of 

this industry in these various municipalities 

and states. 

So yes, very much so. And even in 

the policy writing, we've assisted in a lot of 
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policy production at the state and local level 

and even work with some Federal lawmakers on the 

creation of this and federal policy. 

Q. And I think you mentioned that you 

had served on a variety of different boards. It 

sounds like you're telling me something about 

that. Can you give me some more specifics about 

any boards or other reference of that nature? 

A. Yeah, The National Cannabis Industry 

Association was really the first national 

organization that was put together trade 

association to act on behalf of the regulated 

cannabis industry to lobby for fair practices 

and banking and taxes and best practices for the 

industry, to help share these amongst 

professional operators across the country. 

I have a couple founding-member 

businesses of this organization. Now, there are 

1,500 members, I believe, of this association 

across North America. 

I served two terms as board of 

director. I have another partner, Ian Seeb, who 

served three terms, including chairman of that 

board. But they're really the -- at the 

forefront of ensuring that the regulated 
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industry has a core to go towards when it comes 

to best practices and advocating on behalf of 

our progress and our security across the 

country. 

The Resource Innovation Institute 

was created by folks that were part of the USGBC 

counsel, originally. Folks that were in 

traditional engineering and construction spaces, 

environmental advocacy to come into the cannabis 

industry to encourage us to be more 

environmentally friendly. 

Understanding that this industry's 

predominantly been housed in warehouses with 

high intensity discharged lamps that required a 

lot of cooling, this energy has been very 

energy this industry has been very energy 

intensive over the last ten years. So we try to 

push people into greenhouses and into using LEDs 

and into using water conservation practices and 

all these things tha.t, really, any industry 

should be considerate of, but no one's actually 

applied to the cannabis industry. 

So I've served two terms on that 

board a$ well. The one that I still retain as 

chairman of board, I'm in my second term at the 
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Minority Cannabis Business Association that 

understands that people of color, primarily, 

have been disadvantaged by the war on drugs and 

that the regulated cannabis market should 

encourage participation amongst these people 

that have been harmed by the war on drugs. And 

they should have opportunities in ownership and 

support roles. We deal with expungement 

triggers when we pass laws; investing state tax 

money in communities that have been harmed by 

the war on drugs, and get into some of the other 

issues around housing, K through 12 protections, 

workforce protections, and all these things that 

really didn't get discussed when a lot of these 

new state regulations corne on board. 

. And I was one of the primary 

drafters of our state model legislation that 

carne out two years ago that pieces have now been 

used in Massachusetts and California, as well as 

Cory Booker's office and on the federal level. 

And then we also have a local municipal 

ordinance model, template, coming out here this 

year, which is going to help guide 

municipalities·locally on how they can encourage 

this participation amongst people of color. 
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Q. Have you ever received any honors in 

the cannabis industry? 

A. We won a lot of awards for products 

quality in the past. The Harvest Cup here and 

the Cannabis Cups and all that. We've won a lot 

of awards personally, but I'm more proud of 

related to community involvement, the 

cannabis -- which is the Denver Post, which is 

our largest newspaper here in Colorado, issued 

us two community involvement awards back to 

back. 

One was for our efforts with the 

Green Team, which is a side car, nonprofit-type 

group that we created when we stood up Denver 

Relief in 2009, which since then, has 

collaborated thousands of volunteers to engage 

in urban gardening efforts, trash clean-up, tree 

planting, neighborhood beautification, college 

scholarships, free bicycle/wheelchair repair 

clinics, to try to show folks in the community 

that might be a little pessimistic about the 

regulated cannabis market that we're good 

people; that we're good operators, and that we 

really want to go above and beyond to integrate 

into our communities positively; that we want to 
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be a positive force in the places that we 

operate. 

And we won a couple of awards 

related to what we did with the Green Team. The 

second award is based around our innovation, and 

that was -- I led the social use initiative here 

in Denver, the ballot initiative, which passed 

Denver voter muster in 2016. That made Denver 

the first city in the word to regulate and 

implement regulations related to the social use 

of cannabis. 

Because here in Colorado, since we 

legalized adult use, we have 70 million tourists 

coming to our state that donrt have a place to 

consume, and we have people that live in 

landlord or HOA controlled properties that can't 

legally consume. We have veterans and other 

people that live in subsidized housing. We, have 

folks that live with their kids or with their 

grandparents that simply don't want to consume 

around -- they should have the option to go to 

places similar to bars to consume cannabis with 

other adults iD a social environment. 

And that's what we passed here in 

2016 and won an award for that from the Denver 
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Post as well. 

Q. Okay. Let me ask you, are you 

familiar with both open and limited license 

scenarios for the cannabis industry? 

A. Very much so, yeah, that's again, 

my bread and butter is participating in these 

merit-based applications processes and helping 

craft narratives teams and plans that really 

stand up against what other folks are doing. 

In Illinois, for instance, there 

were 158 applicants for 28 cultivation licenses. 

My partners, Cresco Labs, got the top three 

scores in the state for those. And my clients, 

Progressive Treatment Solutions, won an 

additional two. 

So I was responsible for 5 of the 21 

cultivation licenses awarded in Illinois out of 

158 applicants because of how much stake and 

stock we put into building these narratives and 

these teams. 

Q. Can you explain the difference 

between an open-license framework and a, 

limited-license framework? 

A. Yeah, here in Colorado, we don't 

have any caps on our licenses. So the State is 
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going to assuming you pass background checks, 

assuming you pass financial muster, you're not 

behind on your taxes, they defer to the local 

municipality. And the local municipality really 

has control over how many licenses they want to 

allow. 

Now, Aurora, for instance, the 

largest suburb here in Colorado, they did put a 

cap, and they had a merit-based process where 

they issued. But here in Denver, it's just 

based in zoning. If you have properly zoned 

property, and you can get through the State's 

pretty administrative application process, 

you're given approval at the local level, that's 

past on to the State., you pass muster there, you 

get approval. But there's no cap on the amount 

of licenses that can get issued in Denver or in 

the state of the Colorado. 

But most other states, especially on 

the East Coast, do have very limited license 

structures for the medical cannabis industry. 

Minnesota, for instance, only issued two; North 

Dakota, two for cultivation; New York, five; 

Florida, five initially; Pennsylvania, 25, 12 

during the first round; Ohio, 12 large, 12 
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small; Illinois, 21. 

And they did this in what I 

understand, being on the front end on these, to 

try to limit the number of people operating 

because they were unsure about this industry and 

where it was headed. They created these because 

they wanted to kind of -- to keep their arms 

easily wrapped around this industry without 

knowing how it was going to rollout. 

Now that we have a lot of examples 

across the country and best practices that are 

really, I think, in cement right now, I've had 

to regulate and operate in the medical cannabis 

industry. And it seems to have created some 

problems in some of these license structures. 

Q. And I was going to ask you what, if 

any, impact does the limited-license structure 

have on access of patients to make sure that 

medical marijuana is safe and available? 

A. Well, what I've seen is, take even a 

state like Illinois where -- or Pennsylvania, 

let's use Pennsylvania that's even more recent, 

where my company, Cresco Yeltrah, was the first 

operational to cultivate. If all other 12 

operators that were issued their licenses out 
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the gate got rolling as early as we did, I think 

it would have been pretty safe to say that we 

would have been able to meet the demand. 

That never happens; there's always 

somebody that gets out early and s~arts 

operating. And no matter how good you are as an 

operator~ that creates strain on that operator 

to meet the demand that's there for the 

patients. 

Because that demand isn't readily 

available as quickly as possible because other 

operators fall behind, some never even get 

operational. That automatically increases 

pricing in these states; it limits product 

diversity. Because people are so hurried in 

trying to meet that demand, it limits product 

evolution, product innovation, product quality 

definitely suffers because of that. 

I've seen this in pretty much every 

single limited-license state because there are 

always folks who do not meet expectations and 

get operational per their application, per the 

guidelines of state law. And at the end of the 

day, businesses and patients, as a result, 

suffer in a large part. And I think the medical 
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community suffers as well. 

One of the things that we've always 

wanted to do in our states is, assuming we're 

meeting our demand and we're hitting our market 

share, that we have medical professionals going 

out and educating doctors and making sure that 

all stakeholders in this process community too 

are well educated. But if we're caught up, or 

we're trying to catch up all the time because 

other operators aren't holding up their end of 

the bargain, that really puts a strain on the 

resources or our companies and makes us put more 

in operationally and takes away from education, 

unfortunately. 

And we've seen that in not just the 

businesses that I own, but the businesses that 

we've advised for. But just like any other 

industry, right? Monopolies and oligopolies are 

bad for the market; they're bad for -- limited 

competition is bad for everybody involved except 

the people that hold those limited licenses. 

And I think we .should apply that same to the 

cannabis industry. 

In New York, for example -

Q. Are you familiar with vertically 
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integrated and horizontally integrated markets? 

A. Yeah, in Colorado, we were 

vertically integrated here for a while in our 

medical market, which means that we have to 

cultivate, manufacture, and retail. Here it was 

70 percent of our product, but some states 

require that that's 100 percent. Some states 

don't allow you to wholesale outside of that 

vertical process. 

But vertical integration is 

something that we were forced into here in 

Colorado. We had a lot of folks that were 

cultivating cannabis only or manufacturing 

cannabis only, getting their wholesale from 

growers that -- that wanted to specialize in 

that. We had people that were in retail that 

wanted to specialize in that. We had people 

that were in retail that wanted to transfer what 

they had learned in that industry into this one. 

And because of our rule changes here 

in Colorado that forces vertical integration on 

us, all of a sudden you have people that have 

all sorts of retail experience being forced to 

cultivated plants, being forced to extract and 

to create cannabis protects. And it really took 
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them out of their lane; it took them out of 

their acumen, and really put a lot of people in 

and a tough spot. Also, vice versa, you know, 

forcing these growers, these essentially 

agricultural producers, to open retail stores. 

Again, when we're comparing this to 

other industries, you just don't see it. You 

don't see Coors or Bud or Miller retailing their 

beer. You don't see pharmaceutical companies 

that develop these drugs retailing them by 

themselves at pharmacies. 

This was done as a method of control , 

because the states didn't know what, to expect by 

rolling out these programs. But now we so 

much -- a better understanding of it. We're 

starting to see people find their lanes. We 

should allow those lanes to occur. 

I'm a huge advocate against vertical 

integration because it doesn't allow people to 

focus on, what they're good at, and it doesn't 

follow the path that every other traditional 

industry's following. 

Q. What impact, if any, does vertical 

integration have on a patient's access to safe 

and available medical marijuana? 
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A. Well, I think in Colorado, when we 

were, you know, forced to grow our own, if 

demand exceeded in our store, in our retail 

store what we could produce, we had to go 

outside to find it. And again, in some states 

you can't do that. Here in Colorado, we were 

lucky enough to get 30 percent that we could 

wholesale from other cultivators or product 

manufacturers. 

Often, the quality was less. Often, 

those people couldn't meet our patients' 

expectations of the products that they wanted 

and needed and had become accustomed to. 

So to not create this open 

marketplace where people can shop freely, again, 

compete for the best products at the best 

pricing, I think really does a detriment to 

patients and availability and affordability and 

accessibility across the board. 

It's really done -- I think Colorado 

a disservice to point that that's why we've 

removed the vertical mandate, and that happened 

here very recently, and that's not required 

anymore. And it's because it did not work, and 

we understood the deficiencies of it. The state 
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and the local municipalities understood the 

deficiencies of it, that it's not great for 

enforcement; it's not great for operators, and 

it's not providing the best deal for patients. 

Q. SO you think limited competition, 

affects supply 

A. Yeah, it -

Q. -- stables innovation? 

A. You know, tied into both vertical 

integration and the limited-license structure, a 

great example is what happened in New York 

recently where common ownership of -- somebody 

who owned a license in New York also owned a 

license in Minnesota, and that were caught 

carrying hundreds of pounds across the boarder 

illegally from Minnesota to New York to meet the 

demand of the patients there. 

Obviously, that's a huge issue, huge 

red flag, and if you had a market that was more 

open with more licenses and then allowed this 

wholesale interaction between licensees in a 

state, in a single state, they wouldn't have 

been -- or felt forced into that situation, 

unfortunately. 

I mean, one of two operators in 
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Minnesota, I can only imagine -- same in North 

Dakota what kind of problems that's going to 

create if one of those has a failure, that the 

kind of detriment that that's going to create 

for patients at the end of the day. And, you 

know, five licenses, ten licenses, especially in 

a state the size of Florida, really isn't doing 

that process any more favors. 

But there's a lot of examples of 

people doing things that they probably shouldn't 

to deal with these very limited regulatory 

structures. And it's not just -- it's not just 

not having enough, there are people who, because 

of the limited competition, rule the day. And 

in Illinois, again, we have almost 30 percent of 

the market there. There are folks that are 

having a very difficult time selling the 

cannabis that they're producing if it's not of 

highest the quality, if their skills aren't up 

to snuff, which I understand there are some 

Florida operators like Knox that are like that, 

that are having trouble selling their product. 

What happens when you continue to 

cultivate and create these products and you're 

feeling the strain to make investors happy -- I 
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mean, I think that's what we've seen here in 

Colorado as well, as we've consolidation come on 

board, I think there's stories of this in 

limited-license structures as well that some of 

this excess product that can't be sold in the 

regulated market, there.' s a temptation to move 

it on the black market as well, which 

is which is a concern that we should have in 

these limited-license structures too. 

Q. SO do you have an opinion as to the 

Icombined limited-license vertical integration 

framework? 

A. I think that -

Q. How would you rate that approach? 

A. I mean, it's probably the worst. I 

think it's in contrast, the best would be 

decoupling licenses. I think we should allow 

cultivators to do what they do best and grow 

cannabis. I think we should allow botanical 

extraction experts and scientists and product 

manufacturers deal with the manufacturing of 

these consumer products. 

You know, more than half the market 

now is away from flower. They are consuming 

post-flower cannabis products, and it's down to 
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I 

a science now, and we shouldn't expect farmers 

to take -- to take on that task. But we should 

decouple all these licenses. We shouldn't, I 

think, discourage vertical integration. If 

people want to take on all three of those, 

especially cultivation and product 

manufacturing, those often go hand in hand 

pretty well. But we shouldn't require them to 

have it. 

And I think we should have -- you 

know, I'm torn. I don't know that we should 

have unlimited licenses in these states because 

think it can breed some other issues. But 

there definitely need to be a higher amount of 

licenses that we're seeing in pretty much every 

limited state that l've seen right now. 

One model that seems to work pretty 

well is in Washington. It's created its own 

issues, right, nothing's perfect, but they said 

what's our demand look like as a market? What 

do we expect because now we have this kind of 

data to estimate what in a medical market people 

are using per day in each product type? What in 

a adult-use market are people using per day in 

each product type? 
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1 And we can work that back to 

2 understand how much cannabis we need to grow to 

3 meet that market demand. And they have an 

4 overall canopy side expectation that they 

created, and they allow small operators to take 

6 up a smaller portion of canopy if they don't 

7 want to be a large operator. 

8 Mid-size and large operators, it 

9 allows for the diversity that I think is very 

important for product innovation, for product 

11 pricing, and for product quality and 

12 availability for patients. 

13 But just to have five to ten 

14 licenses available, I don't care if it·s North 

Dakota or a large state like Florida or 

16 California, you're doing a major disse~vice to 

17 product innovation and availability and not 

18 allowing those industries to get infused with, 

19 really, all the things that are evolving so 

quickly in the cannabis industry on a daily 

21 basis. 

22 From the time I helped Trulieve on 

23 their application in Florida, to what's 

24 happening today in the cannabis industry, is 

I nigh~ and day. Without us 

~ ESQlIlRu~ 
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Q. I'll ask you about that. Tell me 

any kind of relationship that your Denver Relief 

Consulting business may have had with the state 

of Florida, if you would. 

A. So we initially worked in Florida 

with Trulieve, who is awarded one of the first 

licenses in the low THC application process and 

helped them similar to how I mentioned earlier, 

helping other clients across the country. We 

set the expectations for how they should develop 

their team; what we should be looking to do with 

any progressive initiatives that might exist; 

created the template content and ultimately 

wrote that application that they submitted to 

the state as a part of this merit-based process. 

That was awarded, I think it was the 

second highest score in the state. And then we 

executed on that post-license that I spoke about 

earlier, assisting in their hiring processes and 

training their employees in being a part of 

their inspections when DOH came in and had their 

inspectors there. We were right alongside 

Trulieve in making sure that if there was a 

question to be had, it there was something that 

needed to be found in the SOPs, that we were 
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right there to assist them in that process. 

And then we went down a few times 

afterwards, after they got final approval and 

helped audit their operations, as I spoke of 

earlier for adherence to compliance and best 

practices. 

Q. SO after Trulieve got their license, 

you worked with them to get their business 

operational? 

A. We did. Yeah, we were there from 

provisional license award to, probably, I want 

to say our post-license agreement was for about 

a year after final approval of their license to 

provide those quarterly inspections audits and 

reports on what we observed. 

Q. And that was working with the State 

of Florida Department of Health and Inspection 

and things like that? 

A. That's correct. We had a lot of 

interaction with the State, also with the local 

municipality down there and just making sure we 

were not just meeting their expectations, but 

that we were educating where possible. That's 

something we've always prided ourselves on is 

being a resource for state and local governments 
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and understanding where to find good information 

in the cannabis industry, and if we have to, 

making introductions to folks in other states in 

their position, their cohorts in similar 

positions in other states so they can chat with 

them, to make sure they're operating from good 

information since there's not a lot out there in 

the public realm. 

Q. Okay. I'm going to ask you some 

questions about my client, Florigrown. Are you 

familiar with their business? 

A. I'm familiar with their business 

model and what they're proposing in their 

application, definitely. I had, you know, met 

the guys Jeff and Adam with Florigrown couple 

years ago now, 2016. They came to Denver 

recording folks like us, consultants in the 

industty that could help with the development of 

their application. 

We were at a point where Denver 

Relief Consulting was transitioning out of that 

work. We had some much to do with existing 

operations for our clients and partners in other 

states, that we just didn't have the bandwidth 

to accept additional. 
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So we agreed to still participate in 

calls as much as possible and sharing 

information about expectations of this process, 

and then to finally review their application as 

it was being produced by another consultant. 

They're very intimate with their 

team, how they developed it, whey they developed 

it, the community impact, narratives that they 

created, all the things that they want to do as 

far as progressing technology and academic 

research around cannabis. You know, I was very 

familiar with what they intend to do in 

operating in the cannabis industry in Florida. 

Q. So they discussed their goals with 

you as how to successfully operate a cannabis 

medical marijuana business in the state of 

Florida? 

A. Yeah. Similar to what I mentioned 

earlier, we pick our clients very carefully. We 

just don't work with people that -- when I say 

that -- when I ask them why they're getting in 

the industry, the first thing they say is money, 

I generally don't work with people. We work 

with people that want to progress the industry, 

that want to make sure that they're doing things 
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in very progressive fashion, to push this 

forward, to be open, to push dialog around 

community input and involvement in education. 

And that was these guys. 

I told them about the -- kind of the 

expectations around who they needed to find on 

their team, right? I think it evolved quite a 

bit since we talked to Trulieve and developed 

their app. Now we're seeing NASA engineers 

participate on these teams that work in, like, 

the sustainable farming program for long-term 

life in space. 

And werre seeing, for example, my 

medical advisory board in Illinois has the head 

of orthopedics for Rush Medical Center and the 

team physician for the Bulls and the White Sox 

on it. 

Like, 'those are the folks that we I re 

trying to bring into this equation to build 

legitimacy around these teams, but also to 

inform these businesses during operation. And 

Adam and Jeff really got that and, I think, 

created a team that really lives up to those 

expectations. 

They also didn't want to meet the 
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bare minimum when it comes to best practice in 

the industry and always wanted to know how we 

could get better, how they could make these 

processes more efficient, more environmentally 

friendly, and more sustainable when it comes to 

the bottom line of their operations. 

Q. And you helped them prepare their 

application? 

A. Certainly, yeah. We have some 

template content that we provided. Other people 

really assembled the app based on the one that 

carne out that they're responding to, and we 

reviewed that. And I did provide a -- I like to 

think a good level of detail on commenting on it 

for ways to improve because again, this 

industry's evolving so quickly. 

The content, that was -- I think, 

pretty great and really leading the charts a 

year ago, was probably falling behind a little 

bit today. So I offered up some suggestions for 

improvement and enhancements and ways to really 

move them to the front of the pack down there 

when they applied in Florida. 

Q. Did you assist them in putting 

I together their team? 

~ ESQll!J1J;~
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A. Yeah. We -- so we have some 

documentation around what we consider to be the 

disciplines that we want to see in a work chart 

from again, all these traditional industries, 

that we talk about: Agriculture, horticulture, 

security, product manufacturing, retail, having 

medical advisory board, having a patient 

advisory board, bringing all these traditional 

skill sets in to inform the cannabis industry, 

to inform this team, but also to find 

professionals in the cannabis industry. 

And I was -- I introduced them to my 

friend Dennis, who's managed operations in 

several regulated states who offered to serve in 

the high level directors spot in their 

cultivation department. And I can say that they 

really put together what I would consider one of 

the top work charts and one of the top teams 

that I've seen assembled for a cannabis 

application. 

THE VIDEOGRAPHER: Gentlemen, can we 

take a break, short break? 

MR. LIROT: I was going to say, I 

just wanted to show my sensitivity to our 

videographer's meter's dietary command, so we're 
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going to go off the record for a minute here. 

THE VIDEOGRAPHER: Thank you, sir.
 

The time is 1:29. We're going off the record.
 

(A recess was taken from 1:29 p.m.
 

to 1:41 p.m.) 

THE VIDEOGRAPHER: The time is 1:41. 

We're back on the record. 

Q. (BY MR. LIROT) All right. You know, 

before we took a break, we were talking about 

your Denver Relief Consulting business, and its 

introduction to Florigrown and the principles 

thereof. And I think you talked about assisting 

them in their application and assisting them in 

building their team. 

Have you talked to my friends at 

Florigrown about any kind of post-licensing 

consulting for build-out, staffing, you know, 

operations and all aspects of a medical cannabis 

business? 

A. Yes, we have executed on a 

post-license agreement that was referenced and 

was going to be submitted that they were 

preparing that commits us post-license to these 

services. 

So we know that goes beyond just 
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their peace of mind; I think it gives a lot of 

peace of mind to the reviewers to know that 

these folks that, you know, are in Florida that 

have brought very capable folks on their team 

from traditional space and also from the 

cannabis industry into their own chart also have 

some Denver Relie,f Consulting as committing time 

and resources to their success for -- I forgot 

how long our agreement was, but at least a year 

post-license to go through that construction 

management training and operational audits 

ongoing. 

Q. And I think you mentioned best 

practices in this industry. Do you have an 

opinion about whether Florigrown would be able 

to implement those best practices once they are 

able to engage in the medical cannabis business? 

A. I would say that of the -- you know, 

I've probably worked on anywhere from 60 and 80 

applications in similar merit-based 

environments, and this is as capable a team, top 

to bottom, that I've seen. They fully 

understand the expectations associated with not 

just the program requirements, but by really 

carrying the torch for the future of a 
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responsible cannabis industry. 

And I would have no doubt they would 

find a lot of success in what they're doing, 

simply because of -- not just the people around 

them, but the time that they really spent, even 

before a lot of folks did down in Florida 

preparing for this application, doing their due 

diligence, creating relationships with the 

communities that they plan to operate in, and 

learning. 

I think these guys probably traveled 

as much as anybody I know as well, going to 

different states and just garnering as much 

prospective as they can from this industry 

across the country and how people are doing 

things. And I think we've been engaged with 

them for maybe, like I said, two years now, so 

there's been a lot of information sharing, a lot 

of education on their part, and very, very 

capable people, no doubt. 

Q. Okay. Now, from your testimony, I 

believe you worked with Trulieve and obviously 

you'd been working with Florigrown. 

Are you able to draw any 

comparisons? Obviously, Trulieve is in 
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operation right now. Are you able to draw any 

comparisons between Trulieve and Florigrown that 

you'd like to share with us? 

A. You know, because the industry 

evolves.so dramatically these days, it'd be very 

hard for me to say where Trulieve's at now. We 

haven't worked with them in a little while. But 

compared to the applications that we've 

submitted, again, this industry evolves so 

quickly, and the nature of the team that they've 

put together at Florigrown, the contents of the 

app, the best practices, the fact that it 

doesn't just include -- again, that the standard 

of what was two years ago, all that's happened 

in the last two years, they've got this in their 

app, and they're undertaking it even further. 

The community impact stuff, the qualifications 

of the people on the team having, having a NASA 

engineer's a part -- it just -- it's an 

incredible application that -- compared to what 

Trulieve submitted two years ago, I'd say 

there's no comparison because of the evolution 

of the industry. 

And again, I can't speak to what 

Trulieve's doing now and how that compares, but 
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this is certainly head and shoulders above what 

we submitted two years ago just because the 

industry's evolved so dramatically in every 

capacity. 

Q. Now, in preparation for the 

deposition, I think we provided you copies with 

our motion for temporary injunction and some 

other documents. And I believe we sent you 

copies of affidavits and/or declarations from 

various individuals and their concerns with the 

current status of the medical cannabis industry 

in Florida. 

Did you have an opportunity to look 

at any of those affidavits, slash, declarations? 

A. I did. I read through all of these 

over the last couple days, and definitely find 

them very consistent with what I would expect 

the issues to be in a limited-license structure 

where we do have limited product availability, 

not just in type but quantity. 

It doesn't appear that we're seeing 

the evolution in product quality in Florida that 

you're seeing in some of these states that have 

more licenses, that we're seeing prices that are 

unfortunately high in a lot of ways. I hate to 
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say it, are artificially high because there is 

no reason that these producers down in Florida 

should be selling products at the prices that 

they are now. 

There's nothing different than 

what's happening here in Colorado where we're 

finding ounces of flower for less than $100. 

That tells me that that is an artificially high 

price that exists in Florida because I know it's 

not that much more expensive to operate down 

there than it is here. 

It seems to be that there's a lot of 

issues with accessibility because there's not 

the 
\ 

dispensaries in number around. And the 

delivery program, unfortunately, seems to be 

lacking. 

So really, all that I would expect 

to exist in a limited-license structure that's 

operated by very few individuals that, you know, 

this is capitalism and I -- you can't speak too 

negatively against it. They're playing the game 

that's there, but there's no doubt some profits 

being made in Florida. We're not seeing savings 

that could be there being passed on to the 

patients based on what I'm reading here. 
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I 

Q. And we're going to go ahead and 

attach those affidavit, slash, declarations as 

exhibits to your deposition. But from what 

understand in reviewing that and I don't want 

to go ov~r them one by one, but as I understand 

it, the primary concerns are accessibility? 

A. Accessibility, pricing, product 

quality. There was one in here I read that when 

Trulieve ran out of product they were forced to 

go with Knox, and Knox just didn't meet it. And 

think when we're talking about medical 

cannabis -- again, this is not an adult-use 

program -- when you're talking about medical 

cannabis, a patient should be able to expect 

consistency in the quality of the medicine that 

they're buying at a price that is consistent. 

And if that's not happening, 

especially this far into what should be a pretty 

mature program in Florida right now, it would 

appear to me that things need to change. 

Q. Now, again, looking at the Florida 

framework of the limited-license vertically 

integrated business, what connection, if any, do 

you think that has with the concerns elucidated 

in those affidavit, slash, declarations? 
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A. Well, I mean, if Trulieve is the 

only operator that appears to be producing 

quality products down there, and nobody else is, 

there's not just -- whatever there is, five to 

eight operators down there right now, there's 

one or maybe two that are dominant players in 

the market, and therefore, controlling price and 

patients are really left to deal with, not just 

that, but the limited product availability that 

I have no doubt a single company like Trulieve 

can provide. 

There are very few companies in this 

country, in North America for that matter, that 

are providing the vast array of products that 

are now available on the cannabis market that 

offer patients diversity in not just product 

type and cannabinoid profiles and ingestion 

methods, in price points. 

You know, we have three different 

lines for our company in Cresco Labs that isn't 

just we have a transdermal patch, we have three 

different price points for a transdermal patch 

depending on quality and the type of that 

product. 

So it just appears that that's very 
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limited in Florida right now because Trulieve is 

carrying so much burden for the market. 

Q. I'm almost finished here. I'm just 

going to have a quick conference here with my 

colleagues see if there's any last questions 

that they want. 

Just bear with me for just a brief 

moment. 

(A brief reces~ was taken.) 

MR. LIROT: Back on the record. 

Q. (BY MR. LIROT) I think you 

indicated that you had some knowledge and 

association with the Trulieve application back 

to the low THC dispensing organization license 

that it got back in 2014, and you're familiar 

with the contents of that license. 

What's in the applicability with 

that particular application for that specific 

type of business model, how applicable would 

that be to a full-blown medical marijuana 

treatment center? 

A. You know, the product diversity 

simply isn't there when you're talking about a 

low THC program. You're not getting the 

cannabinoid diversity in the product. That's 
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really something that's grown over the last 

couple years in and the cannabis marketplace 

pretty dramatically as our understanding of the 

hundred-plus cannabinoids that exist in 

cannabis; the two dozen terpenes that exist in 

cannabis, and not just what they do 

individually, but what they do in entourage or 

in synergy, and how that's starting to get 

applied to certain conditions or symptoms, that 

we're starting to find evidence that are treated 

better with these different components that are 

being pieced together. 

There was very little knowledge of 

any of that when Trulieve's application was put 

together. Just the fact that it was a low THe 

program in and of itself shows that it was a 

very ill-informed program that was developed. 

The fact that, I mean, the 

application was longer than the regulations 

themselves, which I think shows how really early 

stage that initial Florida application process 

was. It's not at all the same. 

The science that is now in the 

cannabis industry that is informing product 

development, cannabis breeding projects, we're 
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starting to try to incorporate all these 

cannabinoids that are not THC back into this, 

back into this plant and marrying that with THC, 

which is very important when it comes to 

maintaining the tolerance of some of these 

medicines. 

None of that was understood in 2014 

when we applied. So just the nature of our 

growing and how we're breeding these plants for 

what we need to treat these symptoms, how that's 

getting put into -- not just extracting 

cannabis, which is what we were doing in 2014, 

but fractionating and distilling cannabis. 

We're taking and isolating 

individual cannabinoids, individual terpenes and 

putting them back into products at the 

impeccable amounts that we want to treat certain 

conditions based on these bio-assessment sheets 

that companies like Denver Relief, like Cresco 

Labs, some of my other companies have done for 

years, other companies have done for years to 

get an understanding of how best to treat 

patients. 

None of that existed in 2014, but 

that certainly included in the content of the 
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Florigrown application and what's driving their 

proposed product development, and what they want 

to see, not just in their initial oper~tions, 

but how they want to, again, include that 

academic component of research and development 

and further product development. 

Because there is so more to the 

cannabis plant that we still, to this day, do 

not understand that I think Florigrown really 

gets, and they made it a promise in their 

application to follow through on beyond just 

serving patients, beyond just making sure that 

they're profitable as a company, really engaging 

in the research and development to understand 

this point better and serve patients better, as 

we understand this plant better. 

It's night and day, 2014 to 2018, no 

doubt. 

Q. Well, as I under"stand it, the 

original low THC program in Florida was really 

available only to a limited number of patients 

with a limited number of conditions, and 

obviously, it was also limited to low THC. That 

was the focal point of the application back in 

2014; you would agree? 
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A. That's correct, yeah, and the 

conditions were very arbitrary, no doubt. 

Q. And would the adoption of 

Amendment 2, and I believe you have some 

familiarity with Florida's constitutional 

efforts, there's a much expanded number of 

conditions and, obviously, would you, based on 

your experience, believe that to make medical 

cannabis available to a much larger number of 

potential patients? 

A. A hundred percent. I mean, and 

you're even seeing that evolve more in other 

states, right? Oklahoma, essentially passed a 

medical law that said.if your doctor thinks that 

you would benefit from medial cannabis, that 

they're going to write you a recommendation for 

it. 

So we're seeing and moving beyond 

these arbitrary condition lists, and yes, 

Florida's far more expanded than it was in the 

initial low THC program. without a doubt, there 

are many conditions and symptoms that were not 

considered in that first round of the low THC 

program that have been added that is going to 

expand the number of people that is qualifies 
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for and that will benefit from medical cannabis 

under this new program. 

Those conditions, the products that 

were developed for them were probably not 

considered by those initial operators that won 

in the 2014 process. 

Q. Well, my question is this, based on 

your familiarity with best practices that we've 

referred to, that component, that consideration 

in the medical cannabis industry, was the simple 

expansion of a dispensary organization license 

morphing into a medical marijuana treatment 

center without any additional information, do 

you think that would follow the best practices 

necessary to ensure the safe and available 

supply of medical marijuana to patients? 

A. Can you please repeat that? 

Q. Yeah, that was a little -- okay. So 

let me 

So back in 2014, for a limited 

number of conditions and a very limited type of 

marijuana, certain entities in Florida were 

given dispensing organization licenses. 

We understand that? We agree with 

that? 
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1 A. Yes. 

2· Q. And at a certain point when 

3 Amendment 2 was passed, it increased 

4 the - expanded the number of conditions for 

which full-strength medical marijuana would have 

6 been made available constitutionally. 

7 Do you think it would be consistent 

8 with best practices to simply allow a dispensing 

9 organization to morph into a medical marijuana 

treatment center with those additional issues 

11 now brought into the fold of this particular 

12 business enterprise? 

13 A. Similar to my comments earlier, 

14 well, I can't speak to where Trulieve's at now; 

I don't know. I haven't been in their 

16 operations in a while. I do know that groups 

17 like Florigrown and other groups that I know 

18 were planning on applying in Florida, were 

19 bringing a skill set, were bringing experience, 

and were bringing products that had 

21 developed - been developed and perfected in 

22 other states to the Florida market that, 

23 regardless of what Trulieve is doing and other 

24 operators, I'm not seeing on the market in 

Florida right now. So I have to imagine that to 
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1 some extent, patients are missing out on some of 

2 evolution that has happened in the industry in 

3 the last four years, and that there are 

4 operators in Florida that are, no doubt, in a 

bubble, for lack of a better term, and kind of 

6 nose-down on expansion and not focusing on this 

7 evolution, innovation that has really swept the 

8 cannabis industry over the last couple years in 

9 states that are far more open, that have far 

more competition, and that have seen product 

11 development just really exceed dramatically. 

12 I can't say that based on my 

13 knowledge as a consultant in the cannabis 

14 industry that has a pretty good understanding of 

what's happening in every state and reading 

16 these patients' - these patient concerns that 

17 that innovation and product development, it 

18 doesn't seem to be happening in Florida. 

19 So whether that's a problem 

Q. Again, I just want to focus on - my 

21 question really dealt with somewhat of a 

22 different perspective. Obviously, I think you'd 

23 even testified as to the differences between the 

24 Trulieve application that you worked on and, 

obviously, the Florigrown application would be 

~. ESQ1J!J}u~ 
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much more elaborate, addressing a number of 

different issues. 

Is it do you think it is 

consistent with best practices to simply assume 

that because somebody got a dispensing 

organization license, that they would then 

automatically be qualified to run a medical 

marijuana treatment center without a procedural 

framework to ensure that they could make that 

transition? 

A. Not at all. I mean, I -- going back 

to my comments earlier about just limiting 

competition in general, I think it1s poor for 

everybody involved, all stakeholders. But to 

have people move into this new program that the 

voters approved and not be re-vetted, to show 

that they are the most qualified for that, a new 

program, for those new regulations, for this new 

way of serving patients, I think it does all 

stakeholders in that process a huge disservice, 

100 percent. 

At the very least, those folks that 

won in the initial phase should have had to 

compete for -- to participate in this new 

license structure along with folks like 
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Florigrown and other prospective applicants. 

Q. Would it be consistent with best 

practices to simply grant the ability to operate 

a medical marijuana treatment center to people 

that have simply filed a lawsuit? 

A. Sounds a little too friendly and 

close to the sun for me. I -- it sounds 

like -- it sounds like dirty business. I don't 

know. 

I don't think that we should be 

considering --- I don't think lobbying should 

dictate the environment that patients have to 

take care of themselves and to purchase the best 

product possible at the best price possible. 

I've seen it happen, unfortunately, 

too many times where existing operators have 

restricted ~n opportunity for a program to open 

up and to serve patients better, to allow for 

more folks to get involved in a program, and it 

seems to be what has happened down in Florida. 

And as a -- not just a consultant 

that is concerned with best practice, but an 

advocate that wants to see the best programs 

possible in this county, I do find that 

unfortunate. 
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Q. Would you agree with me that it 

would be insistent with best practices to simply 

allow litigants or unsuccessful applicants in 

the dispensing organization model to simply be 

granted the ability to run medical marijuana 

treatment centers? 

A. I mean, if you can't pass muster in 

a merit-based process, should you? I don't 

know. 

To me, it's showing additional 

licenses in a manner -- in such a manner as 

that, tells me that the state didn't feel 

comfortable in their initial awards and they 

couldn't defend th,em appropriately, which 

probably should open up another can of worms to 

say that is this program in and of itself the 

best to be serving the patients of Florida? 

don't know. 

I don't know, if you can't pass 

muster and beat the scores that you should be 

operating, but it also probably, again, speaks 

to that flawed process and its construction in 

the first place that probably led to these folks 

getting licenses in a manner that maybe wasn't 

done consistently in scoring, maybe didn't stack 
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people up appropriately next to each other. I 

don't know. 

It seemed inconsistent, and if you 

can't defend the awards that you made and you 

just want to open it up to people that just 

because they litigated, just because they sued 

off of the more licenses, that should be a sign 

that maybe you should open the door to more 

folks getting in to allow for more competition. 

Because I don't think these new 

licenses, based on what I understand that you 

were issued from this litigation, have made 

market in Florida that much better, that they 

have made the patient experience that much 

better. I don't think that we've seen that, and 

I think it's a great example of needing to open 

the door to more competition and create a better 

patient experience. 

Q. All right. Those are all the 

questions I have, sir. 

Let me open the floor to my 

colleague, Mr. Gonzalez. 

MR. GONZALEZ: I don't have 

anything, Luke. 

MR. LIROT: All right. Well, if we 
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get this transcribed, you have the right to read 

it. We are going to order this transcript and 

the video, and I'll make sure that we provide 

Mr. Gonzales with the contact information so 

that he can exercise that opportunity, if he 

chooses to do so. 

Beyond that, I just want to thank 

you for your time and effort today, and I'll let 

you get back to the World Cup. 

THE DEPONENT: Thank you, guys. I 

appreciate it. 

MR. LIROT: Thank you very much. 

THE VIDEOGRAPHER: The time is 2:04. 

This is the conclusion of the deposition. 

(WHEREUPON, the proceedings 

concluded at 2:04 p.m.) 

1------= _ 

~ ESQ12!J1u~ 
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PROCEEDINGS 

* * * 
THE COURT: Okay. We're here on a case 

management conference that I set in my order back 

in August on this, and rea11y what I wanted y'a11 

to do was to fi11 me. in on what's happened since 

then. 

Mr. Lirot, you want to grab the ba11? 

MR. LIROT: May it p1ease the Court. Thank 

you, Judge. 

Judge, I have a notebook up on the bench, and 

a1so, what we did is, we put together a re1evant 

chrono1ogy to answer that specific question. 

Obvious1y, you remember 1ast time we were 

here, when we presented back in Ju1y, arguing for a 

motion for temporary injunction, made a number of 

arguments cha11enging the way that the -- the 

Department of Hea1th and the other defendants have 

been, in our view, de1aying the proper 

imp1ementation of Amendment 2, Artic1e 10, 

Section 29, and then the diversion, more or 1ess, 

of the -- the statutory effort to, quote, imp1ement 

the constitutiona1 amendment regarding medica1 

marijuana in the state. 

And, obvious1y, you reca11 the content of your 
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order. It was -- essentia11y, you found that we 

have a substantia1 1ike1ihood of success on the 

merits with those components of Senate Bi11 SA, 

the -- the 1egis1ative effort that, I think, 

required the -- the vertica1 or si10 imp1ementation 

of medica1 marijuana treatment centers. And a1so, 

the argument that we made is that there is nothing 

in the constitutiona1 amendment that imposes any 

caps on the number of medica1 marijuana treatment 

centers a110wed in the State of F10rida. 

Since then, it has certain1y been our be1ief 

that the department, and what I'11 say, is the 
( 

effort -- and I wi11 use that in quotes as we11 

to -- to embrace any of the content of your order 

"has been missing. And it wou1d appear that 

everything that has happened since we 1eft.this 

Court and we received the order in August, has been 

to further the very components of Senate Bi11 8A, 

that you found to be unconstitutiona1. 

Nothing has been done -- and I think we wi11 

be ab1e to estab1ish that -- that shows any 

deference to what we thought was pretty c1ear 

guidance in your order as to what the issues were. 

And just by way of background -- and 1'11 refer to 

the chron010gy that we put up there -- some of this 

ACCURATE STENOTYPE REPORTERS, INC.
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actua~~y predates the hearings that we had in JU~y, 

but I think it's important, because it ta~ks about 

how various entities have obtained that, I guess, 

a~~ critica~ medica~ marijuana treatment center 

~icense. 

Going back to November of ~ast year, the 

department awarded the ~icense to Keith Saint 

Germain Nursery after fai~ing in their attempt to 

get the administrative ~aw judge, Van Laningham, 

recused from their case. That ~icense was issued, 

from what we can te~~, with no statutory authority. 

There's nothing in the statutes and certain~y 

nothing in the amendment and nothing in any ru~e 

that was adopted by the Department that provided 

the authorization to issue that ~icense. 

Short~y after -- just to pick-up on where we 

entered this particu~ar proceeding -- we fi~ed our 

motion for pre~iminary injunction back on 

Apri~ 30th of 2018. The next day and I don't 

know if this is a coincidence -~ but it seems that 

every time we take some kind of action, the 

Department takes some kind of action. But the 

Department pub~ished proposed Ru~e 64-4-0 -- excuse 

me -- .002, which was the second att~mpt to create 

some kind of an app~ication process and app~ication 
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ru1e, and this one just covered the issuance of 

three 1icenses. 

Two, again, under the i11ega1 caps that we've 

identified in our motion, and one to remember 

the -- the Pigford and the B1ack Far.mer C1ass. And, 

again, I think as you identified in your order, 
/ 

these were -- these are specia1 c1asses that are 

being given, essentia11y, the go1den ticket that 

rea11y don't ref1ect any kind of 1egis1ative 

authority or anything that rea11y is tracked back 

to Amendment 2. 

On June 4th of 2018, the Ru1e 64-4.002 was 

cha11enged by one of the Citrus app1icants. Again, 

there's a Citrus preference in Senate Bi11 8A that 

we think a1so represents a specia1 c1ass. 

And then the next event that happened was on 

June 16th of 2018, the administrative 1aw judge, 

Van Laningham, ru1ed that because the 2015 

dispensing organizations scoring -- and I think as 

you reca11 from the 1ast time we were here, 

everyone that has a 1icense now was part of that 

origina1 process with a comp1ete1y different 

1egis1ative scheme, the -- the dispensing 

organizations that were designed to address the 10w 

THC for a much different c1ass of medica1 patients. 
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1 Judge Van Laningham ruled that the scoring to give 

2 them those licenses was fundamentally flawed, and 

3 that the provision awarded licenses to all of the 

4 dispensing organizations, especially the applicants 

that were within one point. They decided if 

6 they're within one point, then we'll go ahead and 

7 give you a license as well. 

a He basically said that Natures Way, that was 

9 one point away from that, could also get the 

license. So, again, we have another example of a 

11 license being issued with, really, no legislative 

12 authority, no application process as required by 

13 the amendments, certainly nothing done in 

14 accordance with the dictates imposed on the 

Department by Amendment 2. 

16 On July 13th of 2018, excuse me, Nature's 

17 Way Nursery was awarded a-license in a settlement. 

18 Again, there's no statutory authority for that, and 

19 then, on July 16 was the first time we had the pleasure 

of presenting our argument before you. 

21 On the same day that we were here for the 

22, initial day of our presentation, the Depart~ent filed a 

23 notice of a rule development on 64-4.026, which again, 

24 carves out a special application process but only for 

the four additional licenses that were statutorily 
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1 required when the patient count, the actual qualifying 

2 patients that registered for the - the benefits 

3 accompanying that. When that reached 100,000, then 

4 they're supposed to issue four more licenses. 

What they did is, when they put that in place, 

6 that rule had no statutory authority, and it attempted 

7 to cordon off those five licenses again, requiring them 

8 to comport with the silo or the vertical integration 

9 that, again, has no basis in Amendment 2. 

On July 19th, we came back for the 

11 conclusion of our hearing before you. On August 2nd, 

12 you issued the - the first of the two orders and the 

13 amended order that - that clarified - I think there 

14 was some word processing issue with the first order, and 

that was corrected with the order issued on 

16 August 2nd - excuse me - August 7th. 

17 And then the next day, after we got the first 

18 order, we resubmitted our registration to the Office of 

19 Medical Marijuana Use. We marked it as urgent. We 

complied with every statutorily required criteria. We 

21 set forth the facts that this group of people can meet 

22 all of the qualifications, if not exceed them, to get 

23 that - the registration, because without an application 

24 and the way that had they've been doing it, we felt 

that, if you've got some it kind of de-facto way to 
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1 issue these licenses, then certainly my clients are 

2 deserving of some consideration in following through 

3 with that. Give us our registration, then let us build 

4 out, be inspected so that we can become a medical 

marijuana treatment center, at least, if not greater 

6 than, capable of administering the much - the necessary 

7 medication to medical marijuana patients. We got no 

8 response from the Office of Medical Marijuana use. 

9 The next day, after you - you made an order, 

the Department filed proposed Rule 64.026. Again, 

11 furthering those sections of the law that were ruled 

12 unconstitutional in the amended order. And there's a 

13 hearing that was set on that for August 17th. 

14 Then through July and August, there were seven 

other dispensing organization applicants that filed 

16 administrative appeals asserting that the Van Laningham 

17 ru1e - ruling, excuse me, applies to them. And the 

18 Department of Health then attempted to consolidate 

19 those. 

On August 17th, and, again, this is some -

21 we're going to playa little video to support this, one 

22 of our members, Mr. Marx, attended the ruling making 

23 hearing. And at the public hearing, we talked to 

24 Director Coppola, who took the place of Mr. Bax who 

resigned shortly after our second hearing -

ACCURATE STENOTYPE REPORTERS, INC. 
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1 (Short interruption.) 

2 I'm sorry. That was the tape, Judge. 

3 And, basically, the question was posed to 

4 Ms. Coppola: Is the Department doing anything that 

takes into account or embraces any of the contents of 

6 your order? And I think the video will give you an 

7 indication of what their response is to that. 

8 (Video played.) 

9 BY MR. LIROT: 

Judge, I think clearly the embrace of the caps 

11 and at at the rule-making hearing for this rule that, 

12 again, focuses only on special classes. And I think, if 

13 I can be candid, ignores this court's observations, 

14 clear observations with impunity. It is not only 

disappointing, it's quite candidly shocking that the 

16 Court would issue an order, and it would be so robustly 

17 ignored by the Department of Health after there was a 

18 clear indication that they needed to do something that 

19 was in conformity and compliance with Amendment 2 and 

depart from what clearly is not supported by the 

21 amendment, is not consistent with the intent of the 

22 amendment, and really just promotes and preserves this 

23 granting of these golden ticket licenses to these 

24 special classes and other people that simply are - are, 

from our position, being arbitrarily granted this unique 

ACCURATE STENOTYPE REPORTERS, INC. 
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1 privilege, so to speak, if not recognizes a right 

2 granted by the constitution. 

3 The other components that we have here were 

4 that, shortly after that meeting, the rule was - the 

the rule that was noticed in - for the hearing that you 

6 just saw, was challenged by Aardvark Plant Services. 

7 And they said the Department of Health was acting 

8 outside of their administrative authorities. So that 

9 rule is again stalled indefinitely. 

And then on September 19th, the Department 

11 of Health released another proposed rule, which again, 

12 provided only an application process for the - the 

13 Black Farmer, the Pigford litigants again, you know, 

14 from our perspective, a special class. 

So to answer your question quite clearly, a 

16 lot has happened, but nothing has happened since the 

17 last time we were here, and certainly nothing has 

18 happened sinc~ you issued your order that advances the 

19 requirement that the Department adopt a legitimate 

constitutionally defensible application process to 

21 implement Amendment 2 the way that the framers and the 

22 way that the citizens of the State of Florida 

23 envisioned. 

24 In the notebook that I handed up, Judge, there 

are documents that have already been filed with the 

ACCURATE STENOTYPE REPORTERS, INC. 
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Court. Number 1 is actually a copy of your 

August 7th order. And again, at the conclusion 

of your order, in finding that we didn't meet the 

requirement that we show irreparable harm, I think, 

again, from our prospective, being generous to the 

Department, inviting them to do the right thing, 

being disappointed that they haven't -- you said 

that the reason a temporary injunction is denied 

without prejudice is the Court is concerned about 

these findings of no irreparable harm and that 

granting a temporary injunction at this time is not 

in the public interest. The operative sentence, in 

our -- from our prospective, Judge, is that the 

passing of more time may alter those findings. 

Judge, it's our position that the Department 

apparently wants to delay, they want to obfuscate, 

they want to do everything but follow the dictates 

of Amendment 2, follow the clear guidance given by 

this Court as to what Amendment 2 says and what 

those Constitutional Rights stand for, and continue 

this oligopoly of handing out these licenses with 

virtually no authority, in a way that's completely 

inconsistent with the intent of Amendment 2, and - 

our perspective, Judge, and I think that Tab 2 is 

the notice of renewal of our motion for a temporary 
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injunction. We identified in that and, I think, 

attached a number of exhibits to show you exactly 

what has happened with the Department, what they've 

done since we were here last. None of it complies 

with the observations made in your order. All of 

it, we think, is problematic, and all of it is 

unconstitutional. So based on that, we'd like to 

renew that motion, and I'm happy to answer any 

questions that you have at this time. 

THE COURT: Mr. Gonzalez. 

MR. GONZALEZ: Your Honor, my expectation, I 

think, coming out of the last hearing -- and 

certainly we -- we will respect any -- any order 

that you make. My expectation when they filed 

their motion for summary judgment, I thought they 

would call that up for hearing at some point. We'd 

probably file a cross-motion, and then, if -- if 

Your Honor makes a final decision at that point, 

then there would be -- the Department would be 

ordered to do something one way or the other, or 

this case would go away. 

Of course, the -- the order coming in a little 

less than 60 days ago was a denial of their motion 

for injunction. Nothing has -- has changed, 

don't think, in as far as their failure to meet the 
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requirements, to -- to be ab1e to get an 

injunction, a temporary injunction. So I think the 

appropriate -- I I wou1d suggest the best way to 

move forward may be to set the hearing on their 

motion for summary judgment, and I wou1d expect us 

to fi1e -- fi1e in response. 

I don't have anything new to add. I have not 

independent1y reviewed everything on their their 

time1ine here. I don't know that anything is -- is 

incorrect. It's been 1ess than 60 days. There's 

obvious1y, in our response and even in the things 

that they've fi1ed, you can see there's been a 10t 

of work being done at the Department in -- in the 

ru1e making, but, of course, the Department right 

now, they don't make statutes. And they're bound 

by the statute unti1, of course, Your Honor -- if 

Your Honor ru1es any of them unconstitutiona1 in 

the summary judgment phase or fina1 hearing, of 

course we'11 -- we'11 honor that, if -- if -- not 

waiving any appe11ate rights, of course. But that 

just seems 1ike the 10gica1 course. 

The on1y other thing here today and as far 

as the response to·their renewed motion for 

injunction, I'11 just re1y on everything submitted 

at the -- at the 1ast hearing. 
----------------------' 
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The only other issue was our motion to set 

aside the default as to the State of Florida, which 

we have explained as an improper party. That's the 

only other thing, I think, for today. That's all I 

have right now. 

THE COURT: Well, here's -- here's my thinking 

on what I should do today. I remember the hearing 

very, very well, and the it's -- it's a very 

interesting case because the amendment puts the 

primary responsibility or implementation on the 

Department of Health, not the legislature, as 

normally a constitutional amendment does. And I 

would imagine the Department of Health is in a real 

puzzling situation here because they've got a 

constitution amendment that, as I spelled out in my 

order, is very clear that what the Department of 

Health is supposed to do is implement these 

regulations that prOVide for adequate and safe use 

of -- of medical marijuana under the circumstances 

provided there. 

And under the amendment, they had six months 

to promulgate regulations with regard to procedures 

for registration of medical marijuana treatment 

centers, and then an additional three months to 

begin issuing qualifying patient caregiver 
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2S 

identification cards and registering medica1 

marijuana treatment centers. And actua11y that 

registration -- those regu1ations were supposed to 

have been comp1eted a year ago today. And then in 

June, the 1egis1ature comes in and -- and passes 

381.986 that c1ear1y was meant to give guidance to 

the Department, but a 10t of that guidance simp1y 

didn't comp1y with the -- the Constitution. 

And, you know, watching that video there of 

Director Copp01a, it was interesting that she said 

what they were doing was f0110wing the 1aw, but in 

f0110wing the 1aw, she meant f0110wing the statute, 

not f0110wing the 1aw, which is the supreme 1aw of 

the 1and, which is the Constitution. But that's a 

situation that I think an agency doesn't find 

itse1f in, maybe, ever that -- that I can think of 

off the top of my head. 

So you've got an agency that norma11y gets its 

direction from the 1egis1ature, and the 1egis1ature 

that's supposed to get its direction from the 

Constitution, and we've got a constitutiona1 

amendment that's pretty detai1ed and pretty c1ear 

as to what it's supposed to do, ,and that is provide 

for adequate and ensure the avai1abi1ity and safe 

use of medica1 marijuana by qua1ifying patients. 
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17 

And as y'a11 know, that was overwhe1ming -

overwhe1ming1y approved by the voters back in 

November of 2016. And once it was overwhe1ming1y 

approved approved by the voters, it became the 

1aw of the 1and. 

And, you know, everything is governed by the 

Constitution that we do, whether it's the United 

States Constitution or the F10rida State 

Constitution. So that became the 1aw of the 1and, 

and what Ms. Copp01a was saying was, you know, 

we're f0110wing the statute, which is what ag~ncies 

norma11y are required to do. The statute is just 

unconstitutiona1. And I'm sure the 1egis1ature was 

doing its best to comp1y with the Constitution, but 

it just didn't do that in this circumstance. And I 

think that's what I made c1ear in my order back a 

coup1e months ago. 

And when I found that F10rigrown won't suffer 

irreparab1e har.m, as the entry of a temporary 

injunction because it wou1d have the ability to go 

ahead and app1y and get one of these 1icenses. And 

I found it wasn't in the pub1ic interest to grant 

the temporary injunction at that time, because it 

wou1d, perhaps, ha1t the Department's existing 

process and procedures with issuance of medica1 
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marijuana treatment center 1icenses. 

And as I made it c1ear in that 1ast paragraph 

there, I said the reason the temporary injunction 

is denied without prejudice is the Court is 

concerned about these findings of no irreparab1e 

ha~ and that granting a temporary injunction at 

this time is not in the pub1ic interest, and the 

passing of more time may a1ter those findings. And 

that's what happened here. Another two months has 

passed, and -- and I'do be1ieve now we're at the 

point where F10ri -- F1origrown wi11 suffer 

irreparab1e harm as being in the temporary 

injunction. 

And that, given the public interest that can't 

be more c1ear1y stated than the pub1ic stated in 

the Medical Marijuana Amendment, that a110wing this 

process and procedures going through by the 

Department is not in the pub1ic interest, and 

and I'm going to, at this time, grant the temporary 

injunction, because I do be1ieve those two 

requirements that I fe1t 1ike were unfu1fil1ed have 

been fil1ed now. And now I do be1ieve that 

irreparable ha~ wi11 resu1t unless I issue the 

temporary injunction. And I do be1ieve the 

temporary injunction wi11 serve the public interest 
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on this. 

And I understand Ms. Coppola, what she was 

saying, because I think it's just a very unusual 

situation for the Department to be in, where 

they've been given some very firm direction by the 

legislature -- which I'm sure was well-intended 

but it didn't comply with the amendment. So we 

need to go ahead now with the motion to vacate the 

default. 

MR. GONZALEZ: Yes, Your Honor. 

THE COURT: All right. Let's go ahead and do 

that. 

MR. GONZALEZ: And, Your Honor, I know that 

you -- you've read our motion to set aside the 

default in -- in our affidavit. We have 

demonstrated in the motion in the affidavit 

excusable neglect. We had gotten an extension of 

time to respond for the -- the four defendants we 

were representing in other cases at the beginning 

of this, and -- and we thought that our extension 

that we had been granted to respond would also 

apply for the State of Florida, which we would then 

ask to file a response for the State of Florida as 

well. For -- for the limited purpose of having 

them dismissed and having that named entity 
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dismissed, because they're not a proper party. 

So that was -- that's the reason they then 

entered the default. Of course, in Florida, 

defaults should be granted liberally, and I think 

we've shown excusable neglect as to then the 

dismissal. The -- the case law we've cited - 

there's -- there's no question they've got the 

right party; okay? The enforcing agency is here at 

the table, the Department of Health. They've got 

the right party for the relief they're requesting. 

I'm not even sure what a default against the -- the 

State of Florida would even ultimately do since 

there's no question that the enforcing agency, 

which is the proper party under that one case 

what a default would even accomplish, because the 

Department, of course, would still have the right 

to defend this, as we have done for the last 10 

months. So we request that you set aside the 

default and dismiss the State of Florida. 

As you know, I've dealt with these for years 

in the governor's office. We -- I was the 

governor's general counsel for Governor Crist, 

almost every day, somebody in the state sued every 

state official and they throw in the State of 

Florida. But when you're challenging the 
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constitutiona~ity of a statute, the -- the First 

District Court of Appea~s has said emphatica~~y it 

is the enforcing agency for these statutes that 

they're cha~~enging. 

It is the Department of Hea~th. They've got 

the right entity to get the re1ief they want. 

State of F10rida is not a proper party; so we ask 

the defau1t be set aside and, of course, that party 

be dismissed, and then we can move forward. 

THE COURT: Mr. Lirot? 

MR. LIROT: Yes, Judge. I put together some 

documents that I'd 1ike to present to the Court, 

and these are a11 part of the court fi1ing. I gave 

a copy to Mr. Gonza1ez as we11, if I may approach. 

THE COURT: Yes, sir. 

MR. LIROT: Judge, I think the -- the first 

document was the order denying motion to vacate 

that was issued,by Judge Lewis because he was not 

happy that there was no affidavit attached and 

there were no -- any facts to support t~e argument 

that the counse~ suffered from excusab1e neg1ect. 

Procedura11y -- and I understand the state - 

everybody 1ikes to make sure the cases are decided 

on their merits, but this predated my entry as 

co-counse1 into this case, Your Honor. But it 
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1 wou1d appear that there was a series -- there were 

2 a series of e-mai1s that were very c1ear about who 

3 represented whom. And in the state's motion, they 

4 attach some of the actua1 communications but not 

a11 of them. 

6. So in our response, there's an affidavit from
 

7
 Mr. Robins, who was the counse1 communicating with
 

8
 Ms. Stoner, dea1ing with this particu1ar issue. -, 

9 And if you 100k at the exhibits that we've attached 

at the end of that, it wou1d seem to appear that 

11 the request for extension of time I think it 

12 starts off that -- and if you 100k at Page 1 of the 

13 January 16th e-mai1 from Ms. Stoner to 

14 Mr. Robins, it just says, "We represent the 

Department of Hea1th, the Office of Medica1 

16 Marijuana use. Christian Bax and Secretary Ce1~ste 

17 Phi1ip in this case, based on your agreement to a 

18 21-dayextension, we'11 fi1e the response." 

19 So the State of F10rida was a named defendant. 

It was a named defendant both in the origina1 

21 comp1aint and the amended comp1aint, and in this 

22 particul~r instance, Mr. Robins and Ms. Stoner are 

23, communicating, I'd 1ike to say, cordia11y on this, 

24 but there's no doubt that the State of F10rida was 

never specifica11y addressed as being the subject 
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of a request for the extension of time. 

And the -- the absence of those e-mail.s that, 

think, expl.ained exactl.y who represented whom was 

deemed to be troubl.ing by Mr. Robins because he 

fel.t that the whol.e story shoul.d come out, not just 

what woul.d serve the Department of Heal.th or the 

counsel. for the State of Fl.orida and trying to 

avoid the entry of the defaul.t. 

The other issue that we had, Judge" is more 

procedural.. The response, basical.l.y, is a --.a 

motion to vacate defaul.t and a motion to dismiss. 

We fel.t that procedural.l.y that was inappropriate. 

I think that t.here needs to be some kind of an 

adequate defense presented, but certainl.y at this 

point in the proceedings, I think, it's a technical. 

argument. But I think it goes down to the voracity 

of the email.s that were attached, which real.l.y 

motivated the pursuit of this particul.ar argument. 

So I'l.l. l.eave that to your discretion to review 

those and come to your own concl.usion, Your Honor. 

THE COURT: Wel.l., I'm going to grant the 

motion to vacate defaul.t, and when I l.ooked at 

this, I coul.d see how Ms. Stoner might have come to 

the concl.usion that the 2l.-day extension al.so 

appl.ied to the State. You know, her initial. e-mail. 
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there, I think it was the initia1 e-mai1, 

January 12th, 2018, at 12:29 p.m., where she 

sends the message to -  I guess it was to 

Mr. Robins. 

MR. LIROT: Right. A11 re1ated parties, I 

think, was the reference. 

THE COURT: Mr. Gerstein, Mr. Robins, 

Mr. Haze, Mr. Gonza1ez, Ms. Poppe1. It says, "My 

name is Debra Stoner and I a10ng with Jason 

[indiscernib1e] represent the F10rida Department of 

Hea1th and the re1ated parties" 

MR. LIROT : Right. 

THE COURT: -- "in the above referenced 

matter." 

And maybe she shou1d've said that again in the 

e-mai1 the next day on January 16 at 1:42, but she 

didn't. But I'm going to vacate the defau1t 

against the State of F10rida on this. 

MR. LIROT: Very good, Judge. 

MR. GONZALEZ: Thank you. 

MR. LIROT: Judge, in -- in as much as this is 

a case management conference, if you'11 bear with 

me for one second, I be1ieve the on1y other matters 

that are pending is their -- the defendants sti11 

have a pending motion to dismiss, which we 
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1 responded to, and apparent1y they want to hang on 

2 to that, even at this stage of the proceedings. 

3 The motion to dismiss was fi1ed on June 26th. 

4 We fi1ed our response on Ju1y 7, excuse me, Ju1y 13 

of 2018; so that matter is sti11 pending. And then 

6 we fi1ed our motion for summary judgment on 

7 September 12th of 2018. So I wou1d imagine at 

8 some point, those matters need to be set for 

9 hearing, if it meets with the p1easure of the 

Court. 

11 THE COURT: Y'a11 ready to set those now? 

12 MR. LIROT: I'm ready. 

13 MR. GONZALEZ: Yes, Judge. 

-14 THE COURT: Al.1 right. Let me grab my 

ca1endar rea1 quick. 

16 (Short pause.) 

17 How 10ng do you think we need? 

18 MR. LlROT: For the motion to dismiss, I'd 

19 have to defer to my c011eague. 

MR. GONZALEZ: I don't think, given where we 

21 are in the case, it's going to take more than 15 

22 minutes, probab1y. 

23 THE COURT: Then it's probab1y 30 minutes on 

24 the safe side; right? 

And what e1se do we need to hear? 
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MR. LIROT: Judge, the motion for summary1 

2 judgment, I would imagine -- just to be generous 

and not avoid it -- but certainly I th~nk the3 

4 Court's made some findings and I think that soon be 

adopted, and that, I'd say, maybe an5 

hour-and-a-half.6 

7 THE ,COURT: So about two hours is what we 

need?8 

9 MR. LIROT: That sounds good. 

10 THE COURT: How far out do y'all want to do 

11 it? 

12 MR. LIROT: Well, it was filed on the 12th 

13 of September; so I would imagine anything beyond 

14 that 21-day period, which I think we're -- we're 

15 right at. Anything that meets with the pleasure of 

16 the Court would be fine with us. 

17 THE COURT: Yeah. 1 1 m afraid we're going to 

18 be into November, at the earliest. 

19' MR. GONZALEZ: And, Your Honor, what we'd like 

20 to do is have about two weeks to file our own 

21 cross-motion for summary judgment, and then have 

22 the, of course, the 21-days. So I think we'll 

23 probably then, yeah -- into, probably, mid to late 

24 November. 

25 THE COURT: All right. 
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(Short pause.) 

How about 3 o'c1ock to 5 o'c1ock on Thursday, 

November 15? 

MR. LIROT: Judge, I be1ieve -- as much as 

I -- I have a seminar from the 14th to the 

16th. I was afraid you'd pick it. That's the 

on1y conf1ict I rea11y have. I apo1ogize. 

THE COURT: Okay. Yeah. Part of my 

schedu1ing prob1em is every other week, I'm in 

Frank1in County. Y'a11 cou1d a1ways come to 

Apa1achico1a. They got great seafood. 

MR. LIROT: I'd actua11y prefer that. 

If -- if that's an option, Judge, we certain1y 

have no prob1em with that. 

(Short pause.) 

THE COURT: I inherited a two-week tria1 

docket from Judge Lewis starting October 29. It 

knocks out those two weeks. I'm in tria1 in 

Frank1in the week before. That's why the your 

seminar is when now, November 14? 

MR. LIROT: 14th through the 16th, I 

understand. 

THE COURT: Okay. How about Monday, 

November 19? That's Thanksgiving week, from 8 a.m. 

to 10 a.m. 
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MR. LIROT: That's fine with us, Judge. 

MR. GONZALEZ: My wife wiJ.J. probabJ.y kiJ.J. me, 

but I wiJ.J. be here. 

THE COURT: I don't want to be doing a murder 

case. 

MR. GONZALEZ: Put me out of my misery. 

A Monday morning is fine. 

THE COURT: You think it's okay? 

I'J.J. just set it from Monday from 8 to 10. 

MR. LIROT: And that's on a motion for summary 

judgment. Do you want to try to set the motion to 

dismiss, the 15 minutes requested, at an earJ.ier 

time or again -

THE COURT: The two -

MR. GONZALEZ: Two hours shouJ.d do it; right? 

MR. LIROT: Two hours shouJ.d. I agree, Judge. 

I didn't know it you wanted to break them up, but 

that's certainJ.y fine. 

THE COURT: Let's do. 

Okay. Here's what I want to do. I'm going to 

write a suppJ.ementaJ. order that states my findings 

now, that there is irreparabJ.e harm, and injunctive 

reJ.ief wiJ.J. serve the pubJ.ic interest on there. So 

it wiJ.J. be granting a motion for temporary 

injunction. I'J.J. write that myseJ.f. 
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1 Mr. Lirot, if you wou1d just do a notice of 

2 hearing, noticing the motion to dismiss and the 

3 motions for summary judgment 

4 MR. LIROT: Very good. 

THE COURT: - for Monday, November 19, 

6 8:00 a.m. to 10:00 a.m. 

7 MR. LIROT: Very good. 

8 Thank you for the privi1ege, Your Honor. 

9 THE COURT: Anything further today? 

MR. GONZALEZ: So you're going to write your 

11 supp1ementa1 order and - and then issue a written 

12 order? 

13 THE COURT: Right. 

14 MR. GONZALEZ: Did you say a day? I'm sorry 

if I missed it. 

16 THE COURT: No. I '11 try to get that out by 

17' the end of the day Friday 

18 MR. GONZALEZ: Thank you. 

19 THE WITNESS: - is my·p1an. Thanks. 

MR. LIROT: Thank you for the privi1ege, 

21 Judge. 

22 THE COURT: Good to see y'a11. 

23 MR. LIROT: Have a good day. 

24 THE COURT: Y'a11 too. 

(Hearing conc1uded at 2:47 p.m.) 
- - -
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30 

STATE OF FLORIDA 

COUNTY OF LEON 

) 

) 

I, KAIRISA J. MAGEE, PROFESSIONAL COURT 

REPORTER, certify that the foregoing proceedings were 

taken before me at the time and p1ace therein 

designated; that my shorthand notes were thereafter 

trans1ated under my supervision; and the foregoing pages 

numbered 1 through 30 are a true and correct record of 

the aforesaid proceedings. 

I further certify that I am not a re1ative, 

emp1oyee, attorney or counse1 of any of the parties, nor 

am I a re1ative or emp10yee of any of the parties' 

attorney or counse1 connected with the action, nor am I 

financia11y interested in the action. 

DATED this 5th day of October, 2018. 

KA.ZRZSA J. MAGEE, COURT REPORTER 
kjmcourtreporter@gmai1.com 
Notary Pub1ic 
Commission iFF 971623 
EXPIRES: March 15, 2020 
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PROCEEDINGS 

THE COURT: Good morning. Be seated, please. 

Thanks. 

Okay. The first motion we need to take up is the 

Plaintiff's motion to vacate automatic stay. Mr. Lirot? 

MR. LIROT: May it please the Court. Good morning, 

Judge. 

THE COURT: Good morning. 

MR. LlROT: Judge, I'm going to track the motion 

that we filed. And I think that I had the distinct 

pleasure of being able to satisfy the three parts for the 

Court to consider in lifting the stay simply by 

reflecting on the contents of your order of October 5th, 

2018. Just to reiterate those three components are that 

~he Plaintiff have to show a substantial likelihood of 

success, that the Plaintiffs have to show that they are 

suffering irreparable harm, and then the third part of 

the test is that balancing test where they, I think the 

Court certainly articulated that balancing test in 

reaching the conclusions that are reached both in the 

August 7th corrective order and the OctOber 5th order 

granting Plaintiff's the temporary injunction. 

Just to reiterate some of the time frame here. When 

the Court issued the August 7th order, I believe it was 

clear that the Court gave the Department the benefit of 
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the doubt to adopt some kind of r~gulation and conformity 

with Amendment II. And I think in that order you found 

that certainly Florigrown based on the challenges to 

381.986, that this vertical integration component, the 

caps on the number of medical marijuana treatment center 

licenses component, and then the other component dealing 

with what appeared to be, and I think clearly is, the 

grant of MMTC licenses only to special classes, 

corporations that obviously are given specific privileges 

both by statute and by way that the Department has 

implemented their regulations up to this point. 

So, you found that we had a substantial likelihood 

of success. You found that certainly we had no adequate 

remedy at law in trying to help my clients get treated 

the same way that the Department trea~ed all other 14 

prior possessors of medical marijuana treatment licenses. 

And the only issue that was not addressed in, certainly, 

from the criteria needed to be demonstrated for the grant 

of the motion for temporary injunction, you felt that at 

that point in time it would not be in the public interest 

to grant the injunction because the Department should 

have had an opportunity to at least embrace you order and 

adopt some kind of regulations that were consistent with 

Amendment 2. 

In bold print you gave them until October 3rd of, 
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2018 to come back before you. And as you recall from our 

hearinq, not only did they not embrace any aspect of your 

order, they clearly, through the video we showed of 

Ms. Coppola, exhibited the same desire, the same approach 

of sticking to the absolutely unconstitutional procedures 

that they adhered to prior to that point .. You ruled from 

the bench that we were entitled to the temporary 

injunction. And I think that based on that particular 

findinq, the change, the lack of. the Department to have 

done anythinq in response to what I think was pretty 

clear in the order, you found that Floriqrown was 

sufferinq that level of irreparable harm. 

So, based on that, we -- and I think this is one of 

the issues that we wanted to address, because there's 

been a lot of, I'll call it, noise about what the impact 

of your order was. There have been a lot of submittals 

from entities that purport to identify themselves as the 

House of Representatives. We have got responses from a 

number of different parties. Needless to say, lots of 

folks have come in recognition of the clear reading of 

Amendment 2 and the really, and I'll.say, not mysterious 

findinqs of this Court that what the Leqislature has done 

in an effort to, I think you said, direct or guide the 

implementation of Amendment 2, they just have not 

followed the constitution. And I think based on 
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certainly the Tampa sports Authority case that we cited 

in our memorandum, any time that you've qot a 

constitutional deprivation of that magnitude, that's 

irreparable harm, per se. 

So, the critical aspect of the finding I think what 

qets back to the whole concept of the balancing test is 

this -- and I'm trying to think of a polite way to phrase 

it. But the arguments made by everybody coming in, I 

don't want to say out of the woodwork because obviously 

they want to be heard, but the people that are coming in 

at this late stage in those proceedings. Obviously, this 

case was filed back in DeCemb~r of 2017. But everybody 

coming in now has exaggerated and I would say completely 

and inaccurately described the impact of your order as 

suggesting that it would create this chaos in the 

requlation of medical marijuana treatment centers. 

Well, had they taken the trouble to read the order, 

it was clear that there was already a process in place. 

And the Department's been implementing that process 

certainly on 14 prior occasions. And rather than suggest 

that somehow this is going to create this total 

catastrophe to the Medical Marijuana Act and that the 

federal government is goinq to come and intervene and 

some other aspect of what was clearly stated in the order 

that there's already a series of requlations whether they 
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be de facto or not that the Department has used to issue 

medical marijuana treatment center licenses and 

registrations. 

And I think we were clear in what we were seeking as 

the relief we wanted. We wanted to have the Court enjoin 

those specific unconstitutional aspects of 381.986 and, 

again, they are limited. It's the vertical integration 

that's found nowhere in Amendment 2. It's the caps on 

the number of MMTCs that, again, is found nowhere in 

Amendment 2. And it is the effort that we have to 

challenge that there's no question that who has licenses 

now are all the result of special class privileges that 

have been given to a select few. 

Now, that process that no one wants to recognize 

already implements a $60,000 application fee, background 

checks, recordkeeping. They got labeling, testing, 

security, a $S million bond. So, to suggest that giving 

Florigrown the same benefit given to the other recipients 

of MMTC licenses is somehow going to cause all of this 

domino effect of destruction is completely inaccurate. 

And the record shows that the Department issued 

and I think we certainly got in the record -- the 

Department issued all of the prior what I'll refer to as 

entitlements. I think the last time I was here I called 

them golden tickets. I hope the Court didn't find that 

Appendix 1384 



5

10

15

20

25

9 

1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23:
i 

24 
1 

to be too flip, but I think it's certainly accurate. 

They have reqistered those other 14 entities 

successfully. They have requlated those other 14 

entities successfully. They seem to be operatinq safely. 

As you know from this record, my client certainly 

submitted all of the appropriate documentation so that 

they would meet all of those specific criteria. It was 

listed in the very original letter that they sent. And, 

again, they simply want to be the beneficiaries of the 

same de facto procedures that have been in place and have 

resulted in the issuance of the 14 prior medical 

marijuana treatment center licenses. 

' The constitution requires the Department to 

requlation medical marijuana treatment centers. There's 

nothing in your order that questions that. And there's 

nothing in any of yo~r pleadings, there's no challenge 

that's been made by Florigrown of any legitimate aspect 

of 381.986 that seeks to pursue that. It's only those 

clearly unconstitutional characteristics of 381.986 that 

we challenge and that this Court agreed with us were 

blatantly unconstitutional. 

We said it before, the Department is ignoring the 

law. It requires them to write rules. They can 

certainly address the issues as far as the -- and again 

this gets just to the balancing test of whether this or 
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some ad hoc system is in place. The constitution and the 

will of the voters say what they say. There's a clear 

program in place now that my clients, and I think you 

found, that my clients should enjoy the benefits of the 

processes and procedures in place. They are not asking 

for any special break. They are not asking for any 

abandonment of the processes and procedures that have 

already been in place. They're simply asking that they 

be, candidly, the first registrants to be treated in 

accordance with the clear dictates of Amendment 2 without 

being the beneficiaries of some special law and without 

being subjected to the unconstitutional provisions of 

381.986 that this Court has already ruled upon. 

So, simply stated, JUdge, we have established all 

three elements, I think, we need to 'establish to justify 

the lifting of the stay. You have already found that we 

have a substantial likelihood of success. You have 

alre~dy found that Florigrown is suffering irreparable 

harm. And the merits of the issues dealing with the 

balancing test if there have been no problems up to this 

point, I certainly don't think there have been in the 

operation of the other 14 medical marijuana treatment 

centers, there's no reason to think that granting 

Florigrown and lifting the stay and granting them the 

registration to operate as a medical marijuana treatment 
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center and then go through the inspection process and 

everything else, there's -- as I said, they already have 

everything in place. You register. You get inspected. 

You get your cultivation entitlement. You get your 

dispensary entitlement. It's not a free for all. It's 

certainly well laid out. And that's all my clients are 

seeking to enjoy at this time. 

So, on that basis, Judge, we would respectfully 

submit that we're entitled to a lifting of the stay that 

was a result of the notice of appeal filed, I think, two 

hours before the deadline that you gave for the 

Department to issue my clients their license. Obviously, 

that automatic stay is a special provision that applies 

only to the Government. I would respectfully submit that 

we have shown an entitlement to have a lifting of that 

stay based on the criteria that are established to do so. 

And I'm happy to answer any questions you may have. 

THE COURT: All right. Mr. Gonzalez or Ms. Stoner? 

MR. GONZALEZ: Thank you, Your Honor. 

The appellate courts have repeatedly said that the 

automatic stay should only be vacated in the most 

compelling circumstances and Florigrown bears evidentiary 

burden on that. In the prior two injunction hearings, we 

already argued those elements, irreparable ha~, 

substantial likelihood of success on the merits. I'm not 
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1 qoinq to waste the Court's time rearguinq those. 

2 I know Floriqrown has filed the transcripts from 

3 those hearinqs, and I just refer back to our arguments on 

4 those. And I also respect the fact that Your Honor has 

already rejected our arquments on them, but they are in 

6 the record. 

7 The only other thinqs that I would say in opposition 

8 to this, the purpose of an appellate stay is to maintain 

9 a status quo pendinq the appeal. And the Plaintiff here 

is seekinq to radically alter the status quo with the 

11 vacating of the stay. And, finally, I know the Florida 

12 House has filed some papers in opposition. They have not 

13 yet had their motion to intervene qranted. So, that's 

14 not in front of you in opposition to this motion, but I 

would like to adopt the arguments and affidavits that 

16 they have filed in opposition to that just for the 

17 record. That's all I have. Thank you, Your Honor. 

18 THE COURT: Yes, sir. Mr. Lirot? 

19 MR. LIROT: Well, Judqe, I think in no uncertain 

terms you found the constitution to be pretty compellinq, 

21 and this amendment to the constitution, certainly from 

22 our perspective, the nature of the maqnitude of the 

23 constitutional riqhts in this case, that compellinq 

24, standard I think justifies the relief that we have 

requested. 
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There's no question that the status quo exists for 

14 entities. There will be no disturbance of that status 

quo by granting one more that would be requlated under 

the exact same standards as the ones that are already 

operating. So, again, to suggest that there's going to 

be some domino affect that's going to cause some type of 

untitled chaos, the Department cand~dly and the 

Legislature are the parties that put this in place. The 

effort to create these special interest and, candidly, 

the effort now to protect them, I think certainly justify 

the lifting of the stay. I would like to see at least 

one entity in the state of Florida that did it the right 

way, was recognized for doing it the right way, and was 

given the right to operate in accordance with the 

dictates and the will of the voters of the state of 

Florida to operate a medical marijuana treatment center 

as it should be operated. 

THE COURT: And just so I'm clear, in my order of 

October 5, I state a temporary injunction is entered 

immediately enjoininq the Department of Health from 

registering or licensing any MMTCs pursuant to 

unconstitutional legislative scheme set forth in Section 

381.986 Florida Statutes, also requiring the Department 

by 5:00 p.m. Friday, October 19, 2018, to commence 

registering MMTCs in accordance with the plain lanquage 
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of the Medical Marijuana Amendment and requiring the 

Department to register Florigrown as an MMTC by 5:00 p.m. 

Friday, October 19, 2018, unless the Department can 

clearly demonstrate to this Court that such registration 

would result in unsafe use of medical marijuana by 

qualifying patients. 

And are you saying that if I vacate the automatic 

stay, that those three requirements of my temporary 

injunction would remain in full force and effect? 

MR. LIROT: Yes, Your Honor, and only those 

provisions of the order, which are candidly the only 

things that we challenged in 381.986. 

And, again, not to interrupt what I see that you 

were thinking, but there's been no showing by anyone that 

letting Florigrown operate under the same existing 

regulations would be unsafe or cause any kind of unsafe 

use of medical marijuana to anyone. They are fully 

prepared and have certainly, in their application 

process, attested to all of the legitimate specific 

criteria that Amendment 2 designates as what you have to 

show to be able to do that lawfully and safely. That's 

all they ask. 

THE COURT: All right. 

MR. LIROT: Thank you, Judge. 

THE COURT: I'm going to grant the motion to vacate 
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the automatic stay. And I'm doing it, certainly, taking 

in consideration the compelling circumstances that's 

required under the case law as put forth most clearly by 

that Tampa Sports Authority v. Johnston case cited by the 

Plaintiff's on this. The likelihood of irreparable harm 

if the stay is not granted and the likelihood of success 

on the merits by the entity seeking the stay, each of 

those was thoroughly discussed in my previous orders. 

And in balancing the interest of the parties in this, 

compelling circumstances dictate to me that the stay 

should -- should not remain in effect. 

You know, going back over the history of this case 

before me, as I have stated several times in court and in 

my orders, this, in my opinion, is a very unusual 

constitutional amendment in that it puts significant 

duties on the Department of Health and not the 

Legislature in implementing the Medical Marijuana 

Amendment. And I think we I ve always got to keep in mind 

the pecking order of these laws. And the constitution is 

the supreme law 'of the land and one that overrides any 

statutes or any ordinances or any other type of 

governmental legislation. 

So, we have got the state constitution that has 

these time deadlines in it that is required for the 

Department of Health to implement. And in my reading of 
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1 the Medical Marijuana Amendment, the big concern that the 

2 voters were making sure was going to happen was the, I 

3 think the way it's worded, is the to insure the 

4 availability and safe use of medical marijuana by 

5 qualifying patients. 

6 And, again, it appears to me that in reading over 

7 the - the House's motion to intervene, that somehow I 

8 might have insulted them by stating that they were 

9 attempting to give guidance to the Department in 

10 implementing the statute. I did not mean that to be an 

11 insult to the House, but it was contrary to the 

12 constitution. And all, frankly, I was doing in writing 

13 my order was making sure that all the parties, whether 

14 it's Florigrown or the Department of Health or the House 

15 o~ Representatives or the People of the State of Florida 

16 understand that the constitution overrides all of this. 

17 And we can't be passing legislation that's contrary to 

18 the constitution, or our, frankly, whole system of 

19 government will not be able to last if we do that. 

20 So, I'm going to grant the motion to vacate the 

21 automatic stay, and the stay is lifted. And we can go 

22 through this motion by motion. But, Mr. Lirot, I want 

23 you to draft an order to that effect and run that by 

24 Mr. Gonzalez. And hopefully y'all can get me an agreed 

25, order on that. If not, I will draft my own order working 
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from that. 

MR. LIROT: We'll do our best, Judqe. Thank you. 

THE COURT: Y'all try to qet that to me -- I know we 

qot a holiday week cominq up. This is the beqinninq of a 

holiday week. Can y'all qet that to me by the end of the 

day a week from today? That's Monday 

MR. GONZALEZ: I think that will be fine. 

THE COURT: Nov:ember 26th. 

MR. LIROT: We'll move very swiftly, Judqe. 

THE COURT: Okay. The second motion we have qot 

today is the Defendant's motion to dismiss the first 

amended complaint. 

MR. GONZALEZ: Yes, Your Honor. And; aqain, we have 

made .all of these leqal arquments pr.eviously. Those 

transcripts have been filed from the injunction hearinq. 

They are in the record. So, I will not repeat all of 

those arquments. 

I'll only just add with reqard to writ of mandamus 

on that count, we have arqued in our papers and I have 

litigated this issue before, mandamus is not an available 

remedy to compel an executive in the carryinq out of 

their discretionary functions. And I think you have 

ministerial and discretionary functions that have 

intertwined here. So, I don't think that mandamus is a 

remedy that is available. So, that one should be 
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dismissed for that reason. 

Also, we've argued that the Court doesn't have 

subject matter jurisdiction over Florigrown's petition. 

And this goes to the provisions in the statute. Well, 

actually, let me take that back. The Department had 

denied that attempted registration back in January, and 

then'they dismissed Florigrown's petition for 

administrative hearing. And I guess this is the issue on 

subject -- lack of subject matter jurisdiction. If 

Florigrown wanted the agency action to be reviewed at 

that time, the Administrative Procedure Act says that it 

must be done at First District Court of Appeals. That's 

in Section 120.682(a). And the Department notified 

Florigrown in writing they gave them that right to appeal 

. and they chose not to. They voluntarily waived that, and 

then they are raising these same issues again here. So, 

we don't think there's subject matter jurisdiction. Just 

want to make that clear in the record. 

All of our other arguments regarding their failure 

to state a cause of action, they are in our papers. They 

were argued over several hours at the injunction hearing. 

So, I'm not going to waste everybody's time repeatinq 

those. Thank you, Your Honor. We ask that it be 

dismissed. 

THE COURT: Okay, Mr. Lirot? 
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1 MR. LIROT: Thank you, Judge. 

2 Judge, I think that, again, the argument that the 

3 Administrative Procedures Act somehow bars my client's 

4 seeking access to this Court is both inaccurate and I 

S think - certainly, I think that argument was dispensed 

6 with long ago certainly from the Administrative 

1 Procedures Act not being applicable to this. In fact, 

e I'll just quote from a section of Amendment 2. It says, 

9 Any Florida citizen shall have standing to such judicial 

10 relief to compel compliance with the Department's. 

11 constitutional duties. 

12 Basically, I think in an earlier hearing you 

13 remarked that certainly sounds like someone can go to the 

14 court and ask for injunctive and declaratory - excuse 

15 me, declaratory - gosh, declaratory judgment and 

16 injunctive relief. Sorry for the tonque twister. But I 

11 think the amendment itself provides us that opportunity. 

18 So, to suggest that we're somehow bound by the 

19 Administrative Procedure Act, I think, is both inaccurate 

20 and not consistent with the plain lanquage of Amendment 

21 2. 

22 THE COURT: What about the mandamus argument? 

23 MR. LIROT: Well, Judge, I think the mandamus 

24 argument really goes with a much more general concept. 

2S And I think mandamus is something that's available - and 
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1 I think I'll just quote from the statement in our motion. 

2 It says, the statement for allowing mandamus is when 

3 there's no room for the exercise of discretion and 

4 performance is required as directed by the plain language 

5 of whatever it is you're talking about. 

6 So, the Department doesn't have the discretion not 

7 to comply with the constitution. Amendment 2 calls for 

8 the registration of businesses as MMTCs, and it lists a 

9 series of criteria, which we have already gone into. The 

10 $60,000 application fee, security, all the things that 

11 are already articulated to the Court. So, there's no 

12 discretion in that. It's ministerial. They review the 

13 process. And I think, you know, not to go too far off 

14 field, but a lot of those administrative law cases were 

15 sharply criticiz~d because trying to implement this in 

16 someway that allows for grading and scoring and 

17 implementation I think was analogized to, quote, a 

18 dumpster fire. I don't disagree with that. 

19 So, I think the constitutional provisions of 

20 Amendment 2 make it not discretionary. They make it 

21 ministerial that if you meet those qualifications, you 

22 should be given your registration as an MMTC. And put 

23 another way, Judge, you know there seems to be some 

24 argument that this Court can't issue a mandatory 

25' injunction. I think with the proper showing of 
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1 irreparable ha~ and everything we have already 

2 discussed, substantial likelihood of success, mandamus 

3 might be just another label for a mandatory injunction to 

4 do what needs to be done to get the Department to adhere 

to the plain language of the constitution. 

6 So, I would certainly resist the argument that 

1 mandamus is not an appropriate remedy. I don't think the 

8 exercise of a constitutional right is ever subjected to 

9 the discretion of a governmental agency. And I think my 

clients have shown that it's ministerial, certainly 

11 ministerial in its characteristics and we should be at 

12 least allowed to pursue that in the context of the 

13 pleadings that we filed with the Court. So, we would 

14 respectfully request that this Court deny the 

Department's motion t~ dismiss. 

16 THE COURT: lim going to grant the motion with 

17 regard to the mandamus count. I do believe that the 

18'< and lim going to deny it with regard to the request for 

19 declaratory injunctive relief. The statement of the law 

that Department of Health stated in their motion to 

21 dismiss, I believe, is an accurate statement of the law. 

22 In order to be entitled to a writ of mandamus, the 

23 petitioner must have a clear legal right to the requested 

24 relief, the respondent must have an indisputable legal 

duty to perfo~ the requested action and petitioner must 
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have no other adequate remedy available. You know, here 

I think the petitioner does have an adequate remedy 

available with regard to request for declaratory 

injunctive relief. 

A duty is ministerial when there's no room for 

exercise of discretion and the performance being required 

is directed by law. Mandamus is available only to 

enforce a established legal right, not to establish that 

right. I think the ground that we're treading in this 

case is new ground, and I don't believe it's one that 

would be accurately falling into the category of a 

mandamus action. So, I'm going to grant the mandamus 

motion to dismiss, but deny the motion to dismiss as to 

declaratory injunctive relief on that. 

MR. LIROT: So, would having the pleadings conform 

to what's happened, would that then -- would we will able 

to transfer the request for relief just for a mandatory 

injunction to have the Department issue the registration 

to Florigrown as I think we have already done? 

THE COURT: I have reread the entire complaint, but 

it looks to me like you don't need any amendment on that. 

I think what I'm really saying in my ruling is, I don't 

think it's a proper action for mandamus, but mandamus -

declaratory injunctive relief may provide you the same 

thing you want that a mandamus count would. But if you 
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believe you need to amendment the complaint 

MR. LIROT: I don't think so, Judge. 

THE COURT: It's clear in my mind where we're going 

on this, and it just doesn't appear to me to be a 

mandamus action. There's some things that need to be 

sorted out before I can make a final decision on this 

case one way or another, but I don't believe it's a 

mandamus case. 

MR. LIROT: Understood, Judge. And we don't need to 

amend. I think that the relief that we requested for the 

declaratory judgment and injunctive relief certainly 

encompasses what the Court has granted thus far. 

THE COURT: And, Mr. Gonzalez, in that regard, if 

you would draft the order granting your motion to dismiss 

as to mandamus, but denying it as to declaratory 

injunctive relief, and we'll put the same deadline on 

that. Y'all try to get me an agreed order by the end of 

the day, November 26th. 

MR. GONZALEZ: Yes, Your Honor. 

MR. LIROT: Very good, Judge. 

THE COURT: If you can't get me an agreed order, get 

me your best stab at it at that point, and I'll work hard 

from there. 

MR. LIROT: Very good. Thank you. 

THE COURT: The State's motion to dismiss the first 
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amended complaint. Mr. Gonzalez? 

MR. GONZALEZ: Yes, Your Honor. And this one, I 

think, is really just a formality to clean up their 

pleading under Atwater v. City of weston, the proper 

defendant in a lawsuit challenging constitutionality of 

the statute is the state official charged with enforcing 

the challenged statute. In this case it is the 

Department and the Office of Surgeon General. The State 

of Florida is not the enforcing agency. 

This is an issue when I was the governor's general 

counsel that came up about every other day when somebody 

in the state would sue everybody, because they don't want 

to miss the right defendant. In this case, Florigrown, 

they have the right party to get the relief that they are 

requesting if they are ultimately successful in that. 

THE COURT: So, you have got that law memorized by 

now. 

MR. GONZALEZ: Unfortunately, I suffered through 

daily motions to dismiss the State of Florida. So, we 

just ask that you remove that. It will not have any 

ultimate effect on the relief that they are requesting. 

They are not prejudiced in any way. 

THE COURT: Mr. Lirot? 

MR. LIROT: Judge, I think the record in this case 

bodes against dismissing the State because there's a 
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distinction in the remedies that we seek from these very 

distinct entities. And I think I'll certainly harken 

back to the testimony that you hear from Mr. Bax, from 

Ms. Coppola. This record is replete with evidence that 

the Department, in usinq, I want to say, as an excuse for 

. their conduct thus far, is that they have been influenced 

by the State, that they have been limited by the State, 

that they have somehow been qiven marchinq orders by the 

State. In fact, I think we even established that at one 

point, the State was threateninq to deny them of 

paychecks if they didn't do what the State wanted. 

So, I think there's enouqh of a distinction here 

between those parties and certainly the facts of this 

case to allow us to pursue that cause of action aqainst 

the State as an independent entity. 

THE COURT: Let me ask you for some clarification on 

that. Because, you know, Mr. Gonzalez points out that he 

has dealt with this a lot as counsel for the qovernor. I 

deal with this a lot as a circuit judqe. And, you know, 

I know who the State is when I'm tryinq a felony lawsuit. 

It's the State of Florida v. John Doe, and that's what we 

do. In this case who is the state? That's what I -- I 

don't know here. 

This is a case where you've qot a constitutional 

amendment that clearly puts the burden on the Department 
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of Health to do all of these things. And if you're 

saying the Department of Health is getting guidance from 

the State, are you talking about -- I know they have had 

this legislation that's come in and now the House wants 

to intervene in the case, but the House is doing that 

as -- as the House, not the State. 

MR. LIROT: Right. 

THE COURT: So, who is the State? 

MR. LIROT: The State would, obviously, be the 

Legislature in its entirety, not piecemeal. 

THE COURT: So, if the Senate wanted to intervene 

and the House wanted to intervene, then I would need to 

let both of them in because that would be the State? 

MR. LIROT: You know, we're going to resist that. 

And, again, there's different issues that pertain to the 

House's motion to intervene. But, you know, the State 

would be represented by the Attorney General and they, 

obviously -- whoever they chose as counsel. And I think 

that that would be the legislature in its entirety not 

again, not piecemeal. And, again, it gets down to the 

specific facts of this case. 

It's not bringing in the Governor. It's not some 

named dignitary or something along those lines. It's a 

specific party. They were named as a party. And I think 

that, again, when you file a lawsuit challenging the 
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constitutionality of the statute, you have to notice the 

Attorney General and the State Attorney to, I think, 

invite participation of the State should they choose to 

do so. They didn't do it in this instance, but there's 

certainly, from our perspective, there's a rationale 

behind that to allow the State to participate. 

Now, again, based on the unique nature of this 

amendment, as you have already noted bringing in the 

Department, it is different, but I don't think that the 

State would not be an indispensable party. I think they 

need to be in this case. And, obviously, we have seen 

again the piecemeal efforts from the House. But 
, 

I think 

it's certainly based on the evidence that we have adduced 

thus far, would be a party that we named and, obviously, 

should participate in this action. 

THE COURT: I'm going to grant the motion as to the 

State. I'm pretty familiar with that case law. And when 

it's as clear as this constitutional amendment is that 

the Department of Health is the enforcing agency on this, 

I believe the only necessary defendant in here is the 

Department of Health on that. So, I'm going to grant the 

motion to dismiss as to the State. 

And same as the previous assignment, Mr. Gonzalez, 

if you would do a proposed order to that effect, same 

time deadline. 
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MR. GONZALEZ: Yes, Your Honor. 

THE COURT: The next is Synerqy Wellness's motion to 

intervene. 

MR. FREEDMAN: Good morning, Your Honor. May it 

please the Court. I'm Vel Freedman with Boies Schiller 

Flexner. We represent Synerqy Wellness. 

Your Honor, Synerqy Wellness is a Florida company 

established in 2017 for the sole purpose of operating as 

an MMTC. After we watched the Legislature's October 2017 

deadline come and go, Synerqy took action and joined up 

with the Patients and Producers Alliance, which is a 

nonprofit patients' right group here in Florida. And in 

February of 2018, at Synerqy's urging, the Patients and 

Producers Alliance, which is called PAPA, sued the State 

over the constitutionality of 381.986 actually alleging 

many of the arguments this Court eventually accepted in 

its August and October orders. The key argument being 

that vertical integration and limitations on licensure 

were contrary to the constitution. 

While that case was pending and the Attorney General 

has appeared in that case and has answered, on 

August 30th, 2018, that will be 36 days before the Court 

entered its preliminary injunction order in this case in 

Florigrown, Synerqy continued demonstrating an interest 

in these issues by submitting a request for registration 
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to the Department of Health. A request that the 

Department has completely ignored. 

On October 5th, so 36 days after that registration 

request went out, the Court entered its temporary 

injunction. And five days later, Synergy moved to 

interv~ne in this case to assert its rights to 

registration. And Synergy is, frankly, the first party 

to intervene in this case on behalf of the Plaintiffs. 

go through this history, Judge, just to demonstrate that 

Synergy has a long-established and strong interest in the 

issues being litigated in this courtroom. 

If we turn to the standards governing intervention, 

what's relevant is the type of interest, the timeliness 

of the motion, and the standards applied once a timely 

motion is made by an appropriate intervenor. In the 

te~ of interest, the Florida Supreme Court has clearly 

said the interest has to be direct and immediate so that 

the intervenor will either lose or gain by direct legal 

operation and effective judgment. And that language is 

crucial. And I'll drill down a little bit later on what 

exactly that means. 

But in terms of timeliness, like here when discovery 

is still underway, the pleadings have not yet closed, the 

propose intervenor assures the Court that intervention 

won't cause delay, then the motion is timely. And that's 
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1 the National Wildlife case from the First DCA. And the 

2 Third DCA has actually held that it's an abuse of 

3 discretion to deny intervention at that stage. 

4 Once these two boxes are checked and you have an 

5 appropriate interest and a timely motion, the standard 

6 for intervention is that it should be liberally allowed. 

7 And that, again, is First DCA's National Wildlife case. 

S The Department of Health is the only party objecting 

9 to Synergy's intervention in this case and their sole 

10 objection is that Synerqy's interest is not direct and 

11 inunediate, but it's continqent anq therefore not fitting 

12 for intervention. This completely mischaracterizes 

13 Synergy's interest. Nothing about Synerqy's interest is 

14 continqent. 

15 If the Florigrown loses before this Court, the 

16 Court's judgment will automatically mean that Synergy 

17 cannot register as an MMTC, must apply for a limited 

18 number of vertically inteqrated licenses. And further, 

19 Synergy will not be able to appeal the judgment, which is 

20 one of the most important benefits of intervention. 

21 If Florigrown wins before this Court, the Court's 

22 judgment will automatically mean that Synergy is able to 

23 apply for registration just like Florigrown. The 

24 Department of Health's argument that this benefit isn't 

25, direct completely misstates the concept of direct and 
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indirect benefits. And, in fact, the very case that the 

Department of Health cites, which is Kissoon vs. -- I may 

be pronouncing this right -- wrong, Araujo, A-R-A-U-J-O, 

demonstrates their mistake. 

Kissoon was a medical malpractice case where an 

expert mentioned in the case that a third party doctor 

was responsible for the patient's death. The third party 

doctor moved to intervene in the case to protect himself 

from these slanderous or salacious allegations -

accusations. And the Court held, the First DCA held that 

the interest justifying intervention must result from the 

operation of judgment. And that while the comments made 

during litigation might harm the doctor and hurt his 

reputation, the harm did not result from the judgment, 

but from the comments made during litigation. And to 

quote the First DCA, No judgment in the malpractice 

action in the instant case will directly affect 

Dr. Kissoon. 

\
Here, of course, any judgment in this case will 

directly affect Synergy by either allowing it to apply 

for an uncapped, horizontal registration or precluding it 

from doing so and requiring it instead to apply for a 

limited number of vertically integrated licenses. This 

affect on Synergy is not going to made from comments made 

during trial or side actions that occur during this 
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proceeding. It will be a direct and immediate affect of 

this Court's jUdgment. 

Consequently, Synergy submits respectfully that it's 

demonstrated a long-time interest in the subject matter 

of this litigation, that it has a direct and immediate 

interest in the litigation, and that its motion to 

intervene should be liberally allowed and granted. Thank 

you, Your Honor. 

THE COURT: Does either the Plaintiff or Department 

of Health wish to respond to the motion to intervene? 

MR. LIROT: On behalf of the Plaintiffs, we do not 

oppose the intervention. 

MR. GONZALEZ: Very briefly, Your Honor, on behalf 

of the Department. We do oppose this motion and the 

others. I think there's now maybe 11 that have been 

filed. The Department does not believe that the movant 

has the type of interest that entitles them to 

intervention. The case law that we have quoted says that 

the interest must be of such a direct and immediate 

character that the intervenor will either gain or lose by 

the direct legal operation and effect of the judgment. 

The Department disagrees with what opposing counsel 

has just argued about the outcome of this litigation is 

going to result in the movant automatically or 

immediately receiving a license or registration. I don't 
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1 think that's the case. I think depending on how this 

2 case is ultimately decided, there may be a process in 

3 place that's different than what it is now that they'll 

4 have an opportunity to participate in. But they don't 

gain or lose anything by the immediate operation of 

6 whatever happens here. 

7 So, as the process stands right now, they mayor may 

B not, depending on a number of different factors that 

9 would go on in that process, ultimately get a license. 

If Your Honor's ruling ultimately in this case is that 

11 parts of statute are unconstitutional and there is a 

12 different constitutional statute different from what the 

13 legislature set forth, it's going to govern this under 

14 that scenario. These intervenors proposed intervenors 

would not automatically get anything or lose anything by 

16 however that would go. 

17! So, we think there is a lot of contingency and 

18 speculation in what they potentially would get. So, that 

19 would be our reason for opposing this. And it will be 

the same argument for all the - against all of these 

21 attempts to intervene. 

22 THE COURT: Mr. :Freedman, anything further? 

23 MR. FREEDMAN: I just want to clarify for the Court 

24 that the immediate benefit to Synergy if it wins 

intervention is not that it will automatically 
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1 necessarily gain registration, but it's that it will 

2 automatically be eligible to apply for registration, 

3 something it cannot do now. In fact, in the Court's 

4 order, in its October 5th order and during the temporary 

injunction, the second injunctive requirement is 

6 requiring the Department, by 5:00 p.m. Friday, 

7 October 19th, to commence registering MMTCs in accordance 

8 with the plain language of the Medical Marijuana 

9 Amendment. Synergy, just like Floriqrown if it wins this 

case, isn't automatically entitled to a registration 

11 because it has to check off certain requirements that the 

12 Department has asked it to check off. Synerqy will be in 

13 the exact same status as Floriqrown. It will also have 

14 to check off those boxes. 

While the Department has alluded to many other 

16 intervenors in the case, certainly none, as far as I'm 

17 aware, have applied 36 days before this Court entered its 

18 order and has the demonstrated interest in this 

19: litigation that Synerqy does have. That's all, Your 

Honor. 

21 THE COURT: What I think I want to do on these 

22 motions to intervene - I know we have another one this 

23 morning, too, for Liner Source that Illl hear. But my 

24 thinking is I need to wait to rule on those until after 

the December 5th hearinq because I believe we have got 
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1 other people that want to -- are movinq to intervene.
 

2 And I believe I should rule on that motion after I hear
 

3 from everybody that wants to intervene. So, I'm qoinq to
 

4 reserve rulinq on Synergy's.
 

S And who is here for Liner?
 

6 MS. CROSSLAND: Good morninq, Your Honor. Courtney
 

7 Crossland is here on the phone for Liner Source.
 

8 THE COURT: All right. Does that make sense to
 

9 you -- tell me your last name again.
 

10 MS. CROSSLAND: Crossland. It's C-R-O-S-S-L-A-N-D. 

11 THE COURT: Ms. Crossland, would that make sense to 

12 you? Do you want to argue yours today? I'm not going to 

13 rule until after the December S hearing on the various 

14 motions to intervene. 

lS MS. CROSSLAND: Yes .. I have no objection. to that. 

16 THE COURT: All right. Let's do that. 

17 Mr. Gonzalez? 

18 MR. GONZALEZ: If I can just clarify one thing for 

19 the record. The Department opposes the intervention on 

20 all of these companies that are attempting to intervene, 

21 but I didn't mean to cast a broad enough net to include 

22 any opposition to the Florida House of Representative's 

23 intervention motion. 

24 THE COURT: Right. So, on the others, as far as 

2S Plaintiffs intervening, the Department's position is to 
I 
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object to any of the Plaintiff's, prospective Plaintiffs 

to intervene but not as to the House's motion. 

So, what I'll do, MS. Crossland, is on the -- on 

yours and Synergy's and the other motions to intervene, I 

will rule either at the December 5 hearing or after the 

December 5 hearing. 

Okay. And that leaves us with the House's motion to 

intervene. Mr. Tanenbaum? 

MR. TANENBAUM: Good morning, Your Honor. 

Your Honor, the Florida House of Representatives has 

moved to intervene as an additional defendant in this 

case. It has -- in our motion we have established the 

direct and ~ediate interest that is required to entitle 

an intervention. That direct and immediate interest, I 

think, is revealed in the transcripts in the record in 

this case and it was more revealed today. 

This case has to do with the constitutional 

authority of the Legislature to regulate medical 

marijuana. This is an unusual situation. I think the 

Court even acknowledged that. But it's an unusua~ 

situation because this is a situation where you have the 

will of the voters reflected in Article X, Section 29, 

which, as even the Plaintiffs admit, directly and 

irreconcilably conf~ict with federal policy which makes 

all medical marijuana and all marijuana illegal all the 
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time. 

The question then really is who has the power to 

attempt to resolve this in light of what really is the 

de-supremacy clause which is the one found in the United 

States constitution, which makes federal law in the 

United States constitution the supreme law of the land 

including in Florida. 

The legislature and the legislature has been 

mentioned throughout this case. It is specifically 

mentioned in this Court's orders. The power of the 

legislature to pass laws to attempt to implement this 

amendment in the face of conflicting federal policy, the 

effort or the power of the Legislature to attempt to 

regulate this in some way, the purveying and growing, the 

selling of marijuana in a way that ensures safety but 

also attempting to reconcile this conflict. The 

constitution still, even in the face of Article X, 

Section 29 leaves that authority with the Legislature. 

That's Article III. 

THE COURT: Well, your argument doesn't make any 

sense to me. And bear with me because I'm slow, but 1 ' m 

steady. But seems to me you're saying that any medical 

marijuana legislation is going to conflict with federal 

government requirements, but yet I should let the 

Legislature come into this lawsuit for what reason? 
--~__=::=_-----' 
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1 MR. TANENBAUM: Well, Your Honor, the alternative is 

2 that the Court strikes down the entire medical marijuana 

3 amendment. I don't think anyone is asking that. 

4 THE COURT: If it's contrary to federal policy, I'm 

not sure what - I mean, this is - you know, I think 

6 there was a hint of something like this in earlier 

7 hearing, but all of a sudden I got the Legislature's 

8 motion to intervene using a lot of big fancy words that 

9 made it sound like I didn't know what I was doing on 

this. And I read over it several times because, you 

11 know, the law to me is clearly what Mr. Gonzalez stated 

12, earlier. And that is, in one of these constitutional 

13 challenges that if you're going to challenge some 

14 statute, you sue the enforcing agency. And, of course, I 

have had the Legislature come before me on numerous times 

16 saying, Judge, they have sued the wrong person. They 

17 sued the Legislature. They need to be suinq the 

18 enforcinq aqency. 

19 And now you're cominq in here sayinq I need to let 

you in so that y'all can fix somethinq to make this 

21 unconstitutional constitutional provision. I just don't 

22 understand what you're askinq me to do other than let you 

23 in. But I'm not sure once you qet in, what you can do 

24 othr than -- Mr. Gonzalez is doinq an excellent job of 

representing the Department of Health. 
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1 MR. TANENBAUM: Yes, Your Honor. If I can address 

2 the more immediate question, then I will address the 

3 aspect regarding Mr. Gonzalez and the Department of 

4 Health. 

First of all, the House is asking to intervene to 

6 defend the Legislative power and the Legislative 

7 interest, which Mr. Lirot, I think, just admitted or 

8 conceded that when they said the State of Florida, they 

9 actually meant the Legislature, which seems to me to be a 

concession that the Legislature does have an interest and 

11 presumably is an appropriate party, either House, the 

12 Senate, or both. 

13 But beyond that, with respect to Department of 

14 Health, which your question, Your Honor, obviously, 

correctly notes that is another aspect of the standard 

16 for motion to intervene is that are the interests being 

17 adequately defended. And Mr. Gonzalez, yes, has done a 

18 fine job defending the Department of Health. But there 

19 is a - it may have been missed. There is a diversion 

excuse me, a separation in interest in part. 

21 The Department of Health potentially or I think 

22: actually has taken the position in the past that without 

23 the statute or without legislative involvement, the 

24 Department of Health still would have the authority to 

make substantive rules or constitutional requlations to 
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1 regulate the entry. The House takes the position that 

2 that's not true, that without the Article X, Section 29, 

3 and I think the Florida Supreme Court acknowledges this 

4 as well, that the Department of Health was never given 

S policymaking authority. That was an aspect when the 

6 initial petition was being considered by the Florida 

7 Supreme Court when they said it at the end to guard 

8 against a single subject challenge, that there's no 

9 policymaking authority given to the Department of Health. 

~O And they said that that would be a improper delegation of 

11 Legislative authority. The inference being from that, 

12 well, the Legislative authority not being delegated 

13 remains with the Legislature. 

14 So, there is a separation in part between the 

15 Department of Health, which is doing a fine job 

16 defending - defending the law and the rules, but there 

17 is a separate interest that only the House or from the 

18 Legislative branch can advocate, and that is in part a 

19 conflict or potential conflict still on the defense side. 

20 We're both defending, but that is something that the 

21 House can add. 

22' And the standard really is, you know, intervention 

23 is liberally granted. In this situation you do have 

24 present antagonistic and adverse interest. The House is 

2S clearly, I think, adverse and antagonistic to the 
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1 Plaintiffs in 'this matter. 

2 THE COURT: Are they adverse and antagonistic to the 

3 Department of Health? 

4 MR. TANENBAUM: I don't think we have to be directly 

antagonistic and adverse. 

6 THE COURT: I'm just asking are they. 

7 MR. TANENBAUM: On the - to the extent that they 

8 take the position that they can create constitutional 

9 regulations of substantive matter without the House under 

some authority under Article X, Section 29, yes, there is 

11 a disagreement there. The House takes position that they 

12 don't have that authority. Only the legislature, all the 

13 time has the authority under Article III of the Florida 

14 constitution to make policy for the state of Florida. 

THE COURT: If the Legislature makes policy for the 

16 state of Florida, it's got to be policy that's 

17 constitutional, right? 

18 MR. TANENBAUM: Yes. At the same time, Your Honor, 

19 as I note at the beginning, this is an unusual situation 

where everyone has been talking about the will of the 

21 voters. And that's great, and it's reflected in Article 

22 X, Section 29. But who is authorized to thread that 

23i needle or do something to effectuate the will of the 

24 voters while trying to hue to s'ome - some suggestion 

from the federal government as to what their policy is 
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and is	 not, where they are going to enforce, and where 

they are not. 

No one has argued, and certainly not the House 

either, no one is arguing that the Court should just 

invalidate the medical marijuana amendment under federal 

preemption. As we note in our papers, this Court is 

bound to enforce federal law just as much as it's bound 

to enforce state law. There is this conflict that should 

be resolved: What to do short of invalidating the 

Medical Marijuana Amendment. No one is arguing that. 

'	 But the Legislature, as the voice of the people, has the 

authority to pass laws to attempt to effectuate this 
.' 

amendment in this awkward and unusual situation. 

And that's why the House is asking to intervene is 

to advocate that position. It has not been -- that issue 

has not been spoken to thoroughly. And the House is 

well-suited to do that. 

If I may just note there was -- there's been some 

discussion about proper parties and that may be the 

Court's next question is, well what about Atwater and 

what Mr. Gonzalez has already argued. To be clear, 

Atwater was a justiciability question. Now, when we talk 

about -- in that instance the issue, the problem was that 

none of the defendants that have been sued actually had 

the authority to grant any relief that the Plaintiffs 
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were seeking. So, when the reference to a proper party, 

the issue there is they didn't sue someone that could 

give rise to justiciable issue and then it was 

jurisdictional as a problem. That's not an issue here. 

And the standard for motion to intervene is slightly 

different. And there are a variety of cases where the 

Courts have determined that the House or the Senate have 

a legitimate interest separately to get involved when its 

authority is challenged. That's Coalition for Adequacy, 

Brown v. Butterworth, both of those cases illustrate 

situations where there is a Legislative interest. The 

Coalition for Adequacy, that was an appropriation issue. 

Brown v. Butterworth, it was congressional districting 

which also had to do with Legislative power. 

To get back, I have been in a couple of those cases 

in front of Your Honor where the House or the Senate have 

challenged this Court's authority, but it wasn't -- with 

respect to them being defendants, but it wasn't them 

being proper parties. It was the power of the Court to 

order or fix appropriations or order the legislature to 

pass a particular law or pass particular appropriation, 

which is separate and apart from what the House is 

seeking to do here which is to advocate a legal position 

and defend the Legislative authority in this court on 

this issue .. 
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1 THE COURT: Well, it sounds like - has the House 

2 considered filing suit against the federal government? 

3 Because it looks like to me that's where the - the rub 

4 is if there is one here is - is that the Legislature is 

5 saying, look, our voters have passed this constitutional 

6 amendment allowing medical marijuana in the state of 

7 Florida and we, the House, are concerned about whether we 

8 can do that under federal law. Seems like that would be 

9 what we would be doing, is the House would be suing the 

10 ' federal government. But I guess I just get lost in your 

11 argument there as to what - what the House could really 

12 do in this litigation. 

13 MR. TANENBAUM: 

14 legislature to -

lS THE COURT: No. 

16 that. 

17 MR. TANENBAUM: 

18 in this Court. 

Defend the authority of the 

You have said that. I understand 

Which is being challenged directly 

19 THE COURT: Which happens every time you have a 

20 constitutional challenge. 

21 MR. TANENBAUM: Yes, and we have intervened in the 

22 past. 

23 THE COURT: Most of the time the Legislature doesn't 

24 want to get involved. 

25 MR. TANENBAUM: Well, the House intervened earlier 
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1 this year in this court in the Northwood case - excuse 

2 me, last year intervened in the Northwood case to 

3 defend -

4 THE COURT: Right. I'm not saying it doesn't 

S happen. I just said most of the time I get motions from 

6 the House and the Senate saying you got the wrong party, 

7 we shouldn't be in here. 

8 MR. TANENBAUM: Well, since I have been here, Your 

9 Honor, for the last two years, those arguments have been 

10 centered on the Court's power to order the Legislature to 

11 make appropriations or pass laws, not arguing that the 

12 House or the Senate was improperly sued for purposes of 

13 defending a statute that they adopted. 

14 THE COURT: All right. Anything further on the 

lS House's motion to intervene? 

16 MR. TANENBAUM: Only to the extent that the Court 

17 needs me to address the argument that I don't -

18 actually, I don't fully understand in opposition that the 

19 Plaintiff's have made, which is that somehow the Florida 

20 House of Representatives is not a constitutional 

21 institution that can proceed on its own as an entity in 

22; this Court. And I would - for that purpose, I would 

23 note, first of all, Article III which actually mentions 

24 the Florida House of Representatives as a legislative 

2S body, and then the cases that have been adjudicated by 
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1 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16, 

17 

18 

19 

21 

22 

23 

24 

the Florida Supreme Court recoqnizinq the Florida House 

and the Florida Senate as separate entities that can sue. 

That would be Florida House of Representatives v. 

Martinez, 555 So.2d 839; Florida Senate v. Graham, 412 

So.2d 360; and Florida House of Representatives v. Crist, 

999 So.2d 601. There are a variety of others as well. 

THE COURT: Am I qoinq to qet a motion to intervene 

from the Senate? 

MR. TANENBAUM: I don't know. They haven't 

contacted me as of yet. 

THE COURT: Have you contacted them? 

MR. TANENBAUM: They're aware of this lawsuit, and I 

forwarded them our papers. I should note, Your Honor, 

there's no case law that requires both houses to 

participate in litiqation for it to be an appropriate 

involvement in a leqislative interest. 

THE COURT: I didn't suqqest there was any case law 

to that effect, but I didn't -- you know, it seemed 

unusual to me that the House wanted to intervene and you 

didn't state in your motion that you're doinq this on 

behalf of the Senate, too, or there was nothinq in there 

about what the Senate wants to do. 

MR. TANENBAUM: The Florida House is proceedinq in 

its own riqht as half of the Leqislature. And, Your 

Honor, and so I'm not misunderstood, the Florida House is 
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not here to try and invalidate the Medical Marijuana 

Amendment. In fact, the Florida House is here trying to 

intervene to save it, in fact. And the Legislature is 

the only entity in the state of Florida authorized to 

make policies to effectuate the will of the voters and 

try and make that happen. Thank you, Your Honor. 

THE COURT: Any response from this Plaintiff's or 

the defense on the House's motion to intervene. 

MR. LIROT: Yes, please, Judge. 

Judge, we vigorously oppose this motion. And 

candidly you already granted the motion to dismiss on the 

State after I articulated what we thought we wanted to 

pursue in that direction. 

But the problem with this gets more to the basics of 

intervention. First of all, this is too late in the game 

for the House to come in and try to protect the oligopoly 

that it created and has been funded by to participate in 

this litigation. I think you already familiarized 

yourself with the order that we attached to our motion to 

lift the stay. 

We were concerned because the level of criticism 

that the House gave saying that your order was rife with 

substantive and procedural errors and then saying things 

that were fundamentally untrue about the proceedinqs 

before this Court was really just inflammatory. 
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It would appear from our perspective that certainly 

the House has been trying to essentially bully their way 

into this case. I think they filed vast numbers of 

documents Friday after 5:00. We had to file a motion to 

strike that. It seems like they are making it up as they 

go along and that kind of conduct just can't be 

countenanced. 

I don't think as intervenors they can ask this Court 

to reconsider prior aspects of what you have already 

ruled on. They are bound by the record in this case. 

They are bound by the previous rulings. 

We went into the Cole memo extensively with 

Ms. Coppola on the stand. And I think that took a 

substantial amount of time. There is no state medical 

marijuana law that doesn't run directly contrary to the 

federal government. And I think there is 40 states now 

that have medical marijuana provisions, 10 that have 

recreational marijuana allowances in the state. 

To suggest that somehow asking the Department to 

follow the policies that are already in place is going to 

result in, and I'll quote from the letter, no rules, 

procedures, or infrastructure, I just think that's 

inaccurate. And I don I t think that the House, under any 

analysis, can try to come into this case in an effort to 

protect what this' Court has already found to be 
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1 unconstitutional. 

2 Just to cut to the chase. If they are going to 

3 implement policy, I think as you said, there's a pecking 

4 order. Their policy has to reflect the dictates of the 

S constitution, the plain language of Amendment 2. 

6 Regardless of what they want the policy to be, the voters 

7 of the state of Florida have spoken. They have 

8 articulated what their desires are. They have stated 

9 their will. So, any policy that's not entirely 

10 . consistent with that, I would respectfully submit is 

11 unconstitutional. 

12 If they want to save the act, as I think was the 

13 closing comment, they need to implement whatever it is 

14 they think will conform and remain consistent with the 

lS dictates of the Amendment 2 rather than det~r it, rather 

16 than focus on limitations that are nowhere within the 

17 amendment, rather than grant licenses to special classes. 

18 I think the writing's on the wall. The executive 

19 branch, through the Department, has the ability to defend 

20, this case. And certainly the legislature, through the 

21, House or the 11 people that signed this letter -- we're 

22 really not sure under what authority since the House is 

23 not in session, we don't know under what authority they 

24 are pursuing this, but they just aren't proper 

2S intervenors. There's nothing about their participation 
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in this case that would do anything other than delay it, 

complicate it, and, from our perspective, just seek to 

try to have this Court reverse the findings that it's 

made about the blatant unconstitutionality of 381.986. 

If they want to save Amendment 2, they should follow 

Amendment 2. We resist their intervention at this time, 

Your Honor. 

And, again, I'm happy to answer any questions you 

may have. 

THE COURT: Mr. Gonzalez? 

MR. GONZALEZ: I have nothing further, Your Honor. 

THE COURT: Anything further from the House on the 

motion to intervene? 

MR. TANENBAUM: Your Honor, I failed to address the, 

I guess, the timing aspect of this. And I mentioned in 

our papers, and I'll mention it here again. The 

pleadings are not closed. There's not been an answer 

submitted yet. The Court just ruled on the motion to 

dismiss. No trial has been set. Discovery is not 

closed. This case, under the case law, t~ing would not 

be a basis to deny the motion to intervene. And that's 

what we got. Thank you, Your Honor. 

THE COURT: All right, sir. I'm going to deny the 

House's motion to intervene. To me, clearly under the 

law, the proper defendant in the case is the Department 
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of Health on this. And I'm sure the House is fully 

capable of giving guidance to the Department of Health as 

to proceeding in the case. So, 1 1 m going to deny the 

motion to intervene on behalf of the House. 

Okay. I think they covers everything today. 

MR. LIROT: Judge, there was one last, what I'll 

call, bookkeeping matter that I wanted to bring to the 

Court's attention. When the Court issued its October 5th 

order granting the motion for temporary injunction, I 

know during the hearing we talked very generally about 

the concept of a bond. I know that there certainly is a 

requirement that be considered. Florigrown took the 

position that the $60,000 application fee might be seen 

as an appropriate bond. But I didn I t want to leave that 

matter unaddressed just because of the issues that 

contemplate that as a component of an order granting a 

motion for a temporary injunction. If the Court wants to 

consider as an ore tenus motion to amend it, a very 

minimal or "nominal bond might be appropriate, but we 

leave that with the discretion of the Court. 

THE COURT: Are you in a position to argue that 

today, Mr. Gonzalez? 

MR. GONZALEZ: No, Your Honor. 

THE COURT: All right. We'll have to take that up 

on December 5. 
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MR. LIROT: Very good, Judge. 

MR. TANENBAUM: Your Honor? 

THE COURT: Yes, sir, Mr. Tanenbaum? 

MR. TANENBAUM: Just in the interest of timing, 

because I have heard a lot about timing here, I have a 

draft order denying the House's motion to intervene. 

THE COURT: If you've got that, just run that by 

Mr. Lirot and Mr. Gonzalez to see if there's any 

objections from them to that. 

MR. LIROT: Judge, based on what I anticipate is the 

next procedural step, I think perhaps it needs to 

articulate some findings of fact and conclusion of law. 

It's rather brief. I would prefer something that 

articulated more bases than this particular proposed 

order does. 

THE COURT: All right. 

MR. TANENBAUM: Your Honor, it's a standard order 

denying the motion. And the Court has 'already stated its 

reasons on the record. It's been argued, and it's 

preserved for appeal. 

~HE COURT: Well, Mr. Tanenbaum, work with Mr. Lirot 

to try to get me an agreed order on that. If you can't 

get me an ,agreed order, I'll draft my own on the motion 

to intervene of the House. All right. Court is 

adjourned. 
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(Bearing concluded at 9:21 p.m.) 
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