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IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE,  DCA Case No. 1D18-4471 
COURTNEY COPPOLA, IN HER OFFICIAL L.T. Case No. 2017-CA-2549 
CAPACITY AS DIRECTOR OF THE OFFICE 
OF MEDICAL MARIJUANA USE, ET AL., 

Appellant,  

vs.  

FLORIGROWN, LLC, A FLORIDA LIMITED 
LIABILITY COMPANY AND VOICE OF  
FREEDOM, INC., D/B/A FLORIGROWN, 

Appellees. 
/ 

MOTION TO RELINQUISH JURISDICTION FOR  
LIMITED PURPOSE OF ADDRESSING BOND AND DIRECTING THAT 
FLORIGROWN’S ANSWER BRIEF BE FILED WITHIN 10 DAYS AFTER 

THE TRIAL COURT SETS A BOND 

Appellees Florigrown, LLC and Voice of Freedom, Inc. (“Florigrown”) 

request that this Court relinquish jurisdiction to the trial court for 30 days for the 

limited purpose of allowing the trial court to address the proper amount of a bond 

for the Injunction Order at issue in this appeal.  Florigrown further requests this 

Court direct that Florigrown’s Answer Brief be filed within 10 days after the trial 

court issues its order setting the injunction bond.  The Injunction Order declares 

legislation involving article X, section 29, of the Florida Constitution, 
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unconstitutional and directs the Department of Health (“Department”) to comply 

with its constitutional duty to begin registering Medical Marijuana Treatment 

Centers (“MMTCs”)—which it was required to have done by October 2017 per the 

constitutional requirements.  Article X, section 29 dramatically expanded access to 

medical marijuana in Florida, and this appeal will have significant impact on the 

citizens of Florida and their ability to obtain medical marijuana.  Relinquishment 

will (1) allow the trial court to modify the Injunction Order to include a bond 

amount, (2) moot the technical argument that the injunction is invalid because it 

does not set a bond, and (3) allow this Court to focus on the substantive merits of 

this appeal rather than the technical bond issue—which the Department agrees is 

imperative.  

BACKGROUND AND ARGUMENT 

This case involves the constitutionality of legislation that conflicts with the 

plain language of article X, section 29, of the Florida Constitution, commonly 

referred to as Amendment 2.  App. 6.  Amendment 2—which significantly 

expanded the use of medical marijuana in Florida—was overwhelmingly adopted 

by over 71% of Florida voters on November 8, 2016.  Id.  The Amendment is 

unique because it places the duties on the Department rather than the Legislature to 

ensure the availability and safe use of medical marijuana by qualifying patients. 

App. 15.  The Amendment also placed time limits on the Department’s duties with 
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the intent of expediting the availability and safe use of medical marijuana—giving 

the Department six months to adopt regulations implementing the Amendment and 

nine months to begin registering MMTCs.  App. 7.  Although the Amendment was 

passed in November 2016 and expressly set a six-month deadline to adopt 

regulations, to date, the Department has not done so.  App. 7, 14.  Instead, the 

Legislature amended section 381.986, Florida Statutes, to purportedly implement 

the Amendment and to limit the availability of medical marijuana and the number 

and type of MMTCs that can be registered with the Department.  App. 7-10. 

In this case, Florigrown sought declaratory and injunctive relief challenging 

the constitutionality of certain provisions in section 381.986.  App. 6.  After a full 

evidentiary hearing, the trial court entered an order finding that Florigrown is 

likely to succeed on the merits of its constitutional challenge, finding that the 

Legislation directly conflicts with Amendment 2’s plain language and directives 

and that Florigrown has no adequate remedy at law.  App. 5-12.  Thereafter, the 

court issued an Injunction Order additionally finding that Florigrown and Florida’s 

citizens will suffer irreparable harm in the absence of a temporary injunction and 

that issuance of a temporary injunction would be in the public interest.  App. 13-

18.  It then directed that the Department register Florigrown by October 19, 2018 

or “clearly demonstrate to th[e] court that such registration would result in unsafe 

use of medical marijuana by qualifying patients.”  App. 17.  
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The Department never attempted to make such a demonstration and instead 

appealed the Injunction Order, which resulted in an automatic stay of the 

registration.  App. 19.  After the trial court vacated that automatic stay, this Court 

subsequently reinstituted it—but directed that this appeal be expedited.1  Ord., Oct. 

18, 2018. 

The Department filed its Initial Brief on December 20, 2018.  In its brief, the 

Department’s first argument is that the Injunction Order is facially invalid because 

it fails to require a bond per Florida Rule of Civil Procedure 1.610(b).  Florigrown 

acknowledges that the Injunction Order does not contain any requirement for a 

bond.  

In this particular case, however, the posting of a bond pursuant to Rule of 

Civil Procedure 1.610(b), “conditioned for the payment of costs and damages 

sustained by the adverse party if the adverse party is wrongfully enjoined,” would 

primarily, if not entirely, be a mere formality.  Under the unique circumstances of 

this case, the Department would not suffer any damages as a result of the 

injunction because the injunction simply requires the Department’s adherence to 

the plain language of the highest law of the state, the Constitution.  The injunction 

simply: (1) temporarily precludes the Department from applying an “implementing 

statute” that has been found unconstitutional; and (2) directs the Department to 

1 The Department never raised the absence of the bond as a ground for lifting 
the automatic stay.   
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instead follow the plain language of a citizen initiative. Even if it was later 

determined that the Department was “wrongfully enjoined,” which it was not, the 

Department would not sustain any damages as a result other than costs related to 

taking this appeal, which is the entire purpose of the bond.  

Consistent with the above, the Amendment contemplates that it might be 

necessary to bring a proceeding such as this to “seek judicial relief to compel 

compliance with the Department’s constitutional duties.”  Art. X, § 29(d)(3), Fla. 

Const.  Yet, it includes no requirement that a bond be posted in favor of the 

Department.  Further, as the trial court was aware, if the Department were to abide 

by its injunction, Florigrown would, among a host of other requirements, have to 

immediately post a bond in the amount of $5 million payable to the Department 

before it could touch any marijuana at all.  For all these reasons, it is questionable 

as to whether, under these unique circumstances, an additional bond is required for 

the Injunction Order. 

Florigrown nevertheless brought the bond issue to the trial court’s attention 

by filing a Motion To Correct Or Supplement Order Granting Motion For 

Temporary Injunction To Address Bond Issue.  App. 21-25.  On December 20, 

2018, the trial court held a hearing on the motion and the court indicated it intends 

to enter an order addressing the bond issue.  Florida Rule of Appellate Procedure 

9.130(f) prevents a trial court from entering an order disposing of or interfering 
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with a pending appeal of a non-final order.  Because the Department has now 

asserted the Injunction Order is invalid because it does not set a bond, if the trial 

court enters an order amending the Injunction Order to include a bond, the order 

could run afoul of Rule 9.130(f).  Accordingly, Florigrown believes that a 30-day 

relinquishment is appropriate to allow the trial court to amend the Injunction Order 

to set a bond and allow the appeal to proceed on its merits. 

Relinquishment would facilitate this appeal because it would moot any issue 

regarding the failure of the Injunction Order to set a bond and allow the appeal to 

proceed on its merits.  See, e.g., Fu Sheng Indus. Co., Ltd. v. T/F Sys., Inc., 690 So. 

2d 617, 620 (Fla. 4th DCA 1997) (explaining that during the course of appeal, 

appellate court relinquished jurisdiction with directions that the trial court set an 

appropriate bond).  Florigrown believes it is imperative that the substantive merits 

of the constitutional arguments involving Amendment 2 and section 381.986 be 

resolved.  The Department agrees.  See Ini. Br. at 15 (“[I]f the Court reversed on 

facial defects alone, the trial court might repeat its other legal errors.  In that 

instance, a second appeal would be necessary, judicial resources would be 

expended unnecessarily, and confusion and uncertainty would continue longer.”).   

While the Department makes other facial defect arguments, Florigrown’s 

answer brief will establish that those arguments are without merit under the 

circumstances of this case. 
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Accordingly, relinquishing this case to the trial court for 30 days and 

requiring Florigrown’s Answer Brief to be filed within 10 days after the trial court 

enters an order setting a bond will conserve judicial resources, allow this appeal to 

proceed on the substantive issues, and otherwise assist in expediting the issues in 

this appeal. 

Certificate of Consultation:  The undersigned has communicated with 

counsel for the Department, who has authorized the undersigned to represent that 

the Department takes no position on the relief sought in this Motion. 

WHEREFORE, Florigrown respectfully requests that this Court enter an 

order relinquishing this case to the trial court for 30 days to allow it to enter an 

order addressing the bond issue and requiring that Florigrown’s Answer Brief be 

filed within 10 days after the trial court enters an order setting a bond. 
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Respectfully submitted, 

/s/ Katherine E. Giddings        
KATHERINE E. GIDDINGS, BCS 
(949396) 
katherine.giddings@akerman.com 
elisa.miller@akerman.com 
michele.rowe@akerman.com 
Akerman LLP 
106 East College Avenue, Suite 1200 
Tallahassee, Florida  32301 
Telephone:  (850) 224-9634 
Telecopier:  (850) 222-0103 

LUKE LIROT (714836) 
luke2@lirotlaw.com 
jimmy@lirotlaw.com 
justin@lirotlaw.com 
Luke Lirot, P.A. 
2240 Belleair Rd., Ste. 190 
Clearwater, FL 33764 
Telephone:  (727) 536-2100 
Telecopier:  (727) 536-2110 

JONATHAN S. ROBBINS (989428) 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301 
Telephone:  (954) 463-2700 
Telecopier:  (954) 463-2224 

ARI H. GERSTIN (0839671) 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh St., Ste. 1100 
Miami, FL 33131 
Telephone:  (305) 374-5600 
Telecopier:  (305) 374-5095 

Attorneys for Appellees 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY on this 9th day of January 2019 that a true and correct 

copy of the foregoing has been furnished by E-Mail to all parties listed below. 

Rachel Nordby, Esq. 
Amber Stoner Nunnally, Esq. 
Jason B. Gonzalez, Esq. 
Shutts & Bowen LLP 
215 S. Monroe St., Ste. 804 
Tallahassee, FL 32301 
rnordby@shutts.com 
amberstoner@shutts.com 
jasongonzalez@shutts.com 
mpoppell@shutts.com 
(Attorneys for Appellant) 

/s/ Katherine E. Giddings  
KATHERINE E. GIDDINGS, BCS


