
IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

Case No. 1D18-4471;
L.T. Case No. 2017-CA-2549

FLORIDA DEPARTMENT OF HEALTH,
OFFICE OF MEDICAL MARIJUANA USE, et al.

Appellants,

v.

FLORIGROWN, LLC, a Florida limited liability company, and
VOICE OF FREEDOM INC. d/b/a FLORIGROWN,

Appellees.

MOTION FOR REVIEW OF ORDER VACATING AUTOMATIC STAY
AND REQUEST FOR EXPEDITED TREATMENT

Pursuant to Florida Rule of Appellate Procedure 9.310(f), Appellants

(collectively, the “Department”) seek expedited review of the trial court’s order

vacating the automatic stay of its order granting injunctive relief in favor of

Appellees (collectively, “Florigrown”). The trial court vacated the automatic stay

after concluding that Florigrown will likely succeed on its challenge to section

381.986, Florida Statutes, and that it will suffer irreparable harm if it is not

immediately registered as an MMTC pursuant to the Medical Marijuana

Amendment in article X, section 29 of the Florida Constitution (the

R
E

C
E

IV
E

D
, 1

2/
5/

20
18

 1
2:

35
 P

M
, K

ri
st

in
a 

Sa
m

ue
ls

, F
ir

st
 D

is
tr

ic
t C

ou
rt

 o
f 

A
pp

ea
l



2

“Amendment”).

The trial court’s order is a departure from settled law requiring that an

automatic stay remain in place except under the most compelling circumstances.

This Court should quash that decision and reinstate the automatic stay to maintain

the status quo while this appeal is pending and to avoid any further disruption and

uncertainty throughout the State in the implementation and enforcement of

Florida’s Medical Marijuana Amendment.

Because the automatic stay has been lifted and the trial court has ordered the

Department to register Florigrown as an MMTC by December 14, 2018, the

Department respectfully requests expedited treatment and an immediate

reimposition of the stay pending this Court’s resolution of this motion. See Fla. R.

App. P. 9.300(a); see also Fla. Dep’t of Health v. People United for Medical

Marijuana, Case No. 1D18-2206 (June 6, 2018) (order to show cause) (“The

automatic stay provided by Florida Rule of Appellate Procedure 9.310(b)(2) shall

remain in effect pending a final ruling on the motion for review by this Court.”).

BACKGROUND AND COURSE OF PROCEEDINGS

On November 8, 2016, Florida voters approved the Amendment, which

expands the class of qualified patients eligible to access medical marijuana

through Medical Marijuana Treatment Centers (“MMTCs”). The Amendment
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directs the Department to issue reasonable regulations for its implementation and

enforcement. See art. X, § 29(d), Fla. Const.

The Amendment, which became effective on January 3, 2017, states in

pertinent part that the Department shall:

promulgate procedures for the registration of MMTCs
that includes procedures for the issuance, renewal,
suspension and revocation of registration, and the
standards to ensure proper security, record keeping,
testing, labeling, inspection and safety.

Art. X, § 29(d)(1)c., Fla. Const.

On January 17, 2017, Florigrown sent a letter to the Department purporting

to “register” as an MMTC. App. 35-37. The Department denied Florigrown’s

request because a process to register MMTCs was not yet in place. App. 40-41.

Florigrown challenged the denial, asserting that it was entitled to immediate

registration under the Amendment. App. 44. The Department dismissed the

challenge as premature. App. 43-48.

In June 2017, the Legislature amended section 381.986, Florida Statutes, to

require the Department to issue a designated number of MMTC licenses to entities

that meet certain qualifying criteria. See § 381.986(8), Fla. Stat. The Legislature

made additional amendments to section 381.986 during the 2018 legislative

session.
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In its First Amended Complaint, Florigrown sought declaratory, injunctive,

and mandamus relief compelling the Department to comply with the Amendment.

App. 4-5. They also sought a determination as to the constitutionality of section

381.986. App. 6.

Florigrown also sought temporary injunctive relief. App. 99-128. On

October 5, 2018, the trial court granted the request for an injunction by “(1)

immediately enjoining the Department of Health from registering or licensing any

MMTCs pursuant to the unconstitutional legislative scheme set forth in Section

381.986, Florida Statutes, (2) requiring the Department by 5:00 PM Friday,

October 19, 2018 to commence registering MMTCs in accordance with the plain

language of the Medical Marijuana Amendment, and (3) requiring the Department

to register Florigrown as an MMTC by 5:00 PM Friday, October 19, 2018 . . . .”

App. 325-330.

The Department filed a Notice of Appeal, which triggered an automatic stay

of the Injunction Order as authorized by Florida Rule of Appellate Procedure

9.310(b)(2). App. 331.

Florigrown filed a Motion to Vacate Automatic Stay. App. 347-68. The trial

court orally granted the motion at a hearing on November 19, 2018, ruling as

follows:
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I’m going to grant the motion to vacate the automatic stay. And
I’m doing it, certainly, taking in consideration the compelling
circumstances that’s required under the case law as put forth  most
clearly by that Tampa Sports Authority v. Johnston case cited by the
Plaintiff’s [sic] on this. The likelihood of irreparable harm if the stay
is not granted and the likelihood of success on the merits by the entity
seeking the stay, each of those was thoroughly discussed in my
previous orders. And in balancing the interest of the parties in this,
compelling circumstances dictate to me that the stay should – should
not remain in effect.

You know, going back over the history of this case before me,
as I have stated several times in court and in my orders, this, in my
opinion, is a very unusual constitutional amendment in that it puts
significant duties on the Department of Health and not the Legislature
in implementing the Medical Marijuana Amendment. And I think
we’ve always got to keep in mind the pecking order of these laws.
And the constitution is the supreme law of the land and one that
overrides any statutes or any ordinances or any other type of
governmental legislation.

So, we have got the state constitution that has these time
deadlines in it that is required for the Department of Health to
implement. And in my reading of the Medical Marijuana Amendment,
the big concern that the voters were making sure was going to happen
was the, I think the way it’s worded, is the – to insure the availability
and safe use of medical marijuana by qualifying patients.

And, again, it appears to me that in reading over the – the
House’s motion to intervene, that somehow I might have insulted
them by stating that they were attempting to give guidance to the
Department in implementing the statute. I did not mean that to be an
insult to the House, but it was contrary to the constitution. And all,
frankly, I was doing in writing my order was making sure that all the
parties, whether it’s Florigrown or the Department of Health or the
House of Representatives or the People of the State of Florida
understand that the constitution overrides all of this. And we can’t be
passing legislation that’s contrary to the constitution, or our, frankly,
whole system of government will not be able to last if we do that.

App. 653-55.
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On December 4, 2018, the trial court then entered a written order

memorializing the oral ruling and reinstating its October 5 order by “(1) enjoining

the Department of Health from registering or licensing any MMTCs pursuant to

the unconstitutional legislative scheme set forth in Section 381.9[8]6, Florida

Statutes, (2) requiring the Department to commence registration of MMTCs in

accordance with the plain language of the Medical Marijuana Amendment, and (3)

requiring the Department to register Florigrown as an MMTC on or before

December 14, 2018 unless the Department can clearly demonstrate to this Court

that such registration would result in unsafe use of medical marijuana by

qualifying patients.” App. 389-90 (emphasis added).

This motion to review the trial court’s order vacating the automatic stay

follows.

LEGAL STANDARD

The Department’s timely appeal in this case automatically stayed the

Injunction Order pending this Court’s review. See Fla. R. App. P. 9.130(b)(2).

There is a good reason for this. The automatic stay “accord[s] judicial deference to

governmental decisions.” Fla. Dep’t of Health v. People United for Med.

Marijuana, 250 So. 3d 825, 828 (Fla. 1st DCA 2018). It assumes that those

decisions “are made in the public interest” and “that any adverse consequences
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realized from proceeding under an erroneous judgment harm the public generally.”

Dep’t of Envtl. Prot. v. Pringle, 707 So. 2d 387, 390 (Fla. 1st DCA 1998) (quoting

St. Lucie Cty. v. N. Palm Dev. Corp., 444 So. 2d 1133, 1135 (Fla. 4th DCA 1984)).

Implicit in these assumptions is the need to prevent instability and fluctuations in

public policy as cases proceed through the appellate process.

Rule 9.130(b)(2) grants a trial court the authority to vacate an automatic

stay, but the court may do so only “under the most compelling circumstances.”

People United, 250 So. 3d at 828 (quoting Pringle, 707 So. 2d at 390). Under this

rigorous standard, a party seeking to vacate an automatic stay bears the burden “to

establish an evidentiary basis for the existence of such ‘compelling

circumstances.’” Pringle, 707 So. 2d at 390. To meet this high burden, the moving

party must demonstrate that “the equities are overwhelming[ly] titled against

maintaining the stay.” People United, 250 So. 3d at 828 (quoting Tampa Sports

Auth. v. Johnston, 914 So. 2d 1076, 1084 (Fla. 2d DCA 2005)). In addition, the

trial court must consider “(1) the government’s likelihood of success on appeal,

and (2) the likelihood of irreparable harm if the automatic stay is reinstated.” Id.

ARGUMENT

A. Florigrown failed to meet its evidentiary burden therefore the
trial court erred in vacating the automatic stay.

Florigrown failed to provide the trial court with any evidence to establish
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compelling circumstances that overwhelmingly tilt against maintaining the

automatic stay of the Injunction Order pending appellate review. In fact, the

evidence in the record shows conclusively that there are registered MMTCs

currently distributing medical marijuana to patients throughout the state every day.

First, the Amendment directs the Department to do only two things—issue

regulations that “ensure the availability and safe use of medical marijuana by

qualifying patients” within six months of the Amendment’s effective date, art. X, §

29(d), Fla. Const., and begin issuing patient and caregiver identification cards and

registering MMTCs within nine months of the Amendment’s effective date, id.

There is no dispute the Department has promulgated rules, provided patient and

caregiver identification cards, and begun issuing MMTC licenses.

In fact, the record reflects that there are currently 14 MMTCs registered and

licensed by the Department for operation in Florida. App. 386. Combined, those

14 MMTCs operate 72 dispensing locations throughout the state. App. 386-87. In

January 2018, the dispensaries distributed over 53 million milligrams of marijuana

to qualifying patients in Florida. App. 385. By October of this year, the amount of

marijuana distrubuted in a single month increased to over 202 million milligrams.

App. 386. Cumulatively, between January and October 2018, over 1 billion

milligrams of marijuana was distributed statewide. App. 386.
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There is no evidence in the record to establish that granting Florigrown an

MMTC license would necessarily lead to a corresponding increase in access to

medical marijuana for qualifying patients. The current licensed MMTCs have

consistently increased the amount of marijuana dispensed over the past 10 months.

In other words, the record in this case clearly shows that the Amendment’s

operation in conjunction with section 381.986—the existing status quo—is

responsible for significant access to medical marijuana by qualifying patients.

Furthermore, Florigrown failed to present any evidence that vacating the

automatic stay and reinstating the trial court’s injunction would affect the volume

of distribution of medical marijuana. Nor did it present evidence of a compelling

need to increase such volume while the Injunction Order is reviewed on appeal.

Finally, there was no evidence demonstrating a compelling need for Florigrown to

have an MMTC license pending appellate review of the Injunction Order. Any

business need on the part of Florigrown is far outweighed by the irreparable public

harm to be suffered by the lifting of the automatic stay.

In short, Florigrown failed to establish a compelling need to vacate the

automatic stay therefore the trial court’s order should be quashed.

B. The trial court’s decision to vacate the automatic stay disrupts
the status quo.

“The purpose of an appellate stay is to maintain the status quo in the lower
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tribunal while an appeal proceeds.” QBE Ins. Corp. v. Chalfonte Condo.

Apartment Ass’n, Inc., 94 So. 3d 541, 555 (Fla. 2012).

The effect of the trial court’s Injunction Order is to preclude the operation

of the MMTC licensing scheme in section 381.986 and require the Department to

begin licensing MMTCs under a process that does not currently exist. At the risk

of stating the obvious, that is the exact opposite of maintaining the status quo.

Vacating the stay and allowing the Injunction Order to take effect injects

confusion and uncertainty into the implementation of the Medical Marijuana

Amendment and the registration of MMTCs throughout Florida. Under the

existing status quo, the Department may only grant an MMTC license to an entity

after vetting its qualifications. In contrast, under the Injunction Order, it is unclear

how the Department would determine which entities are qualified to operate as an

MMTC, or if any registration process would exist at all. This is because the

Department’s authority for establishing such rules (i.e., section 381.986) would be

gone, nullifying the implementing rules already established by the Department.

See Office of Ins. Reg. v. Serv. Ins. Co., 50 So. 3d 637 (Fla. 1st DCA 2011).

Until the issue of first impression presented by this case is resolved on

appeal, the automatic stay should be in place to avoid any adverse consequences

that would potentially flow from disrupting the status quo.
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C. This Court’s precedent requires reinstating the automatic stay.

This case presents the third opportunity for this Court to consider reinstating

the automatic stay of a judgment related to the Medical Marijuana Amendment. In

the first two instances, this Court promptly quashed the trial court’s orders

improperly vacating the automatic stay. See Fla. Dep’t of Health v. People United

for Med. Marijuana, Case No. 1D18-2206 (June 18, 2018) (order reinstating

automatic stay); Fla. Dep’t of Health v. Redner, Case No. 1D18-1505 (May 1,

2018) (order reinstating automatic stay). In both of those cases, this Court

explained that the plaintiffs had failed to “sufficiently demonstrate[] a likelihood

of success on the merits as required to justify vacating the automatic stay.” People

United, 250 So. 3d at 828.

The circumstances of this case are no different. “[S]tatutes are presumed

constitutional, and the challenging party has the burden to establish the statute’s

invalidity beyond a reasonable doubt.” Id. (quoting Jackson v. State, 191 So. 3d

423, 426 (Fla. 2016)) (alteration in original). Florigrown failed to demonstrate

below that “no set of circumstances exists under which [section 381.986] would be

valid.” Id. (reinstating automatic stay because plaintiffs failed to establish section

381.986 is facially unconstitutional). Therefore there was not sufficient

justification for the trial court to lift the automatic stay in this case. Based on this
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Court’s very recent practice and precedent in People United and Redner, the trial

court erred in granting Florigrown’s motion to vacate the automatic stay in this

case and that order must be quashed.

CONCLUSION

For the reasons detailed above, the trial court erred in granting Florigrown’s

motion to vacate the automatic stay. This Court should quash the trial court’s

order, thereby reinstating the automatic stay until the conclusion of this appeal.

Further, because the automatic stay has been lifted, the Department respectfully

requests expedited treatment and an immediate reimposition of the stay pending

this Court’s resolution of this motion.

Respectfully submitted,

SHUTTS & BOWEN LLP
215 South Monroe Street, Suite 804
Tallahassee, Florida 32301
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/s/ Amber Stoner
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Florida Bar No. 146854
jasongonzalez@shutts.com
AMBER STONER
Florida Bar No. 109281
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Secondary: mpoppell@shutts.com

Counsel for Appellants
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