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IN THE FIRST DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

Case No. 1D18-4471; 
L.T. Case No. 2017-CA-2549 

__________________________________________________ 

FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE, et al. 

Appellants, 

v. 

FLORIGROWN, LLC, a Florida limited liability company, and  
VOICE OF FREEDOM, INC., d/b/a FLORIGROWN, 

Appellees. 
__________________________________________________ 

APPELLEES’ RESPONSE TO ORDER TO SHOW CAUSE WHY  
MOTION FOR REVIEW OF ORDER VACATING AUTOMATIC  

STAY SHOULD NOT BE GRANTED  
__________________________________________________ 

Appellees, Florigrown, LLC, a Florida limited liability company and Voice 

of Freedom, Inc., d/b/a Florigrown (collectively “Florigrown”) file this Response 

to this Court’s Order to Show Cause Why Motion for Review of Order Vacating 

Automatic Stay Should Not Be Granted.  The Motion should be denied.  Contrary 

to the Department’s assertions, Florigrown produced an abundance of evidence 

establishing the public harm that is occurring because of the Legislature’s 

unconstitutional limits on the registration of medical marijuana treatment centers 

(“MMTCs”). It also established that sufficient guidelines already exist to protect 
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the public. The Department produced no evidence or testimony to the contrary. All 

the trial court has done is direct the Department to allow the “registration” of 

MMTCs. Once an MMTC is registered, it must still meet other requirements 

before it can actually commence operations. The registration is simply the first step 

in a long process. So there is no harm whatsoever in allowing MMTCs to register. 

The trial court’s well-reasoned orders adhere to the constitutional mandates 

imposed by over 70% of Florida voters, and no reason exists to support a continued 

stay.  

INTRODUCTION 

In this case, Florigrown sought declaratory and injunctive relief relating to 

certain provisions of section 381.986, Florida Statutes (the “Statute”), which is the 

statute purportedly enacted to “implement” the provisions of the Medical 

Marijuana Amendment, a/k/a Amendment 2. The challenged provisions neuter and 

usurp the Department of Health’s powers and mandatory duties under the 

Amendment as to the registration of MMTCs. Instead of allowing the 

“registration” of MMTCs, the Legislature directed the “licensure” of MMTCs and, 

in doing so, unconstitutionally limited the number and types of MMTCs that could 

operate. 

The trial court entered an Injunction Order on a full evidentiary record, after 

finding that Florigrown is likely to succeed on the merits of its constitutional 
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challenge, that Florigrown has no adequate remedy at law, that Florigrown and 

Florida’s citizens will suffer irreparable harm in the absence of a temporary 

injunction and that issuance of a temporary injunction would be in the public 

interest. After the Department1 appealed the Injunction Order, Florigrown moved 

to vacate the automatic stay imparted by Florida Rule of Appellate Procedure 

9.310(b)(2).  The trial court conducted another hearing and found that “compelling 

circumstances” warranted the lifting of the automatic stay.  

The trial court did not abuse its discretion in vacating the automatic stay, and 

nothing argued by the Department suggests otherwise. In fact, the Department 

makes no attempt in its motion to challenge the finding that Florigrown is likely to 

succeed on the merits of its claims. Nor do they challenge the finding that 

Florigrown and the citizens of Florida will suffer irreparable harm if the automatic 

stay is not lifted. Indeed, although the trial court twice offered the Department an 

opportunity to avoid the injunction if it could demonstrate that Florigrown’s 

registration would result in the unsafe use of marijuana by qualifying patients, the 

Department never even made any attempt to do so. Instead, the Department now 

argues to this Court that Florigrown failed to present evidence that vacating the 

automatic stay would affect the volume of medical marijuana distributed.  Not only 

1 In this Response, Appellants are collectively referred to as the 
“Department.” 
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is this incorrect, it is irrelevant because the volume of medical marijuana that has 

been dispensed is not at issue here.  

The Department also claims that the Injunction Order disrupts the status quo

and that “it is unclear how the Department would determine which entities are 

qualified to operate as an MMTC, or if any registration process would exist at all.” 

Contrary to the Department’s claims, however, the trial court took extensive 

evidence on these matters and the testimony of the Department’s own witnesses. 

As explained herein, the Legislature has improperly mandated that MMTCs be 

“licensed” pursuant to clearly unconstitutional criteria. In addition, it has imposed 

strict arbitrary limits on the number of licenses that are available. Because the 

Department deems itself bound by these improper statutory limitations, it has only 

(and will only) register and license MMTCs that are among the special classes 

established in the statute. All the trial court has done is direct that the Department 

allow other MMTCs to become “registered” so that they can have the opportunity 

to prove to the Department that they meet all of its currently existing criteria to 

operate as an MMTC. Once an MMTC is “registered,” it still must meet a host of 

other requirements and invest millions of dollars, including posting a $5 million 

performance bond payable to the Department, before it can touch any marijuana at 

all. The Department offers no credible reason why the status quo would be 

disrupted. 
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Finally, the Department’s claim that “[t]his Court’s precedent requires 

reinstating the automatic stay” is erroneous. Simply because the stay has been 

reinstated in other cases arising under the Amendment does not support its 

reinstatement in this case. The Department does not draw any relevant parallels 

between the issues relevant in those cases and those present here because there are 

none – neither of those cases dealt at all with the sections of the Amendment (or 

the statute) at issue in this case. Indeed, unlike the issues raised in those other 

cases, the Amendment specifically provides standing to any Florida citizen to seek 

judicial relief to compel the Department to comply with the specific constitutional 

duties at issue here. 

In summary, Florigrown firmly established compelling reasons why the 

automatic stay should be lifted, and the Department utterly failed to rebut those 

compelling reasons. The Department apparently does not feel the need to present 

any evidence or cite any relevant case law whatsoever to support their position, 

and instead asks this Court to grant its motion based on bare assertions that are 

insufficient to justify the relief they seek. They essentially argue: grant the motion 

because we asked for it. This cavalier attitude towards litigation has never been 

countenanced by this Court previously, and this motion should be no different. It is 

critical that the stay pending review be immediately lifted in order to preserve the 

status quo and allow the Executive Branch (vis-a-vis the Department of Health) to 
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perform its constitutional duties required under the Amendment without disruption 

by the improper restrictions imposed by the Legislature through section 

381.986(8), Florida Statutes.  

STANDARD OF REVIEW 

This Court reviews an order vacating an automatic stay imposed under Rule 

9.310(b)(2), Fla. R. App. P., for an abuse of discretion. See City of Sarasota v. 

AFSCME Council ’79, 563 So. 2d 830, 830 (Fla. 1st DCA 1990). “Generally, the 

lower tribunal has broad discretion in the matter of a stay” and may vacate a stay 

imposed under Rule 9.310(b)(2) under appropriate circumstances.  Id.

The Florida Supreme Court has recognized that “as with any new legislation 

affecting substantial constitutional rights, there will be numerous instances where 

the meaning of the statutory provisions and their constitutional implications will 

have to be adjudicated before the law will be settled.” Mitchell v. State, 911 So. 2d 

1211, 1219 (Fla. 2005). To that end, our Supreme Court explained that “[t]rial 

courts must have some leeway to balance the competing interests while the issues 

are debated and resolved.” Id. at 1219. Florida’s provisions for a stay and 

dissolution of such a stay are designed to “balance the due process rights and 

liberty interests of the respondent with the concerns of the State to protect the 

public.”  Id.
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The party seeking to maintain a lower court’s order staying a preliminary 

injunction must “overcome the appellate presumption of correctness by 

demonstrating that the injunction was not founded on substantial competent 

evidence, that it resulted from an incorrect application of law, or that the circuit 

court abused its discretion when entering it.”  Tampa Sports Auth. v. Johnston, 914 

So. 2d 1076, 1084 (Fla. 2d DCA 2005). 

BACKGROUND AND COURSE OF PROCEEDINGS 

The Department’s recitation of the background and course of proceeding 

omits key details. The Department acknowledges that one of the principal purposes 

of the Amendment was to authorize the use of medical marijuana by an expanded 

class of qualifying patients suffering from debilitating medical conditions. Motion 

at 2. However, it neglects to mention the Amendment’s other principal purpose – 

to “authorize[] [the Department] to issue reasonable regulations to ensure the 

availability and safe use of medical marijuana by qualifying patients.” Florida 

Department of Health v. People United for Medical Marijuana, 250 So. 3d 825, 

827 (Fla. 1st DCA 2018); see Art. X, § 29(d), Fla. Const.   

The Amendment is unique in that it places very specific duties on the 

Department, and not the Legislature. Although the motion briefly acknowledges 

these duties, the Department fails to mention that the Amendment explicitly 

provides that “[i]t is the duty of the Department to promulgate regulations in a 
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timely fashion” and sets forth specific time frames for compliance. See Art. X, § 

29(d). Specifically, the Amendment imposed a duty on the Department to 

promulgate implementing regulations by July 3, 2017 (six months after the 

Amendment’s effective date) and to begin registering MMTCs by October 3, 2017 

(nine months after the Amendment's effective date). Art. X, § 29(d)(1)-(2), Fla. 

Const. 

Of significance here – yet again not mentioned by the Department – the 

Amendment provides that “[i]f the Department does not issue regulations, or if the 

Department does not begin issuing identification cards and registering MMTCs 

within the time limits in this section, any Florida citizen shall have standing to 

seek judicial relief to compel compliance with the Department's constitutional 

duties.”  Art. X, § 29(d)(3), Fla. Const. (emphasis added). 

In January 2017, Florigrown sought registration as an MMTC with the 

Department. App. 131. In so doing, Florigrown included all information pertinent 

to registering Florigrown as an MMTC, and attested that Florigrown could meet or 

exceed all of the constitutional requirements for registration. Id. On January 20, 

2017, the Department denied Florigrown's Registration and included with the 

denial a “Notice of Rights” that stated, inter alia, that Florigrown could petition for 

an administrative hearing on the denial. App. 139-40. On or about February 8, 

2017, Florigrown petitioned for an administrative hearing pursuant to the 
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instructions set forth in the Notice of Rights. App. 158. On February 22, 2017, the 

Department did an “about face” and issued an Order Dismissing Petition, which 

stated, in pertinent part,  

[T]he Administrative Procedure Act does not apply to the 
Department's actions conducted pursuant to the authority 
derived from the Amendment.  See § 120.52(1), Fla. Stat.2

The dismissal order further stated that “[o]nce the Department has 

promulgated and implemented regulations pursuant to Amendment 2, any relief 

which Florigrown or other registrants may seek under that regulatory framework 

must be brought in circuit court.”3 The dismissal order supported this statement 

by citing the following legal authority to Florigrown:  “See Couchman v. Univ. of 

Central Fla., 84 So. 3d 445 (Fla. 5th DCA 2012) (Administrative Procedure Act 

only applies when state university is acting pursuant to statutory authority; when 

the university is acting pursuant to the State Constitution, the Administrative 

Procedure Act does not apply).”4

Just before the Amendment’s deadline for the Department to promulgate 

implementing regulations, in June 2017, the Legislature enacted Senate Bill 8-A, 

2 App. 145 ¶ 12 (emphasis added). 

3 Id. (emphasis added). 

4  Id. 
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which is principally codified in section 381.986, Florida Statutes.5  Contrary to the 

direct language in Amendment 2, instead of directing the “registration” of 

MMTCs, it required a competitive “licensing” process for MMTCs and severely 

restricted the number of MMTCs that could operate. See Fla. Stat. § 381.986(8)(b). 

On December 13, 2017, Florigrown filed this case requesting a 

determination of the constitutionality of Senate Bill 8-A. Florigrown sought 

declaratory, injunctive and mandamus relief compelling the Department to comply 

with its mandatory duties under the Amendment.  

On February 2, 2018, the Department advised the Joint Administrative 

Procedures Committee that “[r]ecent actions by the Legislature made it clear that 

its preference is for the Department to move forward under the authority granted in 

section 381.986 and Chapter 120.” App. 172. As a result, while noting that “the 

Department’s constitutional regulation process is more streamlined . . . transparent, 

and provides opportunity for public input,” the Department confirmed that it would 

accede to the Legislature’s demand that it abandon constitutional rulemaking for 

5 Senate Bill 8-A became effective on June 23, 2017 and substantially revised 
section 381.986, Florida Statutes. Section 381.986 previously housed the 
provisions for Florida’s limited pre-Amendment medical marijuana program for 
those terminally ill with only one year remaining to live and low-THC medical 
marijuana program (hereinafter collectively referred to as the “low-THC 
program”). Under the earlier low-THC program, medical marijuana businesses 
were called “dispensing organizations” instead of medical marijuana treatment 
centers or MMTCs. The term “MMTC” was first introduced in the Amendment 
and then utilized in revised section 381.986.   
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Amendment 2. Id. In so doing, the Department explained that following the 

Legislature’s demand would “also delay development of the general patient safety 

regulatory scheme such as rules on edibles, appropriate pesticides, fines for 

malfeasance by MMTCs, and patient access through the issuance of registry 

cards.” Id. In a March 6, 2018 follow-up letter, the Department advised the Joint 

Administrative Procedures Committee that it “plans to accept applications for new 

Medical Marijuana Treatment Centers this spring.” App. 194. 

On April 30, 2018, Florigrown sought temporary injunctive relief: (1) 

enjoining the Department from “licensing” any MMTCs pursuant to the legislative 

scheme set forth in Senate Bill 8-A and codified in section 381.986(8), Florida 

Statutes; (2) requiring the Department to commence registering MMTCs in 

accordance with the plain language of the Amendment; and (3) requiring the 

Department to register6 Florigrown as an MMTC. App. 99.   

On August 7, 2018, after two days of evidentiary hearings taking place on 

July 16 and 19, 2018, the trial court entered an amended order denying 

6 Obtaining registration is not the same as becoming licensed. For example, 
on July 13, 2018, the Department registered “Nature’s Way” as an MMTC. 
However, as of this writing, according to the OMMU website, “Nature’s Way” 
(now called “Green Owl Pharms”) has still not passed any of the inspections 
necessary to be authorized by the Department to touch any marijuana. Their 
authorization status is listed as “N/A.” They are “registered,” but not “licensed.” 
See Florida Health, Office of Medical Marijuana Use, OMMU Weekly Update for 
November 30, 2018, http://www.floridahealth.gov/programs-and-services/office-
of-medical-marijuana-use/ommu-updates/_documents/181130-bi-weekly-
update.pdf at 2 (last visited Dec. 11, 2018). 
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Florigrown’s motion for temporary injunction without prejudice and setting a case 

management conference for October 3, 2018. App. 303.  

The court found that Florigrown established a substantial likelihood of 

success on the merits of its claims and that Florigrown lacked an adequate remedy 

at law “for the harm Florigrown will suffer if it continues to be denied the 

opportunity to obtain MMTC registration and consequently the ability to provide 

patient care to Florida citizens in need of medical marijuana treatment.” App. 309. 

However, at that time, the court also found that Florigrown would not suffer 

irreparable harm because it would have the ability to apply and compete for one of 

the limited remaining MMTC licenses authorized under Senate Bill 8-A and that 

an injunction would not be in the public interest at that time. Id. The court denied 

the temporary injunction without prejudice based on “concern[] about the[] 

findings of no irreparable harm and that granting a temporary injunction at this 

time is not in the public interest” and explained that “[t]he passing of more time 

may alter those findings.” Id.

The trial court explained that Florigrown is likely to succeed on its challenge 

to the constitutionality of the provisions of Senate Bill 8-A that: (a) materially 

modify the definition of MMTC to mandate complete vertical integration in 

contradiction to the Amendment; (b) impose severe arbitrary limits or “caps” on 

the number of MMTCs to be ultimately licensed; and (c) require the mandatory 
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issuance of MMTC “licenses” to a closed class of private entities that were 

unsuccessful applicants for a “dispensing organization” license under the low-THC 

program in violation of Florida’s prohibitions against “special laws.” App. 304-

09.7 Contrary to the Department’s representations, these findings were based on an 

extensive factual record that included lengthy testimony from all of the key 

witnesses and party representatives in the case.8

(a) Mandatory vertical integration of MMTCs 

The trial court found that Senate Bill 8-A directly conflicts with and 

therefore violates the Amendment because it mandates that all MMTCs operate on 

a completely vertically integrated basis. Senate Bill 8-A accomplishes this by 

requiring that “[a] licensed medical marijuana treatment center shall cultivate, 

process, transport, and dispense marijuana for medical use.”  Fla. Stat. § 

381.986(8)(e) (emphasis added).   

This directly conflicts with the Amendment. The Amendment provides for 

horizontal integration and allows for separate business entities to perform the 

7 See also App. 461:21-462:20. 

8 The record includes the testimony of Christian Bax who served as the 
Director of the Department’s Office of Medical Marijuana Use from the time that 
the position was created until recently, Courtney Coppola who was the Deputy 
Director of the OMMU from the time that the position was created until Bax 
recently resigned as Director and she was appointed Interim Director, an individual 
retained as an expert witness by Florigrown, and Florigrown’s corporate 
representative Adam Elend. App. 398-599. 
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functions of cultivating, processing, transporting, and dispensing. The Amendment 

does this by broadly defining “medical marijuana treatment center” as: 

[A]n entity that acquires, cultivates, possesses, processes 
(including development of related products such as food, 
tinctures, aerosols, oils, or ointments), transfers, 
transports, sells, distributes, dispenses, or administers 
marijuana, products containing marijuana, related 
supplies, or educational materials to qualifying patients 
or their caregivers and is registered by the Department. 

Art. X, § 29(b)(5), Fla. Const. (emphasis added).  Thus, the trial court found that 

“[t]hrough its use of ‘and’ rather than ‘or,’ Section 381.986 materially alters, 

restricts, and contradicts the definition of a[n] MMTC in the Amendment.”  App. 

306. This finding is not contested (or even addressed) in the Department’s motion. 

(b) Arbitrary limits or “caps” on the number of MMTCs 

Although the Amendment places no limits (or “caps”) on the number of 

MMTCs that may become registered, Senate Bill 8-A imposed strict arbitrary caps 

on the number of entities that may become registered. See § 381.986(8)(a). The 

trial court found that “the Department acknowledged this distinction and stated that 

the only source for this limitation on the number of MMTCs is the language of 

Section 381.986(8).” App. 306. The trial court found that this “directly contradicts 

the Amendment.” Id. This finding is also not contested (or even addressed) in the 

Department’s motion. 



15 
47208457;8 

(c) Mandatory issuance of “licenses” to a closed class of prior 
unsuccessful applicants for the former low-THC program, in 
violation of prohibition against special laws benefiting certain 
private entities 

In addition to limiting the number of MMTC licenses ultimately available, 

certain provisions of Senate Bill 8-A mandated that a significant number of them 

be awarded by fiat to certain identifiable private entities. The trial court found that 

these provisions, codified in sections 381.986(8)(a)1.,9 381.986(8)(a)2.a.,10 and 

381.986(8)(a)3,11 improperly grant special rights, benefits, and advantages to 

certain private entities in violation of the prohibition against special laws found in 

Article III, Section 11(a)(12), Fla. Const.  

9 Section 381.986(8)(a)1. mandates, inter alia, that the Department license as 
an MMTC those entities licensed as dispensing organizations under the prior low-
THC program. 

10  Section 381.986(8)(a)2.a. mandates, inter alia, that the Department license 
as an MMTC any entity that: (a) applied to be a dispensing organization under the 
prior low-THC program; (b) was not selected for licensure; and (c) had one or 
more administrative or judicial challenges pending as of January 1, 2017, 
regardless of the merits of the entity’s application or challenge. In addition, this 
section also requires, inter alia, that the Department license as an MMTC any 
entity that: (a) applied to be a dispensing organization under the prior low-THC 
program; (b) was not selected for licensure; and (c) was “within one point of the 
highest final ranking in its region.” 

11  Section 381.986(8)(a)3. requires that for up to two MMTC licenses, the 
Department must “give preference to applicants that demonstrate in their 
applications that they own one or more facilities that are, or were, used for the 
canning, concentrating, or otherwise processing of citrus fruit or citrus molasses 
and will use or convert the facility or facilities for the processing of marijuana.” 
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On October 3, 2018, the trial court conducted a case management conference 

during which it found that its August 3rd order was “ignored by Defendants.” App. 

326. In a written order dated October 5, 2018, the court found that irreparable harm 

would now result absent issuance of an injunction and that the injunction would 

serve the public interest. App. 327. To that end, the court explained that the public 

interest was clearly stated with the passage of the Medical Marijuana Amendment 

by over 70% of Florida voters, and that the Amendment makes it clear that the 

Department must do certain things to ensure the availability and safe use of 

medical marijuana by qualifying patients, which it has failed to do. App. 327-28.  

The court entered a temporary injunction: “(1) immediately enjoining the 

Department of Health from registering or licensing any MMTCs pursuant to the 

unconstitutional legislative scheme set forth in Section 381.986, Florida Statutes, 

(2) requiring the Department by 5:00 PM Friday, October 19, 2018 to commence 

registering MMTCs in accordance with the plain language of the [Amendment], 

and (3) requiring the Department to register Florigrown as an MMTC by 5:00 PM 

Friday, October 19, 2018, unless the Department can clearly demonstrate to this 

court that such registration would result in unsafe use of medical marijuana by 

qualifying patients.” App. 329 (emphasis in original). The Department again 

refused to register Florigrown as an MMTC.  It also made no attempt to 
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demonstrate that such registration would result in the unsafe use of medical 

marijuana by qualifying patients. 

Two weeks after entry of the Temporary Injunction, on October 19, 2018, 

with less than two and a half hours until the deadline for the Department to comply 

with the Court’s Order, the Department filed a Notice of Appeal, which served to 

automatically stay the Temporary Injunction under Rule 9.310(b)(2), Fla. R. App. 

P.  App. 331. Florigrown then filed a motion to vacate stay, which was heard by 

the Court on November 19, 2018. App. 339.   

On December 4, 2018, the trial court entered a written order granting the 

motion to vacate and “(1) enjoining the Department of Health from registering or 

licensing any MMTCs pursuant to the unconstitutional legislative scheme set forth 

in Section 381.9[8]6, Florida Statutes, (2) requiring the Department to commence 

registration of MMTCs in accordance with the plain language of the Medical 

Marijuana Amendment, and (3) requiring the Department to register Florigrown as 

an MMTC on or before December 14, 2018 unless the Department can clearly 

demonstrate to this Court that such registration would result in unsafe use of 

medical marijuana by qualifying patients.” App. 389-90.  

The Department did not attempt to demonstrate to the trial court that “such 

registration would result in unsafe use of medical marijuana by qualifying 
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patients,” and, instead, with over a week to go before the December 14th deadline, 

filed the motion currently before this Court. 

ARGUMENT 

A. The trial court properly found that compelling circumstances exist to 
support vacation of the automatic stay. 

The Department argues that the order vacating the automatic stay should be 

reversed because Florigrown failed to provide the trial court with any evidence 

showing compelling circumstances to support its entry. Motion 7-8. In so doing, 

the Department suggests that compelling circumstances do not exist here because 

“there are registered MMTCs currently distributing medical marijuana to patients 

throughout the state every day.” Id. at 8. But that is not the test or the point.  This 

case is not about whether there are registered MMTCs currently distributing 

medical marijuana to certain patients in the state.  

The actual issue in this case, as the trial court observed, is “the Department 

[having] specific duties placed on it by the Constitution, and the Legislature telling 

them incorrectly what to do, by statute.” App. 327. As a result—as the evidence 

shows—patients cannot get the products they need; and when they do, there are 

long wait times and high prices. App. 234-302. Additionally, as a consequence, 

“the Executive Branch, through the Department of Health, and the Legislative 

branch, through passage of the unconstitutional portion of Section 381.986, Florida 

Statutes, are violating the Constitution of the State of Florida.” App. 329.  
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Specifically, Senate Bill 8-A, which was enacted under the guise of 

“implementing” the Amendment: (a) improperly modified the definition of MMTC 

from the plain text of the Amendment and thereby imposed mandatory vertical 

integration; (b) improperly limited the number of MMTCs by placing caps on the 

number to be licensed; and (c) required the mandatory issuance of “licenses” to a 

closed class of private entities that were merely unsuccessful applicants for a 

“dispensing organization” license under the prior low-THC medical marijuana 

program that no longer exists.  

Far from reflecting an absence of compelling circumstances, the trial court 

here found that the Department is treating the Florida Constitution “as just a 

recommendation” and is ignoring specific directives contained therein. App. 328. 

As the trial court explained, “[b]y vote of the people, the Medical Marijuana 

Amendment is in our Constitution. It is the law of our State. That is what the 

people voted for. It must be followed.” Id. The Constitution is the supreme law of 

the land, above the statutes, which we all must live by. To that end, as this Court 

has explained, “a statute enacted by the Legislature may not restrict a right granted 

under the Constitution.” Notami Hosp. of Florida, Inc. v. Bowen, 927 So. 2d 139, 

142 (Fla. 1st DCA 2006). The Department’s unjustified and undisputed refusal to 

abide by its specific duties set forth therein constitutes compelling circumstances 

of the highest degree. 
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The Department concedes that “the Amendment directs the Department to 

do only two things – issue regulations that ‘ensure the availability and safe use of 

medical marijuana by qualifying patients’ . . . and begin issuing patient and 

caregiver identification cards and registering MMTCs….” Motion at 8 (emphasis 

added). The Department is not registering MMTCs as required by the Amendment.   

Indeed, while the Department notes that it has “begun issuing MMTC 

licenses,” Motion at 8, the current MMTCs have all been licensed pursuant to the 

unconstitutional provisions of § 381.986(8), because the Department has ignored 

its constitutional duty to register MMTCs pursuant to the Amendment. As the trial 

court noted “[t]he Department testified that it registered and licensed no MMTCs 

that are not among the special classes established in Senate Bill 8-A.” App. 308. 

Quite simply, the record confirms the existence of compelling circumstances 

warranting the vacation of the automatic stay.  The evidence in the record firmly 

establishes that the Department has violated the deadline for completing its 

assigned duties under the Amendment by over a year. There is no justification for 

the citizens of Florida to be forced to wait any longer for the Department to comply 

with its express duties. Despite being twice offered the opportunity by the trial 

court to demonstrate that the injunction would result in unsafe use of medical 

marijuana, the Department failed to do so. Moreover, Constitutional Regulation 1-

1.01(8), promulgated by the Department pursuant to the Amendment states: “all 
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MMTCs shall abide by the security, product testing, labeling and safety standards 

set forth in s. 381.986, F.S.”12 If a registered MMTC fails to abide by those 

standards, its license could be revoked and its $5 million performance bond put in 

peril. 

B. The trial court’s vacation of the automatic stay preserves the status quo. 

The Department argues that the injunction should be stayed pending review 

because it would disrupt the status quo. Motion at 9. In so doing, the Department 

makes a number of erroneous claims.  First, it claims that “allowing the Injunction 

Order to take effect injects confusion and uncertainty into the implementation of 

the Medical Marijuana Amendment and the registration of MMTCs throughout 

Florida.” Id. at 10. Second, it claims that “under the Injunction Order, it is unclear 

how the Department would determine which entities are qualified to operate as an 

MMTC, or if any registration process would exist at all.” Motion at 10. Third, it 

claims that its authority to establish necessary rules “would be gone.” Id. at 10. 

As the Department concedes, Amendment 2 specifically requires the 

Department to register MMTCs and “to issue reasonable regulations necessary for 

12 Constitutional Regulation 1-1.01 is available at 
https://www.flrules.org/Gateway/View_notice.asp?id=19142385 (last visited Dec. 
11, 2018). See also Florida Health, Office of Medical Marijuana Use, Rules and 
Regulations at Office of Medical Marijuana Use Constitutional Regulations, 
http://www.floridahealth.gov/programs-and-services/office-of-medical-marijuana-
use/rules-and-regulations/index.html (last visited Dec. 11, 2018).
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[its] implementation and enforcement.” Art X, § 29(d), Fla. Const. Indeed, before 

“[r]ecent actions by the Legislature made it clear that its preference is for the 

Department to move forward under the authority granted in section 381.986 and 

Chapter 120,” App. 172, the Department had embarked on the constitutional 

regulation making process as required under the Amendment.13

Guidelines are already in place to allow the Department to effect the 

Amendment. These guidelines are not hypothetical: there are 14 registered 

MMTCs currently being regulated by the Department. See App. 419:8-:12, 445:25-

446:5, 479:4-:7. As the trial court expressly found: “Florigrown has established 

that the Legislature and the Department have … a [thorough, effective, and 

efficient] framework and are implementing it, currently, with other registrants.” 

App. 308.  The issue raised by the case is that “they have simply chosen to restrict 

access to this framework in a manner that violates the Amendment.” Id.

Moreover, as indicated above, the trial court twice offered the Department 

the opportunity to avoid the injunction by demonstrating that granting registration 

to Florigrown would result in the unsafe use of medical marijuana yet the 

13 See Florida Department of Health, Office of Medical Marijuana Use, 
Regulation Development Procedure (Notice: 19086610), available at
https://www.flrules.org/Gateway/View_notice.asp?id=19086610 (last visited Dec. 
11, 2018); Florida Health, Office of Medical Marijuana Use, Rules and 
Regulations at Office of Medical Marijuana Use Constitutional Regulations, 
http://www.floridahealth.gov/programs-and-services/office-of-medical-marijuana-
use/rules-and-regulations/index.html (last visited Dec. 11, 2018).
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Department never elected to do so. App. 329, 382. The Department may not simply 

ignore (i.e. waive) this evidentiary requirement and now seek relief from an 

appellate court, without evidence, based on a generic claim that various “adverse 

consequences” might result.   

Importantly, as noted above, just because an MMTC registers does not “end 

the story.”  It simply puts it on an equal footing with other MMTCs—all of whom 

must meet requirements to operate in a safe manner. App. 445:25-446:5, 479:4-:7; 

see also App. 563:8-569:9. Indeed, the record reflects that there is timeline of a 

year or more from the time that an MMTC is first registered by the Department to 

the time that the MMTC may receive authorization to begin cultivating, then 

processing, and then finally dispensing medical marijuana to qualified patients. 

App. 566:8-:11. None of these requirements would at all be impacted by 

reinstatement of the injunction in this case. See, e.g., Fla. Stat. § 381.986(8)(a)d.14

C. Fundamental due process requires that the trial court’s order vacating 
the automatic stay be reinstated. 

The Department’s final argument is that this Court’s precedent “requires 

reinstating the automatic stay.” Motion at 11. Apparently, according to the 

Department, because this Court previously reversed orders lifting automatic stays 

14  To be sure, the statute specifically provides: “If this subparagraph or its 
application to any person or circumstance is held invalid, the invalidity does not 
affect other provisions or applications of this act which can be given effect without 
the invalid provision or application, and to this end, the provisions of this 
subparagraph are severable.” 
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issued in two other cases that involve different challenges to provisions of Senate 

Bill 8-A, this Court should do the same here. But the circumstances of this case are 

not at all like those that were present in those other cases except that all three cases 

involve medical marijuana. In fact, a provision of the Amendment itself explicitly 

grants standing to Florigrown to seek the relief sought herein. See Art. X, s. 

29(d)(3). Neither of the other two cases cited by the Department involved any 

similar issues. Quite simply, merely because the general concept of “medical 

marijuana” is involved does not require that the automatic stay remain in place.   

The trial court’s finding that the challenged provisions of Senate Bill 8-A 

violate the constitution comes to this Court with the normal appellate presumption 

of correctness. See Tampa Sports Auth. v. Johnston, 914 So. 2d 1076, 1084 (Fla. 2d 

DCA 2005). As the party seeking to maintain a stay, it was the Department’s 

burden to demonstrate “that the injunction was not founded on substantial 

competent evidence, that it resulted from an incorrect application of law, or that the 

circuit court abused its discretion when entering it.” Id. The Department failed to 

meet its burden in every respect. As a result, the trial court’s factual findings 

should not be disturbed.  

As the Florida Supreme Court has explained, “Florida's provisions for a stay 

and the dissolution of such a stay are adequate to balance the due process rights 

and liberty interests of the respondent with the concerns of the State to protect the 
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public.” Mitchell v. State, 911 So. 2d 1211, 1219-20 (Fla. 2005). Here, the 

Department offered no evidence that a stay of the temporary injunction is 

necessary to protect the public. Nor did it demonstrate that Florigrown’s 

registration would lead to the unsafe use of medical marijuana. Moreover, the 

Department has not alleged that the challenged provisions of Senate Bill 8-A are 

constitutional and has made no claim that Florigrown is not suffering irreparable 

harm. 

Under such circumstances, with Florigrown having demonstrated a 

substantial likelihood of success on the merits, the Department having failed to 

rebut the significant record evidence showing the blatant unconstitutionality of 

Senate Bill 8-A, and the trial court making factual findings that compelling 

circumstances existed to vacate the stay, it is clear that the trial court properly 

vacated the automatic stay.  

CONCLUSION 

For the reasons expressed, the Department’s motion for review of the order 

vacating the automatic stay should be denied. Registration will not result in any 

harm to Florida’s citizens; complies with Florida’s constitutional Amendment 2, 

which is now the law of the land—approved by over 70% of Florida’s voters; and 

the trial court found compelling circumstances exist to vacate the stay. 
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