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Opinion by: WINSOR

Opinion

finally settled on $800.

Later that afternoon, Trupp's daughter went with hei friend
Tipton to [*2] Kayla's apartment. But they did not lea 'e with
the couch as planned. Instead, they were robbed. Tv o men
ran toward them, yelling "get the f** down." Or e man
pushed Trupp's daughter against a wall and demanded noney.
He also hit Tipton in the head with a baseball bat, nd the
other man put a gun to Tipton's head and pulled the rigger.

The gun malfunctioned and did not fire. After a second
attempt to shoot Tipton, and
malfunctioned, the two men fled.

after

the

gun

again

Kayla was implicated in the robbery and agreed to a p
She testified that McCray coordinated with her to rob
daughter and Tipton when they returned for the coucl
and Tipton both testified that McCray was the man
to shoot Tipton.

a deal.
'rupp's
Kayla
o tried

McCray was convicted of all charges, and the jury I
actually possessed a firearm. The court sentenced
thirty-five years' imprisonment followed by fiftee
probation, and it imposed various costs and fines.
now appeals, raising three arguments. We address

md he

lim to
years'
FcCray

ach in

turn.
WINSOR, J.

Keith McCray appeals his convictions and sentences for
armed robbery, attempted armed robbery, and attempted
felony murder. We affirm McCray's convictions but remand
with instructions to correct sentencing errors.
Paula Trupp found a sectional couch on Craigslist for $1300.

She coordinated with the couch's purported owner-Kayla
Brown-to go have a look. Trupp and her daughter went to
Kayla's, where they discovered the couch was in worse shape
than advertised. Trupp left, telling Kayla she'd have to think
about it.

Trupp and her daughter then went to Burger King to mull
things over. While they were there, Kayla repeatedly called
Trupp, each time lowering the asking price. Kayla and Trupp

McCray first argues that his conviction for attempte felony

murder cannot stand because his use of the gun e tended
throughout the

underlying felony (the robber
therefore [*3] no intentional act separated the robbe
the attempted felony murder. See § 782.051(1), F]
(2016) (establishing that attempted felony murder req
act that could have caused death and that is not an '
element" of the underlying felony). In other words, I
argues, his act of putting a gun to Tipton's head and
the trigger was an "essential element" of the robb

and

, from
Stat.
ires an
sential
[cCray
)ulling

y. We

reject this argument.

McCray relies primarily on Milton v. State, 161 So. 3I 1245
(Fla. 2014). In Milton, the defendant shot into a crojvd and
faced several counts of attempted felony murder, ach of
which was predicated on the underlying felony of attmpted

2019 Fla. App. LEXIS 706, *3

second-degree murder. The State contended the act of
shooting was not an 'essential element" of the attemptedmurder charge and could therefore support the attempted
felony murder charge. The Florida Supreme Court held,
though, that the "single act of discharging a firearm" was an
essential element of the underlying attempted -murder charge,
meaning it "did not satisfy the intentional act element of
attempted felony murder." Id. at 1250 (marks omitted). In
other words, but for Milton's shooting, there would have been

no attempted murder, so his shooting was an essential
element. And that meant the State could [*4] not satisfy its
burden to show-as an element of attempted felony murder"an intentional act that is not an essential element of the
felony." § 782.05 1(1).

But our case is unlike Milton. Here, even had McCray not
pulled the trigger, he was guilty of robbery. No shooting (or
attempted shooting) is necessary for the crime of robbery. All

the State must show is a taking through "use of force,
violence, assault, or putting in fear." § 812.13(1), Fla. Stat.
We cannot conclude, then, that McCray's attempt to shoot his
victim in the head was an "essential element" of the predicate
offense of robbery. See Newbhard v. State, 237 So. 3d 1075,
1080 (Fla. 3d DCA 2017) ("The fact that [defendant] later
shot [the victim], and by the use of such force was able to
successfully complete the robbery, did, not serve to convert
that subsequent act of shooting into an essential element of
the underlying attempted robbery."); Dallas v. State, 898 So.
2d 163, 165 (FIa. 4th DCA 2005) ("{WJe conclude that the
evidence of shooting the victim was not an element of the
attempted robbery.
.") (distinguishing Milton); see also
Williams v. State, 182 So. 3d 11, 15 (Fla. 3d DCA 2015)
("[T]he later act of shooting the victim in the abdomen is an
intentional act separate and distinct from that of pointing the
firearm at the victim's head and demanding that she hand over
her bag. This allegation satisfies the 'not an [*5] essential
element of the felony' requirement of the attempted felony
.

.

murder statute quoted above." (citation omitted)).
McCray's second argument

is

related to his

pre-trial

competency proceedings. After McCray's arrest, his counsel
moved for a competency evaluation. A mental health expert
subsequently evaluated McCray and produced a report finding
him competent to proceed. During a preliminary hearing,
McCray's counsel presented the report to the court and asked
for a ruling. ("I think the State is prepared to stipulate to that

report, so we need a finding of competency as we move
forward.) The court, having received the report and having
heard the parties' stipulations, announced that it found
McCray competent "based on the report and the State's
stipulation."

McCray argues this was fundamental error because the trial

court never actually considered the report.

TI

State

confessed error on this point, but we find no error.
v. State, 808 So. 2d 268, 268 (Fla. 1st DCA 2002) (
courts are under no obligation to accept confessions c

Perty

As McCray correctly notes, a court cannot find corn etency
based on the parties' stipulation alone. See Sheheane State,
228 So. 3d 1178, 1180 (Fla. 1st DCA 2017) ("The co rt must
make an independent finding of competen e or
incompetence-stipulations [*6] of competence
e not
permitted." (citing Zern v. State, 191 So. 3d 962, 964 ( Ia. 1st

DCA 2016))). But here the court said it was relying on the
expert report, not just a stipulation.

Judge Wolf speculates that the court may not have tr ly read
the report. But we have no basis to suppose that the c urt did
anything but what it said it did: base its finding on the report.
See Merriell v. State, 169 So. 3d 1287, 1288 (Fla. 1 t DCA
2015) (rejecting argument that court did not make
independent competency determination when court " ad the
competency evaluation . . stated that it had revie ed the
evaluation, and specifically stated that it was inding
Appellant competent to proceed."). We cannot de ermine
from the transcript precisely how long the court ad the
report, but we will not assume the court took too little ime to
digest the relatively short and straightforward report.*
.

Although the court did not err in finding competenc4 it did
neglect to put its oral ruling in writing. We therefore temand
for entry of a written order. See Nehring v. State, 225 So. 3d
916, 917 (Fla. 1st DCA 2017) (holding that when tril court
makes oral competency finding but neglects to enter written
order, appellate court is to remand for entry of writtei order
consistent with oral ruling).

I

Finally, McCray argues that his sentence includej court
costs [*7] for domestic violence, the rape crisis fund, d the
crime stopper trust fund, none of which was permissib e. The
State properly confesses error on these points, and we everse
these costs. Additionally, the court should correct M Cray's
written order of probation to match the court's orally

pronounced sentence, which did not include proba ion or

This is not like Rosier v. State, 43 Fla. L. Weekly D2042, 2 18 Fla.

App. LEXIS 12543 (Fla. 1st DCA Sept. 5, 2018), reh'g n banc
granted, 1D16-2327 (Jan. 8, 2019), in which this court ound a
competency hearing inadequate and "perfunctory." In th t case,
which was highly fact -specific, "the evaluation repo went
unmentioned throughout the hearing, the trial judge neither
discussing it nor stating she'd reviewed it." Jd. The order t issue
included no indication "that the judge actually reviewed or r lied on
[the competency evaluation]." Id. Here, the judge was clear: e ruled
"based on the report."

2019 Fla. App. LEXIS 706, *7

restitution for count two. McCray's sentence is otherwise

competent. .

affirmed.
AFFIRMED in part, REVERSED in part, and REMANDED with
instructions.
OSTERHAUS, J., concurs; WOLF, J.,

concurs in part and

dissents in part with opinion.

Concur by: WOLF (In Part)
Dissent by: WOLF (In Part)

Dissent

The record thus indicates that the trial court did not
copy of the report prior to the hearing. The report
contained 7 pages of single-spaced text, was hande
judge just "a moment" before counsel requested a ruli

I concur in all respects with the majority opinion except for
one. I dissent from that portion of the opinion that suggests
the trial court made an independent finding of appellant's
competency. The State correctly concedes error because the
record does not clearly reflect that the trial court did anything
more than accept the parties' stipulation without conducting
an independent evaluation of the psychiatric report regarding
appellant's competency. The record states counsel handed the

which

to the

ig. The
court ruled immediately thereafter. The judge's r sponse

merely indicated that he relied on the stipulation nd the
conclusion of the report that the defendant was co petent.
This is insufficient because the record must reflect t e trial
judge made an independent determination of competen y.

In Dougherty v. State, 149 So. 3d 672 (Fla. 2014), the Florida
Supreme Court stated that due process concerns requit a trial
court to make an independent determination of a def ndant's

competency notwithstanding a stipulation of the
WOLF, J., concurring in part and dissenting in part.

have a

Darties.

"Accepting a stipulation improperly absolves the triP I court
from making an independent determination regai line a
defendant's competency to stand trial." Id at 678.

This court has stated, once a trial court has reaonable
grounds to question a defendant's competency, the coufrt must

conduct a hearing and "make its own independent finling of
competence or incompetence." Zern v. State, 191 So. d 962,
964 (Fla. 1st DCA 2016) (emphasis added). While thje court
"may decide the issue based [*11] on the experts' reports

court the evaluation "a moment" before the court found
appellant [*81 competent to proceed. I would, therefore,
reverse and remand for the trial court to conduct a nunc pro
tunc competency determination. In light of the fact that we are
remanding for entry of a written order, there is no reason that
we should not require the trial judge to clarify whether there

[PROSECUTOR]:
counsel is ready.

Judge, Mr. McCray is out if defense

THE COURT: Okay.

was a proper independent evaluation.
TI-ifi CLERK: Do you

want me to give this, do y u have

Prior to the trial, defense counsel filed a motion for

another copy or do you want me to give this to him?

examination to determine competency. The court granted the
motion. A doctor conducted a psychological evaluation and
submitted a report concluding that appellant was competent.
Subsequently, the court conducted a brief pretrial hearing. At
the outset of the hearing, defense counsel had a conversation
with the clerk that appears to have been about the competency
evaluation. The clerk asked, "do you have another copy or do

[DEFENSE COUNSEL]: Yeah, if you'd give him
copy,
unless he wants to read it on the screen. I'm not sure if i 's made
it through yet.

you want me to give this to him?" Defense counsel stated,
"Yeah, if you'd give him a copy, unless he wants to read it on
the screen. I'm not sure if it's made it through yet." The clerk
responded, "We haven't." Defense counsel then explained to
the court, "there was a suggestion of incompetency. The
examination's been completed. The report is what was just
handed to you a moment ago. It [*9] determined he is
competent. I think the State is prepared to stipulate to that
report, so we need a finding of competency as we move
forward." (Emphasis added). The court responded, "Based on
the report and the State's stipulation, [appellant] is found to be

THE CLERK: We haven't.
[DEFENSE COUNSEL]: Okay.
THE CLERK: I just need - -

[DEFENSE COUNSEL]: Judge, there are a co pie

of

housekeeping measures we need to take care of n Mr.
McCray. The first is, there was a suggestion of incom etency.
The examination's been completed. The report is what as just
handed to you a moment ago. It determined he is corn etent. I
think the State is prepared to stipulate to that report, so e need
a finding of competency as we move forward.
THE COURT: Okay. Based on the report and th State's
stipulation, Mr. McCray is found to be competent to a sist his
attorney and proceed [* 10] to trial, proceed through i cluding
the trial.
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without receiving any testimony," the trial court may not
accept the ultimate conclusion of these reports without
reading them, because doing so would not constitute an
"independent" evaluation. Id (emphasis added).
In Zern, after two expert reports reached opposite conclusions
of whether the defendant was competent, the court ordered a
third evaluation that concluded the defendant was competent.
191 So. 3d at 963-64. During a hearing, "the court indicated
that it had not yet seen the third report," but defense counsel
advised it found the defendant was competent and asked the

court to declare the defendant competent "based on the
reports." The court found him competent. Id. 964. This court
reversed, reasoning "[t]he record in this case establishes that
the trial court relied on the stipulation of defense counsel and
the preponderance of the experts' ultimate opinions to make

its competency determination, without having read all the
evaluations. II does not show an independent finding." Id. at
965 (emphasis added).

Other courts have reached the same conclusion where it was

unclear from the record whether the trial court read the
evaluations. In A.L.Y. v. State, 212 So. 3d 399, 400-01 (Fla.

4th DCA 2017), the court ordered two mental health
evaluations. [* 121 During a status hearing, a liaison for the
Department of Juvenile Justice informed the court that the
juvenile had been "evaluated by the doctors" who concluded
he was "competent on both cases." Id. at 401. During the
next status hearing, the court stated, "He's competent." Id. The
Fourth District reversed, finding "the court's statement cannot
represent an independent fact ual finding that the juvenile was
competent to proceed where nothing in the record indicates
that the court reviewed the reports, instead of merely relying
on the DJJ's in -court liaison's statements that the juvenile had
been 'evaluated by the doctors' and was 'competent on both
cases." Id at 403. See also Hawks v. State, 226 So. 3d 892,

894 (Fla. 4th DCA 2017) (reversing a' determination of
competency because "[t]he record does not indicate whether
the court reviewed the evaluations it ordered or made any
findings based upon any evaluations, and "[mjerely asking

counsel whether the Defendant [was] competent was not
sufficient to satisfy Rule 3.2 10(b), which requires the court to

hold a hearing to independently determine the Defendant's
competency") (emphasis added); Raithel v. State, 226 So. 3d
1028, 1031 (Fla. 4th DCA 2017) (reversing where trial court
expressly declined to review competency evaluation during
one hearing and "[t]he record fails to reveal [* 13] that the
competency evaluation was reviewed by the trial court, that a
hearing was held, or an order determining competency was
entered") (emphasis added); Hendrix v. State, 228 So. 3d 674,
676 (FIa. 1st DCA 2017) (noting "reports of experts are

'merely advisory to the [trial court], which itself retains the
responsibility of the decision" (quoting Hunter v. State, 660

So. 2d 244, 247 (Fla. 1995))).

The record in this case does not indicate the trial c urt did
anything other than accept the parties' stipulation nd the
report's conclusions. Reversal
determination is required.
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Disposition: Affirmed in part, Reversed
Remanded with instructions.

in part and

order

finding appellant to be competent.

determination, arguing that the trial court erre

by: (1)

written order finding him to be competent.
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The issue of whether a trial court fundamentall erred in
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Opinion by: TAYLOR

Opinion

A defendant cannot stipulate to the ultimate issue of
competency, as the trial court has the duty to make an
independent determination of the defendant's corn etency to
proceed. Dougherty v. State, 149 So. 3d 672, 678 (Ia. 2014).

However, when the parties agree, the trial c urt may
determine the issue of competency on the basis f written
reports alone. Id at 679. If the trial court fmds the efendant
competent to proceed, it must enter a written order s finding.
Id. at 678.
V

[*495] TAYLOR, J.

"A status hearing may constitute a sufficient co petency
V

After a jury trial, appellant was acquitted of second degree

murder but convicted of two counts of dealing in stolen
property. [*496] We reverse and remand for a nunc pro tunc
competency determination, if it is possible under the
circumstances. As to all other issues raised, we affirm without
thither comment.

hearing if the court reviews a written competency valuation
at the parties' direction and makes an independent fi ding that
the defendant is competent to proceed." Presley, 19 So. 3d at
1018. Moreover, "[t]he stipulation to determining he [**3]
issue based on the expert's written reports may b inferred
from the context." Rumph v. State, 217 So. 3d 1 92, 1095
(Fla. 5th DCA 2017).

In June 2013, the trial court entered an order appointing an For example, in Charles v. State, 223 So. 3d 3181 (Fla. 4th
expert to determine appellant's competency to proceed. At the DCA 2017), we held that, although there was not 41 express
ensuing hearing, the ti-ia! court stated: "I have the competency stipulation to decide the issue of competency sol4y on the
report in the file. Says he's competent.' The following basis of the expert's report, it was apparent from 4ie record
exchange then took place:
[DEFENSE COUNSEL]: I'll stipulate, right, Marcus?
DEFENDANT: Yes.
THE COURT: Well, he's competent.

that the parties and the judge had agreed to decide th,b issue of

254 So. 3d 494 *496: 2018 FIa. App. LEXIS 13342, **3

competency on the basis of the written report alone.1

In sum, under our court's case law, appellant's sti ilation to
his own competency did not constitute an agreeme t between

By contrast, where the parties have not agreed to decide the
issue of competency on the basis of the expert's written report

the parties to allow the judge to decide the issue of
competency on the basis of the written report al ne. Thus,
alone, it is error for a trial court to find the defendant because the parties did not agree to decide th issue of
competent based on the parties' stipulation to the defendant's competency on the basis of the written report lone and
competency. See S.B. v. State, 134 So. 3d 528, 529-30 (Fla. because it is unclear whether the trial court made an
4th DCA 2014) (holding that the trial court erred in finding independent determination of appellant's compe ncy, we
the defendant competent based on the parties' stipulation to reverse and remand for a nunc pro tunc
c mpetency

the defendant's competency and the court's own review of the determination, if it is possible. See, e.g., Baker v. tate, 221
doctor's report, as "neither party stipulated to the contents and So. 3d 637, 641-42 (Fla. 4th DCA 2017). If the
court
admission of the doctor's report," and there was never "any cannot make a retrospective competency determ nation or
form of agreement between the parties and the {*497] judge fmds that appellant was incompetent to proceed, then the
to decide the issue of competency on the basis of the written court must order a new trial.
report alone"); Han,ia v. State, 232 So. 3d 1026, 1027 (Fla.
4th DCA 2017) (holding that the trial court's reliance on the Affirmed in part, Reversed in part and Rema,ded with
defendant's stipulation to his competency was erroneous, and instructions.
declining [**4] to infer that the defendant stipulated to the
contents of the report where "neither party spec/Ica11y LEVINE and FORST, 31., concur.

stipulated to the report, but instead, plainly stipulated to the
competency").
End of Document

The present case is governed by S.B. and Hanna. Here, the
parties did not stipulate to the contents of the expert's report,
and there was never any agreement between the parties to
allow the judge to decide the issue of competency on the basis
of the written report alone. Instead, appellant merely

stipulated to the ultimate determination of competency. As
our court has explained: "Although it can be argued that by
stipulating to the report's determination of competency, the

parties stipulated to the report and agreed to determine
competency based on the report alone, there is nothing in the

case law to suggest that such implicit stipulations and
agreements are sufficient to satisfr rule 3.212." S.B., 134 So.
3d at 530.

Additionally, it is unclear whether the trial court made an
independent determination of appellant's competency.
Although the record reflects that the trial court reviewed the

and made the statement, "Well, he's
competent," the trial court's finding of competency may have
been based, at least in part, on appellant's [* *5] stipulation to
his own competency. On this record, it is impossible to tell
whether the trial court truly made an independent
determination of competency.2
expert's report

In

Charles.

the parties never stipulated to the ultimate issue of

competency, it was clear from the record that

the

trial court made an

independent determination of competency based on the written
report. and the parties declined the trial court's offer of addressing
the competency issue further. Id. at 329-30.
2

note that the judge who presided at trial was not the same judge

who detennined appellant's competency in 2013. Additirnal1y, the
trial judge who determined appellant's competency did n4t have the
benefit of the Florida Supreme Court's decision in Dougheiy.
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Opinion by: VILLANTI

Opinion

[*935] ORDER RELINQUISHING JURISDICTION
VILLANTI, Judge.

Deborah Jean Moulton appeals her conviction and sentence
for the reduced charge of principal to manslaughter with a
firearm, contending that her due process rights were violated
because the trial court did not make an independent

determination that she had been restored to competency
before it accepted her plea to the reduced charge. Because it is

not clear that the trial court made an independent finding of
competency, we relinquish jurisdiction for sixty days, as we
recently did in Cramer v. State, 213 So. 3d 1028 (Fla. 2d

on May 6, 2015. On that date, she was committed to the
Department of Children and Families (the Departm nt) for
treatment.

On August 6, 2015, the administrator of the Depa ment's
treatment center forwarded a new competency ev luation
report to the court. This report,

authored by

staff

psychologist and dated August 6, 2015, conclud d that
Moulton was then competent to proceed. The administ ator of

the treatment center requested that the court arra ge for
Moulton to be returned to Collier County for further
proceedings.

On August 27, 2015, the trial court held a hear ng on
Moulton's competence. The hearing began with the foil wing:
THE COURT: Do you waive her presence?
MR. VERDERAMO (defense counsel): Yes, Judg
THE COURT: Okay.
MR. VERDERAMO: Judge, I've prepared an or r. Mr.
Stewart (counsel for the State) has (inaudible) and has no
objection.

THE COURT: So both of you are agreeing that at this
point she has been restored to competency based on the
report filed, and we can proceed; is that correct?
MR. VERDERAMO: Yes, Judge, that's correct.

THE COURT: Okay. Now what has to be done i [* *3]
order to get this case ready for trial?
Counsel and the court then had a discussion concern ng the
timing of trial and various pretrial proceedings, which
included scheduling an evaluation of Moulton in suppo of an
insanity defense. Then,.just before the hearing conclu ed, the
following ensued:
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control [* *5]

MR. STEWART: Oh, and Judge, you're finding her

or

competent to proceed?
THE COURT: Yes, I entered the order MR. STEWART: Okay.

incompetent to proceed at any material stage of a

who

is

mentally

criminal proceeding shall not be proceeded against while

THE COURT: - based on the information. Does that
conclude the docket?
The order actually signed by the trial court states:

THIS MATTER having come before this Court for a
determination of competency, and the Court having been

advised in the premises on both the facts and the law
respecting the said Motion, it is therefore:

ORDERED AND ADJUDGED that the aforesaid
Motion is GRANTED.

Both parties agree the aforementioned Defendant

community

is

competent to proceed to trial based upon the report dated
August 6, 2015 by Armando Collado, Ph.D.

After she was adjudged competent, Moulton entered into a
negotiated plea with the State to a reduced charge, and she
was convicted and sentenced based on her plea. She now
contends that the court's acceptance of her plea violated due
process because the [* *4] court did not make an independent
determination that she had been restored to competency.

As an initial matter, this issue is properly before this court in
this appeal even though Moulton did not file a motion seeking
to withdraw her plea. The supreme court has held that a trial

court's failure to comply with the requirements of Florida
Rules of Criminal Procedure 3.210-3.212 regarding
competency procedures constitutes a violation of due process.

See Dougherty v. Stale, 149 So. 3d 672, 676 [*937] (Fla.
2014). Moreover, this court has held that a defendant who was
adjudicated incompetent before entering a plea may raise the

issue of an improper adjudication of competency on direct
appeal even in the absence of a motion to withdraw the plea.
See Shakes v. State, 185 So. 3d 679, 683 (Fla. 2d DCA 2016)
(quoting Ross v. Slate, 155 So. 3d 1259, 1260 (Fla. 1st DCA
2015)). Hence, we address the issue on the merits.

Turning to those merits, this court summarized the law in this
area in its discussion in Shakes.
"An individual who has been adjudicated incompetent is
presumed to remain incompetent until adjudicated

competent to proceed by a court." Dougherty v. Slate,
149 So. 3d 672, 676 (Fla. 2014) (quoting Jackson v.
Slate, 880 So. 2d 1241, 1242 (Fla. 1st DCA 2004)).
Florida Rules of Criminal Procedure 3.210 through 3.212

"set forth the required competency hearing procedures
for determining whether a defendant is competent to
proceed or has been restored to competency." Dougherty,

149 So. 3d at 677. Rule 3.210(a) provides that "[a]
person accused of an offense or a violation of probation

incompetent." "[W]hen the court receives notice that a
defendant has regained competence, the court shall hold
a hearing to determine if a defendant is competent to
proceed." Roman v. State, 163 So. 3d 749, 751 (Fla. 2d
DCA 2015) (citing Jackson, 880 So. 2d at 1242); Fla. R.
Crim. P. 3.2 12(c). The trial court may take the testimony
of court -appointed experts designated under rule 3.211,
or where the parties and the trial court agree, the trial
court "may decide the issue of competency on the basis
of the written reports alone." Dougherty, 149 So. 3d at
677-78 (quoting Fowler v. State, 255 So. 2d 513, 515

1971)); see Roman, 163 So. 3d at 751 ("If the
parties agree, the trial court can make its competency
determination based solely on experts' reports."). The
trial court is tasked with making an independent legal
determination regarding whether the defendant is
competent, after considering the expert testimony or
reports and other relevant factors. Dougherty, 149 So.
3d at 678 (holding that defendant may not stipulate to
ultimate issue of competency because trial court retains
responsibility to determine that issue). "[hf a trial court
finds that a defendant is competent to proceed, it must
(Fla.

enter a written order so finding." Id.

Shakes, 185 So. 3d at 681 (alterations in original) (emphasis
added). Hence, while the trial court [**61 may rely on the
written reports if the parties agree to that procedure, the court
may not rely solely on the parties' stipulation to competency,

and the record must be clear that the court has made an
independent determination of the defendant's competency. In
other words, punctilious compliance with the competency
restoration procedures set forth in rules 3.210-3.212 is
required.

Here, nothing in the record unmistakably shows that the trial

court made an independent determination of Moulton's
competency. The court did not consider the testimony of any
experts at the hearing, and nothing in the record shows that
the court reviewed and relied upon the report prepared by the
psychologist from the treatment center. Cf Merriell v. State,
169 So. 3d 1287, 1288 (Fla. 1st DCA 2015) (finding the trial

court's procedure sufficient when the court stated on the
record that it had reviewed the competency evaluation

[*938] report and specifically stated that it was finding the
defendant competent to proceed); Molina v. Slate, 946 So. 2d
1103, 1105 (Fla. 5th DCA 2006) (noting that the court may

rely on only the written reports regarding the defendant's
competency if the parties agree to this procedure). The trial
court's statement that it had entered the order based on "the
information," made at the end of the hearing, is too vague
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to [* *7]

unequivocally show that the court reviewed and
relied on the psychologist's report rather than the parties'
agreement. Moreover, the trial court could not have made a
determination of competency based on Moulton's actions at
the hearing because counsel had waived her appearance and
she was not present. See Dougherty, 149 So. 3d at 678 (noting

that a court could disagree with expert's reports based on
other evidence such as the defendant's courtroom behavior or
attorney representations). Instead, the only indication in the
record is that the trial court relied solely on the "agreement"
of defense counsel and the State that Moulton was competent-

a procedure which is not legally sufficient. See Roman v.
State, 163 So. 3d 749, 750-51 (Fla. 2d DCA 2015); see also
Zern v. State, 191 So. 3d 962, 965 (Fla. 1st DCA 2016); SB.
v. State, 134 So. 3d 528 (Fla. 4th DCA 2014). Because we
cannot presume that proper findings were made sub silencio

and because the trial court did not comply with the
requirements of rule 3.212 in adjudicating Moulton
competent, it appears that her conviction and sentence may
have been entered in violation of due process.

The final question is the proper remedy. The supreme court in
Dougherty noted that "the remedy for a trial court's failure to

follow the procedures discussed above depends on the
circumstances of each case." Dougherty, 149 So. 3d at 679. In
Shakes -which is procedurally and [**8] factually quite
similar to this case -this court reversed Shakes' conviction and

sentence, remanded for the trial court to permit Shakes to
withdraw his plea, and ordered the trial court to hold a proper
competency hearing on remand. Shakes, 185 So. 3d at 683.
More recently however, rather than reversing the convictions,
this court entered an order relinquishing jurisdiction for sixty
days and directing the trial court to conduct a new
competency hearing. See Cramer, 213 So. 3d at 1029 (citing
Fowler v. State, 255 So. 2d 513, 515 (Fla. 1971)). In Fowler,
the supreme court explained:
However, our finding [that the trial court's procedure was

inadequate] does not require vacation of the judgment
and sentence entered against defendant at this time.
Knight v. State, 164 So. 2d 229 (Fla. [3d DCA] 1964);
United States v. Walker, 301 F.2d 211 (6[th] Cir. 1962).
Instead, the cause is temporarily remanded to the Circuit
Court of Pinellas County with directions that the claim of

insanity at the time of trial be detennined in a full
hearing as required by CrPR 3.210(a). If upon such
hearing the trial Court determines that the defendant was
sane at the time of trial, the Court is ordered to forthwith

transmit the entire record of the case, including a
transcript of the sanity hearing, and a copy of the trial

judge's order finding defendant sane, back to this
Court. [* *9]

If, however, the trial Court shall determine the defendant

was insane at the time of trial but is now sane, t e Court
is

directed to vacate the adjudication of g ilt

and

sentence, to give the defendant an opportunity to eplead,

and to set a new trial date; or if the holding of he trial
Court shall be that the defendant was insane at he time
of trial and is now or remains insane, the ourt is
directed to vacate the adjudication of guilt and entence
and commit the defendant to the proper institutio

[*939] Fowler, 255 So. 2d at 5 15-16. In Cramer, this court

followed the Fowler court's suggestion and relinquished
jurisdiction and "direct[ed] the trial court to conduct a new
competency hearing following the procedure set fort1 by the
supreme court in Fowler." 213 So. 3d at 1029.

In this case, in light of the fact that Moulton e tered a
negotiated plea agreement with the State to reduced harges,
we follow Cramer and relinquish jurisdiction to the tr al court
for sixty days from the date of this order and direct he trial
court to conduct a proper competency hearing in acc rdance
with the guidance provided in Fowler.
Jurisdiction relinquished with directions.
LaROSE, C.J., and SALARIO, J., Concur.
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Opinion
[*1179] KELSEY,J.

In his direct appeal after pleading to three violations of
probation, Appellant argues the trial court erred in failing to
make an independent determination of his competency after
finding reasonable grounds to believe he was not competent.
Although the record reflects that Appellant expressly waived
a hearing and adjudication on competency, we reverse and
remand for further proceedings on competency because the
due process right to the court's independent determination of
competency cannot be waived.

Facts.

The facts are simple and undisputed. During the violation of
probation proceedings, defense counsel raised the issue of
Appellant's competency, and requested a competency
evaluation. The court found "reasonable grounds to believe
[Appellant] may [**2] be incompetent to proceed," and

ordered professional evaluation. Although the
hearing date on competency, that hearing never
that omission is not explained in the record.

set a
d. and

At a subsequent hearing set for another purpose, A pellant
decided to enter an open plea to probation violations.

e plea

colloquy included specific questions and answers ab Ut the
competency issue, including discussion of prof ssional
evaluations that found Appellant legally competent, a though
mentally ill with bipolar disorder and depression.1 efense

counsel stated on the record his belief that Appell nt was
competent, and reviewed briefly the results of the eval ations.
However, there is no indication that the trial judge ad the
competency evaluations; and the evaluators were not p esent.
Appellant

agreed

to

waive

a

hearing

and

udicial

determination of competency. The written plea ag ement
reflected Appellant's agreement that he believed e was
competent. The trial judge made no findings of Ap ellant's
competency and did not adjudicate Appellant compet t. The
court sentenced Appellant to twenty years' imprisonme t.

Standard of Review.

Two competency issues are within the trial court' [**3]
discretion: the threshold determination of whether rea onable
grounds exist to question a defendant's competency, nd the
ultimate determination of whether a defendant is co petent.

See Peede v. State, 955 So. 2d 480, 488-89 (Fla. 2007);
Trueblood v. State, 193 So. 3d 1060, 1061 (Fla. I t DCA
2016). In contrast, our standard of review is de novo for the
legal questions of waiver and due process in corn etency
proceedings. Presley v. State, 199 So. 3d 1014, 1017 ( Ia. 4th

'A defendant can be mentally ill but still legally compe

nt. See

3d 312, 319 (Fla. 4th DCA 2012) quoting
cases holding that mental illness or deficiency, low intellige ce, and
Thompson v. State, 88 So.

"bizarre, volatile, and irrational behavior" alone do not

stablish
legal incompetence to stand trial; rather, "the evidence must indicate

a present inability to assist counsel or understand the c arges")
(citations omitted).
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DCA 2016). We find no abuse of discretion in the trial court's

threshold determination that reasonable grounds existed to
question Appellant's conipetency.2 We find legal error
[*1180] in the trial court's failure to conduct a hearing,
independently adjudicate the issue of Appellant's competency,
and enter a written order on competency.

Procedures Cannot Be Waived.

Adjudication Cannot Be Waived.
We have been clear: "an independent competency finding is a
due -process right that cannot be waived once a reason for a
competency hearing has surfaced." Zern, 191 So. 3d at 965.
Even if evaluators unanimously deem a defendant competent,
other evidence may indicate incompetence, including [**5]
the court's own observations. See id. at 964 (citing Dougherty,

149 So. 3d at 678).
As we have recognized before, the procedures required to
evaluate and determine legal competence arise from due
process rights. "A criminal defendant has a procedural due
process right to the observance of procedures adequate to
protect his or her right not to be tried or convicted while
incompetent to stand trial." Zern v. State, 191 So. 3d 962, 964

this right to the trial court's
independent assessment of competency that lies at the heart of
It is

the due process requirement. The court must make an
independent finding of competence or incompetencestipulations of competence are not permitted. Zern, 191 So. 3d

at 964 (citing Dougherty, 149 So. 3d at 677); see also Baker
v.

State, 221 So. 3d 637, 639-41 (Fla. 4th DCA 2017);

(Fla. 1st DCA 2016) (citing Dougherty v. State, 149 So. 3d
672, 676 (Fla. 2014)). These procedures are embodied in
Florida Rule of Criminal Procedure 3.210(b), which provides

Deferrell, 199 So. 3d at 1061; Williams v. State, 169 So. 3d
221, 222-23 (Fla. 2d DCA 2015).

as follows:

We agree with the State that Appellant would appear to have
waived the issues he now raises on appeal. There could hardly

If, at any material stage of a criminal proceeding, the
court of its own motion, or on motion of counsel for the
defendant or for the state, has reasonable [* *4] ground
to believe that the defendant is not mentally competent to

proceed, the court shall immediately enter its order
setting a time for a hearing to determine the defendant's
mental condition, which shall be held no later than 20
days after the date of the filing of the motion, and may
order the defendant to be examined by no more than 3
experts, as needed, prior to the date of the hearing.
Procedurally, once a court has reasonable grounds to question
a defendant's mental health, it must hold a hearing. Zern, 191

So. 3d at 964; Trueblood, 193 So. 3d at l062f; see also
Charles v. State, 223 So. 3d 318, 329 (Fla. 4th DCA 2017)
("A defendant cannot, either expressly or implicitly, waive the
right to a competency hearing.") (citing Deferrell v. State, 199
So. 3d 1056, 1061 (Fla. 4th DCA 2016)); A.L.Y. v. State, 212

So. 3d 399, 403 (FIa. 4th DCA 2017) ("In other words,
although the parties and the court may agree that the court
may decide the issue of competency on the basis of the
written reports alone, the juvenile can neither implicitly
concede nor explicitly stipulate to the ultimate issue of his
own competency.").

be a clearer case of waiver than this-oral and written, with
advice of counsel and cautionary explanations by the trial
judge-all memorialized in the court record and available for
this Court's review. However, waiver in the incompetency
context is far different from waiver of other rights. Once
reasonable

grounds

exist

to

question

a

defendant's

competency, there can be no waiver of the right to
independent [* 1181] judicial evaluation and adjudication of
competency. "[l]t is contradictory to argue that a defendant

may be incompetent, and yet knowingly or intelligently
'waive' his right to have the court determine his capacity to
stand trial." Reynolds v. State, 177 So. 3d 296, 299 (Fla. 1st
DCA 2015) (quoting Pate v. Robinson, 383 U.S. 375, 384, 86
S. Ct. 836, 15 L. Ed. 2d 815 (1966)).

The nature of competency goes to the heart of whether a
defendant has the capacity to make a cogent, [**6] legally
binding decision. To find, as the trial court did here, there
were reasonable grounds to believe Appellant may be
incompetent, and then allow that same potentially
incompetent individual to waive his right to determine
competency, does not comport with due process. This is a
denial of due process, resulting in a fundamental error that
requires our intervention despite Appellant's failure to
preserve it below. See Dougherty, 149 So. 3d at 676 ("[T]he
failure to observe procedures adequate to protect a defendant's

2

counsel filed a written motion for competency evaluation,
in compliance with Florida Rule of Criminal Procedure 3.210. While

the rule does not expressly require a written motion, and such
motions are often made orally, we observe that the better practice is
to file

a compliant written motion to raise the process to the

appropriate level of attention and to create a complete record.

The State misplaces its reliance on our earlier decision in Thomas v.
State, 894 So. 2d 1000 (Fla. 1st DCA 2005). In Zern, we expressly
found that Dougherty superseded Thomas. Zern, 191 So. 3d at 965
n. 1.
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right not to be tried or convicted while incompetent to stand
trial deprives him of his due process right to a fair trial."')
(quoting Drope v. Missouri, 420 U.S. 162, 172, 95 S. Ct. 896,
43 L. Ed. 2d 103 (1975)); Rumph v. Stale, 217 So. 3d 1092,
1095 (Fla. 5th DCA 2017); Jackson v. State, 880 So. 2d 1241,
1243 (Fla. 1St DCA 2004). We are constrained to reverse.

Remedy.

On remand, the court shall hold a hearing on Appellant's
competency, at which Appellant must be present. The court
shall adjudicate Appellant's competency and enter a written
order on competency. The court may make "a retroactive
determination of competency" if "there are a sufficient
number of expert and lay witnesses who have examined or
observed the defendant contemporaneous with trial available
to offer pertinent evidence at a retrospective hearing." See
Zern, 191 So. 3d at 965. The parties may agree to the use of
the previous evaluators' written [**7J reports, which shall be
filed with the court and placed in the record. See Dougherty,
149 So. 3d at 679 (allowing use of written reports in lieu of
live testimony if the parties agree to do so, provided trial court

makes an independent determination and enters a written
order).

If the court finds Appellant was competent at the time of the

plea hearing, it must enter a nunc pro tunc order, and the
judgment and sentence need not change. See Zern, 191 So. 3d

at 965. If, however, the court cannot make a retroactive
determination or it finds Appellant was incompetent at the
time of the hearing, the court must hold a new hearing on the
violations of probation, so long as Appellant is presently
competent. See id
REVERSED and REMANDED with instructions.
WINOKUR and WINSOR, JJ., CONCUR.
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