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STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

KANTER REAL ESTATE, LLC, )

)

Petftioner, )

)

v. )

)

DEPARTMENT OF ENVIRONMENTAL)
PROTECTION, )

)

Responden )

and )

CITY OF MIRAMAR AND BROWARD)
COUNTY, FLORIDA, )

)

Intervenors. )

OGC CASE NOS. 16-1446
16-1447

DOAH CASE NOS. 17-0666
17-0667

FINAL ORDER

An Administrative Law Judge (AU) with the Division of Administrative Hearings

(DOAH) on October 10, 2017, submitted a Recommended Order (RO) to the Department of

Environmental Protection (DEP or Department) in the above captioned administrative

proceeding. A copy of the RO is attached hereto as Exhibit A. DEP timely filed its Exceptions

on October 25, 2017. The Intervenor Broward County filed its Exceptions untimely after 5:00

p.m on October 25, 2017. The Intervenor City of Miramar filed a Notice of Joinder in DEP's

Exceptions with DOAH untimely on October 27, 2017. On November 1, 2017, the Petitioner

Kanter Real Estate, LLC (Kanter) filed a motion to strike the City of Miramar's Untimely Notice

of Joinder to DEP's Exceptions. Kanter filed responses to DEP's Exceptions on November 6,

2017. This matter is now before the Secretary of the Department for final agency action.
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BACKGROUND

On November 16, 2016, the Department of Environmental Protection (Department or

DEP) issued a Notice of Denial - Oil & Gas Drilling Application (the Denial). The basis for the

Denial was that the Petitioner:

failed to provide information showing a balance of considerations
in favor of issuance given the particular criteria specified in
Section 377.241, Florida Statutes, "Criteria for Issuance of
Permits." Specifically, [Kanter]'s information did not show a
balance in favor of issuance when considering the nature, character
and location of the lands invo1ved the nature, type and extent of
ownership of [Kanter]: and the proven or indicated likelihood of
the presence of oil in such quantities as to warrant the exploration
and extraction of such products on a commercially profitable basis.

(RO pages 2 - 3).

On November 16, 2016, the Department also issued a notice of denial ofan

Environmental Resource Permit (the ERP Denial). The basis for the ERP Denial was that the

Petitioner had not provided reasonable assurance that the proposed activity would comply with

various provisions of the statutes, rules, and Applicant's Handbook applicable to the activity.

The Petitioner timely filed separate petitions challenging the Oil and Gas Denial and the

ERP Denial, both of which were dismissed by the Department with leave to amend. The

Petitioner filed a separate Amended Petition for Fonnal Administrative Hearing for each of the

denied permit applications on January 13, 2017. Those Amended Petitions were referred to the

Division of Administrative Hearings on January 31, 2017, and thereafter consolidated. The

hearing was scheduled to be held on May 22 through 26, 2017.

On March 14, 2017, Intervenor City of Miramar (Miramar) filed its Petition to Intervene,

which was granted, over objection, on March 24, 2017.
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On April 14, 2017. Intervenor Broward County, Florida (Broward County), filed its

Verified Motion for Intervention, which was granted, over objection, on April 24, 2017.

On May 19, 2017, the parties filed a Joint Pre-heanng Slipulatiori for the Oil and Gas

Permit (Pre -hearing Stipulation.), which contained, among other things, 52 stipulations of fact,

each of which are adopted and incorporated herein. The Pre -hearing Stipulation identified the

issues of fact remaining for disposition to be:

1. Whether the nature, character, and location of the lands
involved weighs toward the approval of exploratory drilling.

2. Whether the nature, type. and extent of ownership of the
applicant, "including such matters as the length of time the
applicant has owned the rights claimed without having performed
any of the exploratory operations so granted or authorized," weighs
toward the approval of exploratory drilling.

3. Whether, and the degree to which, Kanter can demonstrate
"the indicated likelihood of the presence of oil, gas or related
minerals such quantities as to and
extraction of such products on a commercially profitable basis."

Pre -hearing Stipulation, pp. 22-23. See §* 377.241(1) - (3), Fla, Stat. (2017).

On May 22, 2017, the Petitioner also filed a Motion in Limine on Historic Ownership and

Use of Mineral Rights, which was denied by separate order, with the issues raised therein being

subject to further analysis in the parties' post -hearing submittals.

The final hearing commenced on May 22, 2017. During the proceedings, the parties

announced a stipulation on the record that all issues related to the environmental resource permit

(ERP) had been resolved, and that the parties agreed that the Petitioner had met its burden of

demonstrating entitlement to issuance of the ERP. Thus, the parties agreed that they would not

submit detailed proposed findings of fact on that issue and would submit proposed recommended

orders reflecting the agreement, which they did.
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A nine -volume Hearing Transcript was filed with DOAH on July 10, 2017. By

agreement of the parties, 30 days from the date of the filing of the Transcript was established as

the time for filing post -hearing submittals. On August 7, 2017, the Petitioner filed an unopposed

Motion for Extension of Time to Submit Proposed Recommended Orders, which was granted,

and extended the date for filing to August 17, 2017. The parties timely filed Proposed

Recommended Orders with the AU, who then issued his RO on October 10, 2017.

SUMMARY OF THE RECOMMENDED ORDER

In the RO, the AU recommended that the Department enter a final order issuing ERP

No. 06-0336409-001, and issuing Oil and Gas Drilling Permit No. OG 1366 with the conditions

agreed upon and stipulated by the Petitioner, including a condition requiring that if water is to be

transported on -site, it will add additional tanks to meet water needs that would arise during the

drilling process, and a condition prohibiting fracking. (RO at pages 52- 53).

On November 16, 2016, the Department entered its Notice of Denial of the Oil and Gas

Drilling Permit. (RO IT 10). The Department denied the oil and gas drilling permit, because the

Petitioner failed to provide information showing a balance of considerations in favor of issuance

pursuant to Section 377.241 of the Florida Statutes. (RO
IT 10).

The Property

The AU found that the Petitioner holds fee title to all surface rights, and title to all

mineral rights, including rights to oil, gas, and other mineral interests, within Section 23

Township 51 South, Range 38 East, where the exploratory well (Well Site) for the proposed oil

and gas drilling permit is located. (RO 15). The AU also found that the Petitioner's property

is encumbered by a Flowage Easement held by the South Florida Water Management District

(SFWMD). The AU found that the Petitioner's proposed exploratory well is consistent with the

4
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Petitioners ownership interest and the SFWMD Flowage Easement, because the Petitioner has

the legal property right to locate and drill an exploratory well. (RO 16-17).

The AU found that the Petitioner's property, including the proposed Well Site, is in the

historic Everglades, where water flowed naturally in a southerly direction. (RO¶ 19). Beginning

in the late 1 800s, and extending well into the 1 960s, canals, levees, dikes, and channels were

constructed to drain, impound, or reroute the historic flows. (RO ¶ 20).

The AU found that the proposed Well Site is located in Water Conservation Area

(WCA)-3, which was constructed as part of the Central and Southern Florida Flood Control

project authorized by Congress in 1948, and was created primarily for flood control and water

supply. (RO ¶ 21). The AU found that in the early 1960's, two levees, L67 -A and L67 -C

separated WCA-3 into WCA-3A to the west and WCA-3B to the southeast, and that the Well

Site is in WCA-3A. (RO ¶ 22).

The AU found that the area between L67 -A and L67 -C, along with a levee along the

Miami Canal, is known as the "Pocket." The AU found that the proposed Well Site is located

within the Pocket, on the southern side of L67 -A. The AU also found that the L67 -A and L67 -

C, and their associated canals, have dramatically disrupted sheet flow, altered hydrology, and

degraded the natural habitat in the Pocket. The AU further found that the Pocket is impacted by

invasive species, which have overrun the native species and transformed the area into a

monoculture of cattails. The AU also found that the L67 -A and L67 -C, and their associated

canals, impede wildlife movement. CR0 ¶ 25-27). Furthermore, the AU found that the

Department has permitted oil wells in the Raccoon Point wellfield within the Big Cypress

National Preserve. (RO ¶ 28-29).
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The Biscayne Aquifer

The AU found that the Pocket is not a significant recharge zone for the Biscayne

Aquifer. The AU also found that the proposed Well Site is not within any 30 -day or 120 -day

protection zones in places for local water supply wells. (RO 32).

The Sunniland Formation

The A U found that the preponderance of the evidence demonstrates that active

generating source rock capable of producing hydrocarbons exists in the Sunniland Formation

beneath the Petitioner's property. The AU also found that within the Sunniland Formation reef-

like buildups of shells were buried by other materials that formed an impermeable layer over the

porous oyster mounds, and allowed these mounds to become 'traps" for oil migrating up from

lower layers. (RO ¶ 36, 38). Furthermore, the AU found that the Sunniland Trend is an area of

limestone of greater porosity within the Sunniland Formation, and provides a reasonable

extrapolation of areas that maybe conducive to oil traps. (RO ¶ 43). The AU found that two

separate trends have been identified within the Sunniland Trend - the rudist-dominant West

Felda Trend, and the Felda Trend, both of which are oil -producing strata. The AU found that

the Felda Trend is more applicable to the Petitioner's property. (RO ¶ 44). The AU concluded a

preponderance of the evidence indicates that the Petitioner's property, including the proposed

Well Site, is within the Sunniland Trend and its Felda Trend subset. (RO ¶ 46).

The Dollar Bay Formation

The AU found that the Dollar Bay Formation, which exists beneath the Petitioner's

property at a shallower depth than the Sunniland Formation, has the potential for oil production.

(RO ¶ 51). The AU found that there have been three oil finds in the Dollar Bay formation, with

at least one commercial production well. (RO ¶ 52).
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Initial ExDloratory Activities

The AU found that the Petitioner's expert testimony regarding the seismic data supports

a conclusion that the site is a "great prospect" for producing oil in such quantities as to warrant

the exploration and extraction of such products on a commercially profitable basis. (RO 62).

Seismic Data Analysis

The AU found that the seismic lines purchased by the Petitioner consist of line 970,

which runs southwest to northeast along the L67 -A levee, and a portion of line 998, which runs

from northwest to southeast along the Miami Canal levee. The ALT also found that the anticline

beneath the proposed Well Site is a "prospect," which is an area with geological characteristics

that are reasonably predicted to be commercially profitable.

Risk Analysis

The AU found that risk analysis for plays and prospects consists of four primary factors:

the trap; the reservoir; the source; and preservation and recovery. Each of the four factors has

three separate characteristics. Numeric scores are assigned to each of the factors based on

seismic data; published maps and materials; well data, subsurface data, and evidence from other

plays and prospects; and other available information. Chance of success is calculated based on

the quantity and quality of the data supporting the various factors to determine the likelihood that

the prospect will produce flowable hydrocarbons. (RO 79). The analysis and scoring

performed by the Petitioner's expert Mr. Aldrich was found by the AU to be a reasonable and

factually supported assessment of the risk associated with each of the prospects that exist beneath

the proposed Well Site. The AU found that Mr. Aldrich's calculation that there was a four-

percent chance of success, which means a 96 percent chance of failure, at the Well Site for the

Dollar Bay prospect was reasonable and supported by the evidence. The AU also found that Mr.
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Aldrich's calculation that there was a twenty -percent chance of success, which means an 80

percent chance of failure, at the Well Site for the Upper Sunniland play was reasonable and

supported by the evidence. (RO ¶ 80-82), The AU found that under the industry -accepted

means of risk assessment, there is a 23 -percent chance of success that at least one zone will be

productive. (RO ¶ 83). The AU further found that a 23 -percent chance that an exploratory well

will be productive, is, in the field of oil exploration and production, a very high chance of

success.

Commercial Profitability

The Petitioner's expert Mr. Aldrich testified that the Petitioner's project would be

commercially self-supporting if it produced 100,000 barrels at $50.00 per barrel. Since his

testimony was unrebutted, the AU accepted his testimony on this matter. The AU found that

the evidence supports a finding that reserves could range from an optimistic estimate of 3 to 10

million barrels, to a very conservative estimate of 200 barrels per acre over 900 acres, or 180,000

barrels. The ALl concluded that the preponderance of the evidence established the likelihood of

the presence of oil in such quantities to warrant its exploration and extraction on a commercially

profitable basis. (RO ¶ 86-87).

STANDARDS OF REVIEW OF DOAH RECOMMENDED ORDERS

Section 120.57(1)(1), Florida Statutes, prescribes that an agency reviewing a

recommended order may not reject or modify the findings of fact of the AU "unless the agency

first determines from a review of the entire record, and states with particularity in the order, that

the findings of fact were not based on competent substantial evidence." § 120.57(l)(l), Fla. Stat.

(2017); Charlotte Count v. IMC Phosphates Co., 18 So. 3d 1089 (Fla, 2d DCA 2009); Wills v.

Fla. Elections Comm 'n, 955 So. 2d 61 (Fla. 1st DCA 2007). The term "competent substantial
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evidence" does not relate to the quality, character, convincing power, probative value or weight

of the evidence. Rather, "competent substantial evidence" refers to the existence of some

evidence as to each essential element and as to its admissibility under legal rules of evidence. See

e.g., Scholastic Book Fairs, Inc. v. Unemployment Appeals Comm 'n, 671 So. 2d 287, 289 n.3

(Fla. 5th DCA 1996); Nunez v. Nunez, 29 So. 3d 1191, 1192 (Flu. 5th DCA 2010).

A reviewing agency may not reweigh the evidence presented at a DOAU final hearing,

attempt to resolve conflicts therein, or judge the credibility of witnesses. See, e.g., Rogers v.

Dep 'I of Health, 920 So. 2d 27, 30 (Fla. 1st DCA 2005); Belleau v. Dep '1 of Envil, Prot., 695 So.

2d 1305, 1307 (Fla. 1st DCA 1997); Dunham v. Highlands County School Bd., 652 So. 2d 894

(Fla. 2d DCA 1995). If there is competent substantial evidence to support an AU's findings of

fact, it is irrelevant that there may also be competent substantial evidence supporting a contrary

finding. See, e.g., Arand Constr. Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991);

Conshor, Inc. v. Roberts, 498 So. 2d 622 (FIa. 1st DCA 1986).

The AU's decision to accept the testimony of one expert witness over that of another

expert is an evidentiary ruling that cannot be altered by a reviewing agency, absent a complete

lack of any competent substantial evidence of record supporting this decision. See, e.g., Peace

River/Manasota Reg '1 Water Supply Authority v. IMC Phosphates Co., 18 So. 3d 1079, 1088

(Fla. 2d DCA 2009); Collier Med. Ctr. v. State, Dep 't ofHR.S, 462 So. 2d 83, 85 (Fla. 1st DCA

1985); F/a. Chapter ofSierra Club v. Orlando Utils. Comm 'n, 436 So. 2d 383, 389 (Fla. 5th

DCA 1983). In addition, an agency has no authority to make independent or supplemental

findings of fact. See. e.g., North Port, Fla. v. Consol. Minerals, 645 So. 2d 485, 487 (Fla. 2d

DCA 1994); F/a. Power &Light C'o. v. Eta. SitIngBd., 693 So. 2d 1025, 1026-1027 (Fla. 1st

DCA 1997),
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Section 120.57(1)(1), Florida Statutes, authorizes an agency to reject or modify an AU's

conclusions of law and interpretations of administrative rules "over which it has substantive

jurisdiction."SeeBarjieldv Dep'f of!-Jealth, 805 So. 2d 1008 (Ha. 1st DCA 2001);L.B. Bryan

& ('o. v. Sch. Bd. ofBroward county, 746 So. 2d 1194 (Fla. 1st DCA 1999); Deep Lagoon Boat

Club, Ltd. i.. Sheridan, 784 So. 2d 1140 (Fla. 2d DCA 2001). Considerable deference should be

accorded to these agency interpretations of statutes and rules within their regulatory jurisdiction,

and such agency interpretations should not be overturned unless "clearly erroneous." See. e.g.,

Falk v. Beard, 614 So. 2d 1086, 1089 (Fla. 1993); Dep 'r ofEnvil. Reg. v. Goidring, 477 So. 2d

532, 534 (Ha. 1985). Furthennore. agency interpretations of statutes and rules within their

regulatory jurisdiction do not have to be the only reasonable interpretations. It is enough if such

agency interpretations are "permissible" ones. See, e.g., Suddath Van Lines. Inc. v. Dep 'I of

Envil. Pro!., 668 So. 2d 209, 212 (Fla. 1st DCA 1996).

If an AU improperly labels a conclusion of law as a finding of fact, the label should be

disregarded and the item treated as though it were actually a conclusion of law. See, e.g.,

Battaglia Properties v. Fla. Land and Water Adjudicatory Comm 'n, 629 So. 2d 161, 168 (Fla.

5th DCA 1994). However, neither should the agency label what is essentially an ultimate factual

detennination as a "conclusion of law" in order to modify or overturn what it may view as an

unfavorable finding of fact. See, e.g., Stokes v. State, Bd. ofProf1 Eng'rs, 952 So. 2d 1224 (Fla.

1st DCA 2007).

Agencies do not have jurisdiction, however, to modify or reject rulings on the

admissibility of evidence. Evidenhiary rulings of the AU that deal with "factual issues

susceptible to ordinary methods of proof that are not infused with [agency] policy

considerations," are not matters over which the agency has "substantive jurisdiction." See

10
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Mariuccio v. Dept qfProf'l Reg., 622 So. 2d 607, 609 (FIa. 1st DCA 1993) Hefeiz v. Dep 't of

Bus. Reg., 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985). Evidentiary rulings are matters within

the AU's sound "prerogative.. . as the finder of fact" and may not be reversed on agency

review. See Martuccio, 622 So. 2d at 609.

RULINGS ON EXCEPTIONS

In reviewing a recommended order and any written exceptions, the agency's final order

"shall include an explicit ruling on each exception." See § 120.57(1 )(k), Fla. Stat. (2017).

However, the agency need not rule on an exception that "does not clearly identify the disputed

portion of the recommended order by page number or paragraph, that does not identify the legal

basis for the exception, or that does not include appropriate and specific citations to the record."

Id

A party that files no exceptions to certain findings of fact "has thereby expressed its

agreement with, or at least waived any objection to, those findings of fact." Envtl. Coal. ofFla,

Inc. v. Broward C'ountv, 586 So. 2d 1212, 1213 (Fla. 1st DCA 1991); see also Colonnade Med.

Ctr., Inc. v. State of Fla., Agency for Health Care Admin., 847 So. 2d 540. 542 (Fla. 4th DCA

2003). However, an agency head reviewing a recommended order is free to modify or reject any

erroneous conclusions of law over which the agency has substantive jurisdiction, even when

exceptions are not filed. See § 120.57(1)(l), Fla. Stat. (2017); Barfield p. Dep '1 of Health, 805 So.

2d 1008 (Fla. 1st DCA 2001); Fla. Public Employee council, v. Daniels, 646 So. 2d 813, 816

(Fla. 1st DCA 1994).
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RULiNGS ON DEP'S EXCEPTIONS

DEP Exception No. 1 regarding Paragraph 62

DEP takes exception to the findings of fact in paragraph 62, stating that the findings are

not supported by competent substantial evidence. Paragraph 62 contains one sentence

summarizing the testimony of Kanter' s expert Mr. Pollister regarding whether the proposed well

"site is a 'great prospect' for producing oil in such quantities to warrant exploration and

extraction of such products on a commercially profitable basis.' (RO
1
62). DEP correctly noted

that counsel for Kanter asked Mr. Pollister the following question:

So, Mr. Pollister, do you have an opinion of whether there is a proven or indicated
likelihood in the presence of oil in such quantities as to warrant the exploration
and extraction of such products on a commercially profitable basis at the Kanter
proposed oil site?

(T. Vol. 1, p. 97 lines 12-17). DEP then acknowledged that counsel for DEP objected to

the question, hut was overruled by the AU. (T. Vol. 1, p 97 line 18- p. 98 line 17). DEP

argues that Kanter's counsel re -phrased the question as follows: "But what is your

opinion?" (T. Vol. I. p. 9 line 20). The AU overruled DEP's objection to the question,

and the AU stated "Mr. Pollister, you may answer the question." (T. Vol. 1, p. 98 lines 16

- 17). Mr. Pollister testified that he believes that the proposed site is a "great prospect'

based on his review of two lines of seismic data. (T. Vol. 1, p. 99 lines 8-1 3). As a result,

competent substantial evidence supports the AU's finding in paragraph 62, as explained

above.

Furthermore, DEP is required to accept the AU' s evidentiary rulings, since

evidentiary rulings are matters within the AU's sound "prerogative.. . as the finder of

fact" and may not be reversed on agency review. Marlucczo v. Dep '1 of Prof'! Regulation,

622 So. 2d 607, 609 (Fla. 1st DCA 1993). Reading the experts testimony, DEP's

12
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objection, and the AU's rulings as a whole, the first argument in DEP's exception to

paragraph 62 is denied.

Next, DEP argues that the findings iii paragraph 62 should be rejected for two additional

reasons. DEP argues that given the question presented to the witness and his answer, the

testimony cannot be construed to express an opinion regarding any likely quantity of oil, or of

commercial profitability. However, the AU 's finding is a reasonable inference from the record

testimony. The AU can "draw permissible inferences from the evidence." Heifètz v Dep 'i of

Bus. Regulation, 475 So. 2d 1277, 1281 (Fla. 1 DCA 1985). See also Walker v. Bd of Prof'l

Eng irs, 946 So. 2d 604, 605 (Fla. 1St DCA 2006) ("it is the hearing officer's function to consider

all the evidence presented, resolve conflicts, judge credibility of witnesses, draw permissible

inferences from the evidence, and reach ultimate findings of fact based on competent, substantial

evidence."), Therefore. DEP's exception to paragraph 62 based on its first reason is denied.

DEP then argues that the findings in paragraph 62 should be rejected, because the AU

erred in overruling DEP's objection regarding the question that resulted in the testimony

summarized in paragraph 62 of the RO and from which DEP filed its exception. Agencies do not

have jurisdiction to modify or reject rulings on the admissibility of evidence. Evidentiary rulings

of the AU that deal with "factual issues susceptible to ordinary methods of proof that are not

infused with [agency] policy considerations," are not matters over which the agency has

"substantive jurisdiction." See Martuccia i Dep 'I of Prof l Regulation, 622 So. 2d 607, 609 (Fla.

1st DCA 1993); see Barfieldv Dep '1 of Health, 805 So. 2d 1008 (Fla. DCA 2002).

Evidentiary rulings are matters within the AU's sound "prerogative. . . as the finder of fact' and

may not be reversed on agency review. See Martuccio, 622 So. 2d at 609. Thus, DEP's

exception to paragraph 62 based on the above reason is also denied.

13
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DEP notes that Mr. Pollister's testimony cited in paragraph 62 of the RO is "the only

scintilla of evidence that would arguably support a general finding regarding commercial

profitability." Section 120.57(1)(l), Ha. Stat., stales that an agency reviewing a recommended

order may not reject or modify the findings of fact of an administrative law judge, unless the

agency determines that the findings of fact were not based on competent substantial evidence.

The term "competent substantial evidence" does not relate to the quality, character, convincing

power, probative value or weight of the evidence; rather it refers to the existence of some

quantity of evidence. Scholastic Book Fairs, Inc. v. Unemployment Appeals Comm 'n, 671 So. 2d

287, 289 n.3 (Fla 5th DCA 1996). As a result, "a scintilla of evidence" constitutes the existence

of some quantity of evidence; and thus, competent substantial evidence exists to support the

finding in paragraph 62 that the "site is a 'great' prospect for producing oil in such quantitiesas

to warrant the exploration and extraction of such products on a commercially profitable basis."

(T. Vol. 1, p. 97 lines 12-17; T. Vol. 1, p. 98 line 21). DEP's exception to paragraph 62 based on

the above reason is also denied.

Finally, DEP argues that no competent substantial evidence supported any projection of

future price. However, the AU's fmding is a reasonable inference from the record testimony

regarding current prices. The AU can "draw permissible inferences from the evidence." Heifetz,

475 So. 2d at 1281. See also Walker, 946 So. 2d at 605 ("It is the hearing officer's function to

consider all the evidence presented, resolve conflicts, judge credibility of witnesses, draw

permissible inferences from the evidence, and reach ultimate findings of fact based on

competent. substantial evidence."). DEP's exception to paragraph 62 based on its final argument

is denied.

Therefore, based on the foregoing reasons, DEP's Exception No. I is denied.
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DEP Exception No. 2 regarding Paragraph 86

DEP takes exception to the findings in paragraph 86, which find that the Kanter project

would be commercially self-supporting if it produced 100,000 barrels at $50.00 per barrel. DEP

argues that the ALl's findings are not supported by competent substantial evidence.

However, the AU's finding is supported by competent substantial evidence in the form

of expert testimony from Jeffrey Aldrich. (T. Vol. V, p. 422 line 21 - p. 423 line 9). Therefore,

DEP's exception to paragraph 86 is denied.

DEP Exception No. 3 regarding Paragraph 87 and footnote 9

DEP takes exception to the findings of fact in paragraph 87 and footnote 9, arguing that

no competent substantial evidence supports the findings in the first sentence, second sentence, or

footnote 9. DEP argues that the finding in the first sentence is not supported by competent

substantial evidence, because the testimony concerning estimated volumes refers to "fields" and

not "reserves" as stated in the findings of fact. However, Kanter's expert, Mr. Aldrich. refers to

"reserves" and not "fields" when he testified that "I would expect [this prospect} to fall along

that trend line and that the expected reserve size that you would get would be someplace within

the 3 to 10 million barrels, yes." (T. Vol. V, p. 341 lines 8-11) (emphasis added). Therefore,

DEP's exception to the first sentence of paragraph 87 is denied.

DEP takes exception to the second sentence of paragraph 87, arguing that no competent

substantial evidence supports the commercial profitability from either a single well or a

combination of wells. DEP argued that the only testimony supporting the AU 's finding that

there was a "likelihood of the presence of oil in such quantities as to warrant its exploration and

extraction on a commercially profitable basis" was related to the installation and associated costs

of a single exploratory well - not a "field," as described in Mr. Aldrich's testimony. However,
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as explained above, Mr. Aldrich's testimony refers to reserves" and not "fields" when he

testified that the reserve size would get someplace within 3 to 10 million barrels. (T. Vol. V, p.

341 lines 8-1 1). Mr. Aldrich specifically testified that the proposed drilling prospect would be

commercially profitability as follows:

Q. Okay. And at current oil prices, is this prospect worth drilling to an oil
production company?

A. Yes, sir. It doesn't take much.
Q. Which is?
A. It would probably be economical at about 100,000.
Q. So 100,000 barrels, which is much below where you had pegged it?
A. Yes, sir.
Q. And what price of oil are you using in your mind.
A. About $50abarrel.
Q. Which is about where it is today?
A. Yes, sir.

(T. Vol. V, p422 line 21 - p. 423 line 9).

DEP further argues that no competent substantial evidence supported any projection of

the future price per barrel. However, the AU's finding is a reasonable inference from the record

testimony regarding current prices per barrel. As stated above, the AU can "draw permissible

inferences from the evidence." Hefetz, 475 So. 2d at 1281. See also Walker, 946 So. 2d at 605.

DEP's exception to the second sentence in paragraph 87 is thus denied.

DEP takes exception to the findings of fact in footnote 9 arguing that the footnote should

be construed, in part, as conclusions of law. DEP first argues that there is no competent

substantial evidence to support the finding of fact that under the Petroleum Reserve Management

System (PRMS) auditing standards, oil companies are not allowed to develop any economic

models with respect to prospective petroleum reserves that have not been proven. However, the

AU's finding is supported by competent substantial evidence in the form of expert testimony
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from Jeffrey Aldrich, (T. Vol. IX, p. 840 line 23 - p. 841 line 25). Thus, DEP's exception to

footnote 9 for the above reason is denied.

Next, DEP argues that footnote 9 contains an "erroneous conclusion of law, that an

economic projection or analysis is inappropriate.'' However, the AU's finding is supported by

competent substantial evidence in the form of expert testimony from Jeffrey Aldrich, and should

not be reclassified as a conclusion of law. (T. Vol. IX, p. 840 line 23 - p. 841 line 25).

Specifically, Kanter's expert Jeffrey Aldrich testified that the Petroleum Reserve Management

System auditing standards contain three auditing classifications - standards for commercial

reserves, standards for discovered reserves that are not commercial yet, and standards for

prospective resources, known as prospects. He explained that we have whole guidelines on

them [prospective resources], and they do not have any economics run on them. We're actually

not allowed to state any economics on them under the PRMS guidelines." The AU's finding is

supported by competent substantial evidence in the form of expert testimony from Jeffrey

Aldrich. (T. Vol. IX, p. 840 line 23 -p. 841 line 18). Thus, DEP's exception to footnote 9 for

the above reason is denied.

Next, DEP argues that footnote 9 contains an erroneous conclusion of law that economic

projections should be made after the project is complete. Contrary to DEP's argument, the

AU's finding is supported by competent substantial evidence in the form of expert testimony

from Jeffrey Aldrich, and should not be reclassified as a conclusion of law. (T. Vol. IX, p. 840

line 23 - p. 841 line 18). As explained by Kanter's expert witness Jeffrey Aldrich economic runs

are not allowed to be conducted for prospective resources under the Petroleum Reserve

Management System that establishes auditing standards for the petroleum industry. Thus, DEP's

exception to footnote 9 for the above reason is denied.
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Therefore, based on the foregoing reasons, DEP's exceptions to both sentences in

paragraph 87 and footnote 9 are denied.

DEP Exceptions No.4, 5, 6, 7, and 8 regarding Paragraphs 99, 100, 103, 109, and 110

DEP takes exception to conclusions of law in paragraphs 99, 100, 103, 109, and 110.

The AU has interpreted Section 377.24 1, Florida Statutes, in Paragraphs 99, 100 and 103, to

place an "overriding legislative concern" with the effect of divided mineral interests on rights of

surface ownership. (RO ¶J99 and 100). Furthermore, the AU, cited to a DOAFI permit

challenge in which the applicant withdrew its application before the deadline for the final order,

and thus DEP's Secretary did not have the opportunity to accept or reject counsel's arguments or

the AU's legal conclusions when the AU quoted that "When enacted in 1961, the overall

purpose of the statute was to institute a permit process in order to protect landowners from undue

burdens from mineral leases." Mosher v. Dep 't ofEnvil. Pro!., Case No. 13-4254 and 13-4920

(DOAH Recommended Order June 3, 2014; Application withdrawn by Stipulation before DEP's

Secretary wrote the Final Order) (RO 103).

"The reviewing agency is not bound by the legal arguments made or legal positions

advocated by its attorneys of record in the DOAI-1 proceedings." Haile Cmty. Ass 'n v. Florida

Indus. & Dep 'I of Envil. Pro!., Case No. 95-5531, 1996 WL 533801, at *9, n. 1 (Fla. DEP

September 5, 1996, Fla. DOAH July 23, 1996), citing Ridge wood Properties v. Dep'! of Cmy.

Affairs, 562 So. 2d 322, 323 (Fla. 1990); Cordes v. Dep t of Envil. Regulation, 582 So. 2d 652,

655 (Fla. i' DCA 1991); Tamaron Utilities, Inc. Dep'( of Envtl. Prot.. 16 F.A.L.R. 3112,3124

n. 3 (Fla. DEP 1994). Accordingly, arguments of counsel in a formal proceeding, when not later

endorsed by the agency head in a final order, are of no value in providingagency practice or
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previous interpretations of rules or statutes. Thus, arguments made in the Mosher case hold no

value in DEP's interpretation of Chapter 377, Florida Statutes.

Instead, I conclude that the overall purpose of Section 377.241, Florida Statutes, is to

identify several factors for DEP to weigh and balance when evaluating whether to issue an oil or

gas permit. Coastal Petroleum Co. v. Florida Wildlife Fed'n, Inc. 766, So. 2d 226, 228 (Fla. 1St

DCA 1999) (Appellate court agreed that DEP is to weigh and balance the criteria in Section

377.421 to determine whether to issue an oil drilling permit). The interpretation of Section

377.241 in this Final Order is more reasonable than that of the AU in RO paragraphs 99, 100,

and 103. See § 120.57(l)(I), Fla. Stat. (2017),

Thus, DEP's exceptions No. 4, 5, and 6 to conclusions of law in paragraphs 99, 100, and

103 of the RO are granted. The AU's conclusions are accordingly modified in this Final Order.

See § 377.241(2), Fla. Stat. (2017).

DEP's exception No. 7 takes exception to conclusion of law in paragraph 109 of the RO.

DEP argues that the AU's conclusion of law in paragraph 109 is inconsistent with existing

administrative and judicial interpretation. The AU concluded that the "property upon which the

Well Site is to be located has no special characteristics that would make it susceptible to

pollution" and that "the area is far less likely to impact natural resources than other Department-

permitted wells." (RO ¶ 109).

DEP administers and enforces the provisions of both chapter 373 and chapter 377,

Florida Statutes, and the rules promulgated thereunder, including those applicable to oil and gas

pennitting. (RO ¶ 2 on page 8); see also § 120.57(l)(l), Fla. Stat. (2017) (agency can reject or

modify ajudge's conclusions of law and interpretations of administrative rules "over which it

has substantive jurisdiction."); MacPherson i'. Sch. Bd. of Monroe county, 505 So. 2d 682, 683
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(Fla. 3d DCA 1987); Siess v. Dep 't of Health & Rehab. Se,,'s., 468 So. 2d 478,478 (Fla. 2d

DCA 1985); Al/es i' Dep '1 oiProJ7 Regulation, 423 So. 2d 624, 626 (Fla. 5th DCA 1982).

I conclude that the overall purpose of Section 377.24 1(1) of the Florida Statutes is to

weigh and balance the "nature, character and location of the lands involved" when evaluating

whether to issue an oil or gas permit. coasral Petroleum, Final Order at 6, citing

§ 377.241, Fla. Stat. (2017) ("The first criterion to be considered by the Department is the

nature, character, and location of the lands involved."'). The lands proposed for the Well Site

are located in the endangered Everglades ecosystem, which is world renowned for its unique

environmental characteristics. In accordance with the Everglades Forever Act, the Florida

Legislature has dedicated the Everglades to long term restoration. See § 373.4592, FIa. Stat.

(2017) (Section 373.4592(17), Florida Statutes, shall be known as the Everglades Forever Act).

Thus, DEP's exception No. 7 to conclusions of law in paragraph 109 of the RO is

granted. The interpretation in this Final Order is more reasonable than that of paragraph 109 in

the AU's RO. See § 120.57(1)(1), Fla. Stat. (2017). The AU's conclusions are accordingly

modified in this Final Order.

DEP takes exception to conclusion of law in paragraph 110 of the RO, concluding that it

should be rejected, because it is inconsistent with existing administrative and judicial

interpretation.

As explained above, DEP administers and enforces the provisions of chapter 377, Florida

Statutes, and the rules promulgated thereunder, including those applicable to oil and gas

permitting. (RO ¶ 2 on page 8); see also § 120.57(l)(I), Fla. Stat. (2017) (agency can reject or

modify ajudge's conclusions of law and interpretations of administrative rules "over which it
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has substantive jurisdiction."); MacPherson, 505 So. 2d at 683 Siess, 468 So. 2d at 478; Al/es,

423 So. 2d at 626.

In paragraph No. 110, the AU concluded that the 'greater weight of the evidence

establishes that the potential for harmtil discharges and the potential for harm to groundwater

and the public water supply are insignificant" and that impossibility cannot be the permitting

standard. (RO
IT 110). DEP argues that the degree of risk has no bearing on application of

Section 377.241(1); instead, the nature of the lands involved is what is at issue. In support of

this position, DEP quoted the Florida Wildlife Federation v. coastal Petroleum C'o. Final Order:

Apparently the AU reaches her conclusion that Coastal's permit 'meets' the first
criterion on the basis that the chance of an oil spill is remote. (Finding of Fact 38).
However, Petitioners correctly point out that the relevant criterion is not the
chance of a blowout, but the nature of the lands involved.'

Fla. Wildlife Fed'n. Inc. v Coastal Petroleum Co., Case Nos. 96-4222 and 96-5038, 1998

WL 300047 at * 5 (Fla. DOAH April 8, 1998; Fla. DEP May 22, 1998) (Coastal Petroleum Final

Order).

I agree with the AU's conclusion that impossibility of risk" from an oil and gas

exploratory drilling operation is not the permitting standard. (RO ¶ 110). However, I also agree

with DEP's conclusion that it is not the degree of risk that has bearing on application of Section

377.241(1). Instead, Section 377.241(1), Florida Statutes, directs the Department to consider the

"nature, character, and location of the lands involved." § 377.241(l), Fla. Stat. (2017).

The AU's conclusions of law in paragraph 110 are inconsistent with existing

administrative, judicial and statutory interpretation. See Coastal Petroleum Final Order, 1998

WL 300047 at *5

Therefore, DEP's exception No. 8 to the conclusion of law in paragraph 110 of the RO is

granted in part, and denied in part. The AU's conclusions are modified in this Final Order to
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weigh the nature. character, and location of the lands involved" in accordance with § 377.241,

Florida Statutes. The interpretation in this Final Order is more reasonable than that of paragraph

109 in the AU's RO. See § 120.57(1 )(I), Fla. Stat. (2017). The AU's conclusions are

accordingly modified in this Final Order.

DEP Exceptions No. 9, 10 and 11 regarding Paragraphs 113, 115, and 116

DEP takes exception to conclusions of law in paragraphs 113, 115, arid 116 of the RO,

which interpret Section 377.241, Florida Statutes, when DEP is determining whether to issue an

oil and gas permit. Specifically, Section 377.241(2), Florida Statutes, directs DEP to consider

the following factors '(2) The nature, type and extent of ownership of the applicant, including

such matters as the length of time the applicant has owned the rights claimed without having

performed any of the exploratory operations so granted or authorized." § 377.24 1(2), Fla. Stat.

(2017).

DEP administers and enforces the provisions of chapter 377, Florida Statutes, and the

rules promulgated thereunder, including those applicable to oil and gas permitting. (RO 2 on

page 8); see also § 120.57(l)(1), Fla. Stat. (2017) (agency can reject or modify ajudge's

conclusions of law and interpretations of administrative rules over which ii has substantive

jurisdiction."); MacPherson, 505 So. 2d at 683 Siess, 468 So. 2d at 478; Al/es, 423 So. 2d at 626.

In paragraph 113, the AU concludes that the primary consideration of Section

377.24 1(2) is the balance between the legal interests of the fee simple owner versus the interests

of the mineral rights owners, stating that a balance is unnecessary, since Kanter holds the surface

interests and the mineral rights to the proposed Well Site. (RO ¶ 113). DEP argues that Kanter

has conveyed away virtually all rights to surface development through conveyance of the

flowage easement over the subject property.
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I reject the AU's interpretation of Section 377.241(2) that the primary consideration of

Section 377.241(2) is the balance between the legal interests of the fee simple owner versus the

interests of the mineral right owners and the AU's conclusion that a balance is unnecessary,

since Kanter holds the surface interest and mineral rights to the proposed well Site. I conclude

that whether the permit applicant holds both the surface interest and the mineral rights to the

proposed well site is but one factor to balance when detennining whether to issue an oil and gas

permit. Section 377.24 1(2) also requires DEP to weigh the "length of time the applicant has

owned the rights claimed without having performed any. . . exploratory operations.'

§ 377.241(2), Fla. Stat. (2017). The interpretation of Section 377.241 in this Final Order is more

reasonable than that of the AU. See § 120.57(1 )(l), Fla. Stat. (2017).

The AU's interpretation of Section 377.421. Florida Statutes, implies that the three

criteria to be considered by DEP when determining whether to issue an oil and gas permit are a

checklist. The three criteria do not constitute a pass -fail checklist for an applicant; rather, they

are guidelines for balancing interests.

Instead, Section 377.42 1, Florida Statutes, should be interpreted as calling for a weighing

process where each criterion is evaluated and then weighed against the other factors. See Coastal

Petroleum Final Order, 1998 WL 300047 at *10 (DEP's Final Order concluded that the AU's

"Conclusions of Law again misread the statutory criterion as a pass -fail test....The

Department is charged instead with balancing interests.") The First District Court of Appeal

approved this weighing and balancing process on appeal in Coastal Petroleum Co. v. Florida

Wildlife Fed'n, Inc. 766, So. 2d 226, 228 (Fla. 1st DCA 1999).

Furthermore, the canon of statutory construction known as the reenactment canon directs

an agency that when a court has interpreted part of a statute, subsequent reenactment of the same
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statutory provisions may be considered legislative approval of the previous judicial

interpretation. Remington v. city of Ocala/United Self Insured, 940 So. 2d 1207, 1210 (Fla. I St

DCA 2006); Sam s Club v. Bair, 678 So. 2d 902, 903-04 (Fla. 1st DCA 1996). Following

Coastal Petroleum, the legislature amended or "reenacted" Section 377.24 1, Florida Statutes,

without changing the text of the three factors. Ch. 2013-205, § 12, at 11, Laws of Florida. See

also, e.g., Music City, Inc. v. Duncan's Estate, 185 Cob. 245, 248, 523 P. 2d 983, 985 (1975)

("[W]here a legislature re-enacts or amends a statute and does not change a section previously

interpreted by settled judicial construction, it must be concluded that the legislature has agreed

with thejudicial construction.").

Therefore, DEP's exception No. 9 to the conclusions of law in paragraph 113 of the RO

is granted. The interpretation of Section 377.241 in this Final Order is more reasonable than that

of the AU. See § 120.57(1)(l), Fla. Stat. (2017), The AU's conclusions are modified in this

Final Order to reflect that DEP must consider the length of time the permit applicant has owned

the rights claimed without having performed any exploratory operations, evaluate each criterion

listed in Section 377.421(1)-(3), Florida Statutes, and then weigh and balance each of the three

criteria against each other. § 377.241(1) -(3), Fla. Stat. (2017).

DEP takes exception to conclusions of law in paragraphs 115, and 116, which interpret

Section 377.241, Florida Statutes. In paragraphs 115 and 116, the AU concludes that there is no

factual or legal basis to give any weight to the fact that Kanter has owned its property, including

the Well Site, since 1975. DEP argues that there is no dispute that Kanter owned the land but

has not applied for a permit for at least 39 years. DEP also points out that in the Coastal

Petroleum oil and gas permit application final order, the second factor weighed against the

permit applicant, because the applicant had delayed seeking an oil and gas permit for "many
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years." DEP argued that the Coastal Petroleum final order analysis focused on the applicant's

delay in exploring for petroleum, rather than the type of interest held by the applicant.

1 reject the AU's interpretation of Section 377.241 (2), Florida Statutes, that no weight

should be given to the fact that Kanter has owned its property, including the Well Site, since

1975 without performing any exploratory operations. The correct interpretation of Section

377.241(2) requires 1)EP to consider the length of time the permit applicant has owned the rights

claimed without having performed any exploratory operations. § 377.24 1(2), Fla. Stat. (2017).

The interpretation of Section 377.241 in this Final Order is more reasonable than that of the AU.

See § 120.57(1)(l), Fla. Stat. (2017).

Therefore, DEP's exceptions No. 9, 10, and 11 to the conclusions of law in paragraphs

113. 115. and 116 of the RO are granted. The AU's conclusions are modified in this Final

Order to reflect that DEP must weigh the length of time the permit applicant has owned the

rights claimed without having performed any exploratory operations, evaluate each criterion

listed in Section 377.241, Florida Statutes, and then weigh and balance each of the three criteria

against each other. § 377.241, Fla. Stat. (2017).

DEP Exception No. 12 regarding Paragraph 119

DEP takes exception to the AU's conclusions of law in paragraph 119 that "Section

377.24 1(3) requires consideration of whether there is an indicated likelihood' of the presence of

oil in commercially -profitable quantities. Subsection (3) does not require a guarantee." (RO ¶

119). DEP argues that paragraph 119 should be rejected in its entirety. The rulings in DEP

Exceptions No. 1, 2 and 3 above are incorporated herein.

Thus. DEP's exception No. 12 to paragraph 119 of the RO is denied.
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DEP Exception No. 13 regarding Paragraph 120 and the AU's reconimendations

DEP takes exception to the AU's conclusion in paragraph 120 and his recommendation,

arguing that each of the factors weigh against the applicant obtaining a permit Alternatively.

DEP argues that if a contrary conclusion is reached, then DEP should reweigh the factors in

Section 377.241, Florida Statutes, and deny the application for Oil and Gas Permit No. OG 1366.

The rulings above in DEP Exceptions No. I through 12 are incorporated herein.

Thus. DEP's exception to the AU's conclusion of law in paragraph 120, and DEP's

exception to the AU's recommendation, are granted to the extent that DEP is directed to

evaluate each of the three factors in Section 377.241 and then weigh each of the factors against

the other factors. This interpretation of Section 377.241 in this Final Order is more reasonable

than that oftheALJ. See § 120.57(1)(l), Fla. Stat. (2017).

Upon re -weighing the three factors in Section 377,241, Florida Statutes, against each

other, I conclude that the proposed oil and gas exploratory permit must be denied.

RULINGS ON BRO WARD COUNTY'S EXCEPTIONS

Broward County Exception No. 1

Broward County takes exception to the AU's Conclusion of Law in paragraph 109 that

"The property upon which the Well Site is to be located has no special characteristics that would

make it susceptible to pollution."

The deadline to file exceptions expired at 5:00 p.m. on October 25, 2017. See Fla.

Admin. CodeR. 28-106.217(1) (Exceptions and Responses) ("Parties may file exceptions to

findings of fact and conclusions of law contained in recommended orders with the agency

responsible for rendering final agency action within 15 days of entry of the recommended

order.") and Fla. Admin. Code R. 28-106.104(3) ("Any document received by the office of the
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agency clerk before 5:00 p.m. shall be filed as of that day but any document received after 5:00

p.m. shall be filed as of 8:00 a.m on the next regular business day.'). Broward County filed its

exceptions with DEP after 5:00 p.m. on October 25, 2017; and thus, Broward County's

exceptions were filed late. Because Broward County's exceptions were filed late, Broward

County's Exception No. 1 is rejected.

Broward County Exception No. 2

Broward County takes exception to the last sentence of the conclusion of law in

paragraph 120, which states that " balancing policy interests is the province of the [Department]'

[Id. at 121, the Department is nonetheless constrained by the evidence in this ease, which

establishes no reasonable basis in fact or law to deny the Application."

The deadline to file exceptions expired at 5:00 p.m. on October 25, 2017. See Fla.

Admin. CodeR. 28-106.217 (Exceptions and Responses) ("Parties may file exceptions to

findings of fact and conclusions of law contained in recommended orders with the agency

responsible for rendering final agency action within 15 days of entry of the recommended

order.") and FLa. Admin. Code R. 28-106.104(3) ("Any document received by the office of the

agency clerk before 5:00 p.m. shall be filed as of that day but any document received after 5:00

p.m. shall be tiled as of 8:00 am. on the next regular business day."). Broward County filed its

exceptions with DEP after 5:00 p.m. on October 25, 2017; and thus. Broward County's

exceptions were filed late, Because Broward County's exceptions were filed late, Broward

County's Exception No. 2 is rejected.

RULINGS ON CITY OF MIRAMAR'S NOTICE OF JOINDER IN DEP'S EXCEPTIONS

The City of Miramar filed a Notice of Joinder in DEP's Exceptions with the Division of

Administrative Hearings on October 27, 2017.
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Parties may file exceptions with the agency responsible for issuing the final order within

15 days after entry of DOAH's recommended order. The deadline to file exceptions with DEP

expired at 5:00 p.m. on October 25, 2017. See Fla. Admin. Code R 28-106.217(1) (Exceptions

and Responses) ("Parties may file exceptions to findings of fact and conclusions of law

contained in recommended orders with the agency responsible for rendering final agency action

within 15 days of entry of the recommended order.") and Fla. Admin. Code R. 28-106.104(3)

("Any document received by the office of the agency clerk before 5:00 p.m. shall be filed as of

that day but any document received after 5:00 p.m. shall be filed as of 8:00 a.m. on the next

regular business day."). Not only did the City of Miramar untimely file its Notice of Joinder in

DEP's Exceptions, but it filed its notice with the wrong entity. The Notice of Joinder should

have been filed with DEP; however, the city incorrectly filed its notice with DOAH. Because the

City of Miramar's Notice of Joinder in DEP's Exceptions was filed late and incorrectly with

DOAH instead of DEP, the City of Miramar's joinder in DEP's exceptions is rejected.

CONCLUSION

DEP must weigh and balance the three factors identified in Section 377.421, Florida

Statutes, against each other to determine whether the proposed exploratory well drilling permit

for oil should be issued. in accordance with Section 377.241, Florida Statutes, the "lands

involved" are located in the environmentally sensitive Everglades. (RO ¶ 19). In addition, the

permit applicant has chosen not to exercise its mineral rights for a long time, which weighs

against issuance of the permit. (RO ¶ 114).

In weighing and balancing the three factors in Section 377,241(1) -(3), DEP must

consider the significance of the environmentally sensitive Everglades. The Florida Legislature
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emphasized the significance of the Everglades, when it stated in Section 373.4592, known as the

Everglades Forever Act, that:

(a) The Legislature finds that the Everglades ecological system not only
contributes to South Florida's water supply, flood control, and recreation, but
serves as the habitat for diverse species of wildlife and plant life. The system is
unique in the world and one of Florida's great treasures. The Everglades
ecological system is endangered as a result of adverse changes in water quality,
and in the quantity, distribution, and timing of flows, and, therefore, must be
restored and protected.

(e) It is the intent of the Legislature to pursue comprehensive and innovative
solutions to issues of water quality, water quantity, hydroperiod, and invasion of
exotic species which face the Everglades ecosystem, The Legislature recognizes
that the Everglades ecosystem must be restored both in terms of water quality and
water quantity and must be preserved and protected in a manner that is long term
and comprehensive. The Legislature further recognizes that the EAA and adjacent
areas provide a base for an agricultural industry, which in turn provides important
products, jobs, and income regionally and nationally. It is the intent of the
Legislature to preserve natural values in the Everglades while also maintaining
the quality of life for all residents of South Florida, including those in agriculture,
and to minimize the impact on South Florida jobs, including agricultural, tourism,
and natural resource -related jobs, all of which contribute to a robust regional
economy.

§ 373.4592(l)(a) and (e), Fla. Stat. (2017). See also § 373.4592(17), Fla. Stat. (2017) (Section

373.4592 shall be known as the "Everglades Forever Act").

In the Coastal Petroleum Final Order, DEP concluded that the balancing test in Section

377.241, Florida Statutes, weighed against issuance of an oil and gas exploratory permit to the

permit applicant, Coastal Petroleum Company. DEP concluded as follows:

Weighing evidence is the province of the trier of fact, but balancing policy
interests is the province of the agency. Cross v. Dep'l ofHealth & Rehab. Sen's.,
658 So. 2d 1139, 1143 (Fla. 1St DCA 1995) ("Striking the proper balance between

competing policy considerations" is a decision to be made by an agency, as
guided by the legislature); Florida Power Corp. V. Dep'! ofEnvtl. Regulation, 638
So. 2d 545, 546 (Fla. 1st DCA), review denied, 650 So. 2d 149 (Fla. 1994)
(affirming DER's determination "that the public interest in the extent of the
impact on the environment . . . was a policy matter for its determination and not
a question of fact to be resolved by the hearing officer."). In the present case, the
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balance tips against issuance of a permit to drill an exploratory well nine miles
south of St. George Island.

Fla. Wildlife Fed n. Inc. i.', Coastal Petroleu,n, Case Nos. 96-4222 and 96-5038, 1998 WL

300047 at * 12 (Fla. DEP May 22, 1998).

Similarly, in the present case using the same criteria in Section 377.241, Florida Statutes,

the balance tips against issuance of an oil and gas permit to drill an exploratory well in the

environmentally sensitive Everglades.

DEP has not issued an oil and gas exploration permit since 1967 within the Everglades

lands subject to conservation and restoration under § 373.4592, Florida Statutes. Thus, the last

oil and gas exploration permit within such lands was 50 years ago,1 well before Section

373.4592, known as the Everglades Forever Act, was enacted by the Florida Legislature in 1991.

See ch. 91-80, § 1, 2 (1991). The Florida Legislature has not amended its position regarding the

need to preserve and restore the Everglades since 1991, nor has DEP issued an oil and gas

exploration permit within this boundary of the Everglades once such lands became subject to

restoration under the Everglades Forever Act. See § 373.4592, Florida Statutes.

Having considered the applicable law in light of the rulings on the above Exceptions, and

being otherwise duly advised, it is

ORDERED that:

A. The Recommended Order (Exhibit A) is adopted, except as modified by the above

rulings on Exceptions, and is incorporated by reference herein;

B. ERP Permit No. 06-0336409-001 is APPROVED; and

DEP acknowledges that the RO does not identif' when the last permit was issued in the
Everglades. Accordingly, this specific information did not form the basis of the agency's
decision, but merely reflects that DEP has not changed its long-standing policy to deny oil and
gas permits within lands subject to Everglades restoration.
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C. Oil and Gas Drilling Permit No. OG 1366 is DENIED.

JUDICIAL REVIEW

Any party to this proceeding has the right to seek judicial review of the Final Order

pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of Appeal pursuant to Rule

9.110, Florida Rules of Appellate Procedure, with the clerk of the Department in the Office of

General Counsel, 3900 Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399-3000;

and by filing a copy of the Notice of Appeal accompanied by the applicable filing fees with the

appropriate District Court of Appeal. The Notice of Appeal must be filed within 30 days from

the date this Final Order is filed with the clerk of the Department.

DONE AND ORDERED this day of November, 2017, in Tallahassee, Florida.

FILED ON THIS DATE PURSUANT TO § 120.52,
FLORIDA STATUTES, WITH THE DESIGNATED
DEPARTMENT CLERK, RECEIPT OF WHICH IS
HEREBY ACKNOWLEDGED.

jk.L }j -1T4 ,fz
CLERK ,4 DAEIkaj LI
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STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

NOAH VALENSTEIN
Secretary

Maijory Stoneman Douglas Building
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Final Order has been sent by

electronic mail to:

Douglas P. Manson, Esquire
Brian Bolves, Esquire
Christine Senne, Esquire
Chris R. Tanner, Esquire
Paria Shirzadi, Esquire
Manson Bolves Donaldson Varn, P.A.
1101 West Swann Avenue
Tampa, Florida 33606-2637
dmanson@mansonbolves.com
bbolves@mansonbolves.com
csenne@MansonBolves.com
ctannermansonbo1ves.com
pheeter@MansonBolves.com

Jeffrey Brown, Esquire
Department of Environmental Protection
3900 Commonwealth Blvd., M.S. 35
Tallahassee, FL 32399-3000
Jeffrey.browndep.state.fl.us

and by electronic filing to:

Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, FL 32399-1550

ic

this ________day of November, 2017.

Adam Abraham Schwartzbaum, Esquire
Weiss Serota Helflnan Cole & Bierman
200 East Broward Boulevard, Suite 1900
Fort Lauderdale, Florida 33301
Aschwartzbaurn@wsh-law.com

Michael Christopher Owens, Esquire
County Attorney's Office
Government Center
115 South Andrews Avenue, Suite 423
Fort Lauderdale, Florida 33301
mowens(broward.org
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STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

'74l i&
SACEY D. WLEY
Administrative Law Counsel

3900 Commonwealth Blvd., M.S. 35
Tallahassee, FL 32399-3000
Telephone 850/245-2242
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

KANTER REAL ESTATE, LLC,

Petitioner,

vs.

DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

Respondent,

and

CITY OF MIRAMAR AND BROWARD
COUNTY, FLORIDA,

Intervencrs.

Case Nos. 17-0666
17-06 67

/

RECOMMENDED ORDER

Pursuant to notice, a final hearing was held in this case

on May 22 through 26, 2017, in Tallahassee, Florida, before

E. Gary Early, a designated adninistrative law judge of the

Division of Administrative Hearings.

APPEARANCES

For Petitioner: Douglas P. Manson, Esquire
Brian Solves, Esquire
Christine Senne, Esquire
Chris R. Tanner, Esquire
Paria Shirzadi, Esquire
Manson Bolves Donaldson Varn, P.A.
1101 West Swann Avenue
Tampa, Florida 33606-2637

EXHIBIT A
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For Respondent, Department of Environmental Protection:

Jeffrey Brown, Esquire
Sean Timothy Desmond, Esquire
Department of Environmental Protection
Mail Station 35
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000

For Intervenor, City of Miramar:

Adam Abraham Schwartzbaum, Esquire
Weiss Serota Helfman Cole & Bierrnan
200 East Broward Boulevard, Suite 1900
Fort Lauderdale, Florida 33301

For Intervenor, Broward County, Florida:

Michael Christopher Owens, Esquire
Broward County Office

of the County Attorney
Governmental Center
115 South Andrews Avenue, Suite 423
Fort Lauderdale, Florida 33301

STATEMENT OF THE ISSUE

The issue to be determined is whether the applicant, Kanter

Real Estate, LLC (Kanter), is entitled to issuance of an Oil and

Gas Drilling Permit, No. OG 1366 (the Permit)

PRELIMINARY STATEMENT

On November 16, 2016, the Department of Environmental

Protection (Department or DSP) issued a Notice of Denial - Oil &

Gas Drilling Application (the Denial) . The basis for the Denial

was that Kanter:

failed to provide information showing a
balance of considerations in favor of
issuance given the particular criteria
specified in Section 377.241, Florida

2
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Statutes, "Criteria for Issuance of
Permits. Specifically, [Kanter] 's
information did not show a balance in favor
of issuance when considering the nature,
character and location of the lands
involved; the nature, type and extent of
ownership of [Ranter]; and the proven or
indicated likelihood of the presence of oil
in such quantities as to warrant the
exploration and extraction of such products
on a commercially profitable basis.

On November 16, 2017, the Department also issued a notice

of denial of an Environmental Resource Permit (the ERP Denial)

The basis for the ERP Denial was that Ranter had not provided

reasonable assurance that the proposed activity would comply

with various provisions of the statutes, rules, and Applicant's

Handbook applicable to the activity.

Kanter timely filed separate petitions challenging the

Denial and the ERP Denial, both of which were dismissed by the

Department with leave to amend. Ranter filed a separate Amended

Petition for Formal Administrative Hearing for each of the

denied permit applications on January 13, 2017. Those Amended

Petitions were referred to the Division of Administrative

Hearings on January 31, 2017, and were thereafter consolidated.

The hearing was scheduled to be held on May 22 through 26, 2017.

On March 14, 2017, Intervenor City of Miramar (Mirarnar)

filed its Petition to Intervene into Formal Administrative

Hearing, which was granted, over objection, on March 24, 2017.

3
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On April 11, 2017, Intervenor Broward County, Florida

(Broward County), filed its Verified Motion for Intervention,

which was granted, over objection, on April 24, 2017

On May 19, 2017, the parties filed a well -crafted and

comprehensive Joint Pre -hearing Stipulation for Oil and Gas

Permit Proceeding (JPS/OG), which contained, among other things,

52 stipulations of fact, each of which are adopted and

incorporated herein. The JPS/OG identified the issues of fact

remaining for disposition to be:

1. Whether the nature, character, and
location of the lands involved weighs toward
the approval of exploratory drilling.

2. Whether the nature, type, and extent of
ownership of the applicant, "including such
matters as the length of time the applicant
has owned the rights claimed without having
performed any of the exploratory operations
so granted or authorized," weighs toward the
approval of exploratory drilling.

3. Whether, and the degree to which, Kanter
can demonstrate "the indicated likelihood of
the presence of oil, gas or related minerals
in such quantities as to warrant the
exploration and extraction of such products
on a commercially profitable basis."

On May 19, 2017, the parties filed an equally well -crafted

and comprehensive Joint Pre -hearing Stipulation for

Environmental Resource Permit Proceeding (JPS/ERP), which

limited the issue for disposition as "(w]hether the cumulative

impacts analysis demonstrates that the proposed project and

4
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mitigation proposed to offset the adverse impacts will not

result in unacceptable cumulative impacts to the Everglades

Basin."

On May 22, 2017, Kanter filed a Motion in Lirnine on

Historic Ownership and Use of Mineral Rights, which was denied

by separate order, with the issues raised therein being subject

to further analysis in the parties' post -hearing submittals.

The final hearing was commenced as scheduled on May 22,

2017. During the proceedings, the parties announced a

stipulation on the record that all issues related to the

Environmental Resource Permit (ERP) had been resolved, and that

the parties were in agreement that Kanter had met its burden of

demonstrating entitlement to issuance of the ERP. Thus, the

parties agreed that they would not submit detailed proposed

findings of fact on that issue and would submit proposed

recommended orders reflecting the agreement. The parties have

done so, and this Recommended Order will include, without

further elaboration, a recommendation that ERP No. 06-0336409-

001 be issued.

Joint Exhibits 1(A) through icy), consisting of the

complete Oil and Gas Permit Composite Application, were received

in evidence by stipulation of the parties.

Kanter called as witnesses: Carol Howard, who was tendered

and accepted as an expert in environmental and resource

5
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management; Edward Pollister, who was tendered and accepted as

an expert in oil well design, drilling, and operation; Bob

Howard, P.E., who was tendered and accepted as an expert in

hydrology and hydraulics, water resource engineering, Everglades

operation, and water management systems; Peter Gottfried, who

was tendered and accepted as an expert in wetland ecology and

aerial imagery interpretation; Phil Lakin, who was tendered and

accepted as an expert in geophysics as related to oil

exploration; and Jeffrey Aidridge, C.P.G., who was tendered and

accepted as an expert in petroleum geology and risk assessment

for petroleum exploration. Kariter Exhibits 1 through 116 and

126 through 132 were received in evidence without objection.

Kanter Exhibits 122 and 123 were received in evidence over

objection. Kanter Exhibit 123 consists of designated excerpts

of the deposition of Daniel Reeves, to which the Department

filed Objections and Cross -Designations. Those matters were

addressed by separate Order.

The Department called as witnesses: Alvaro Linero, P.E,,

who was tendered and accepted as an expert in environmental

engineering; Tracy Woods, P.G., who was tendered and accepted as

an expert in geology, hydrogeology, and hydrology; and Charles

Preston, who was tendered and accepted as an expert in

geophysical exploration and risk evaluation. DEP Exhibits

16-25, 29, 31, 33, 35, 40(A) through 40(DD), 41 through 45,
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48 through 56, 58 through 63. 70, 71 (pg. 24), 74, 75, 77, 79,

and 80 were received in evidence.

Neither Miramar nor Broward County called independent

witnesses. Miramar's Exhibit 1 was received in evidence.

The nine -volume Transcript was filed on July 10, 2017. By

agreement of the parties, 30 days from the date of the filing of

the Transcript was established as the time for filing post -

hearing submittals. On August 7, 2017, Kanter filed an

unopposed Motion for Extension of Time to Submit Proposed

Recommended Orders, which was granted, and extended the date for

filing to August 17, 2017. The parties timely filed Proposed

Recommended Orders on that date, which have been considered in

the preparation of this Recommended Order.

The law in effect at the time the Department takes final

agency action on the application being operative, references to

statutes are to Florida Statutes (2017), unless otherwise noted.

Lavernia v. Dep't of Prof'l Reg., 616 So. 2d 53 (Fla. 1st DCA

1993)

FINDINGS OF FACT

The Parties

1. Kanter is a foreign limited liability company

registered to do business in the State of Florida. Kanter owns

20,000 acres of property in western Broward County, on which it

seeks authorization for the drilling of a vertical exploratory

7
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well. The exploratory well is to be located on a five-acre site

that is subject to an ERP (the Well Site)

2. The Department is the state agency with the power and

duty to regulate activities related to the management and

storage of surface waters pursuant to chapter 373, Florida

Statutes, and to regulate oil and gas resources, including the

permitting of activities related to the exploration for and

extraction of such resources, pursuant to chapter 377, Florida

Statutes.

3. Miramar is a Florida municipal corporation located in

Broward County, Florida.

4. Broward County is a political subdivision of the State

of Florida with jurisdiction extending to the Kanter property

and the Well Site.

The Acolication

5. On July 2, 2015, rKanter submitted its Application for

Permit to Drill (Application) to the Department. The proposed

Well Site is on land to which Kanter owns the surface rights and

subsurface mineral rights.

6. The Application contemplates the drilling of an

exploratory well to a depth of approximately 11,800 feet. The

Application is not for a production well. The well is to be

drilled, and ancillary activities are to be performed on a fill

pad of approximately five acres, surrounded by a three-foot high

8
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perimeter berm on three sides and the L7 -A levee on the fourth.

The pad is the subject of an ERP which, as set forth in the

Preliminary Statement, is not being challenged.

7. The pad is designed to contain the 100 -year, three-day

storm. The engineering design incorporates a graded area, berm,

and containment with a water control structure and a gated

culvert to manipulate the water if necessary. The entire pad is

to be covered by a 20 mu PVC liner, is sloped to the center,

and includes a steel and concrete sump for the collection of any

incidental spills. The pad was designed to contain the full

volume of all liquids, including drilling fluid, fuel, and

lubricating oil, that are in tanks and containers on the

facility.

8. The Application includes technical reports, seismic

data, and information regarding the geology and existing

producing oil wells of the Upper Sunniland Formation, which

Kanter filed for the purpose of demonstrating an indicated

likelihood of the presence of oil at the proposed site.

9. The third Request for Additional Information (RAI) did

not request additional information regarding the indicated

likelihood of the presence of oil at the proposed site. After

it submitted its response to the third RAT, Kanter notified the

Department of its belief that additional requests were not

APPENDIX TO MOTION FOR REHEARING 41 Page 001350Page 001350APPENDIX TO MOTION FOR REHEARING 41



authorized by law. As a result, the Department completed the

processing of the Application without additional RAI's.

10. On November 16, 2016, the Department entered its

Notice of Denial of the Oil and Gas Drilling Permit. The sole

basis for denial was that Kanter failed to provide information

showing a balance of considerations in favor of issuance

pursuant to section 377.24l."

11. There was no assertion that the Application failed to

meet any standard established by applicable Department rules,

Florida Administrative Code Chapters 62C-25 through 62C-30. In

particular, the parties included the following stipulations of

fact in the Joint Prehearing Stipulation which are, for purposes

of this proceeding, deemed as established:

8. The structure intended for the drilling
or production of Kanter's exploratory oil
well is not located in any of the following:
a municipality; in tidal waters within
3 miles of a municipality; on an improved
beach; on any submerged land within a bay,
estuary, or offshore waters; within one mile
seaward of the coastline of the state;
within one mile seaward of the boundary of a

local, state or federal park or an aquatic
or wildlife preserve; on the surface of a
freshwater lake, river or stream; within one
mile inland from the shoreline of the Gulf
of Mexico, the Atlantic Ocean or any bay or
estuary; or within one mile of any
freshwater lake, river or stream.

9. The location of Kanter's proposed oil
well is not: within the corporate limits of
any municipality; in the tidal waters of the
state, abutting or immediately adjacent to

10
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the corporate limits of a municipality or
within 3 miles of such corporate limits
extending from the line of mean high tide
into such waters; on any improved beach,
located outside of an incorporated town or
municipality, or at a location in the tidal
waters of the state abutting or immediately
adjacent to an improved beach, or within
3 miles of an improved beach extending from
the line of mean high tide into such tidal
waters; south of 26°00'OO" north latitude
off Florida's west coast and south of
27°OC'OO" north latitude off Florida's east
coast, within the boundaries of Florida's
territorial seas as defined in 43 U.S.C.
1301; north of 26°O0'OO" north latitude off
Florida's west coast to the western boundary
of the state bordering Alabama as set forth
in s. 1, Art. II of the State Constitution;
or north of 27°O0'OO" north latitude off
Florida's east coast to the northern
boundary of the state bordering Georgia as
set forth in s. 1, Art. II of the State
Constitution, within the boundaries of
Florida's territorial seas as defined in
43 U.S.C. 1301.

19. The proposed oil well site does not
contain Florida panther habitat and is
located outside of the primary and secondary
habitat zones for the Florida panther.

21. There are no recorded archaeological
sites or other historic resources recorded
within the area of the proposed oil well
site.

29. Kanter submitted a payment of $8,972.00
for its oil and gas permit application on
June 30, 2016 pursuant to Rule 62C-
26.002(5) (c), F.A.C.

30. Kanter's application includes
sufficient information and commitments for
performance bonds and securities. DEP and
Intervenors do not claim that the
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application lacks the information required
in rule 62C-26.002, E.AC.

31. Kariter's application includes an
organization report that satisfies the
requirements of rule 620-26.003(3), F.A.C.

32. Kanter's engineering aspects of the
site plan for the proposed project site, are
appropriate.

33. Kanter's survey submitted to DEP in
support of its application includes a
suitable location p1st which meets the
minimum technical standards for land
surveys.

34. Kanter's application includes an
appropriate description of the planned well
completion.

35. DEP and Intervenors do not claim that
the drilling application lacks the
information required by rule 620-26.003,
F.A.C. Kanter's Application proposes using
existing levees to provide access to the
proposed Kanter well site. Kanter did not
propose to construct additional roads for
access.

36. Kanter's proposed well site is located
332 feet from the L67 -A levee, which serves
as a roadway for trucks used to perform
operations and maintenance on the levees and
canals in the area.

37. Kanter's application does not lack any
information required by DEF with respect to
the location of roads, pads, or other
facilities; nor does it lack any information
regarding the minimization of impacts with
respect to the location of roads.

3E. DEP and Intervenors do not contend that
the permit should be denied based upon the
proposed "spacing" of the well, or drilling

12
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unit, as that term is used in rule
62C -26.0C4, F.A.C.

39. Kanter's application includes
appropriate plans for the construction of
mud tanks, reserve pits, and dikes. Kanter
agrees to a reasonable permit condition
requiring that if water is to be transported
on -site, that it will add additional tanks
for the purpose of meeting water needs that
would arise during the drilling process.

40. Kanter's design of the integrated
casing, cementing, drilling mud, and blowout
prevention programs is based upon sound
engineering principles, and takes into
account all relevant geologic and
engineering data and information. Kanter's
proposed casing plan includes an additional
casing string proposed in its response to
DEP's Third Request for Additional
Information. This casing plan meets or
exceeds the requirements of 62C -27.00S,
F. A. C.

41. Kanter's proposed casing and cementing
program, as modified, meets or exceeds all
applicable statutory and rule criteria.2

42. Kanter's response and documents
provided in response to DEP's 3rd R1 -\I
satisfactorily resolved DEP's concern
regarding the risk of passage of water
between different confining layers and
aquifers resulting from the physical act of
drilling through the layers of water and the
intervening soil or earth.

43. Kanter's application includes a
sufficient lost circulation plan.

44. Kanter's application is not deficient
with respect to specific construction
requirements which are intended to prevent
subsurface discharges.
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45. Kanter's drilling fluids plan is
appropriate arid is not deficient.

46. Kanter's blowout prevention equipment
arid procedures are appropriate and are not
deficient.

47. Kanter's plans for blowout prevention
are not insufficient.
48. Kanter's proposed oil pad is above the
100 year flood elevation and under normally
expected circumstances would not be
inundated by water if constructed as
proposed in Kanter's application.

49. Kanter's application includes a
Hydrogen Sulfide Safety Plan that includes
standards which are consistent with the
onshore oil and gas industry standards set
forth in the American Petroleum Institutes'
Recommended Pract ice.

50. DEP and Intervenors do not claim any
insufficiencies with respect to Kanter's
Hydrogen Sulfide Gas Contingency Plan, the
sufficiency of secondary containment, its
construction plans for a protective berm
around the drilling site and storage tank
areas of sufficient height and
impermeability to prevent the escape of pad
fluid, its pollution prevention plan, its
safety manual, or its spill prevention and
cleanup plan.

51. DEP and Intervenors do not contend that
the permitting of the well would violate
section 377.242(1), F.S., regarding permits
for the drilling for, exploring for, or
production of oil, gas, or other petroleum
products which are to be extracted from
below the surface of the land only through
the well hole(s).

52. DEP and Intervenors do not contend that
Kanter's application violates the applicable
rule criteria for oil and gas permitting set
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forth in Chapters 620-25 through 62C-30,
Florida Administrative Code.

12. In addition to the foregoing, Kanter is riot seeking or

requesting authorization to perform "fracking," and has agreed

to a permit condition that would prohibit fracking.

13. As a result of the foregoing, the parties have agreed

that the Application meets or exceeds all criteria for an

exploratory oil well permit under chapters 620-25 through

620-30.

The Property

14. Kanter owns two parcels of land totaling 20,000 acres

in the area of the proposed Vell Site: a northern parcel

consisting of approximately 11,000 acres and a southern parcel

consisting of approximately 9,000 acres. Kanter assembled its

holdings through a series of acquisitions by deeds from 1975 to

1996. The Well Site is to be located within the southern

parcel.

15. on August 7, 1944, Kanter's predecessor in title,

Dallas Investment Co., acquired by tax deed all interests in a

parcel within the 9,000 -acre southern parcel described as "All

Section 23 Township 51 South, Range 38 East, 640 Acres,"

including, without reservation, the oil, gas, minerals, and

phosphate. The evidence of title submitted as part of the

Application indicates that a "Kanter" entity first became

15
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possessed of rights in Section 23 in 1975. By virtue of a

series of transactions extending into 1996, Kanter currently

holds fee title to all surface rights, and title to all mineral

rights, including rights to oil, gas, and other mineral

interests, within Section 23 Township 51 South, Range 38 East.

The Well Site specified in the Application is within Section 23,

Township 51 South, Range 38 East.

16. Kanter's property is encumbered by a Flowage Easement

that was granted to the Central and Southern E'lood Control

District in 1950, and is presently held by the South Florida

Water Management District (SFWMD) . The Flowage Easement

guarantees Kanter access to the entire easement property "for

the exploration or drilling for, or the developing, producing,

storing or removing of oil, gas or other . . in accordance

with sound engineering principles."

17. Kanter has the legal property right to locate and

drill the well, and the exploratory well is consistent with

Kanter's ownership interest.

18. The Well Site is located in a 160 -acre (quarter

section) portion of the 640 -acre tract described above, and is

within a "routine drilling unit," which is the block of land

surrounding and assigned to a well. Fla. Admin. Code R.

620-25.002(20) and 62C-25.002(40).
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19. The Kanter property, including the Well Site, is in

the historic Everglades. Before efforts to drain portions of

the Everglades for development and agricultural uses, water

flowed naturally in a southerly direction through land dominated

by sawgrass and scattered tree islands. The tree islands were

generally shaped by the direction of the water flow.

20. Beginning as early as the late i800s, dramatically

increasing after the hurricane of 1947, and extending well into

the 1960s, canals, levees, dikes, and channels were constructed

to drain, impound, or reroute the historic flows. Those efforts

have led to the vast system of water control structures and

features that presently exist in south Florida.

21. The Well Site, and the Kanter property as a whole, is

located in Water Conservation Area (WCA)-3. WCA-3 is located in

western Broward County and northwestern Miami -Dade County. It

was constructed as part of the Central and Southern Florida

Flood Control project authorized by Congress in 1948, and was

created primarily for flood control and water supply.

22. In the early 1960s, two levees, L67 -A and L67 -C, were

constructed on a line running in a northeast to southwest

direction. When constructed, the levees separated WCA-3 into

WCA-3A to the west and WCA-3B to the southeast. The Well Site

is in WCA-3A.3'
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23. The area between L67 -A and L67 -C, along with a levee

along the Miami Canal, is known as the "Pocket." There is no

water control in the Pocket. Mthough there is a structure at

the south end of the Pocket, it is in disrepair, is rarely -- if

ever -- operated, and may, in fact, be inoperable.

24. The Well Site is located within the Pocket, on the

southern side of L67 -A.

25. L67 -A and L67 -C, and their associated internal and

external canals, have dramatically disrupted sheet flow, aJtered

hydrology, and degraded the natural habitat in the Pocket.

Water inputs and outputs are entirely driven by rainfall into

the Pocket, and evaporation and transpiration from the Pocket.

From a hydrologic perspective, the Pocket is entirely isolated

from WCA-3A and WCA-3B.

26. The Pocket is impacted by invasive species, which have

overrun the native species endemic to the area and transformed

the area into a monoculture of cattails. Vegetation that grows

in the Pocket dies in the Pocket. Therefore, there is a layer

of decomposing vegetative muck, ooze, and sediment from knee

deep to waist deep in the Pocket, which is atypical of a

functioning Everglades system.

27. L67 -A and L67 -C, and their associated internal and

external canals, impede wildlife movement, interfering with or

preventing life functions of many native wildlife species.
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28. The proposed Well Site, and the surrounding Kanter

property, is in a rural area where future residential or

business development is highly unlikely. The property is

removed from urban and industrial areas and is not known to have

been used for agriculture.

29. The Department has previously permitted oil wells

within the greater Everglades, in areas of a more pristine

environmental nature, character, and location than the Pocket.

The Raccoon Point welifield is located 24 miles west of the

Proposed Project Site within the Big Cypress National Preserve.

It is within a more natural system and has not undergone

significant hydrologic changes such as the construction of

canals, levees, ditches, and dikes and, therefore, continues to

experience a normal hydrologic flow. Mr. Gottfried testified

that at Raccoon Point, "you can see the vegetation is

maintaining itself because the fact that we don't have levees,

ditches canals, dikes, impacting the area. So you have a

diversity of plant life. You have tree islands still. You have

the normal flow going down." The greater weight of evidence

shows that the Kanter Well Site is far less ecologically

sensitive than property at Raccoon Point on which the Department

has previously permitted both exploration and production wells.
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The Biscayne Aquifer

30. The Biscayne Aquifer exists in almost all of Miami -

Dade County, most of Broward County and a portion of the

southern end of Palm Beach County. It is thickest along the

coast, and thinnest and shallowest on the west side of those

counties. The western limit of the Biscayne Aquifer lies

beneath the Well Site. The Biscayne Aquifer is a sole -source

aquifer and primary drinking water source for southeast Florida.

31. A network of drainage canals, including the L-30,

L -3l, L-33, and Miami Canals, lie to the east of WCA-3B, and

east of the Well Site. Those canals penetrate into the

substratum and form a hydrologic buffer for welifields east of

the Well Site, including that operated by Miramar, and isolate

the portions of the Biscayne Aquifer near public welifields from

potential impacts originating from areas to their west. The

canals provide a "much more hydraulically available source" of

water for public wellfields than water from western zones of the

Biscayne Aquifer, and in that way create a buffer between areas

on either side of the canals.

32. The Pocket is not a significant recharge zone for the

Biscayne Aquifer. There is a confining unit comprised of

organic soils, muck, and Lake Flint Marl separating the Pocket

and the Well Site from the Fort Thompson formation of the

Riscayne Aquifer. There is a layer of at least five feet of
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confining muck under the L67 -A levee in the area of the Well

Site, a layer that is thicker in the Pocket. The Well Site is

not within any 30 -day or 120 -day protection zones in place for

local water supply wells.

33. The fact that the proposed well will penetrate the

Biscayne Aquifer does not create a significant risk of

contamination of the Biscayne Aquifer. The drilling Itself is

no different than that done for municipal disposal wells that

penetrate through the aquifer much closer to areas of water

production than is the Well Site. The extensive casing and

cementing program to be undertaken by Kanter provides greater

protection for the well, and thus for the aquifer, than is

required by the Department's rules. A question as to the

"possibility" that oil could get into the groundwater was

answered truthfully in the affirmative "in the definition of

possible." However, given the nature of the aquifer at the Well

Site, the hydrological separation of the Well Site and well from

the Biscayne Aquifer, both due to the on -site confining layer

and to the intervening canals, the degree of casing and

cementing, and the full containment provided by the pad, the

testimony of Mr. Howard that "it would be very difficult to put

even a fairly small amount of risk to the likelihood that oil

leaking at that site might possibly actually end up in a well at

Miramar" is accepted.
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The Sunniland Formation

34. The Sunniland Formation is a geologic formation which

exists in a region of South Florida known as the South Florida

Basin. It is characterized by alternating series of

hydrocarbon -containing source rock, dolomite, and limestone of

varying porosity and permeability and evaporite anhydrite or

mudstone seal deposits. It has Upper Sunniland and Lower

Sunniland strata, and generally exists at a depth of up to

12,000 feet below land surface (bls) in the area of the Well

Site.

35. Underlying the Sunniland Formation is a formation

generally referred to as the 'basement." The basement exists at

a depth of 17,000-18,000 feet bls.

36. Oil is produced from organic rich carbonate units

within the Lower Cretaceous Sunniland Formation, also known as

the Dark Shale Unit of the Sunniland Formation. The oil

produced in the Sunniland Formation is generally a product of

prehistoric deposits of algae. Over millennia, and under the

right conditions of time and pressure, organic material is

converted to hydrocarbon oil. The preponderance of the evidence

demonstrates that active generating source rock capable of

producing hydrocarbons exists in the Sunniland Formation beneath

the Kanter property.
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37. The preponderance of the evidence also indicates that

the oil generated in the Sunniland Formation is at a sufficient

depth that it is preserved from microbial degradation, which

generally occurs in shallower reservoirs.

38. The tipper Sunniland Formation was formed in the

Cretaceous geological period, between 106 and 100 million years

ago. Over that period, sea levels rose and fell dramatically,

allowing colonies of rudists (a now extinct reef -building clam)

and oysters to repeatedly form and die off. Over time, the

colonies formed bioherms, which are reef -like buildups of shell

elevated off of the base of the sea floor. Over millennia, the

bioherms were exposed to conditions, including wave action and

exposure to air and rainwater, that enhanced the porosity of the

component rudist and oyster shell. Those "patch reefs" were

subsequently buried by other materials that formed an

impermeable layer over the porous rudist and oyster mounds, and

allowed those mounds to become "traps" for oil migrating up from

lower layers.

39. A trap is a geological feature that consists of a

porous layer overlain by an impervious layer of rock that forms

a seal. A trap was described, simplistically, as an upside down

bowl. Oil, being lighter than water, floats. As oil is

generated in source rock, it migrates up through subterranean

water until it encounters a trapping formation with the ability
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to create a reservoir, and with an impervious layer above the

porous layer to seal the trap and prevent further migration,

thus allowing the 'bowl" to fill. The reservoir is the layer or

structure with sufficient porosity and permeability to allow oil

to accumulate with its pores. The thickness of the layer

determines the volume of oil that the reservoir is capable of

retaining.

40. Although rudist mounds are generally considered to be

more favorable as traps due to typically higher porosity, oyster

mound traps are correlated to producing wells in the Sunniland

Formation and are primary producers in the Felda field arid the

Seminole field.

41. The Lower Sunniland Formation is a fractured carbonate

stratum, described by Mr. Aldrich as a rubble zone. It is not a

traditional structural trap. Rather, it consists of fractured

and crumbling rock thought to be created by basement shear zones

or deep-seated fault zones. It has the same source rock as the

Upper Sunniland. There is little information on traps in the

Lower Sunniland, though there are two fields that produce from

that formation.

42. A "play" is a group of prospects or potential

prospects that have the same source rock, the same reservoir

rock, the same trap style, and the same seal rock to hold in the

hydrocarbons. The producing oil fields in the Sunniland
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Formation, including Raccoon Point, Sunniland, Felda, West

Felda, and Lake Trafford are part of a common play known as the

Sunniland Trend.

43. The Sunniland Trend is an area of limestone of greater

porosity within the Sunniland Formation, and provides a

reasonable extrapolation of areas that may be conducive to oil

traps. The Sunniland Trend extends generally from Manatee

County on the west coast of Florida southeasterly into Broward

County and the northwestern portion of Miami -Dade County on the

east coast of Florida. The trend corresponds to the ancient

Cretaceous shoreline where rudist and oyster bioherms formed as

described above.

44. In 2003, the "Mitchell -Tapping" report, named after

the husband and wife team, identified two separate trends within

the Sunniland Trend, the rudist-dominant West Felda Trend, and

the more oyster -based Felda Trend. Both are oil -producing

strata. The Felda Trend is more applicable to the Kanter

property.

45. Throughout the Sunniland Trend, hydrocarbon reservoirs

exist within brown dolomite deposits and rudist and oyster

mounds. Dolomite is a porous limestone, and is the reservoir

rock found at the productive Raccoon Point oil weilfield. The
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evidence indicates that a brown dolomite layer of approximately

20 feet underlies the Well Site, and extends in all directions

from the Well Site.

46. A preponderance of the evidence indicates that the

Kanter property, including the Well Site, is within the

Sunniland Trend and its Felda Trend subset.4'

4. Oil produced from wells in the Sunniland Trend is

typically thick, and is not under pressure. The oil does not

rise through a bore hole to the surface, but must be pumped.

48. The Raccoon Point Field, which is the closest

productive arid producing welifield to the proposed Well Site, is

located approximately 24 miles to the west of the Well Site,

within the Sunniland Trend. Raccoon Point contains numerous

well sites, of which four or five are currently producing, and

has produced in the range of 20 million barrels of oil since it

began operation in the late 1970s.

49. Cumulative production of oil from proven fields in the

South Florida Basin, including fields in the Suriniland

Formation, is estimated to be in excess of 160 million barrels.

50. Estimates from the U.S. Geological Service USGS)

indicate that 25 new fields capable of producing five million

barrels of oil each are expected to be found within the Lower

Cretaceous Shoal Reef Oil Assessment Unit, which extends into
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the Kanter property. Estimates of the potential reserves reach

as high as an additional 200 million barrels of oil.

The Dollar Bay Formation

51. Another formation that has potential for oil

production is the Lower Cretaceous Dollar Bay Formation, also in

the South Florida Basin. The Dollar Bay Formation exists

beneath the Kanter property at a shallower depth than the

Sunniland Formation, generally at a depth of 10,000 feet in the

vicinity of the Well Site. Most of the Dollar Bay prospects are

on the east side of the South Florida Basin. Most of the wells

in the South Florida Basin are on the west side. Thus, there

has not been much in the way of exploration in the Dollar Bay

Formation, so there is a lack of data on traps.

52. Dollar Bay has been identified as a known oil-bearing

play by the USGS. It is a self -source play, so the source comes

from the Dollar Bay Formation itself. Dollar Bay exists both as

potential and mature rock. It has known areas of very high

total organic content TOC) source rock; logged reservoir in the

formation; and seal rock. There have been three oil finds in

the Dollar Bay formation, with at least one commercial

production well.

53. Kanter will have to drill through the Dollar Bay

Formation to get to the Upper Sunniland formation, thus allowing

for the collection of information as to the production potential
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of the prospect. Although Dollar Bay is not generally the main

"target" of the Permit, its potential is not zero. Thus,

consideration of the Dollar Bay Formation as a factor in the

calculation of risk/success that goes into the decision to drill

an exploratory well is appropriate.

Initial Exploratory Activities

54. In 1989, Shell Western E&P, Inc. (Shell), conducted

extensive seismic exploration in south Florida. Among the areas

subject to seismic mapping were two lines -- one line of

36,000 feet mapped along the L67 --A levee, directly alongside the

Well Site, and the other of approximately 10 miles in length

along the Miami Canal levee. The lines intersect on the Kanter

property just north of the Well Site.

55. The proposed exploration well is proposed to extend

less than 12,000 feet deep. The seismic mapping performed by

Shell was capable of producing useful data to that depth. The

seismic methodology utilized by Shell produced data with a high

degree of vertical and spatial resolution. Given its quality,

the Shell data is very reliable.

56. Shell did not use the seismic data generated in the

1980s, and ultimately abandoned activity in the area in favor of

larger prospects, leaving the smaller fields typical of south

Florida for smaller independent oil companies.
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57. The Shell seismic data was purchased by Seismic

Exchange, a data brokerage company.

58. in 2314, Kanter purchased the seismic data from Seismic

Exchange for the lines that ran through its property. With the

purchase, Kanter received the original field tapes, the support

data, including surveyors' notes and observer sheets which

describe how the data was acquired, and the recorded data.

59. As a result of advances in computer analysis since the

data was collected, the seismic data can be more easily and

accurately evaluated.

60. It is not unusual for companies to make decisions on

whether to proceed with exploration wells with two lines of

seismic data.

61. Mr. Lakin reviewed the data, and concluded that it

showed a very promising area in the vicinity of the L67 -A levee

that was, in his opinion, sufficient to continue with permitting

an exploratory oil well. Mr. Lakiri described the seismic

information in support of the Application as "excellent data,"

an assessment that is well -supported and accepted.

62. Mr. Pollister reviewed the two lines of seismic data

and opined that the information supports a conclusion that the

site is a "great prospect" for producing oil in such quantities

as to warrant the exploration and extraction of such products on

a commercially profitable basis.
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Seismic Data Analysis

63. The seismic lines purchased by Kanter consist of line

970, which runs southwest to northeast along the L67 -A levee,

and a portion of line 998, which runs from northwest to

southeast along the Miami Canal levee. The lines intersect at

the intersection of the two levees.

64. The data depicts, among others, the seismic reflection

from the strata of the Sunniland Trend, and the seismic

reflection from the basement.

65. The depiction of the Sunniland Trend shows a

discernable rise in the level of the strata, underlain by a

corresponding rise in the basement strata. This rise is known

as an anticline.

66. An anticline is a location along a geologic strata at

which there is an upheaval that tends to form one of the

simplest oil traps that one can find using seismic data. In the

South Florida Basin, anticlines are typically associated with

mounded bioherms.

67. A 'closed structure" is an anticline, or structural

high, with a syncline, or dip, in every direction. A closed

structure, though preferable, is not required in order for there

to be an effective trap.

68. Most of the Sunniland oil fields do not have complete

closure. They are, instead, stratigraphic traps, in which the

3D
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formation continues to dip up and does not "roll over." Where

the rock type changes from nonporous to porous and back to

nonporous, oil can become trapped in the porous portion of the

interval even without "closure." Thus, even if the "bowl" is

tilted, it can still act as a trap. Complete closure is not

necessary in much of the Sunniland Trend given the presence of

an effective anhydrite layer to form an effective seal.5'

69. The seismic data of the Kanter property depicts an

anticline in the Sunniland Formation that is centered beneath

the Well Site at a depth in the range of 12,000 feet bis.

Coming off of the anticline is a discernable syncline, or dip in

the underlying rock. Applying the analogies used by various

witnesses, the anticline would represent the top of the inverted

bowl, and the syncline would represent the lip of the bowl. The

evidence of the syncline appears in both seismic lines. The

Shell seismic data also shows an anhydrite layer above the

Sunnhiand Formation anticline.

70. The same anticline exists at the basement level at a

depth of 17,000 to 1B4O00 feet bis. The existence of the

Sunniland formation anticline supported by the basement

anticline, along with a thinning of the interval between those

formations at the center point, provides support for the data

reliably depicting the existence of a valid anticline. A

basement -supported anticline is a key indicator of an oil trap,
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and is a feature commonly relied upon by geophysicists as being

indicative of a structure that is favorable for oil production.

71. The seismic data shows approximately 65 feet of total

relief from the bottom to the top of the anticline structure,

with 50 feet being closed on the back side. The 50 feet of

closed anticline appears to extend over approximately 900 acres.

72. There is evidence of other anticlines as one moves

northeast along line 970. However, that data is not as strong

as that for the structure beneath the Well Site. Though it

would constitute a "lead," that more incomplete data would

generally not itself support a current recommendation to drill

and, in any event, those other areas are not the subject of the

permit at issue.

73. The anticline beneath the well site is a "prospect,"

which is an area with geological characteristics that are

reasonably predicted to be commercially profitable. In the

opinion of Mr. Lakin, the prospect at the location of the

proposed Well Site has everything that I would want to have to

recommend drilling the well," without a need for additional

seismic data. His opinion is supported by a preponderance of

the evidence, and is credited.

74. Confirmation of the geology and thickness of the

reservoir is the purpose of the exploratory well, with the

expectation that well logs will provide such confirmation.
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Risk Analysis

75. Beginning in the 1970s, the oil and gas industry began

to develop a business technique for assessing the risk, i.e.,

the chance of failure, to apply to decisions being made on

drilling exploration wells. Since the seminal work by Bob

McGill, a systematic science has developed.

76. In 1992, a manual was published with works from

several authors.

77. The 1992 manual included a methodology developed by

Rose & Associates for assessing risk on prospects. The original

author, Pete Rose,6" is one of the foremost authorities on

exploration risk. The Rose assessment method is a very strong

mathematical methodology to fairly evaluate a prospect. The

Rose method takes aspects that could contribute to finding an

oil prospect, evaluates each element, and places it in its

perspective. The Rose prospect analysis has been refined over

the years, and is generally accepted as an industry standard.

78. The 1992 manual also included a methodology far

assessing both plays and prospects developed by David White.

The following year, Mr. White published a separate manual on

play and prospect analysis. The play and prospect analysis is

similar to the Rose method in that both apply mathematical

formulas to factors shown to be indicative of the presence of

oil. Play and prospect analysis has been applied by much of the
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oil and gas industry, is used by the USGS in combining play and

prospect analysis, and is being incorporated by Rose &

Associates in its classes. The evidence is convincing that the

White play and prospect analysis taught by Mr. Aldrich is a

reasonable and accepted methodology capable of assessing the

risk inherent in exploratory drilling.

79. Risk analysis for plays and prospects consists of four

primary factors: the trap; the reservoir; the source; and

preservation and recovery. Each of the four factors has three

separate characteristics. Numeric scores are assigned to each

of the factors based on seismic data; published maps and

materials; well data, subsurface data, and evidence from other

plays and prospects; and other available information. Chance of

success is calculated based on the quantity and quality of the

data supporting the various factors to determine the likelihood

that the prospect will produce flowable hydrocarbons.

80. The analysis and scoring performed by Mr. Aldrich is

found to be a reasonable and factually supported assessment of

the risk associated with each of the prospects that exist

beneath the proposed Well Site and that are the subject of the

Application.7' Hcwever Mr. Aldrich included in his calculation

an assessment of the Lower Sunniland Formation. The proposed

well is to terminate at a depth of 11,800 feet bls, which is

within the Upper Sunniland, but above the Lower Sunniland.
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Thus, although the Lower Sunniland would share the same source

rock, the exploration well will not provide confirmation of the

presence of oil. Therefore, it is more appropriate to perform

the mathematical calculation to determine the likelihood of

success without consideration of the Lower Sunnhland prospect.

81. To summarize Mr. Aldrich's calculation, he assigned a

four -percent chance of success at the Well Site for the Dollar

Bay prospect. The assignment of the numeric scores for the

Dollar Bay factors was reasonable arid supported by the evidence.

82. Mr. Aldrich assigned a 20 -percent chance of success at

the Well Site for the Upper Sunniland play. The assignment of

the numeric scores for the Upper Sunniland factors was

reasonable and supported by the evidence.

83. In order to calculate the overall chance of success

for the proposed Kariter exploratory well, the assessment method

requires consideration of the "flip side" of the calculated

chances of success, i.e., the chance of failure for each of the

prospects. A four -percent chance of success for Dollar Bay

means there is a 96 -percent 0.96) chance of failure, i.e., that

a commercial zone will not be discovered; and with a 20 -percent

chance of success for the Upper Sunniland, there is an

80 -percent (0.80) chance of failure. Multiplying those factors,

i.e., .96 x .80, results in a product of .77, or 77 percent,

which is the chance that the well will be completely dry in all
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three zones. Thus, under the industry -accepted means of risk

assessment, the 77 -percent chance of failure means that there is

a 23 -percent chance of success, i.e., that at least one zone

will be productive.

84. A 23 -percent chance that an exploratory well will be

productive, though lower than the figure calculated by

Mr. Aldrich, is, in the field of oil exploration and

production, a very high chance of success, well above the

seven -percent average for prospecting wells previously permitted

by the Department (as testified to by Mr. Linero) and exceeding

the 10- to 15 -percent chance of success that most large oil

companies are looking for in order to proceed with an

exploratory well drilling project (as testified to by

Mr. Preston) . Thus, the data for the Kanter Well Site

demonstrates that there is a strong indication of a likelihood

of the presence of oil at the Well Site.

Commercial Profitability

85. Commercial profitability takes into account all of the

costs involved in a project, including transportation and

development costs.

86. Mr. Aldrich testified that the Kanter project would be

commercially self-supporting if it produced 100,000 barrels at

$50.00 per barrel. His testimony was unrebutted, and is

accepted.
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87. The evidence in this case supports a finding that

reserves could range from an optimistic estimate of 3 to 10

million barrels, to a very (perhaps unreasonably) conservative

estimate of 200 barrels per acre over 900 acres, or 180,000

barrels. In either event, the preponderance of the evidence

adduced at the hearing establishes an indicated likelihood of

the presence of oil in such quantities as to warrant its

exploration and extraction on a commercially profitable basis.

CONCLUSIONS OF LAW

Jurisdiction

88. The Division of Administrative Hearings has

jurisdiction over the parties to and the subject matter of this

proceeding. § 120.569 and 120.57, Fla. Stat. (2017).

Standing

89. As the applicant for the permit at issue, Kanter has

standing to challenge the denial of its Application, and is a

"party" by operation of law because it is the specifically named

person whose substantial interests are being determined by the

Department's denial of the permit. § 120.52(13) (a), Fla. Stat.;

Ft. Myers Real Estate Holdinas. LLC v. Deo't of Bus. & Prof'l

Reg., 53 So. 3d 1158, 1162 (Fla. 1st DCA 2011;) W. Frank Wells

Nursing Home v. Ag. for Health Care Admin., 27 So. 3d 73, 74

(Fla. 1st DCA 2009); Maverick Media Crp., Inc. v. Dep't of

Transp., 791 So. 2d 491, 492 (E1a. 1st DCA 2001).
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90. As to the Intervenors, both Miramar and Broward County

were granted Intervenor status by separate Orders, each of which

addressed the standing of the Intervenors. The Joint Pre -

hearing Stipulation does not identify the standing of

Intervenors as an issue of fact or law remaining for

disposition. Paragraph 5. (d) of the Order of Pre -hearing

Instructions provides that "[t]he failure to identify [in the

Joint Pre -hearing Stipulation] issues of fact or law remaining

to be litigated may constitute a waiver and elimination of those

issues. See Palm Beach Polo Holdings, Inc. v. Broward Marine,

Inc., 174 So. 3d 1037 (Fla. 4th DCA 2015)." As set forth in

Palm Beach Polo Holdinqs:

any previous skirmishes or dust-ups or
contentious pretrial issues become mostly
irrelevant once the parties prepare and
stipulate as to the final agreed -upon
"executive summary" as to what the impending
trial is about and the specific issues that
remain on the table. The Pretrial
Stipulation is surely one of the most
coveted and effective pretrial devices
enjoyed by the trial court and all involved
parties. Cf. Broche v. Cohn, 987 So. 2d
124, 127 (Fla. 4th DCA 2008) ("A stipulation
that limits the issues to be tried 'amounts
to a binding waiver and elimination of all
issues not included.'" (quoting Esch v.
Forster, 123 Fla. 905, 168 So. 229, 231
(Fla. 1936))).

Everyone connected with the trial - from
witnesses unsure if they will ultimately be
called to trial, to well -prepared and
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efficient lawyers - benefits from a mandated
and thereafter duly enforced Pretrial
Stipulation.

The Pretrial Stipulation is a powerful
blueprint that fully enables a well -run and
fair trial. "'[lit is the policy of the law
to encourage and uphold stipulations in
order to minimize litigation and expedite
the resolution of disputes.'" Id. (quoting
Spitzer v. Bartlett Bros. Roofing, 437 So.
2d 758, 760 (Pla. 1st DCA 1983)
"'Pretrial stipulations prescribing the
issues on which a case is to be tried are
binding upon the parties and the court, and
should be strictly enforced.'" Id. (quoting
Lotspeich Co. v. Neogard Corp., 416 So. 2d
1163, 1165 (Fla. 3d DCA 1982)

Id. at 1038-1039.

91. As a result of the failure to raise Intervenors'

standing in the Joint Pre -hearing Stipulation, despite the issue

having been disputed earlier in the proceeding, and since the

issue was not raised during the evidentiary portion of the

hearing until literally at the final on -the -record minute (see

Transcript, Vol IX, 890:25 through 891:6), the issue is deemed

to have been waived, and Intervenors are determined to have

standing to proceed.

Burden of Proof

92. As the party seeking to demonstrate entitlement to the

permit, Petitioner bears the burden of proving, by a

preponderance of the evidence, that it satisfied all of the

requirements for issuance of the Oil and Gas Permit, and was
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entitled to receive the permit. § 120.57(1) (j), Fla. Stat.;

Dep't of Banking & Fin., Div. of Sec. & Investor Prot. v.

Osborne Stern & Co., 670 So. 2d 932, 934 (Fla. 1996); Fla. Dep't

of Transp. v. J.W.C. Co., 396 So. 2d 778, 788 (Fla. 1st DCA

Nature of the Proceeding

93. This is a de nova proceeding, intended to formulate

final agency action and not to review action taken earlier and

preliminarily. Young v. Dep't at Cmty. Aft., 625 So. 2d 831,

833 (Fla. 1993); Hamilton Cnty. Bd. of Cnty. Comm'rs v. Dep't of

Envtl. Reg., 587 So. 2d 1378, 1387 (Fla. 1st DCA 1991); McDonald

v. Dep't of Banking & Fin., 346 So. 2d 569, 584 (Fla. 1st DCA

1977)

94. There is no contention that the Application should be

denied based on any failure to comply with the Department's

rules for oil and gas permitting set forth in chapters 62C-25

through 62C-30.

95. The only issue in dispute is whether the Application

should be approved or denied based on the factors in section

377. 241.

Permitting Standards

96. Section 377.241, entitled "Criteria for issuance of

permits," provides, in pertinent part, that:
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The [DEPJ, in the exercise of its authority
to issue permits as hereinafter provided,
shall give consideration to and be guided by
the following criteria:

(1) The nature, character and location of
the lands involved; whether rural, such as
farms, groves, or ranches, or urban property
vacant or presently developed for
residential or business purposes or are in
such a location or of such a nature as to
make such improvements and developments a
probability in the near future.

(2) The nature, type and extent of
ownership of the applicant, including such
matters as the length of time the applicant
has owned the rights claimed without having
performed any of the exploratory operations
so granted or authorized.

(3) The proven or indicated likelihood of
the presence of oil, gas or related minerals
in such quantities as to warrant the
exploration and extraction of such products
on a commercially profitable basis.

Section 377.241 has not changed in any material way since its

enactment in 1961.

9. Upon the enactment of section 377.241 in 1961 (oh. 61-

299, Laws of Fla.), the Legislature expressed its intent

regarding the new law through a series of "whereas" clauses as

follows:

WHEREAS, it is the intention of the owners
of the fee simple title of lands at the time
of granting undivided fractional oil, gas
and mineral rights that their graritees
should extract the oil, gas and minerals
only through a well hole drilled in
exploring for such products, and
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WHEREAS, the owners of fee simple titles of
lands in granting undivided fractional oil,
gas and mineral rights did not intend that
the exploration by grantee should be made by
surface operations such as sifting of the
sands, open pit mining by dragline or any
type of operation which requires the
movement of surface sands, dirt, rock, or
minerals, except as such surface operations
might be required in the actual drilling of
oil wells to explore for such oil, gas and
minerals, and

WHEREAS, the owners of fee simple titles to
the surface rights in granting undivided
fractional oil, gas arid mineral rights had
no intention that such grants should give
their grantees the rights to unduly
interfere with the potential surface
development and use of such lands for farms,
groves and ranches, or the building of
homes, commercial buildings or other proper
and appropriate use as might be indicated by
the character or location of the land, and

WHEREAS, many thousand5 of oil, gas and
mineral leases, deeds and reservations cloud
the titles of surface landowners, having the
effect of depressing the value of these
lands to the owners of the fee and
restricting arid limiting the use and
development of these lands, and there does
not exist any system for the orderly
determination as to whether drilling or
surface exploration should be permitted,
which condition is a serious handicap to
surface ownership and development of these
lands, and the legislature deems it to be in
the public interest that these conditions
should be remedied under the state's power
of regulation and conservation as
hereinafter provided, and

WHEREAS, in addition to the recitations in
the paragraphs of the preamble above it in
the public interest, particularly in respect
to general community, agricultural,
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industrial and residential development, that
the surface of lands should not be subjected
to unrestricted and unregulated mining
operations under the circumstances
recited [.

98. The "whereas clauses" are a valid and reliable

expression of the intent of the Legislature in passing the act.

See S. Fla. Racino Ass'n v. State. Deo't of Bus. & Prof'l

Div. of Pari-Mutuel Wagering, 201 So. 3d 57, 65 (Fla. 3d DCA

2015) ("Lastly, the whereas clauses in the 1980 enactment evince

a legislative intent to allow a struggling entity to remain in

business during the summer, thereby increasing tax revenues and

tourisn."); Vetter v. Dep't of Bus. & ProfYL Reg, Elec.

Contractors' Licensing Bd., 920 So. 2d 44, 47 (Fla. 2d DCA

2005) ("The preamble to the law, ch. 7 1-115, at 304, Laws of

Fla., explained the legislature's intent: WHEREAS, it is the

policy of the State of Florida to encourage and contribute

99. The whereas clauses demonstrate an overriding

legislative concern with the effect of divided mineral interests

on rights of surface ownership, and the desire that extraction

of oil would not "unduly interfere with the potential surface

development and use of such lands for farms, groves and ranches,

or the building of homes, commercial buildings or other proper

and appropriate use as might be indicated by the character or

location of the land."
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100. As established by Judge D. R. Alexander, "[t]he

Department issues permits under chapter 377 to persons with a

lawful right to drill. When enacted in 1961, the overall

purpose of the statute was to institute a permit process in

order to protect landowners from undue burdens from mineral

leases." (citation omitted) . Thomas G. Mosher and Matthew

Schwartz v. Dan A. Hughes Co. and Dep't of Envtl. Prot., Case

Nos. 13-4254 and 13-4920 (DOAH June 3, 2014; Application

withdrawn by Stipulation July 17, 2014; DEP July 17, 2017)

101. The law, as construed, requires the Department to

"balance" the interests set forth in section 377.241, including

environmental interests. Coastal Petroleum Co. v. Fla. Wildlife

Fed!n, Inc., 766 So. 2d 226, 228 (Fla 1st DCA 1999).

102. The most comprehensive analysis of section 377.241

criteria is set forth by the Department in its Final Order in

Florida Wildlife Federation, Inc. v. Department of Environmental

Protection and Coastal Petroleum Co., Case Nos. 96-4222 and

96-5038, ¶ 35 (DOAH Apr. 8, 1998; DEP May 22, 1998) (Florida

Wildlife) . As established by the Department:

By its own terms as well as in the context
of other sections of chapter 377, section
377.241 charges the Department with
balancing the interests of the fee simple
owner against the interests of the mineral
rights lessee. The title of the enacting
legislation describes the statute as
"relating to," among other matters, "the
protection of surface rights of landowners"

44

APPENDIX TO MOTION FOR REHEARING 76 Page 001385Page 001385APPENDIX TO MOTION FOR REHEARING 76



and "providing criteria . . . to issue
permits for drilling or exploring and
extracting through well holes." Ch. 61-299,
at 591. The preamble also refers to
concerns of "the owners of the fee simple
title" that mineral rights grantees not
"unduly interfere with" the fee simple
owners' use of their lands and "deems it to
be in the public interest" to provide a
remedy for the absence of "any system for
the orderly determination" as to whether
drilling or other operations should be
permitted. Oh. 61-299, at 592, Laws of Fla.

Florida Wildlife at 5.

Section 377.241 (1)

103. As to the purpose of section 377.241(1), "[t]he first

criterion to be considered by the Department is the 'nature,

character, and location of the lands involved.' This criterion

focuses on the interests of the fee simple owner." (citation

omitted) . Id. at 6. "I1oreover, as noted above, the overall

purpose of the statute was to institute a permit process in

order to protect landowners from undue burdens from mineral

leases." Id. at 7.

104. This case does not concern a dispute between the

legal interests of a fee simple owner of the property and an

owner of severed mineral rights.

105. The Well Site is owned in fee simple by Kanter, with

no severance or alienation of mineral rights. The Well Site is

subject only to a Flowage Easement that itself contains a

reservation to the property owner of all oil, gas, or other
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mineral rights on or beneath the property. The Flowage Easement

also guarantees the owners of the property access to the

easement property 'fcr the exploration or drilling foL, or the

developing, producing, storing or removing of oil, gas, or other

minerals . . . in accordance with sound engineering principles,"

and provides that the Flowage Easement holder shall permit the

reserved rights to be exercised so that oil, gas, and minerals

may be developed, extracted, and removed from the property.

106. Given the unified title to the Well Site in Kanter,

balancing of the interests of the fee simple owner against the

interests of the mineral rights lessee is neither necessary nor

appropriate.

107. The Department's Florida Wildlife Final Order further

provided that:

Id. at 7.

The "evil identified" by the legislature [in
section 377.241) was the lack of a
permitting process, leaving landowners under
a threat that mineral rights lessees might
"unduly interfere with" the "'proper and
appropriate use as might be indicated by the
character or location of the land."
Ch. 61-299, at 592. The policies enunciated
in Chapter 403 of the Florida Statutes and
in Article II, Section 7(a) of the Florida
Constitution, as discussed above, also
suggest that the Department should consider
lands and waters potentially impacted by
pollution. Unrub, 669 So. 2d at 245
(construing related statutory provisions
harmoniously)
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108. Even if this case involved separate surface fee and

mineral rights owners, the location and nature of the property,

along with the Flowage Easement, virtually eliminates the

probability that it could ever be improved or developed for

farms, groves, or ranches, or for residential or business

purposes.

109. The property upon which the Well Site is to be

located has no special characteristics that would make it

susceptible to pollution. Although the Well Site is in WCA-3,

it is located in the Pocket, an area with existing road access

that is hydrologically isolated from both surface and

groundwater and is environmentally degraded and overrun with

cattails The area is far less likely to impact natural

resources than other Department -permitted wells, notably those

at Raccoon Point which exist in the Big Cypress National

Preserve, in a far more ecologically intact area than here.

110. The greater weight of the evidence establishes that

the potential for harmful discharges and the potential for harm

to groundwater and public water supply are insignificant. In

that regard, the Department admitted, in its Proposed

Recommended Order, that '[t]he weight of evidence did not

demonstrate that a spill is likely to occur or that if it

occurred, it would pass through or migrate beyond the proposed

liner." However, the Department speculated that several events,
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including some that could occur off -site, were not "impossible."

In no way can impossibility be the permitting standard, nor was

there any suggestion that such a standard has ever been applied.

111. Furthermore, the project meets all regulatory

criteria established in the Department's rules, chapters 62C-25

through 62C-30. In that regard, Kanter has proposed measures

that exceed the Department's permitting criteria, notably its

well casing and cementing program.

Sections 377.241(2

112. The Department's Final Order in Florida Wildlife

establishes that:

the second and third criteria to be
considered by the Department both address
the interest of the owner of the mineral
rights. The second criterion directs the
Department to consider "the nature, type and
extent of ownership of the applicant,
including such matters as the length of time
the applicant has owned the rights claimed
without having performed any of the
exploratory operations so granted or
authorized." § 377.241(2).

Id. at 8.

113. The primary consideration of section 377.241(2) is

the balance between the legal interests of the fee simple owner

versus the interests of the mineral rights owner. That balance

is not necessary in this case since Kanter holds a unified

interest in the property and its mineral rights.
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114. The Department suggests that since Kanter held the

Well Site property since 1975, the fact that the property was

not made subject to exploration earlier than 2014 should weigh

against issuance of the permit. In the Florida Wildlife Final

Order, the applicant held a mineral rights lease to sovereign

submerged lands owned by the State of Florida. The Final Order

held that "the fact that for many years the applicant held its

lease without exercising its exploration rights is expressly

made relevant to the second criterion. This criterion weighs

somewhat against issuance of the permit." (citations omitted)

Id. at 8-9. The Final Order also provides that "the applicant's

mineral rights were unexercised over a long period, and are

speculative." Id. at 12.

115. The facts of this case lean against consideration of

the length of time that Kanter owned the property as a basis for

denial of the application. First, and most important, is the

unified title to the surface fee and the mineral rights.

Concerns that present themselves by the passage of time when

there is a fee owner and a separate mineral rights lessee with

rights to enter and potentially disrupt and interfere with

surficial property rights and otherwise cloud title are not

present here. In addition, Kanter's ownership extends to 1975.

The seismic data that confirmed the existence of subsurface

features conducive to the presence of oil was not conducted
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until l99, and was not available outside of Shell until its

later sale to Seismic Exchange. Once that data was purchased

and reviewed by Mr. Lakin in 2014, the Application development

proceeded quickly. Furthermore, Kanter's mineral rights are not

"speculative." Rather, the likelihood of oil beneath the Well

Site is substantial and supported by data.

116. As a result of the foregoing, there is neither a

factual nor a legal basis for giving any weight to the fact that

Kanter owns and has owned its property, including the Well Site,

for any period of time.

117. Finally, the Department suggests that consideration

of the Broward County comprehensive plan, which was not allowed

for reasons set forth in separate orders, "wouid show that

[Kanter] had unreasonably delayed its exploration of oil during

a time that Broward County was planning for future development

that may be adversely affected by the location of an oil well."

However, as set forth in the Florida Wildlife Final Order:

nothing in the language or history of the
statute suggests that the Department should
consider the applicant's motive. Instead,
as discussed above, the statute charges the
Department with balancing the interest of
the landowner against the interest of the
owner of mineral rights, looking to
specific, relatively objective factors.
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Section 377.241(3)

118. With regard to the third criterion for evaluation

under section 377.241, the Final Order in Elorida Wildlife

establishes that:

Like the second criterion, the third
criterion also evaluates the applicant's
interest in oil and gas rights: "The proven
or indicated likelihood of the presence of
oil, gas or related minerals in such
quantities as to warrant the exploration and
extraction of such products on a
commercially profitable basis."

Id. at 9.

119. Section 377.241(3) requires consideration of whether

there is an "indicated likelihood" of the presence of oil in

commercially -profitable quantities. Subsection (3) does not

require a guarantee. The preponderance of the evidence in this

case establishes a strong indication of the presence of oil in

quantities as to warrant the exploration for and extraction of

oil on a commercially profitable basis. The risk assessment

method used by Nr. Aldrich and Mr. Lakin is a reasonable and

industry -accepted method of calculating the risk inherent in any

exploration well. Based on reasonable mathematical assumptions,

known geologic features, published materials from well -regarded

public and private entities, and high -quality seismic data, the

likelihood of the presence of oil at the Kanter Well Site
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exceeds that generally considered for commercial exploration by

industry standard, and far exceeds that established by past

Department agency permitting action.

120. It is undisputed that Kanter satisfied all applicable

rule criteria for oil and gas permitting set forth in chapters

62C-25 through 62C-30. The only disputed issue is whether a

balancing of the three factors in section 377.241 weighs in

favor of approval of the Application. Although "balancing

policy interests is the province of the LDepartment]" [Id. at

12], the Department is nonetheless constrained by the evidence

in this case, which establishes no reasonable basis in fact or

law to deny the Application.

RECOMNENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is RECOMMENDED that the Department of Environmental

Protection enter a final order:

1. Approving the Application for Oil and Gas Drilling

Permit No. OG 1366 with the conditions agreed upon and

stipulated to by Petitioner, including a condition requiring

that if water is to be transported on -site, it will add

additional tanks for the purpose of meeting water needs that

would arise during the drilling process, and a condition

prohibiting fracking; and
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2. Approving the application for Environmental Resource

Permit No. 06-0336409-001.

DONE AND ENTERED this 10th day of October, 2017, in

Tallahassee, Leon County, Florida.

F. GARY EARLY
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Suildiny
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www. doah. state. fi . us

Filed with the Clerk of the
Division of Administrative Hearings
this 10th day of October, 2017.

ENDNOTES

1/ There was evidence that Mr. Linero prepared a notice of
intent to issue the proposed permit several days before the
Denial was issued. The undersigned agrees with the Department
that such evidence is not indicative of the position of the
agency, particularly in the context of a de novo proceeding, and
also agrees that the unissued draft should be given no weight.

2/ Kanter proposes to cement the well bore and casing from the
surface to approximately 100 feet below the underground source
of drinking water, i.e., the Biscayne Aquifer. Additional
cementing of the surface casing string and a packer on the
casing string that runs through the boulder zone, a primary
discharge zone for municipal disposal wells, is proposed.
Mr. Howard was not aware of any comparable casing and cementing
plan having been performed at any other well location. The
proposal maximizes protection of the aquifers and exceeds
regulatory requirements.
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Some literature places the Pocket and Well Site in WCA-3B.
The Pocket, and its levees, separate WCA-3A from WCA-3B.
Regardless of the WCA designation, the Pocket is hydrologically
disconnected from both.

The undersigned recognizes the contrary conclusions drawn by
Mr. Preston, who is recognized as experienced and capable in the
fields of oil exploration and risk assessment. Nonetheless, the
testimony offered by Mr. Lakin, Mr. Aldrich, and Mr. Pollister,
who are far more familiar with the South Florida Basin, and the
supporting documentation relied upon by them, is found to be
more persuasive and convincing that the Well Site lies atop the
Sunniland Trend.

'

Mr. Preston identified Raccoon Point as having a
stratigraphic component without proof, to his satisfaction, of
structural closure. Despite his lack of knowledge of a trapping
mechanism, Raccoon Point is a relatively large and amply
producing field. Likewise, he agreed that with regard to a
number of productive fields in the South Florida Basin and
Sunniland Trend, "the literature recognizes [that] they don't
have mappable closure in the reservoir section."

No, not THAT Pete Rose.

The undersigned recognizes that the numeric criteria
regarding features differed between Mr. Aldrich and Mr. Preston,
sometimes significantly. However, given Mr. Aldrich's
familiarity and experience in the South Florida Basin, and his
experience in risk assessment -- currently teaching the most
recently updated iterations -- compared to Mr. Preston's lack of
any experience in the South Florida Basin (or in the United
States), and the fact that his last course in prospecting risk
analysis was taken in 2009, the undersigned concludes that
Mr. Aldich's assessment is more accurate and reliable.

Mr. Preston calculated a chance of success of 6.48 percent.
Aside from the fact that 6.48 percent is very close to the seven
percent chance that has warranted issuance of permits by the
Department in the past, the calculations were based on
application of numeric factors that were, in light of the
evidence, unreasonably low. For example, Mr. Preston discounted
the seismic evidence of a trapping formation and applied a value
of .3 to that factor, less than the .5 to be applied to
"unknown." The evidence was persuasive that the seismic data
depicted a formation strongly suggestive of the existance of an
anticline. and in any event, the existance of seal rock created
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a strong indication of stratigraphic closure. Thus,
Mr. Aldrich's testimony that the assignment of a .8 to the
trap/closure component is more persuasive. With that single
change alone, the chance of success as calculated by
Mr. Preston, would increase to F) percent, above the 10- to
15 -percent threshold used by most companies to warrant drilling
an exploratory well.

' Mr. Aldrich assigned a 16 -percent chance of success at the
Well Site for the Lower Sunniland play. The numeric scores for
the Lower Sunniland factors were reasonable and supported by the
evidence. If that figure were to be added into the calculation,
and with a 16 -percent chance of success for the Lower Sunniland
equating to an 84 -percent (0.84) chance of failure, then
multiplying the factors for the three zones, i.e., .96 x .80 x
.84, would result in a product of .65, or 65 percent, which is
the chance that the well will be completely dry in all three
zones, including the Lower Sunniland. Thus, under the industry -
accepted means of risk assessment, if the Lower Sunniland were
be included in the risk calculation, the chance of at least one
of the three prospects being productive is 35 percent.

There was a fair bit of discussion regarding the lack of an
economic analysis." Aside from the issue of the ability to

perform a meaningful economic analysis prior to receiving the
results of the exploration well, and the evidence suggesting the
Department had not previously required applicants to submit
economic analyses with exploratory well permit applications, the
evidence demonstrates that for Ranter to have submitted an
"economic analysis" would have violated industry practice and
standards. The Petroleum Reserve Management System consists of
auditing standards which govern the methods for petroleum
exploration companies to measure and report their petroleum
reserves. Under those guidelines, oil companies are not allowed
to develop any economic models with respect to prospective
petroleum reserves that have not been proven Although it is
appropriate to estimate the size of a reserve, which Mr. Aldrich
did, it is not appropriate to prepare an economic model
demonstrating profitability or cost-effectiveness of the
prospect until the results of the exploratory well are known.
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COPIES FURNISHED:

Jeffrey Brown, Esquire
Sean Timothy Desmond, Esquire
Department of Environmental Protection
Mail Station 35
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000
(eserved)

Douglas P. Manson, Esquire
Brian Bolves, Esquire
Christine Serine, Esquire
Chris R. Tanner, Esquire
Paria Shirzadi, Esquire
Manson Bolves Donaldson Varn, P.A.
1101 West Swann Avenue
Tampa, Florida 33606-2637
(eServed)

Adam Abraham Schwartzbaum, Esquire
Weiss Serota Helfman Cole & Bierman
200 East Broward Boulevard, Suite 1900
Fort Lauderdale, Florida 33301
(eServed)

Michael Christopher Owens, Esquire
Broward County Office of the County Attorney
Governmental Center
115 South Andrews Avenue, Suite 423
Fort Lauderdale, Florida 33301
(eServed)

Lea Crandall, Agency ClerIc
Department of Environmental Protection
Douglas Building, Mail Station 35
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000
(eServed)

Noah Valenstein, Secretary
Department of Environmental Protection
Douglas Building, Mail Station 35
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000
(eServed)
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Robert A. i1liarns, Interim Genera]. Counsel
Department of Environmental Protection
Douglas Building, Mail Station 35
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000
(eServed

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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Exhibit : Easement
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.
Received by Fonda Departmeru of Environmental Protection on 7S/15
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THIS i'TCRs, nad and entcrcd intO :iio 5th day of
i().11ib.Tuly. A.D.,I0, by and hctwecn DALLkS LR'TEST CO.. a florida

corporation existing under the lame of tat State f Florida,
having its princinal pinec Of bu3tncne in tre Courty of Rado and
State of $'lorid. and iawf'ilLy auth -iccO t a trasnct b9t-cea itt
the State o Florida; VICTOR r. TATTh&)L and EA!flA A. TATR.iX. his
wifc, pat -tics of th first oart. and crRJ,L AID SOUflfZBO FtORXDA
YLOOD CC)1I'ROt DISTRICT, a body corporate created by the Acts
the Florida r.cgialatuc-o of 1)49, sit,t Its principal office tri
Test Pain !3nch, Paln Beach County. florida party of the Second
part: ITNESSETE:

That for and ti cotdratiori of rho sun of one Dollar
'-s and othtor good and valiabic considrntiono. tlO rcceipt o which

Is hereby ac-nw1cdgcd arid confessed. party of the first part doa
hereby barnr.. sell, grant and conttj to the 0(?P.AL AS SOrFER
FLORIDA FLOOD CO1VROt DISTRICT, party of the eeond part, its
ouccesoora or asin3, only Oucti right, privilege, use and
ca3Cnent in and to tho landS hereinafter decr1bcd for any and all
purposes necessary to the construction, maintenance and operation
of any project tn the interest of flood cofltCOi, reclasation, con-
3orYatln nd aliid piriosee no or that nay hereafter be conduct-
ed by the grantee herein, its successors or assigns, inci.uCin5 th
right t permanently or intermittently flood all or any part of
tie area covered hereby ac a result of th said construction.
aaintcriztnce. or operation. in carrying 'it thc p'rpoocs and intents
of tho statutes of the Statc of Florida, relating to CEFrRAL A3D
SOUSHXSB flORIDA FLOOD CONTROL DISTRICT, presently existing or
that nay be nnd In tho filers pertaining therOto. My part
or the whola thcrof if the right, privilege, use and cacmcnt
hercin granted .'ny be acaigned for the public purposes contenipiated
herein by the grantee at its own option and und diacrcttn with-
out approval of th grantor herein.

Such rlgflt, priwilege, use and eascmcnt is given in and
to tho following dcCribcd lands. situate, lying and being In
the County of Broward and State of Florida, tO-wit:

1U1 Teat of Canal 1053 FEC P1w Scotton 2, rown-
ship 50 -South, Range 37-aot;

All loss FEC P1w Section 3. Township 50 -South.
Range 3-gaat;

.Ul Section 4, Township SO -South, Range 37 -East;
All Section 5. township 50 -South. Range 37 -East;
All Section 9, TOwnShip 50 -South, Range 37 -East;
1.11 Section l0,I'ownahlp 50 -South. Range 37 -East;
All Wcst of Canal lct.a FEC P1w Section 11, 'rown-

ship SO -South, Range 3'7 -East;
All Toot of Canal lees FEC P1w Section 12. Town-

ahip SO -South, Range 37 -East;
All Teat of Canal less FEC R,/w Section 13. Town-

ship 5O-3uth. Range 37 -East;
Ul Section 14. Township 30 -South. Range 37 -East;
All SectIon 15. township 50 -South, Range 37 -East;
All Section 23, Tounshlr, 50 -South, Range 37 -East;
All Section 24, townohip 50 -South. Range 37 -East;
All Sect ion 25. Township 50 -South, Range 37 -East;
All Section 36, Township 50 -South, Rango 37 -East;
All Section 13. East f Canal, Towr.3htp SO -South,

Range 37 -East;
All Section 1, Township 50 -South, Range 38 -East;
All SactIon 3, Township 50 -South, Range 38 -East;
,Ul Teat of giant Canal Section 19, Township

50 -South, Range 38-Eaot;
All. East of Miami Canal Section 19, Township

50 -South, Range 38 -East;
fF4 Soctlon 27, 'l'ownahlp 50 -South, Range 36 -East;
N -f Section 28, Township 50 -South, Range 38 -East;

-. ,
chided by FlOrida Depsrtment of

Environmental Protection on 718/15
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3cctsn 29, wnAth 50 -South, itangc 38-Sast;
N- SectiOn 30. jct 5 Carni, 1053 FItC R/w,

Township 50Ssuth, Range 38-aat; .

SeCtiOn 30, a8t of Ca.iai. Less 5'

:shL 50 -South. Songs 38-st;
S- Section 7, Ts.r.shtO 51 -South. u1gc 3S-ast;
Si- Scctor 8, T'Osnshtp 51 -South, Soage 38-xaet:
4 Sect ion 9. Twr3hip 5-Snutio, P.nrtgc 38 -at;

- S Sect br. 10,l'ownship 51 -South, flange 38-Phat:
S L053 lC RI. Scot br. 11, Townohip 5i-0oth,

Ran,5e 58gast;
-- s r,es sgc a/. Section 13, 'twnchip 51 -South,

Range 38-ast:
All Less 150 p/s Section 14, Township il-douth,

!tnn 8-ast;
11.] Scctior 15, tsmShip 5l-Somt, Range 38-Sast;
'U1 SectiOr. 15, Town3hip 31 -South. Range 3s-xast;
All Section 17, townshIp 51 -South, Range 38 -mast;
.111 Scot ion 18, tOwn3hip 51 -South, Range 38 -East;
All Scct ion 19. Towr.sh.ip 51 -South, Range 38-Sast;

-12 SectiOn 20. TOwnship 51 -South. Rango 36-ast;
'aJ.l Scctl,r. 21. 1ownship 51-Suut2. tango 38 -East;
-All Section 22, TownshIp 5],-SoUth. Range 38-Zast;
Al1 Sctton 23, TownshIp 31 -South, Rango 38 -East;
All Lose FEC P/a Section 24, Township 51 -South,

Range 33 -East;
2b Sect ion 25, Township 51 -South. Range 38 -East;
E-1- Section 25. Township 51 -South, .Ranga 38 -East;
) Sectico 27. Township 51 -South. Range 36-st;
E Section 28, Twnahip 51 -South, Range 38 -East;
+ sect ton 29, Township 51-0oth. Range 38 -East;
4 Less FEC /w Scct br. 30, Township 51 -South,

Range .33 -East;
All Section 12. Township 48 -South, Range 40 -East;
All SectiOn 24. Township 48 -South, flange 40-Eaat.

It is specifically understood r,d o.io8d that the
foregoing grant of the uses. rights and privtlogcs aforesaid shall
in no wise prohibit or interfro with the right of the party of
the first part, its successors, aesigno or lesSees, to;

(a) Lease or conduct operations on the
premises herein dcseribcd, for tho exploration or
drilling for, or the developing, producing. storing
or reving of i1, a or other minerals in or under
the aforesaid premisc3;

(b) e such further use as will not
flict with tha purpoacs for which this grant

To axerC Ise th5C rights, the antor, its successors, assigns or
lessees, and agents and employeoa ha1l have Ouch right of ingress
and egress to and from the property here inbcfore st forth, as may
be ncccoaarj. It being forthr sp.Ocifically understood and agreed
that the rights retained under thc provisions of this paragraph
shall be exercised by the grantor, ita sucOc320rO, Osaisna or
1Ossoc8, subject to any reasonable rules and rcgulatios which
the Ooverntng Soard of the CfRAL AED SO1TEBEitE FlORIDA YLOOD
COS'rBOLDISTRIC'r may prescribe for th efficient maintenanca and

.operat Ion of a public project in the interest of flood control,
rcclamat ion, conservation and allied purposes, but which shall
permit the rcscred rights to be cxcrcisod so that oil, gas as4

imlecrala may be developed, extrzseted and removed from the District
in accordance with sound engineering principles.

The Ditriot hereby assumes tho responsibility for 1950
taxcs ar.d years subsequent thereto, as referred to in Sctto
5, Chapter 25213, laws of florida, Acts of 1949. so long as said
lar.d in which the easement to granted remains within the Conner -

22
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fl i4
Vtion Areaa of t?e Flood c trol D1atict ao detcrtined by
Enir.cers In charge of antd project.

T:iio eaececrt gronted rMd cncycd to the CTBtL
SOUT12 YLOAXDft. ?LOOD COiflBOL DISTRICT, ahall be for the public
urpcoca of the aaid Dtatrtct aa contcmpintca herein Cod as act

forth In the Otatutca or the SatC of Florida. and to oubject to
thC cordition that the event n"y o- i11 f the lind3 herein -
before ddeeribed arc rot vithin the area finally dtermincd by the
Silgincera in charge of snid project to be reqiIred for Cenoervatton
Area purneaca. then and in that cveni any or all Of ouch landa not :..-'
within the rcouircd area haL1 autonatically fld Immediately re-
vert to thc Crantor hcr1n and thc Grantee. ito aucceacors or
a3oi3, shall upon dcnand of the Grantor, I ta $UCCC8002O, iicjr
or aoLgno, eaCcute tha 'roper and r.cccoonry tnatrument to reconvey
a aid latd -

x rsriorr the pirt ca hc'eti 'ilc C zcd -
these prosenta to be xCuted by their duly outhoriacO officers

.or.d its corporate scat to be affixed, atteoted by its Sccrctary
and the said Indleidual parttco haac tQOCur.O ct :oc'd! nod '
seals the day and year above writton .,.

ATST DALItS fl'rszrcT Co

-
-.

___________________________
Prea Itt Cnt

Secretary
-

___________________(Sopi.)
Signed, aa1d and delivered In? -
the po'030nC& of us: - - - (Sca.l)

___________________ -.

A to Party of the ft -a eart
CITTRAL )JtD $OUTSSRN FLORIDA 7100D

:' COWrRq DflIC? t
ATTTST.

. By °Z
\ .o-- Chaita5Goveoard

'.., Secretary

SPgtid,oa1cd and dolivercd La)tc.tpca ce rt uao
4oz./

Aa to Party of thecond Part

STATS OP FLORIDA)
couBrr op DA)

I CERTIY t'at on this jday of Qea.
A.D.. 1050, before me personally appeared Victor Tat.am and

ia Sondermoec, President and Secretary respectively of DALL.A3
IIIVES1')2T co.. a corporation oranizcd and existing under the mawa
of the State of T1.orlda. known to me to be the persons who executed
the foregoing Inotrwncr.t, and severally acknowledged the execu-
tton thereof to be thoir free act and deed as ouch officers, for .;y. ...

t the coca and purp0000 therein contionoti; and that they affixed
the official ocal of tkic said corporation, and that thO

tyuent Is the act and dood of the corporation. -

'e
. IN ITSBSS WHRSIOP, I have ct hand and official oeal
at. Miami, said County and State the day and year last aforesaid.

(Seal) ,t:--. iotary Public State of florida
attargo

My co i iøi expi rco

L_______________
:..,:. 2 -'a. 225

'a. 'I?pr- o. -- - - - __________- _-____________-
PC1VGd y Florida epartment of

V

'V
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I

SATS O' LIDA)
CQ.TST t'

I SERZBY C1T thei' n this ______day _____________
A.D., l9O -before no persor.ally nppearcd 1XCTCt . TAJ.tland
ACA A. TA.!A, his r-ifa. to i well kr.own to be the perno

dscrtbcd In and who exeCztC th. forcCot'G inztrt1ncnt and

ackr.owlcdgad bcf,rc no thAt they cncctcd thc or-_nc frccly ar-ti

voluntarily for thi puosos therein oxpreosed.

I WIT?ESS W!r" I hare hr:e r -o set sty hand and
official seal at Miami. enid Cour.ty and year

last aforesaid.
(Seal)

Xo tar, Ftbli C 53t of Plorida
at t.ar

My Coosniasion oxpire:
 .. S'.. l .

..-.. Uw.b 2t Ill.

. S.-.. C'. .. N.'.

-i:oiimr 1T5is
'rnrn* IThis!óV

.

o'

ui5Od

sialt Ut t1ttLia

counTy r.' flw150

thts ,nstttr 'tt i,t.i o. 'ecet.
e-

ajv. .1 ,t.ii:D

- -- Receied-b Florida Depdr (rfTeflftfl 'mntaI Protéc(jnn 7/8115
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STATE OF FLORIDA 
DEPARTMENT OF ENVIRONMENTAL PROTECTION 

FLORIDA WILDLIFE FEDERATION, 
INC.; SIERRA CLUB, FLORIDA 
CHAPTER; and FLORIDA AUDUBON 
SOCIETY, INC., 

Petitioners, 

and 

ROBERT A. BUTTERWORTH, 
ATTORNEY GENERAL, 

Intervenor, 

vs. OGC CASE NOS. 96-2521, 
96-2862

DEPARTMENT OF ENVIRONMENTAL DOAH CASE NOS. 96-4222,
PROTECTION and COASTAL 96-5038
PETROLEUM COMPANY, 

Respondents. 
______________________________/ 
ST. GEORGE ISLAND CIVIC CLUB, 

Petitioner, 

and 

ROBERT A. BUTTERWORTH, 
ATTORNEY GENERAL, 

Intervenor, 

vs. 

DEPARTMENT OF ENVIRONMENTAL 
PROTECTION, 

Respondent. 
______________________________/ 

FINAL ORDER 

On April 8, 1998, an Administrative Law Judge with the 
Division of Administrative Hearings (hereafter "DOAH") submitted 
her Recommended Order to the Department of Environmental f' 
Protection (hereafter "Department").  The Recommended Order 
indicates that a copy thereof was furnished to counsel for the 
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parties.  A copy of the Recommended Order is attached hereto as 
Exhibit A. 
 

On April 23, 1998, Petitioners Florida Wildlife Federation, 
Inc.; Sierra Club, Florida Chapter; Florida Audubon Society, Inc. 
(hereafter "Environmental Petitioners"); and Petitioner St. 
George Island Civic Club, jointly with Intervenor Robert A.  
Butterworth, Attorney General, (hereafter collectively 
"Petitioners") timely filed with the Department Joint Exceptions 
to the Recommended Order.  Also on April 23, 1998, Respondent 
Coastal Petroleum Company (hereafter "Coastal") filed Exceptions 
to the Recommended Order.  On May 4, 1998, Coastal filed its 
Response to the Joint Exceptions.  Also on May 4, 1998, 
Petitioners filed a Joint Response to Coastal's Exceptions, and 
the Department filed a Response to Coastal's Exceptions.  The 
matter is now before me for final agency action. 
 

BACKGROUND 
 

Coastal filed Application no. 1281 on March 16, 1992, to 
drill an exploratory oil and gas well on sovereign submerged 
lands leased by it nine miles south of St.  George Island, 
Florida.  On August 16, 1996, the Department notified Coastal of 
its intent to issue Permit no. 1281 and required Coastal to 
publish notice of this intent.  On August 30, 1996, the 
Environmental Petitioners timely filed a verified petition for 
formal administrative hearing pursuant to section 403.412(5), 
Florida Statutes (1997).  Petitions in opposition to the permit 
were also timely filed by the St. George Island Civic Club and by 
the St.  George Island Plantation Owners' Association, Inc., but 
the Association's petition was later voluntarily withdrawn.  The 
petitions were referred to DOAH, Administrative Law Judge Mary 
Clark, and consolidated (Case Nos. 96-4222 and 96-5038). 
 

Coastal petitioned the First District Court of Appeal (Case 
No. 96-3226), asserting that it was entitled to a permit from the 
Department without further administrative proceedings and without 
a requirement that it publish notice of the Department's intent 
to issue the proposed permit.  Over the Petitioners' objection, 
on October 3, 1996, the Administrative Law Judge (hereafter 
"ALJ") granted Coastal's request for stay of the administrative 
proceedings pending disposition of the appellate issues.  On 
February 10, 1997, the District Court of Appeal denied Coastal's 
Petition for writ of certiorari.  Coastal published notice of the 
Department's Intent to Issue on March 20, 1997. 
 

No additional parties filed petitions in response to the 
published notice.  A Petition to Intervene by Attorney General 
Robert A. Butterworth was granted on July 30, 1997, without 
objection. 
 

Pursuant to section 377.2425, Florida Statutes (1997), the 
Governor and Cabinet, acting as the Administration Commission, 
imposed surety requirements recommended by the Department as a 
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condition of the permit.  Coastal filed petitions with the 
Department and the Administration Commission protesting the 
surety requirements.  These petitions were also referred to DOAH 
(Case Nos. 97-4362 and 97-4591) and consolidated with cases 96-
4222 and 96-5038.   
 

The DOAH final hearing of these consolidated cases took 
place in Tallahassee from October 20, 1997, through November 6, 
1997, except for a one day public hearing in Apalachicola.  A 
total of 37 witnesses were heard, in addition to public testimony 
in Apalachicola, and numerous exhibits were received. 
 

The hearing transcript was filed on January 29 and 30, 1998, 
and the parties' proposed recommended orders were filed on March 
2 and 3, 1998.  The ALJ's Recommended Order was addressed to both 
the Department (as to the permit application) and the 
Administration Commission (as to the amount of surety).  Each 
agency is issuing a separate final order. 
 

STANDARD OF REVIEW 
 

A reviewing agency is authorized to reject or modify an 
administrative law judge's Conclusions of Law without limitation.  
§ 120.57(1)(j), Fla. Stat. (1997); MacPherson v. School Bd. of 
Monroe County, 505 So. 2d 682, 683 (Fla. 3d DCA 1987); Siess v.  
Department of Health & Rehab. Servs., 468 So. 2d 478, 478 (Fla. 
2d DCA 1985); Alles v. Department of Prof. Reg., 423 So. 2d 624, 
626 (Fla. 5th DCA 1982). 
 

The Findings of Fact of an administrative law judge 
(formerly "hearing officer"), however, may not be rejected or 
modified by a reviewing agency, "unless the agency first 
determines from a review of the entire record, and states with 
particularity in the order, that the findings of fact were not 
based upon competent substantial evidence." § 120.57(1)(j), Fla.  
Stat. (1997); Belleau v. Department of Envtl. Protection, 695 So. 
2d 1305, 1307 (Fla. 1st DCA 1997); Martuccio v. Department of 
Prof. Reg., 622 So. 2d 607, 609 (Fla. 1st DCA 1993). 
 

Petitioners have filed exceptions only to Conclusions of 
Law, challenging the ALJ's interpretation of section 377.241, 
Florida Statutes (1997).  The Department reviews these exceptions 
de novo because it has the responsibility to interpret the 
statutes it administers.  Public Employees Relations Comm'n v. 
Dade County Police Benevolent Ass'n, 467 So. 2d 987, 989 (Fla. 
1985) (upholding agency's authority to overrule hearing officer's 
interpretation of law); Alles, 423 So. 2d at 626 (holding that 
the agency need not defer to a hearing officer's interpretation 
of legislative intent). 
 

GOVERNING STATUTE 
 

This case turns on the meaning of the following statutory 
criteria for issuance of a permit for oil and gas exploration: 
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377.241.  Criteria for issuance of permits.--
The division, in the exercise of its 
authority to issue permits as hereinafter 
provided, shall give consideration to and be 
guided by the following criteria: 
 

(1) The nature, character and location of 
the lands involved; whether rural, such as 
farms, groves, or ranches, or urban property 
vacant or presently developed for residential 
or business purposes or are in such a 
location or of such a nature as to make such 
improvements and developments a probability 
in the near future. 
 

(2) The nature, type and extent of 
ownership of the applicant, including such 
matters as the length of time the applicant 
has owned the rights claimed without having 
performed any of the exploratory operations 
so granted or authorized. 
 

(3) The proven or indicated likelihood of 
the presence of oil, gas or related minerals 
in such quantities as to warrant the 
exploration and extraction of such products 
on a commercially profitable basis. 

 
§ 377.241, Fla. Stat. (1997) (emphasis added). 
 

The specific examples in section 377.241(1) refer to uplands 
rather than to submerged sovereignty lands.  However, this 
section should be construed in harmony with the rest of chapter 
377 and with other laws affecting submerged sovereignty lands.1  
Unruh v. State, 669 So. 2d 242, 245 (Fla. 1996) (courts should 
"construe related statutory provisions in harmony with one 
another"); V.C.F. v. State, 569 So. 2d 1364, 1365 (Fla. 1st DCA 
1990) (courts should read all provisions in a chapter in pari 
materia ) . 
 

Section 377.24 prohibits any well from being drilled without 
a permit, while specifying locations (including submerged lands 
leased after specified dates) where the legislature has removed 
the Department's discretion to issue permits.  Because Coastal's 
lease was executed before 1991, the Department retains discretion 
to make permitting decisions with regard to sovereign submerged 
lands covered by Coastal's lease, guided by the criteria in 
section 377.241. 
 

In addition, the Department's interpretation of statutes 
governing its authorization of oil and gas wells should be 
consistent with state policies declared in the Florida Air and 
Water Pollution Control Act and the Florida Constitution: 
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Pollution of air and waters constitutes a menace to public 
welfare and to aquatic life, § 403.021, Fla. Stat. (1997), and 
"[i]t shall be the policy of the state to conserve and protect 
its natural resources and scenic beauty," Art. II, § 7(a), Fla. 
Const. Laws should be construed "with reference to the 
constitution and the purpose designed to be accomplished, and in 
connection with other laws in pari materia, though they contain 
no reference to each other."  American Bakeries Co. v. Haines 
City, 131 Fla. 790, 801, 180 So. 524, 528 (1938). 
 

RULINGS ON PETITIONERS' EXCEPTIONS 
 
Exception to Conclusion of Law 187 
 

Petitioners challenge the introductory language in 
Conclusion of Law 187 ("[a]fter the three criteria of section 
377.121 [sic] have been satisfied"), asserting that the term 
"satisfied" incorrectly interprets section 377.241 as a checklist 
of requirements to be passed or failed.2  Petitioners correctly 
point out that section 377.241 does not constitute a pass-fail 
checklist, but rather guidelines for balancing interests.  The 
statute "should be interpreted as calling for a weighing process 
where each criterion is evaluated and then weighed against the 
other factors." (Joint Exceptions at 2.) 
 

By its own terms as well as in the context of other sections 
of chapter 377, section 377.241 charges the Department with 
balancing the interests of the fee simple owner against the 
interests of the mineral rights lessee.  The title of the 
enacting legislation describes the statute as "relating to," 
among other matters, "the protection of surface rights of 
landowners" and "providing criteria . . . to issue permits for 
drilling or exploring and extracting through well holes."3   
Ch. 61-299, at 591.  The preamble also refers to concerns of "the 
owners of the fee simple title" that mineral rights grantees not 
"unduly interfere with" the fee simple owners' use of their lands 
and "deems it to be in the public interest" to provide a remedy 
for the absence of "any system for the orderly determination" as 
to whether drilling or other operations should be permitted. 
Ch. 61-299, at 592, Laws of Fla. 
 

The terms "give consideration to," "be guided by," and 
"criteria" also indicate that section 377.241 calls for balancing 
interests rather than simply checking off requirements. 
§ 377.241.  These terms imply a greater degree of discretion than 
do terms such as "condition," "shall," or "must," which the 
legislature uses to indicate specific requirements for permits.  
§ 377.2424, Fla. Stat. (1997). 
 

A similar balancing of interests is suggested by section 
377.06, which declares, in pertinent part, that it is the public 
policy of the state "to provide for the protection and adjustment 
of the correlative rights of the owners of the land wherein [oil 
and gas] lie and the owners and producers of oil and gas 
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resources," as well as "to safeguard the health, property, and 
public welfare of the citizens" of Florida.  § 377.06, Fla. Stat. 
(1997). 
 

For the above reasons, Petitioners' exception to the 
introductory language of Conclusion of Law 187 is granted.   
 
Exception to Conclusion of Law 181 
 

The first criterion to be considered by the Department is 
the "nature, character, and location of the lands involved."  
§ 377.241, Fla. Stat. (1997).  This criterion focuses on the 
interests of the fee simple owner.  In this case, the fee simple 
owner is the Board of Trustees of the Internal Improvement Trust 
Fund of the State of Florida (hereafter "the Trustees").  The 
Trustees hold title to the lands and resources of Florida "in 
trust for all the people." Art.  X, § 11, Fla. Const.; § 253.03, 
Fla.  Stat. (1997). 
 

The ALJ found that Coastal's proposed oil and gas well would 
be drilled "in the Gulf of Mexico within waters of the State of 
Florida, approximately nine miles south of St. George Island in 
Franklin County." (Finding of Fact 8.)  She found that the impact 
of the drilling rig on the immediate site would be minimal.  
(Findings of Fact 11, 32, and 34.) 
 

The ALJ also found that "[t]he obvious threat to St. George 
and other sensitive barrier islands, to Apalachicola Bay (a 
special management area), to the world-renown[ed] beaches, and to 
the commercially and environmentally treasured lands along the 
Florida panhandle coast, would be from an oil spill." (Finding of 
Fact 37.)  The ALJ noted that special management areas are 
designated because of their unique habitats, living resources, 
recreational use, aesthetic importance, and other ecological, 
educational, consumptive, intrinsic, scientific, and economic 
values, (Finding of Fact 125), and that "[m]ost of the area in 
question is within some form of special management area as 
defined by statute," (Finding of Fact 126).  She also found that 
nursery and breeding habitats are sensitive to even small amounts 
of oil.  (Finding of Fact 167.) The ALJ further found that "the 
chance of a damaging spill from drilling the proposed exploratory 
well is extremely remote," (Finding of Fact 38), that blowouts 
are rare, but they do happen, (Finding of Fact 92), and that a 
hypothetical discharge, although originating outside of any 
special management area, will impact natural resources within the 
Apalachicola Bay special management area, (Finding of Fact 168).  
These Findings of Fact are unchallenged.  However, Petitioners 
challenge the ALJ's Conclusion of Law 181, which reads as 
follows: 
 

181.  The first criterion, on its face, 
has a more limited application than that 
proposed by the Environmental Petitioners.  
The legislature's intent to preclude drilling 
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in coastal waters is effectuated not in 
section 377.241, Florida Statutes, but in 
section 377.242, Florida Statutes, which 
includes a specific exception for leases 
entered prior to June 7, 1991.  As found 
above, Coastal's permit meets the first 
criterion. 

 
This Conclusion of Law discounts or overlooks the importance 

of the first statutory criterion of section 377.241, the "nature, 
character and location of the lands involved."  The effect of 
Coastal's exclusion from the prohibitions of section 377.242 is 
simply to leave the Department's permitting decision subject to 
the criteria of section 377.241.  As discussed above, these 
criteria are not tests to be "met," but considerations to guide 
the Department's discretion in determining whether to grant or 
deny a permit. 
 

Apparently the ALJ reaches her conclusion that Coastal's 
permit "meets" the first criterion on the basis that the chance 
of an oil spill is remote.  (Finding of Fact 38.)  However, 
Petitioners correctly point out that the relevant criterion is 
not the chance of a blowout, but the nature of the lands 
involved. 
 

The generality of the term "lands involved" suggests that 
the Department should look beyond the immediate footprint of the 
drilling rig. § 377.241(1).  Moreover, as noted above, the 
overall purpose of the statute was to institute a permit process 
in order to protect landowners from undue burdens from mineral 
leases.  Ch. 61-299, at 592, Laws of Fla.  This remedial purpose 
should be liberally construed.  Connor v. Division of Elections, 
643 So. 2d 75, 77 (Fla. 1st DCA 1994) (remedial statutes "should 
be liberally construed so as to suppress the evil identified by 
the legislature, and to advance the remedy intended"). 
 

The "evil identified" by the legislature was the lack of a 
permitting process, leaving landowners under a threat that 
mineral rights lessees might "unduly interfere with" the "proper 
and appropriate use as might be indicated by the character or 
location of the land."4  Ch. 61-299, at 592.  The policies 
enunciated in Chapter 403 of the Florida Statutes and in Article 
II, Section 7(a) of the Florida Constitution, as discussed above, 
also suggest that the Department should consider lands and waters 
potentially impacted by pollution.  Unruh, 669 So. 2d at 245 
(construing related statutory provisions harmoniously). 
 

The special characteristics of the lands involved, as noted 
in Findings of Fact 37, 125, 126, 167, and 168, are crucial to 
evaluation of the first permit criterion, the landowner's 
interest.  The public trust interest in these special lands 
weighs heavily against issuance of a drilling permit.  The 
Department grants Petitioners' exception to Conclusion of Law 
181. 
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Exception to Conclusion of Law 182 
 

On the other hand, the second and third criteria to be 
considered by the Department both address the interest of the 
owner of the mineral rights.  The second criterion directs the 
Department to consider "the nature, type and extent of ownership 
of the applicant, including such matters as the length of time 
the applicant has owned the rights claimed without having 
performed any of the exploratory operations so granted or 
authorized." § 377.241(2). 
 

Rather than recounting in detail the "50 + years' history" 
of Coastal's leases, the ALJ refers to factual narratives in 
court opinions such as Watson v. Holland, 20 So. 2d 388 (Fla. 
1945), and Coastal Petroleum v. Chiles, 701 So. 2d 619 (Fla. 1st 
DCA 1997), review denied, 707 So. 2d 1123 (Fla. 1998).  (Findings 
of Fact 46, 49.) The original lease to Coastal's predecessor was 
executed in 1944.  Watson, 20 So. 2d at 389.  It was not a 
disposition of title, but "the granting of a limited right to 
take [minerals] from the lands or water bottoms owned by the 
State." Id. at 392.  Between 1947 and 1968, Coastal conducted 
geologic and seismic studies and drilled 22 wells, finding 
nothing except in one inland site.  Coastal, 701 So. 2d at 622. 
In a 1976 settlement agreement Coastal surrendered all but the 
outermost portion of its lease area.  (Finding of Fact 49.)  In 
1992 Coastal submitted five offshore drilling applications to the 
Department, later reduced to one. (Finding of Fact 13.) 
 

The ALJ found that Coastal had not abandoned oil exploration 
in favor of a "greenmail" attempt to incite the State to buy its 
leases.  (Finding of Fact 50.)  "For many of the 50 years, 
litigation has eclipsed oil, gas and mineral exploration in the 
vast leases," but not all of the litigation was initiated by 
Coastal and none was found to be frivolous.  (Id.) These Findings 
of Fact are likewise unchallenged.  However, Petitioners 
challenge Conclusion of Law 182, which reads as follows: 
 

182.  Coastal's lease 224-A includes 
requirements for lease payments and for 
certain minimal drilling or exploration 
activity.  As found above, Coastal has 
satisfied those requirements and there is no 
competent evidence that it has abandoned its 
drilling rights under the lease.  Coastal's 
permit meets the second criterion. 
 

This interpretation oversimplifies the governing statute. 
Certainly abandonment of the lease would weigh heavily against 
issuance of the permit, but again this is not a simple pass-fail 
test.  Facts well short of "abandonment" are also relevant.  The 
ALJ correctly points out that "[n]othing in the text of the three 
criteria require[s] consideration of the applicant' s 'motive.'" 
(Conclusion of Law 184.)  However, the fact that for many years 
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the applicant held its lease without exercising its exploration 
rights, (Finding of Fact 50), is expressly made relevant to the 
second criterion. § 373.241(2), Fla. Stat.  This criterion weighs 
somewhat against issuance of the permit.  To this extent, the 
Department grants the Petitioners' Exception to Conclusion of Law 
182. 
 
Exceptions to Conclusions of Law 183 and 186 
 

Like the second criterion, the third criterion also 
evaluates the applicant's interest in oil and gas rights: "The 
proven or indicated likelihood of the presence of oil, gas or 
related minerals in such quantities as to warrant the exploration 
and extraction of such products on a commercially profitable 
basis." § 377.241(3), Fla. Stat. 
 

The ALJ makes extensive Findings relevant to the third 
criterion: The target of exploration is an anticipated structure 
within the Jurassic Smackover and Norphlet formations, which 
provide commercially-viable oil production in the Jay field in 
northwest Florida, (Findings of Fact 9 and 59); in the experience 
of one witness, the standard industry expectation is a one in ten 
chance in a frontier well such as this "wildcat" well (a well 
drilled outside of a producing field), (Finding of Fact 51); the 
Department has rarely used this criterion to deny an application, 
(Finding of Fact 52); Department statistics show a success rate 
for wildcat wells throughout Florida of about 2-3 %, (Finding of 
Fact 53); Department staff determined that the siting of permit 
1281 was reasonable, and this determination was supported by the 
evidence, (Findings of Fact 54, 66); "Coastal presented 
sufficient evidence of the anticipated commercial profitability 
of the well," (Finding of Fact 55); geologists agree that "the 
the Department grants the Petitioners' Exception to Conclusion of 
Law 182. 
 
Exceptions to Conclusions of Law 183 and 186 
 

Like the second criterion, the third criterion also evaluates 
the applicant's interest in oil and gas rights: "The proven or 
indicated likelihood of the presence of oil, gas or related 
minerals in such quantities as to warrant the exploration and 
extraction of such products on a commercially profitable basis." 
§ 377.241(3), Fla. Stat. 
 

The ALJ makes extensive Findings relevant to the third 
criterion: The target of exploration is an anticipated structure 
within the Jurassic Smackover and Norphlet formations, which 
provide commercially-viable oil production in the Jay field in 
northwest Florida, (Findings of Fact 9 and 59); in the experience 
of one witness, the standard industry expectation is a one in ten 
chance in a frontier well such as this "wildcat" well (a well 
drilled outside of a producing field), (Finding of Fact 51); the 
Department has rarely used this criterion to deny an application, 
(Finding of Fact 52); Department statistics show a success rate 
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for wildcat wells throughout Florida of about 2-3 %, (Finding of 
Fact 53); Department staff determined that the siting of permit 
1281 was reasonable, and this determination was supported by the 
evidence, (Findings of Fact 54, 66); "Coastal presented 
sufficient evidence of the anticipated commercial profitability 
of the well," (Finding of Fact 55); geologists agree that "the 
only way we can determine whether oil is present is to dig a 
hole," (Finding of Fact 56); the contour lines interpreted by 
Coastal's experts "show a promising geologic structure at the 
site of Permit no. 1281" and contribute to their credible 
opinions that the site is commercially viable, (Findings of Fact 
58, 76); the process of determining whether the essentials for an 
oil field exist requires acquisition of data from prior wells, 
including dry wells, (Finding of Fact 64); magnetic, seismic, and 
gravity testing also yields valuable data, and the more data 
available the more accurate the map, but prospects have been 
drilled without expensive and possibly subjective site-specific 
tests, (Findings of Fact 64, 65).  Again these Findings of Fact 
are unchallenged.  However, Petitioners challenge Conclusion of 
Law 183, which reads as follows: 
 

183.  The third criterion does not 
suggest that the prospect for finding oil 
must be a sure thing.  Every expert 
testifying on this issue in this proceeding 
agreed that petroleum exploration is a risky 
business.  Even in a proven productive field, 
dry holes are drilled.  Petroleum geologists 
rely on data obtained from a variety of 
sources to select a drilling site, but only 
the drilling itself can determine with 
certainty what lies beneath that site.  A 
wealth of credible evidence was presented by 
the parties on this issue.  No evidence could 
utterly foreclose the possibility that 
Phillip Ware's prospect is all that he 
predicts.  The greater weight of the evidence 
establishes that it is a[t] least worth a 
look. 

 
Petitioners also take exception to Conclusion of Law 186, 

which states in part: "Mere speculation that oil exists or does 
not exist does not offend the third criterion in the grant of a 
drilling permit." Although otherwise well-founded, these 
Conclusions of Law again misread the statutory criterion as a 
pass-fail test.  Certainly, if the Department were simply 
checking off a list of requirements Coastal would have met this 
requirement.  However, the Department is charged instead with 
balancing interests, and Petitioners correctly point out that "at 
least worth a look," (Conclusion of Law 183), rates fairly low on 
the statutory scale of "proven or indicated likelihood," § 
377.241(3).  (Joint Exceptions at 9.) To this extent, the 
Department grants Petitioners' Exceptions to Conclusions of Law 
183 and 186. 
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Exception to Conclusion of Law 184 
 

Petitioners' final exception is to Conclusion of Law 184, 
which reads as follows: 
 

184.  Nothing in the text of the three 
criteria require consideration of the 
applicant's "motive."  If the Environmental 
Petitioners are correct in their apprehension 
of "Greenmail" by Coastal to induce the state 
to buy its lease or to support a claim of 
inverse condemnation or "taking," the surest 
way to dissipate those motives is to permit 
the drilling. 
 

Petitioners contend instead that "one of the harms" that 
section 377.241 is intended to prevent "is the issuance of oil 
drilling permits to persons whose motive is to use the permit as 
a device to force he surface owner to purchase oil and mineral 
rights." (Joint Exceptions at 3.) However, the Department agrees 
with the ALJ that nothing in the language or history of the 
statute suggests that the Department should consider the 
applicant's motive.  Instead, as discussed above, the statute 
charges the Department with balancing the interest of the 
landowner against the interest of the owner of mineral rights, 
looking to specific, relatively objective factors.  For these 
reasons, Petitioners' Exception to Conclusion of Law 184 is 
denied. 
 

RULINGS ON COASTAL'S EXCEPTIONS 
 
Exception to Findings of Fact 16 and 75, Conclusion of Law 178 
 

Coastal's Exception no. 4 challenges Findings of Fact 16 and 
75 and Conclusion of Law 178, which address permit conditions 
imposed by the Department in addition to the surety: a 
magnetometer and sidescan survey, a spill trajectory analysis, an 
inventory of oil spill equipment, and a hydrogen sulfide 
dispersion model.5  (Findings of Fact 73-74; Coastal's Exceptions 
at 6.)  The ALJ found that the agency "had a sound rational basis 
to require each item" and that the issue is moot since Coastal 
has already complied with the conditions. (Finding of Fact 75.) 
She concluded that "[t]he conditions imposed by DEP on Coastal's 
permit are well within the ambit" of the agency's statutory 
authority.  (Conclusion of Law 178.) 

 
Coastal's Exception no. 4 is without merit.  The Department 

is authorized to issue orders "governing all phases of" oil and 
gas exploration in order to minimize damage.  § 377.22(2), Fla.  
Stat. (1977).  Statutory language such as "appropriate safety e 
equipment," § 377.22(2)(c), prevention of "injury to neighboring 
. . . property," § 377.22(2)(i), and "minimiz[ing] the impact on 
hydrology and biota of the area," § 377.22(2)(v), indicate the 
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appropriateness of the required conditions, and the record 
provides support for the ALJ's Conclusion that the conditions 
were appropriate.  (Tr., Vol. 25, at 3311-15.) In addition, the 
issues concerning permit conditions are moot for the reasons 
given by the ALJ.  Therefore, Coastal's Exception no. 4 (to 
Findings of Fact 16 and 75, Conclusion of Law 178) is denied.   
 
Exception to Finding of Fact 172 
 

Coastal challenges Finding of Fact 172, in which the ALJ 
denies both Petitioners' and Coastal's requests for costs and 
attorney's fees.  The ALJ states that "[t]his lengthy proceeding, 
competently and diligently tried by all parties, yields no 
evidence of bad faith or improper purpose or any other basis for 
award of fees cognizable under Chapter 120." (Finding of Fact 
172.) Review of the entire record indicates no basis to overturn 
this Finding.  Additionally, the Petitioners have become the 
prevailing party in this Final Order.  Coastal's Exception no. 5 
(to Finding of Fact 172) is denied. 
 

CONCLUSION 
 

Applying the statutory criteria of section 377.241 to the 
facts determined by the ALJ, the Department must balance the 
Trustees' interest in lands they hold in public trust against the 
interest of the applicant.  On the one hand, the "lands involved" 
include sensitive barrier islands, Apalachicola Bay (a special 
management area), world-renowned beaches, and "commercially and 
environmentally treasured lands along the Florida panhandle 
coast." (Finding of Fact 37.) On the other hand, the applicant's 
mineral rights were unexercised over a long period, (Findings of 
Fact 49, 50), and are speculative, (Findings of Fact 51, 53, 56; 
Conclusions of Law 183, 186). 
 

Weighing evidence is the province of the trier of fact, but 
balancing policy interests is the province of the agency.  Cross 
v. Department of Health & Rehab. Servs., 658 So. 2d 1139, 1143 
(Fla. 1st DCA 1995) ("Striking the proper balance between . . . 
competing policy considerations" is a decision to be made by an 
agency, as guided by the legislature); Florida Power Corp. v. 
Department of Envtl. Reg., 638 So. 2d 545, 546 (Fla. 1st DCA), 
review denied, 650 So. 2d 149 (Fla. 1994) (affirming DER's 
determination "that the public interest in the extent of the 
impact on the environment .  .  .  was a policy matter for its 
determination and not a question of fact to be resolved by the 
hearing officer").  In the present case, the balance tips against 
issuance of a permit to drill an exploratory well nine miles 
south of St. George Island. 
 

It is therefore ORDERED: 
 

A.  The ALJ's Findings of Fact are adopted in their 
entirety and incorporated herein by reference. 
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B.  The ALJ's Conclusions of Law 180, 181, 182, 183, 186, 
and 187 are rejected or modified as indicated above.  Conclusions 
of Law 173-79 and 184-85 are adopted and incorporated herein by 
reference.6 
 

C.  The Notice of Intent to Issue Permit issued by the 
Department on August 16, 1996, is REVERSED. 
 

D.  Coastal's application filed with the Department 
requesting issuance of a permit in connection with their proposed 
drilling of a well for exploration of oil and gas, Permit no. 
1281, is DENIED. 
 

Any party to this proceeding has the right to seek judicial 
review of the Final Order pursuant to section 120.68, Florida 
Statutes, by the filing of a Notice of Appeal pursuant to Rule 
9.110, Florida Rules of Appellate Procedure, with the clerk of 
the Department in the Office of General Counsel, 3900 
Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399-3000; 
and by filing a copy of the Notice of Appeal accompanied by the 
applicable filing fees with the appropriate District Court of 
Appeal.  The Notice of Appeal must be filed within 30 days from 
the date this Final Order is filed with the clerk of the 
Department. 
 

DONE AND ORDERED this 22nd day of May, 1998, in Tallahassee, 
Florida. 
 

STATE OF FLORIDA DEPARTMENT 
OF ENVIRONMENTAL PROTECTION 
 
 
_________________________________ 
VIRGINIA B. WETHERELL 
Secretary 
Marjory Stoneman Douglas Building 
3900 Commonwealth Boulevard 
Tallahassee, Florida  32399-3000 

 
 
FILING AND ACKNOWLEDGMENT 
FILED, ON THIS DATE, PURSUANT 
To §120.52 FLORIDA STATUTES, 
WITH THE DESIGNATED DEPARTMENT CLERK, 
RECEIPT OF WHICH IS HEREBY ACKNOWLEDGED. 
 
______________          5/22/98 
YOLANDA WATERS          DATE  
CLERK  
 

ENDNOTES 
 
1/  As noted by Petitioners, the law enacting section 377.241 
contained a section expressly stating that its provisions "shall 
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be cumulative and supplemental to all other provisions contained 
in chapter 377, Florida Statutes, on the same subject" and also 
"cumulative and supplemental to all other provisions of law 
relating to submerged or sovereignty lands or relating to the 
powers of the trustees of the internal improvement fund." Ch. 61-
299, § 1, at 595, Laws of Fla.  This provision was "repealed as 
being redundant" in 1977, Ch. 77-104, § 120, Reviser's Note, at 
288, Laws of Fla., but its original presence corroborates the 
legislative intent that in pari materia principles apply to 
section 377.241. 
 
2/  By implication, Petitioners also challenge the last sentence 
of Conclusion of Law 180, which states that Coastal "has met" its 
burden of establishing entitlement to the permit it seeks. 
 
3/  Coastal argues that the purpose of the law was to protect 
landowners from strip-mining, versus exploration through a well 
hole.  (Coastal's Response to Joint Exceptions, Attachment C, 
unnumbered page 10.) Protection against strip-mining was one of 
the law's purposes, but the language of the law itself, the 
title, and the preamble also express the legislature's intent to 
protect landowners against the drilling of unduly burdensome 
wells. 
 
4/  Coastal attempts to exclude environmental considerations from 
the statute by restricting the Department from considering land 
uses other than those specifically enumerated in section 
377.241(1) (e.g., agricultural, urban, residential).  (Coastal's 
Response to Joint Exceptions, Attachment C, unnumbered page 12.) 
However, this interpretation would thwart application of the 
statute to submerged lands held in public trust.  Cf. Smalley 
Transp. Co. v. Moed's Transfer Co., 373 So. 2d 55, 57 (Fla. 1st 
DCA 1979) (warning that the "Expressio unius" maxim should be 
used with caution to avoid thwarting legislative intent, for "it 
is not of universal application"). 
 
5/  Coastal' s challenges to the surety (Exceptions 1-3) are 
addressed by the Governor and Cabinet sitting as the 
Administration Commission and are not addressed in the 
Department's Final Order. 
 
6/  Conclusions of Law 188-202 concern issues regarding the 
surety to be imposed and are not addressed in the Department's 
Final Order. 
 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a copy of the foregoing Final Order 
has been sent by United States Postal Service to: 
 
David Guest, Esquire 
S. Ansley Samson, Esquire 
Mark McIntosh, Esquire 
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Post Office Box 1329 
Tallahassee, Florida 32302-1329 
 
Robert J. Angerer, Esquire 
Robert J. Angerer, Jr., Esquire 
Angerer & Angerer 
P.O. Box 10468 
Tallahassee, Florida 32302 
 
Division of Administrative 
  Hearings 
1230 Apalachee Parkway 
The DeSoto Building 
Tallahassee, Florida 32399-1550 
 
Barbara Sanders, President 
St. George Island Civic Club 
P.O. Box 157 
Apalachicola, Florida 32320 
 
Denis Dean, Special Counsel 
Monica Reimer, 
Ass't Attorney General 
Attorney General's Office 
The Capitol, PL-01 
Tallahassee, Florida 32399-1050 
 
Michael Takac, Esquire 
Governor's Legal Office 
Office of the Governor 
The Capitol, Room 209 
Tallahassee, Florida 32399-0001 
 
Bob Bradley 
Executive Office of the Governor 
The Capitol, Rm. 1601 
Tallahassee, Florida 32399 
 
and by hand delivery to: 
 
Andrew J. Baumann, Esquire 
Department of Environmental Protection 
3900 Commonwealth Blvd., M.S. 35 
Tallahassee, Florida 32399-3000 
 
this 22nd day of May, 1998. 
 

STATE OF FLORIDA DEPARTMENT 
OF ENVIRONMENTAL PROTECTION 

 
 
________________________________ 
MAUREEN M. MALVERN 
Assistant General Counsel 
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3900 Commonwealth Blvd., M.S. 35 
Tallahassee, Florida 32399-3000 
Telephone 850/488-9314 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

FLORIDA WILDLIFE FEDERATION, INC.; )
SIERRA CLUB, FLORIDA CHAPTER; and )
FLORIDA AUDUBON SOCIETY, INC., )

)
Petitioners, )

)
and )

)
ROBERT A. BUTTERWORTH, ATTORNEY )
GENERAL, )

)
Intervenor, )

)
vs. )   Case No. 96-4222

)
DEPARTMENT OF ENVIRONMENTAL )
PROTECTION and COASTAL PETROLEUM )
COMPANY, )

)
Respondents. )

___________________________________)
ST. GEORGE ISLAND CIVIC CLUB, )

)
Petitioner, )

)
and )

)
ROBERT A. BUTTERWORTH, ATTORNEY )
GENERAL, )

)
Intervenor, )

)
vs. ) Case No. 96-5038

)
DEPARTMENT OF ENVIRONMENTAL )
PROTECTION, )

)
Respondent. )

___________________________________)
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COASTAL PETROLEUM COMPANY, )
)

Petitioner, )
)

vs. ) Case No. 97-4362
)

ADMINISTRATION COMMISSION, )
)

Respondent. )
___________________________________)

COASTAL PETROLEUM COMPANY, )
)

Petitioner, )
vs. ) Case No. 97-4591

)
ADMINISTRATION COMMISSION, )

)
Respondent, )

___________________________________)

RECOMMENDED ORDER

Pursuant to notice, the Division of Administrative Hearings,

by its duly designated Administrative Law Judge, Mary Clark, held

a formal hearing in the above-styled consolidated cases beginning

on October 20, 1997, and continuing until completed on

November 6, 1997.  The hearing was held in Tallahassee, Florida,

with the exception of the public hearing on October 29, 1997, in

Apalachicola, Florida.

APPEARANCES

For Environmental Petitioners:

David Guest, Esquire
S. Ansley Samson, Esquire
Earthjustice Legal Defense Fund
Post Office Box 1329
Tallahassee, Florida  32302-1329
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For St. George Island Civic Club:

      Barbara Sanders, Esquire
St. George Island Civic Club
Post Office Box 157
Apalachicola, Florida  32320-0157

For Department of Environmental Protection:

 Andrew J. Baumann, Esquire
John W. Costigan, Esquire
Tony Ettore, Esquire
Department of Environmental
  Protection
3900 Commonwealth Boulevard
Tallahassee, Florida  32399-3000

For Administration Commission:

Michael Takac, Esquire
Room 209, The Capitol
Tallahassee, Florida  32399-0001

For Attorney General of Florida:

Denis Dean, Esquire
Monica Reimer, Esquire
Department of Legal Affairs
The Capitol, Plaza Level 01
Tallahassee, Florida  32399-1050

For Coastal Petroleum Company:

Robert J. Angerer, Sr., Esquire
Robert J. Angerer, Jr., Esquire
Post Office Box 10468
Tallahassee, Florida  32302-0468

STATEMENT OF THE ISSUES

The issues in these consolidated cases are whether Coastal

Petroleum Company is entitled to an oil and gas exploration

permit (Permit no. 1281) and, if so, what conditions should

attach, including a reasonable surety amount.
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PRELIMINARY STATEMENT

On August 16, 1996, the Department of Environmental (DEP)

notified Coastal Petroleum Company (Coastal) of its intent to

issue Permit no. 1281.  On August 30, 1996, Florida Wildlife

Federation, Inc., Sierra Club, Florida Chapter, and Florida

Audubon Society, Inc. (Environmental Petitioners), filed a

verified petition for formal administrative hearing pursuant to

Section 403.412(5), Florida Statutes, disputing the intended

permit.

Petitions in opposition to the permit were also filed by the

St. George Island Civic Club and by the St. George Island

Plantation Owners' Association, Inc.  When the petitions were

forwarded to the Division of Administrative Hearings (DOAH) for

conduct of a formal evidentiary hearing, the cases were assigned

numbers 96-4222, 96-5038 and 96-5047, respectively, and were

consolidated.  Later, the St. George Island Plantation Owners'

Association, Inc., voluntarily withdrew its petition and the file

in Case No. 96-5047 was closed.

In the meantime, Coastal filed a Petition for Review of

Nonfinal Agency Action (Case No. 96-3226) and an alternative

Notice of Appeal (Case No. 96-3227) in the First District Court

of Appeal asserting that it was entitled to a permit from DEP

without further administrative proceedings and without a

requirement that Coastal publish notice of the proposed permit.
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Over the objection of the Environmental Petitioners, the

Administrative Law Judge granted Coastal's request for stay of

the administrative proceedings pending disposition of the

appellate issues (order entered October 3, 1996).  In a letter

dated March 17, 1997, counsel for Coastal informed the

Administrative Law Judge that its Writ of Certiorari and Motion

for Clarification had been denied and that Coastal would publish

notice of DEP's Intent to Issue on March 20, 1997.

No additional parties filed petitions in response to the

published notice and in an order entered April 30, 1997, the

Administrative Law Judge set the formal hearing to commence on

September 29, 1997.

A Petition to Intervene by Attorney General Robert A.

Butterworth was granted on July 30, 1997, without objection.

The hearing was continued until October 20, 1997, after DEP

and the Governor and Cabinet acting as the Administration

Commission applied newly-enacted Chapter 97-49, Laws of Florida

(codified as Section 377.2425(1)(c), Florida Statutes) and

required as a condition of Permit No. 1281 that Coastal provide

surety of $4,249,637,886.  In response to the surety action

Coastal filed two petitions for formal hearing, one directed to

the Administration Commission (referred to DOAH and assigned Case

No. 97-4362) and the other directed to DEP, which had calculated

and recommended the surety amount (referred to DOAH and assigned

Case No. 97-4591).  These petitions were consolidated with the
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pending cases and all four proceeded to hearing as described

above.

The parties filed their prehearing stipulation on

October 16, 1997.  At the commencement of the hearing the

Environmental Petitioners were permitted to amend their petition

to clarify some issues, to delete others, and to add a request

for attorney's fees.

At the hearing Coastal presented the following witnesses:

Phillip W. Ware, president of Coastal, a
professional geologist and an expert in
petroleum exploration; Ed Garrett, the DEP
employee and professional geologist who
processes applications for drilling permits;
Anthony Randazzo, Ph.D., an expert in geology
and educational geology; Ed Shell, an expert
in design and implementation of drilling,
casing and cementing programs; Jim Rushing,
an expert in offshore environmental
considerations of drilling fluids; Tom
Herbert, Ph.D., an expert in environmental
planning, operation and response, and a
professional geologist; Lawrence David Curry,
the DEP oil and gas section administrator who
reviews applications for drilling permits and
is a professional geologist; William Sackett,
Ph.D., an expert in marine geochemistry, with
emphasis in oil in the sea, inputs and fates;
Harry Roberts, Ph.D., an expert in oil and
gas seeps and vents in the sea;  Charles
Wilson, Ph.D., an expert in fisheries and oil
and gas platforms; Nick Stratus, Ph.D., the
DEP economist who calculated the surety
amount;  John Supan, Ph.D., an expert
biologist with emphasis on oysters; Irving
Mendelssohn, Ph.D., an expert in coastal
plant ecology, with extensive experience in
coastal marshes related to oil spills and
cleanup of oil spills;  Shea Penland, Ph.D.,
an expert in coastal geomorphology, marine
science, and the effects and cleanup methods
of oil spills on coastal habitats of the Gulf
of Mexico; Kenneth Shaw Thompson, an expert
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in cleanup of oil spills;  Dagmar Etkin,
Ph.D., an expert in oil spill information,
analysis and statistics; William H. Colona, a
professional geologist and representative of
Woodward Clyde Consultants, an environmental
consulting firm;  Philip Sorensen, Ph.D., an
expert in oil and gas economics, viability of
rates of return and economic consequences of
oil spills;  Theodore Bourgoyne, Jr., Ph.D.,
an expert petroleum engineer with extensive
experience in well control and historic well
control events;  Deborah French, Ph.D., an
expert in oil spill trajectory modeling and
oil spill events;  Jacqueline Michel, Ph.D.,
an expert in oil spill response, specifically
determining the resources at risk, developing
protection priorities, and shoreline cleanup
decision-making;  Bruce D. Graham, an expert
in preparation of photodocumentation surveys,
visual analysis and quality control of data
collection and photodocumentation;  Janet
Voorhees, an expert in the area of
information on oil and planning;  Mike
NeSmith, a vice president of Noble Drilling,
the contractor who plans to drill the well
and an expert in offshore drilling;  Clay
Durham, Ph.D., an expert in petroleum
exploration education and petroleum
exploration;  Jamil Azad, an expert in
petroleum exploration and geophysics;
Charles Morrison, an expert in seismic
interpretation, geophysics and the Smackover
formation;  Barry Faulkner, an expert in
petroleum exploration geology, generation and
evaluation of oil and gas prospects, and in
estimating the geologic risks and reserves of
a prospect;  Al Shannon, an expert in oil and
gas field development planning and estimating
the costs of such development;  George C.
Hite, an expert petroleum engineer, with
experience in field development planning,
cost and viability of prospects;  Samuel O.
Sugiyama, Ph.D., an expert in risk
assessment; and by deposition on rebuttal,
Doug Smith, Ph.D., an expert in geophysics
and the basement structure of Florida.

The Environmental Petitioners and Attorney General presented

the following:
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James Thompson, an expert geophysicist with
expertise in interpreting seismic lines and
identifying petroleum and hydrocarbon bearing
structures;  Mike Cheeseman, an expert in
evaluating oil prospects and an oil
exploration geologist; and Murphy Ellen
Chandler, a paralegal with experience in
title searching.

The DEP presented the following witnesses:

William Gambrell, a DEP employee who is an
expert in the area of flow rates from oil
wells;  Ernie Barnett, a DEP employee who is
an expert in natural resource damage
assessments;  George Henderson, a DEP
employee who is an expert in marine biology,
Florida marine habitats and resources, and
impacts of hydrocarbon releases on same; and
Walter Schmidt, Ph.D., the chief of the
Florida Geological Survey, the State
Geologist, and an expert in geology, Florida
geology, Florida stratigraphy and petroleum
geology.

The St. George Island Civic Club witnesses testified at the

public hearing conducted in Apalachicola, Florida.

The Administration Commission did not present evidence.

The following exhibits were received in evidence:  Coastal's

Exhibits no. 2, 3, 7-9, 12, 14, 16, 17, 20, 22-25, 30, 32-34, 36,

37, 39, 42-46, 48, 49, 51, 55, 56, 58-76, 84, 87-96, 99, 101,

105, 108, 113, 115-119, 123, 131-134, 140, 141, 143, 145(a) and

(b), 147, 149, 151, 153, 155, 157, 159, 161, 163, 164, 167, 169,

171, 174, 176, 180, 182, 185, 186, 189, 193, 195, 197, 199-201,

204, 205, 206, 208, 211, 214, 215, 227, 228, 230-233, 238, 241,

242, 244, 248, 254, 255, 257, 259, 264-267, 271, 273-281, 283,

284, 295, 296, 299-303, 306, 319, 334, 335, 355-359, 361-379,

383, 384, 388, 391, 392, 394, 395, 400-405, 407, 408, 416, 426,
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434, 444-459, 462, 465, 470-472, 474(1-g), 475(a-c), 480-483,

494, 495, 503-505, 509, 513, 514, 517-524, 527, 528, 531-537,

539-583, 585, 594-597, 604, and 606; DEP Exhibits no. 1, 1-14,

16-32, 34, 35, 37, 40, 46, 47, 49, 51, 52, 57-59, and 61;

Environmental Petitioners' Exhibits no. 7, 10, 12, 13, 15, 16,

21, 29, 30(a-q), 35, 78-83, 85, 117, 128, 131, 135-138, 140-142,

146, 152-154, and 156, and Attorney General's Exhibits no. 1, 3,

6, and 26.1

By stipulation executed on October 1, 1992, the parties

agreed that certain proprietary geophysical data (primarily

seismic profiles covered by a license agreement between Coastal

and Western Geophysical) would be presented at hearing as

demonstrative exhibits and would be returned to Coastal.  One

exhibit, Environmental Petitioners' no. 142A, is part of the

record in this proceeding, but is confidential and sealed

pursuant to Section 377.2409(1), Florida Statutes.

The 26-volume transcript of hearing was filed on January 29

and 30, 1998; the parties' proposed recommended orders, briefs

and written argument were filed on March 2 and 3, 1998.

Because there are two agencies with final order authority in

this proceeding, DEP (as to permit applications) and the

Administration Commission (as to amount of surety), this

recommended order is submitted to both agencies.  The record

(transcript and exhibits) is being forwarded to DEP.
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FINDINGS OF FACT

Parties

1.  The applicant Coastal Petroleum Company, (Coastal) is an

oil and gas company originally named Arnold Oil Exploration

Company, formed in 1941 as a Florida corporation.  Its majority

owner is Coastal Caribbean Oils and Minerals, Ltd., a company

publicly traded on the Boston Stock Exchange.  Phillip Ware is

president of Coastal, having been elected to that position in

1985.

2.  The Department of Environmental Protection (DEP) is the

agency of the state responsible for implementing laws and

regulations governing oil and gas permits.  DEP was created

pursuant to Section 20.255, Florida Statutes, as the successor

agency to the Florida Department of Environmental Regulation and

Department of Natural Resources.

3.  The Environmental Petitioners are the Florida Wildlife

Federation, Inc., Sierra Club, Florida Chapter, and Florida

Audubon Society, Inc.  Florida Wildlife Federation and Florida

Audubon Society are non-profit Florida corporations and citizens

of the state.

4.  The St. George Island Civic Club is an organization

formed by and on behalf of property owners and residents of St.

George Island, Franklin County, Florida.
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5.  The Administration Commission is a collegial body

composed of the Governor and Cabinet of the State of Florida,

pursuant to Section 14.202, Florida Statutes.

6.  The Attorney General of the State of Florida has

intervened in this proceeding pursuant to Section 403.412(5),

Florida Statutes.

7.  The Attorney General, Environmental Petitioners and St.

George Island Civic Club oppose the grant of Permit no. 1281 to

Coastal and support a surety requirement in at least the amount

established by the Administration Commission on the

recommendation by DEP.  (DOAH Cases Nos. 96-4222 and 96-5038.)

Coastal supports the intended grant of its permit except for

certain conditions which it claims are without authority; Coastal

opposes the surety recommended by DEP and set by the

Administration Commission.  (DOAH Cases Nos. 97-4362 and

97-4591.)

The Project

8.  The activity that is the subject of the application at

issue (Permit no. 1281) is Coastal's drilling of a single

exploratory oil and gas well in the Gulf of Mexico within waters

of the State of Florida, approximately nine miles south of St.

George Island in Franklin County.

9.  The target of the exploration is an anticipated

structural oil trap within the Jurassic Smackover and Norphlet

geological formations.  These are the same formations which
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provide commercially-viable oil production in the Jay field in

northwest Florida.  The anticipated well depth is 13,000 to

15,600 feet but the permit would allow drilling to the basement

or 18,000 feet, whichever occurs first.

10.  Coastal's drilling contractor, Noble Drilling Company,

has drilled wells all over the world since 1925.  It has been

responsible for approximately 10 percent of all the wells drilled

in the Gulf of Mexico, or about 190 wells a year, for both major

and small independent oil companies.

11.  If permitted, Noble will install a portable drilling

rig, the Paul Wolff, or similar sister rig, with three columns

and footing that will sit on the relatively featureless sea

bottom at Coastal's offshore site.  The rig will be staffed by a

trained Noble crew and will be operated in a zero-discharge mode.

That means nothing will be allowed to escape from the rig into

the water, including drill cuttings, sewage treatment water,

garbage or rain water.  Surrounding the rig will be a high seas

oil fence with locks, a cleanup crew and vessel, and an

evacuation vessel.

12.  When drilling is completed, the rig will be removed and

the well either abandoned or transferred to production mode with

a production platform.  With the exception of a 90-day test

period covered by the initial drilling permit, all production-

related activity must be permitted under a separate application

which is not the subject of this proceeding.
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The Application Process

13. On March 16, 1992, Coastal submitted 5 offshore

drilling applications to the DEP, Bureau of Geology.  Assigned

numbers 1277-1281, two proposed sites were offshore of Franklin

County, and three were offshore of southwest Florida.  Later,

applications 1277-1280 were withdrawn and only Permit no. 1281

proceeded through review to a Notice of Intent to Issue.

14. As required, Coastal submitted DEP's one-page Form 3

and included a location plat and filing fee.  The application

form is only for drilling an exploratory well and not for any oil

or gas production.

15. The application's number "1281" denotes that 1280

drilling applications have preceded it since the 1940's when

DEP's predecessor agency began formal review.  Not all of these

proceeded through complete review; many were withdrawn, but most

were approved.

16. Coastal's was not a routine application.  Since the

1940's, leases and activities related to offshore oil and gas

exploration in Florida have been the subject of continuous legal

disputes.  Most applications are for on-shore drilling and DEP's

regulations and review process are more relevant to those land-

based operations.  The review of Coastal's application therefore,

by DEP staff, Ed Garrett, and others, was a commonsense

extrapolation from their checklist and other sources reasonably,

but not directly, related to the application at hand, for
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example, federal rules governing outer continental shelf (OCS)

drilling.

17. On April 8, 1992, Ed Garrett detailed in a letter to

Phillip Ware the following information needed to complete the

application:

a)  A professional ecological/biological survey and report
and photodocumentation of the proposed drill site to permit staff
review of the bottom areas and potential impact on natural
resources;

b)  An assessment of ambient conditions in the vicinity of
the well site, including potential impacts on coastal habitats,
air quality, endangered and threatened species, marine mammals,
birds, commercial fishing, recreational resources and
archeological resources;

c)  A zero discharge policy for offshore drilling consistent
with the policy established in 1982 when the DEP issued a
drilling permit to Getty Oil for drilling in East Bay;

d)  An oil spill response plan for recapture of escaped
pollutants;

e)  A description of the offshore drilling rig to be used;

f)  A hurricane response plan, also an item related to the
prior Getty drilling permit;

g)  A surety in the amount of $15,000,000, to be recommended
by staff to the Governor and Cabinet (a sum of $50,000,000 for
all 5 wells was also addressed);

h)  Description of how the rig design will account for
potential Karst collapse;

i)  Description of helicopter activity associated with field
operations;

j)  Description of support locations and facilities to be
used with the drill site, including proposed plan for transport
of crude oil;

k)  a casing program;

l)  A cementing program;
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m)  List of proposed drilling muds and their chemical
components;

n)  A hydrogen sulfide contingency plan; and

o)  A blowout prevention plan.

18. Mr. Ware addressed each of these requirements in a

response dated November 24, 1992.  In lieu of the surety, he

enclosed a check to the Petroleum Exploration and Production Bond

Trust Fund in the amount of $4,000 pursuant to Section 376.40,

Florida Statutes.  His response included detailed attachments

describing the proposed drilling operation.

19. DEP furnished copies of the application and additional

materials to interested parties, including the Big Bend Sierra

Club and Florida Audubon Society, on November 25, 1992.  The

Sierra Club had previously sent a letter concerning Coastal's

permit application.  On December 18, 1992, a meeting was held to

consider the materials furnished by Coastal.

20.  A letter dated January 11, 1993, from Jeremy A. Craft,

Director of the Division of Resource Management, to Phillip Ware

addresses deficiencies in the November 1992 submittal

specifically related to the site-specific photodocumentations

survey, environmental conditions and assessment of impacts,

hydrogen sulfide contingency plan, zero discharge requirement,

and oil spill contingency plan.  The letter also states that the

agency completed its own natural resource damage assessment using

the schedule prescribed in Section 376.121, Florida Statutes, and
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data submitted by Coastal, and staff determined that, in addition

to joining the Petroleum Exploration and Production Trust Bond

Fund, security of $500,000,000 would be required to cover

potential liability for damages and $15,000,000 would be needed

to cover cleanup costs.

21.  Phillip Ware responded by the January 15, 1993,

deadline, providing additional information and agreeing that the

following would be performed as a condition of the permit:

magnetometric and side sonar surveys of the drill site, hydrogen

sulfide dispersion model, and oil spill trajectory analysis.

Protesting the requirement for additional surety, Coastal offered

the value of its leases as evidence of its ability to pay for any

damages and cleanup costs.

22. Walter Schmidt, Chief of the Florida Geological Survey,

with other agency staff, reviewed the latest submittals and

recommended denial of Coastal's permit, primarily based on

failure to provide liquid financial surety of sufficient value

"to cover any and all potential damages to the environment."

23. On February 22, 1993, the Florida Department of Natural

Resources issued its final order memorializing the January 26,

1993, decision of its head, the Governor and Cabinet, denying

Coastal's permit application.  Consistent with the notice of

rights included in the order, Coastal timely filed a petition for

a formal hearing, and later requested an informal administrative
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hearing on the issue of the agency's authority to require

additional surety.

24. Individuals with royalty interest in the potential oil

and gas production petitioned and were granted leave to intervene

in the administrative proceeding.  No other parties intervened.

25. On December 17, 1993, the assistant secretary of DEP,

acting as hearing officer in the informal proceeding, entered his

Final Order denying Coastal's petition and adopting the order

previously entered on February 22, 1993, as the agency final

order.  Coastal appealed.

26. On February 9, 1995, the First District Court of Appeal

reversed denial of Coastal's application, holding that the

Department had no authority to require surety in excess of that

authorized by statute.  See Coastal Petroleum Company v.

Department of Environmental Protection, 649 So. 2d 930 (Fla. 1st

DCA 1995), cert. denied, 660 So. 2d 772 (Fla. 1995).

27. During the remand to the Department, the Board of

Trustees of the Internal Improvement Trust Fund voted to require

a $1,900,000,000 bond as a condition of the lease and DEP again

denied Coastal's application for failure to provide this

additional surety.  On April 26, 1996, the First District Court

of Appeal again reversed the denial of Coastal's application,

again holding that the Department had no authority to require

surety in excess of that authorized by statute.  See Coastal

Petroleum Company v. Department of Environmental Protection, 672
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So. 2d 574 (Fla. 1st DCA 1996) and Coastal Petroleum Co. v.

Chiles, 672 So. 2d 571 (Fla. 1st DCA 1996).

28. On August 16, 1996, DEP officially notified Coastal

that it had prepared and was ready to issue Permit

no. 1281, but required Coastal to publish a Notice of Intent to

Issue Permit.  Permit no. 1281, according to the Intent to Issue,

included the following special conditions:

a)  Coastal shall conduct a magnetometer and side scan sonar
survey;

b)  Coastal shall complete comprehensive spill trajectory
analyses;

c)  Coastal shall complete an inventory of oil spill
equipment to be stored on the drilling rig, service boats and at
the Apalachicola staging location; and

d)  Coastal shall prepare a hydrogen sulfide dispersion
model with site specific runs.

29.  On May 7, 1997, during the pendancy of this proceeding

on DEP's Intent to Issue, Chapter 97-49, Laws of Florida, became

law and provided authority to require additional surety for

certain drilling operations in coastal waters.  The new law

provided that the Administration Commission would determine the

amount of such surety at the recommendation of DEP.  On

August 11, 1997, DEP applied the new law to Permit

no. 1281 and recommended the amount of the surety should be set

at $4,249,637,886.  On September 9, 1997, the Administration

Commission voted and gave Notice and Order of Intent to Set

Surety in the amount of $4,249,637,886 for Permit no. 1281.
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30. In determining that Coastal was entitled to its permit,

DEP staff considered the three criteria found at Section 377.241,

Florida Statutes.  Those criteria are addressed separately from

the surety requirement in the findings of fact, below.

Permit Criteria and Conditions

a)  The nature, character and location of lands
involved. (Section 377.241(1), Florida Statutes)

31. The proposed drill site is south of St. George Island,

Franklin County, within the outer limits of the jurisdictional

waters of the state in the Gulf of Mexico.  At this site the

ocean floor is below approximately 40 feet of water.

32. A photodocumentation survey provided by Coastal reveals

the condition of the immediate site as mostly barren sand with

very sparse animal and plant life, mostly echinoderms such as

sand dollars and sea stars, and algae.  Impact by a drilling rig

set here on the ocean floor would be minimal due to low

diversity and low density of biota, the majority of which is

mobile and able to avoid direct impact.

33. The magnetometer and side scan sonar programs required

by DEP and provided by Coastal reveal no geological hazards,

deep-seated faults, archeological sites or anything out of the

ordinary at the proposed drilling site.

34. The drilling rig and operation will have virtually no

effect on the immediate site.  The experience of offshore

operations in Louisiana and elsewhere is that fishing is enhanced
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in the area by the attraction of fishes to the artificial reef

created by a rig.

35. Section 377.241, Florida Statutes, which describes the

three criteria guiding the issuance of drilling permits was

created in 1961.  The preamble of the law found at Chapter 61-

299, Laws of Florida, suggests that the legislative concern for

the nature of the lands involved was that owners of lands subject

to oil, gas and mineral rights should not be unduly burdened or

restricted from developing homes, farms, commercial uses or other

appropriate land uses.  This intent plainly affects land-based

drilling projects more than offshore projects such as this.

36. The closest shore to the site is St. George Island, to

the north.  Lands to the east, west and south are many miles

away.  St. George Island residents and business owners are

sincerely worried about the specter of oil rigs on the horizon,

though there is no evidence that the single rig that is the

subject of this proceeding could be seen from any land.

37. The obvious threat to St. George and other sensitive

barrier islands, to Apalachicola Bay (a special management area),

to the world-renown beaches, and to the commercially and

environmentally treasured lands along the Florida panhandle

coast, would be from an oil spill.

38. The potential costs of a spill are addressed below in

the assessment of an appropriate surety, but for the purposes of

considering this first permit criteria, it is found that the
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chance of a damaging spill from drilling the proposed exploratory

well is extremely remote.

39.  Drilling operations consist of setting up a drilling

rig, which is floated to the location and submerged, allowing the

rig to rest on the sand bottom;  driving a large diameter

conductor pipe into the ground, thereby allowing all operations

to be conducted within the conductor pipe; drilling the first

shallow hole and setting the "surface casing" pipe; sending

cement through the pipe and up the outside to seal the pipe, to

close the rock layers, and to serve as a base to control the well

in the event of a blowout; and continuing to drill the hole until

the total depth of the well is reached, when it will again be

cased in the same manner with production casing.  The rock

cuttings are brought to the surface by circulating drilling

fluids, also known as "mud", which are water-based solutions of

natural materials; then the rock bits are screened and removed so

the mud may continue to circulate within the closed system.

40. The risk of oil spills from exploratory oil and gas

drilling operations is very small because of the redundant

systems and multiple lines of defense against uncontrolled

blowouts.  The lines of defense include hydrostatic pressure

control by the use of weighted drilling fluids, well control

systems including redundant blowout preventors, a well control

service company, and the use of trained and certified personnel.
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Most blowouts are gas, not oil, and most blowouts stop themselves

by bridging within a few days.

41. The proposed Permit no. 1281 well is less likely to

spill any oil because it will be a zero discharge well; the well

will be drilled by one of the largest drilling contractors in the

world, Nobel Drilling; the rig will be drilled with federally-

certified crews trained in well control; the rig will be

surrounded by a high seas oil fence with locks; there will be

onsite oil spill equipment and personnel; there is redundant

blowout equipment on this rig; and the environmental compliance

officer will train all workers to observe proper procedures.  The

operations will be comparable to that of Getty Oil's exploration

project in East Bay, which in the words of DEP's oil and gas

section administrator, was "an absolutely first class operation.

You could eat off the deck.  Well, I wouldn't, but it looked

clean enough."  (transcript, p. 777)

42. The U.S. Department of Interior, Minerals Management

Service (MMS) maintains statistical data based on reports of

accidents occurring on the outer continental shelf (OCS)

resulting in oil spills greater than one barrel (42 gallons).

MMS regulations require that oil and gas operators report orally

and in writing all spills of oil and liquid pollutants to the MMS

District Supervisor.  Data from the reports are relied on by the

industry, by scientists and by regulatory agencies.  According to

MMS data for the years 1971-1995, out of a total of 24,237 well
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starts, 999 barrels of crude oil and condensate were spilled from

offshore wells under federal jurisdiction.

43.  When oil is spilled on the water, natural weathering

processes immediately begin to work on the oil: evaporation

reduces the volume of the oil, with light oils evaporating

quickly; bacteria literally begin eating the oil and oil

products; sunlight degrades the oil; and the oil begins to

dissolve and dissipate into the water.  These natural processes

are especially effective at this site because the oil involved

would likely be a very light 50 API gravity oil, as is other

Smackover oil in Florida; the climate is warm and the bacteria

which eat the oil and oil products are plentiful in this region;

the area receives much sunlight; and warmer water promotes the

dissolution and dissipation of the oil into the water.

44. Oil is a naturally-occurring substance.  Natural oil

seeps in the Gulf of Mexico release large quantities of oil and

gas into the sea that is weathered and dissipated as described

above.  The seeps, discovered through satellite photography, are

estimated to produce as much as 120,000 barrels a year from vents

in the continental shelf off the Louisiana coast.

b)  The nature, type and extent of ownership of the
applicant, including such matters as the length of time
the applicant has owned the rights claimed without
having performed any of the exploratory operations so
granted or authorized. (Section 377.241(2), Florida
Statutes)

45. In 1941, the Florida Legislature enacted Chapter 20680,

Laws of Florida, authorizing the Board of Trustees of the
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Internal Improvement Fund (Trustees) to negotiate, sell, and

convey oil and gas leases on lands and water bottoms owned by the

State of Florida.  Pursuant to that law, Coastal's predecessor,

Arnold Explorations, Inc., acquired three leases, numbers 224-A,

224-B and 248, encompassing the territorial waters of the state

along the west coast, from Apalachicola to south of Naples, as

well as Lake Okeechobee and other fresh water bodies.

46. The 50+ years' history of those leases is chronicled in

volumes of legal documents and court opinions commencing, it

appears, with a Florida Supreme Court opinion in Watson v.

Holland, 20 So. 2d 388 (Fla. 1945), which upheld the leases

against a challenge by then Attorney General J. Tom Watson.

47. Proposed Permit no. 1281 is within lease 224-A, which

includes the northern portion of Coastal's off-shore lease area.

48. Coastal, alone and through arrangements with other oil

companies, including Mobil Oil Corporation, conducted geologic

and seismic studies to locate oil and other minerals covered by

the leases.  Coastal, also through joint venture arrangements

with other companies, drilled some exploratory wells off the west

coast of Florida; these did not produce oil and were, therefore,

"dry" wells.  Through the years Coastal has satisfied its

obligations to pay annual rentals and perform certain minimum

activity under its leases.

49. In 1976, Coastal settled federal litigation between

Coastal, the Trustees and the Army of Corps of Engineers, by
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relinquishing its exploration rights to all but the most off-

shore portion of its lease area (7.36-10.36 miles offshore).

Coastal retained a "residual royalty" interest in the near shore

area (coast to 4.36 miles off-shore) and surrendered altogether

its interests in the middle portion.  (See Coastal Petroleum v.

Chiles, et al, 701 So. 2d 619 (Fla. 1st DCA 1997), which upheld

denial of Coastal's inverse condemnation action based on the

state's enactment of a statute prohibiting offshore oil and gas

exploration in Coastal's royalty interest areas.  This opinion

provides an outline of the vicissitudes of Coastal's defense of

its leases.)

50. Activity by Coastal over the past 50 years, through its

partners and joint venturers, belies the Environmental

Petitioners' claims that Coastal has "abandoned" oil exploration

in favor of a more lucrative settlement or buy-out by the state

(the "Greenmail" theory).  For many of the 50 years, litigation

has eclipsed oil, gas and mineral exploration in the vast leases.

Not all of the litigation was initiated by Coastal and by all

published reports none has been found to be frivolous.

c)  The proven or indicated likelihood of
the presence of oil, gas or related minerals in such
quantities as to warrant the exploration and extraction
 of such products on a commercially profitable basis.
(Section 377.241(3), Florida Statutes)

51. Oil and gas exploration is a risky business.  Depending

on the area of the world, you may have a one in 10 chance, or one

in 50 chance of hitting the right spot.  If you finally hit, you
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must expect to pay for all of the prior misses.  In the

experience of Phillip Ware, the standard industry expectation is

a one in 10 chance in a frontier area such as this.  Permit no.

1281 would be a "wildcat" well, that is, a well drilled outside

of a producing field.

52. This third criterion has rarely, perhaps only once,

been used by DEP to deny an application, as DEP interprets its

requirement very liberally.  If the statutory criteria intended

the likelihood of the presence of oil to be better than 50

percent, every application would have to be denied.

53. From the statistics maintained by the agency, Ed

Garrett determined a drilling success rate in wildcat wells

throughout Florida has been about 2-3 percent.  Some wells

drilled in a producing field come up dry, even as close as one-

half mile from a producing well.

54. When DEP, through Ed Garrett and its other staff

reviewers, applied the third criterion to Coastal's application

the agency considered wells to the north drilled into Smackover

and Norphlet, productive formations found in the northern Gulf of

Mexico and inland up into Arkansas, and it determined that the

siting of proposed Permit no. 1281 was reasonable.

55. The "commercially profitable" prong of the criterion is

also tricky, since fluctuating oil prices engendered by wholly

unpredictable world events can result in a well that is valuable

when it is first drilled becoming useless by the time production
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and transportation facilities are established.  Coastal presented

sufficient evidence of the anticipated commercial profitability

of the well.

56. Reasonable, competent, credible geologists can

disagree, as evidenced by the range of opinions presented by the

experts in this proceeding, but all agree on one immutable

principle:  the only way we can determine whether oil is present

is to dig a hole.

57. Phillip Ware is a reasonable geologist, registered to

practice geology in the State of Florida.  His experience in the

past 20 years has been as an employee and then president of

Coastal.  In the early years he operated as an oil scout and as

an assistant to the vice-president, Joe Banks.  In that capacity,

and continuing to the present, he has monitored all relevant oil

and gas activities in the area, reviewed oil and gas drilling

logs, kept track of current drilling, including industry

developments and rumors, and stayed current with publications and

public data on oil, gas and mineral exploration.

58. In selecting the site for Coastal's application,

Phillip Ware reviewed documents from the Florida Geologic Survey

and elsewhere describing oil exploration wells drilled in state

waters, including wells drilled by Coastal through its joint

venturers, California Oil Company and Mobil.  He reviewed many

scholarly and scientific and industry publications; he reviewed

available seismic studies as well as a map made by Joe Banks, who
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died in 1979.  The contour lines drawn on Banks' map, as

interpreted by Phillip Ware, show a promising geologic structure

at the site of Permit no. 1281.

59. A geologic formation is a specific layer of rock large

enough to be mapped over a large geographic area.  Jurassic

period Smackover and Norphlet formations have been the prolific

source of oil in the Jay fields northwest of Permit no. 1281.

60. An embayment is a shallow restricted area of

prehistoric sea where formations are deposited, in this case, the

Smackover and Norphlet formations.  The Apalachicola embayment,

centered along the present Apalachicola River, has been studied

extensively in the last 20 years and its existence at the site of

proposed Permit no. 1281 is the subject of substantial dispute

between Coastal and the Environmental Petitioners in this

proceeding.

61. After DEP issued its intent to issue the permit and the

Environmental Petitioners filed their challenge raising the issue

of the likelihood of finding oil, Coastal hired a series of

experts who reviewed the same data considered by Phillip Ware,

and other data, and derived their own opinions regarding the

viability of the oil prospect.

62. Petroleum geologists describe three or four essentials

for an oil field.  The source rock, which is organically rich and

subjected to heat over a long period, forms oil and gas.  The

reservoir rock may also be the source rock if there was no
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migration of the petroleum, but if the petroleum has migrated,

the reservoir rock is its final resting place.  The reservoir

must have porosity and permeability to allow the petroleum to

enter and move about.  The structure, which may be part of the

reservoir, is an upper level or trap which contains the oil.  Cap

rock or seal is what holds the petroleum within the structure,

keeping it from escaping to the surface.

63. A structure or trap for the oil may be a geological

fault or an anticline, when the cap has formed a dome shape which

captures and holds the oil.

64. The process of determining whether these elements exist

beneath the earth's surface, or in this case, below the ocean

floor, requires the acquisition of data from prior wells.  Even

dry wells provide a wealth of information.  Magnetic, seismic and

gravity testing (called geophysical testing) also yields valuable

data.

65. From the available data, geologists are able to

extrapolate and map the subsurface of a given area.  The more

data that is available, the more accurate is the map.

Geophysical testing, however, is highly expensive, and prospects

have been drilled without such site-specific tests, the

interpretations of which can be subjective.

66. DEP staff geologists considered Phillip Ware's selected

site as reasonable, based on their own conclusions that Smackover

and Norphlet trends likely extended southeast through the Florida
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panhandle and into the area offshore of Franklin County.  These

conclusions are supported by the extensive evidence and testimony

of Coastal's experts.

67. Charles Morrison gathered and reviewed all geophysical

information available, chose the best of that information, had

the information reprocessed using current computer methods,

analyzed and correlated the information, did regional mapping,

and then mapped the structures in the area.  His work included

identifying geologic faults, the interface of large blocks of the

earth which have moved up, down or sideways, and which may also

thereby create a trap for oil.  He also mapped a large faulted

structure or trap called an anticline, or dome, independently

confirming the selection made by Mr. Ware, and he concluded that

the structure was a good quality, drillable prospect.

68.  Barry Faulkner, hired by Coastal to review its leases

including Lease 224-A, is a professional geologist in Florida and

was chief geologist for Getty Oil Company.  In that position he

reviewed large projects and was successful in his analysis; he

evaluated hundreds of prospects including prospects in Florida;

he has laid out well-tie and speculative seismic programs near

and in Florida; he has prepared basin analyses for Florida in the

past; he has reviewed all the relevant geologic literature;  he

has reviewed all relevant logs and records of the Bureau of

Geology which keeps such records; he has reviewed all of

Coastal's relevant records; he has reviewed and considered Mr.

APPENDIX TO MOTION FOR REHEARING 140



Morrison's work in light of his own experience; and he performed

many analyses on the above data and information.  He

independently concluded, based upon his analyses, that the

Smackover was of sufficient thickness and that source, reservoir,

seal and a trap exist in the Smackover and Norphlet geologic

formations at the location of Permit no. 1281.

69. Barry Faulkner estimated the chances of source rock,

reservoir rock, cap rock and trap as 80 percent, 60 percent, 80

percent and 70 percent, respectively, at the proposed well site,

for a risk factor of 1 chance in 4 that the well would be

productive.  The Environmental Petitioners' less-thorough

analysis yielded a much less optimistic estimate of 20 percent,

17 percent, 30 percent and 20 percent.  Employing Barry

Morrison's risk computation methodology to the deflated estimate

would yield a risk factor below the 2-3 percent actual success

rate supported by DEP's statistics, an example of the vast range

of speculation but hardly sufficient to defeat this permit.

70. Before the 1943 Sunniland oil field was discovered (the

first major field in Florida, in southwest Florida), hundreds of

dry hole wells were drilled.  Hundreds of dry holes were found

before Florida's second major oil field, the 1969 Jay field, was

established.

71. The fact that no leases were recently bid in federal

off-shore waters and few oil and gas leases were entered in the

last 10 years in the Apalachicola Basin is not competent evidence
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of any poor viability of Coastal's site.  The regulatory climate,

including federal and state moratoria on off-shore exploration

activities, must also be considered an explanation for the

inactivity.

Permit Conditions

72. Permit no. 1281, as described in DEP's intent to issue,

includes 7 general permit conditions relating to compliance with

other applicable laws and regulations, obtaining other required

licenses or permits, notifying DEP's Oil and Gas Section in

advance of drilling, and submitting required drilling logs and

forms.  These are standard conditions applied to any similar

permit.

73. The proposed permit also includes these special permit

conditions:

a)  Prior to the commencement of drilling operations,
Coastal shall conduct and submit to the Department for review and
approval a magnetometer and side scan sonar survey.

b)  Prior to the commencement of drilling operations,
Coastal shall complete and submit for department review and
approval comprehensive spill trajectory analyses.

c)  Prior to the commencement of drilling operations,
Coastal shall complete and submit to the Department for review
and approval an inventory of oil spill equipment to be stored on
the drilling rig, service boats, and at the Apalachicola staging
location.

d)  Coastal shall maintain zero discharge conditions at the
drill rig site and shall utilize zero discharge equipment as
described in the application package.

e)  Prior to the commencement of drilling operations,
Coastal shall submit to the Department for review and approval a
hydrogen sulfide dispersion model with site-specific runs.  In
addition, Coastal shall incorporate the site-specific information
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and procedures stated in the January 15, 1993, letter into the
Hydrogen Sulfide Contingency Plan submitted to the Department.

f)  Prior to the commencement of drilling operations,
Coastal shall publish in the Apalachicola Times and post in
appropriate public facilities in the region an explanation of the
hydrogen sulfide warning signals and evacuation notices and
procedures.

g)  Coastal shall carry out bottom sampling according to the
schedule described in the January 15, 1993, letter to the
Department.  This sampling is to detect accidental discharges of
drilling muds.                              (CPC Exhibit No. 119)

74. Only special conditions a), b), c), and e) are still in

controversy and Coastal claims that DEP does not have the

authority to require these items.  Under protest, each has been

completed and submitted to DEP and are included in the record of

this proceeding.  (Inventory of equipment is CPC Exhibit no. 97;

the side scan sonar survey is CPC Exhibit no. 185; the

magnetometer survey is CPC Exhibit no. 186; and the hydrogen

sulfide dispersion model with specific reins is CPC Exhibit

no. 233.)

75. The agency had a sound rational basis to require each

item.  While in the beginning of the review process DEP imposed

the items as part of the application submittal, it eventually

adopted these requirements as permit conditions, as suggested by

Phillip Ware in his January 15, 1993, response.  (CPC Exhibit no.

87)  The issue is moot, as DEP concludes in its proposed

recommended order; Coastal has fulfilled the special conditions

and Coastal needs only to formally submit the documents, with

updates where necessary.
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76.  The Environmental Petitioners amended their petition to

delete their claim that more seismic, specifically 3D seismic

testing, should be conducted as a condition of the permit.  No

evidence suggests that such a condition is necessary.  The site

selected by Coastal for its permit application is at the

intersection of two good quality seismic lines, interpreted by

competent expert witnesses as contributing to their credible

opinions that the site is a commercially-viable prospect.

77.  There was some evidence that, as a condition for the

Getty Oil drilling permit off-shore of Pensacola, drilling was

prohibited during hurricane season.  No party here has suggested

or put on evidence of the need for this condition or any special

condition other than those conditions addressed above.

The Surety

78. The most significant condition of the permit is the

surety required by Section 377.2425(1), Florida Statutes, to

assure that the operations under the permit will be ". . .

conducted in a safe and environmentally compatible manner."

79. Prior to the 1997 adoption of Chapter 97-49, Laws of

Florida, any applicant had the option of either supplying cash, a

bond or letter of credit; or paying an annual fee to the Minerals

Trust Fund.  The 1997 legislature withdrew that second option for

applicants for oil and gas exploration, drilling and production

in coastal waters.

APPENDIX TO MOTION FOR REHEARING 144



80. Specifically, Chapter 97-49 (Section 377.2425(1)(c),

Florida Statutes) requires:

(c)  An applicant for a drilling or
operating permit for operations planned in
coastal waters that by their nature warrant
greater surety shall provide surety only in
accordance with paragraph (a), or similar
proof of financial responsibility other than
as provided in paragraph (b).  For all such
applications, including applications pending
at the effective date of this act and
notwithstanding the provisions of paragraph
(b), the Governor and Cabinet in their
capacity as the Administration Commission, at
the recommendation of the Department of
Environmental Protection, shall set a
reasonable amount of surety required under
this subsection.  The surety amount shall be
based on the projected cleanup costs and
natural resources damages resulting from a
maximum oil spill and adverse hydrographic
and atmospheric conditions that would tend to
transport the oil into environmentally
sensitive areas, as determined by the
Department of Environmental Protection.

(emphasis added)

81. Section 377.2425(1), Florida Statutes, as amended,

denies permittees of offshore wells the option of using the

Minerals Trust Fund under paragraph (1)(b).  Instead, surety for

wells drilled and operated in coastal waters must be covered by a

surety provided as described in paragraph (1)(a) of the statute.

82. As discussed in the conclusions of law, below, Permit

no. 1281 is a pending application to drill for oil and gas in

coastal waters, and is subject to the surety requirement outlined

in Chapter 97-49, Laws of Florida.  DEP prepared and submitted

its recommendation for a $4,249,637,886 surety amount to the

Administration Commission.  On September 9, 1997, the

APPENDIX TO MOTION FOR REHEARING 145



Administration Commission adopted the recommendation through its

Notice of Intent To Set Surety.

83. The surety amount set under Chapter 97-49, Laws of

Florida, must be based on the projected cleanup costs and natural

resource damages of a "maximum oil spill."  However, Chapter 97-

49, Laws of Florida, contains no definition of that term.

84. Oil spills can occur in a number of different ways,

depending upon the source (i.e., vessels, pipelines, storage

tanks, and drilling or production facilities.)

85. While exceedingly rare, the most disastrous oil spills

from drilling or production platforms are the result of a

"blowout" from a variety of causes.  A "blowout" is generally

defined as an uncontrolled flow of formation fluids (oil, gas and

water) up through the well bore hole, and exiting directly from

the well into the atmosphere or ocean waters.

Anatomy of a Blowout

86. Oil and gas are contained within underground reservoirs

at varying pressures which can amount to thousands of pounds per

square inch (psi).  Once a hole is drilled from the surface down

into these reservoirs, the pressurized formation fluids will tend

to "migrate" or escape under extremely high pressure.  To

counteract this pressure, weighted drilling mud is pumped into

the well.  The weight of the mud resting on top of the formation

fluids forms a "hydrostatic head pressure" by pressing downward

to contain the pressurized fluids.
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87. However, if the drilling mud is not sufficiently

weighted, or there is not enough drilling mud resting on top of

the pressurized fluids, the drilling mud pressing downward

becomes insufficient to counteract the pressure of the formation

fluids.  The result is termed a "kick."  A "kick" is a threatened

blowout, where insufficient hydrostatic head pressure allows the

influx of formation fluids into the well.  The kick, and

subsequent blowout, can be a subtle intrusion; or in a serious

event, drilling mud and formation fluids can be expelled from the

well very violently and under considerable pressure.

88. The impending high pressure of a kick is usually

detected, and can be safely siphoned off under controlled

conditions by way of a complex system of plumbing and gauges

termed a "christmas tree."  If not contained, blowouts can cause

considerable damage to the drilling rig.  In extreme cases, the

drilling rig may collapse onto the well head, aggravating the

spill and making it more difficult to halt the flow of oil from

the well.

89. Blowouts are usually contained through the practice of

well control.  Initially, the well is monitored, and the drilling

mud/formation fluid balance is carefully maintained to avoid a

kick or to quickly control a kick.  As a fallback, the well can

be capped at the surface by use of blowout preventers or "BOPs."

90. BOPs and other devices used for well control have been

standard equipment used by the petroleum industry worldwide for
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several decades.  Located at the well head, BOPs come in a number

of configurations (sheer rams, pipe rams, annular preventers, for

example) and several different types are normally used in

conjunction with one another as a redundant system.

91. Florida requires that BOPs be in place for all drilling

and production facilities in the state as well as for those in

federal waters.  Permit no. 1281 requires Coastal Petroleum to

use BOPs on its drilling platform.

92. The evidence and testimony adduced at trial demonstrate

that widespread use of BOPs and other well control devices on a

state, national and international scale has not completely

eliminated the occurrence of blowouts.  Blowouts, like most major

accidents, are rare, but they do happen.  Despite continually

upgraded safety features, blowouts continue to occur worldwide,

in the United States, and in the Gulf of Mexico as the result of

human error or a chain of several errors or miscalculations,

possibly combined with mechanical failures.

93. Such an event occurred in 1979 in the Gulf of Mexico in

Mexico's Campeche Bay, an area called the "Golden Lane" because

of its extraordinary oil production.  The well, Ixtoc I, was a

single exploratory well, in Mexican waters and governed by

Mexican regulations.  Its blowout resulted in the most disastrous

accidental oil spill in history.

94. The Ixtoc I well was drilled by the Mexican National

Oil Company (Petroleos Mexicanos or "PEMEX").  The
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semisubmersible drilling rig was provided by SEDCO, Inc., of

Dallas, Texas.  Under a separate agreement, SEDCO also provided

maintenance personnel, a rig superintendent and an assistant to

advise PEMEX in the operation of the drilling rig.

95. The SEDCO 135 drilling rig was equipped with the

standard BOP devices, including (1) pipe rams -- hydraulic

shutters that snap shut around the drill pipe and prevent oil

from flowing up in the space between the drill pipe and the

casing (known as the annulus); (2) sheer rams -- hydraulic

shutters that sheer through the drill pipe and block oil flowing

up through the drill pipe; and (3) annular BOP -- which

hydraulically inflates to further close off the annulus and seal

off the space around the drill pipe.

96. On June 3, 1979, the Ixtoc I well experienced a kick

while removing the drill pipe from the hole.  The sudden pressure

increase, in conjunction with a chain of human errors and

miscalculations, quickly led to a blowout condition.  The BOPs

were activated, but were unable to contain the upward surge for

formation fluids and the well blew out.

97. Oil and gas "gushed" from the drill pipe under extreme

pressure (approximately 30 meters/100 feet into the air), and the

associated petroleum fumes quickly led to a fire.  All personnel

were forced to abandon the drilling rig.  Most of the equipment

and machinery on the rig was destroyed, and the drilling tower

collapsed into the sea.  When the drilling rig collapsed and sank
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to the sea floor it buckled the marine riser and damaged the BOP

stack at the well head location on the bottom.

98. Initially, the Ixtoc I well discharged oil into the sea

at an estimated rate of 30,000 barrels per day, although as much

as half was consumed by the fire.  This flow rate was gradually

reduced during the course of the capping efforts after PEMEX

contracted with several American and international firms trained

in oil spill response.  A massive cleanup effort was begun using

firms from several counties, including the United States.

However, the flow of oil from the Ixtoc well continued for nearly

295 days (almost 10 months), during which time repeated efforts

were made to reduce and ultimately halt the flow.  The total

amount of oil discharged in the Ixtoc spill is estimated in a

range between 120 and 170 million gallons.  Oil reached and

damaged the distant coast of Texas.

99. The extensive damage to the SEDCO 135 semisubmersible

rig rendered it useless in capping the well, and ultimately two

relief wells (Ixtoc 1A and Ixtoc 1B) were drilled to "kill" the

well.  A relief well consists of drilling a new hole down near

the depth of the formation, and then intersecting the original

(blownout) well from the side.  Weighted drilling mud is then

pumped down the relief well and into the original well in order

to regain a balance between the drilling mud and the pressure of

the formation, thereby halting the flow of oil up the original

well.
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100.  A relief well can take as little as 30 days to drill,

assuming no difficulties arise to slow the drilling operation.

Under normal to adverse circumstances, a relief well may also

take as long as three to four months to drill down to depth,

locate the original well, and to intersect that well.

Additionally, it will take time to locate another drilling

platform, transport said platform to the site of the blowout, and

to set up that platform and prepare it for drilling operations.

During the time needed to locate, transport and set up the rig,

to drill the new well, to intersect the original well, and to

pump weighted mud into the original well, oil may continue to

flow out of the blownout well.

101.  As described in paragraph 42, above, spills from

offshore drilling operations in U.S. waters are exceedingly

small.  Equipment has been improved, personnel are better-trained

and the activity is highly regulated and monitored by state and

federal authorities.

The Property of Oil

102.  Oil is a complex substance, actually comprised of

several different types of components:  volatiles, aromatics,

resins and asphaltines.  The volatiles include compounds such as

benzene, toluene, ethylbenzene and xylene, which are highly

toxic.  The aromatics can include compounds with high and low

molecular weights, and they, too, are highly toxic.  Fortunately

both volatiles and aromatics evaporate quickly and will not
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persist long in heavy concentrations once the oil s released into

the water.  The resins and asphaltines are the heavier compounds

that persists much longer in the water.

103.  Crude oils vary in their density.  This density is

usually a function of the proportion of lighter volatiles and

aromatics versus heavier resins and asphaltines.  The different

densities of crude oil are measured on a API (American Petroleum

Institute) Index, with lighter crude oils (those containing a

larger portion of the volatile and aromatic compounds)

registering higher on the API Index than the heavier, thicker

crudes.  Thus, the lighter crudes are more toxic, but a larger

proportion of the compounds within these oils will evaporate and

disburse more quickly.  Consistent with oil extracted from the

target formations at the Jay field, any crude oil discovery at

Coastal's proposed site is likely to be a very light crude with

an API density between 40 and 50.  In contrast, the oil spilled

from Ixtoc I was between 29 and 33 degrees API.

104.  Once spilled into the water, oil immediately begins a

process of "weathering," whereby the chemical and physical

properties of the oil are altered.  The more toxic aromatic and

volatile compounds quickly begin to evaporate.  As much as 50

percent of the mass of the oil may be lost through evaporation

into the atmosphere and dissolution into the water column within

the first 48 hours.
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105.  At the same time, the oil emulsifies by mixing with

the surrounding water.  This forms an oil/water mix called

"emulsion" or "mousse" which is thicker and stickier.  In this

emulsified mixture of oil and water, the spill can actually grow

to 3 or 4 times its original mass, and can persist for a much

longer period of time.  As the oil emulsifies, the evaporation

and dissolution of the volatile and aromatic toxic compounds is

slowed.  This emulsion remains potentially toxic through direct

contact and ingestion, but primarily injures by smothering or

through long-term exposure to organisms.

The Department's Estimate of Natural Resource Damage

106.  In calculating the projected natural resource damage

portion of its recommendation, DEP utilized the natural resource

damage compensation schedule (the Formula) found at Section

376.121, Florida Statutes.  The Formula was adopted by the

Florida legislature after extensive collaboration between DEP and

representatives of the petroleum industry.  The Formula does not

calculate projected cleanup costs.  The Formula is used to assess

damage after an actual oil spill or other pollution event and,

with the exception of the Coastal permit case, has never been

used to estimate costs prior to an actual spill event.

107.  The Formula requires the input of several factors in

order to compute natural resource damages.  These factors are:

location of the discharge factor (designed as "L"), [Section

376.121(5)(a)1, Florida Statutes]; special management area factor
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(designated as "SMA"), [Section 376.121(5)(a)2, Florida

Statutes]; pollutant category factor (designated as "PC"),

[Section 376.121(5)(a)3, Florida Statutes]; habitat area factor

(designated as "A"), [Section 376.121(5)(a)4, Florida Statutes];

volume of the discharge (designated as "V"), [Section

376.121(2)(a), Florida Statutes]; the deaths of threatened or

endangered species (designated as "ETS"), [Section 376.121(6),

Florida Statutes]; a base value of $1 per gallon of pollutant

discharged (designated as "B"), [Section 376.121(4)(a), Florida

Statutes]; and the cost of conducting a damage assessment as

determine by DEP (designated as "DA"), [Section 376.121(4)(d),

Florida Statutes].

108.  Under the Formula, natural resource damages are

compensated as follows:

(a) The amount of compensation assessed under this schedule
is calculated by:  multiplying $1 per gallon . . .by the
number [of gallons discharged], times the location of the
discharge factor, times the special management area factor.

(b) Added to the amount obtained in paragraph (a) is the
value of the observable natural resource damage, which is
calculated by multiplying the areal or linear coverage of
impacted habitat by the corresponding habitat factor, times
the special management factor.

(c) The sum of paragraphs (a) and (b) is then multiplied by
the pollutant category factor.

(d) The final damage assessment figure is the sum of the
amount calculated in paragraph (c) plus the compensation for
death of endangered or threatened species, plus the cost of
conducting the damage assessment as determined by the
department.  Section 376.121(4), Florida Statutes.
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Expressed mathematically, the Formula is represented as:

{(B)(V)(L)(SMA)+(A)(SMA)} (PC)+(ETS)+(DA)

109.  Utilizing the Formula to project damages from a

hypothetical spill requires a series of assumptions in order to

derive the variables described above; those variables are then

factored in the equation.

110.  The Formula requires a pollutant factor.  Section

376.121(2)(b), Florida Statutes, categorizes the types of

pollutants involved, and assigns a multiplier to each category of

pollutant based on the severity each can have on the environment.

The toxicity, dispersibility, solubility and persistence in the

environment are all factors taken into account by the legislature

in categorizing pollutants and assigning a multiplier to each.

Section 376.121(2)(b), Florida Statutes.

111.  Crude oil is contained within Category 2, along with

waste oils, lubricating oils, tars and asphalts.  Section

376.121(2)(b), Florida Statutes.  The Formula does not

distinguish between light, medium or heavy crudes (those with

high, medium or low API density numbers), but instead includes

all crudes within Category 2.  Section 376.121(2)(b), Florida

Statutes.  Those pollutants listed in Category 2, including crude

oils, receive a multiplier of 4 when factored into the Formula.

Section 376.121(5)(a)3., Florida Statutes.

112.  To derive the volume or "V" of the Formula, the actual

amount of oil that is discharged directly into the water is used.
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The volume variable under the formula is not adjusted to consider

evaporation, emulsification, dispersion or cleanup in coming up

with the "V" used in the equation.  The "raw" volume is used.

The weathering process undergone by the pollutant is instead

accounted for in calculating the amount or area of habitat

injured by the pollutant or the "A" variable in the Formula.

Section 376.121(2)(b), Florida Statutes.

113.  Relating the Formula to Chapter 97-49, Laws of

Florida, the volume or "V" must represent a "maximum oil spill."

DEP considered several different methods for deriving the volume

of the "maximum oil spill," including reviewing area oil spill

contingency Plans and other sources for similar terminology.

"Maximum Oil Spill" is not a term used in the industry or

previously by regulatory agencies.

114.  DEP ultimately settled on basing its spill volume on

the Ixtoc I blowout described above, utilizing 150 million

gallons (a mid-range between the estimated 120 and 170 gallons

spilled over time by Ixtoc I) for a total of approximately 3.5

million barrels.

115.  In deriving the habitat factor (A) to plug into the

Formula, it was necessary for DEP to assume a spill boundary --

the total area within which some resources would be affected by

the spilled oil.  In its recommendation to the Administration

Commission, DEP identified a spill boundary extending from Gulf

County and east and south to the Hernando/Pasco county line -- a
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distance of 222.8 miles.  The counties included within this area

of potential impact were:  Gulf, Franklin, Wakulla, Jefferson,

Taylor, Dixie, Levy, Citrus and Hernando Counties.  Conjecture

that the spill would flow primarily west, rather than east,

resulted in less damage and therefore less than the statutory

"maximum."

116.  The Department relied on a number of sources in

deriving the spill boundary for its "maximum oil spill" under the

statute.  Initially, the Department reviewed hypothetical spill

trajectory models prepared in conjunction with proposed oil and

gas leasing in federal waters off southeast Florida.  As with the

spill volume, the Department rejected the use of a hypothetical

model and instead referred, in part, to data from past oil

spills.

117.  On March 24, 1989, the oil tanker Exxon Valdez ran

aground, spilling 11.2 million gallons of crude oil into Prince

Williams Sound, Alaska.  Containment was highly effective for the

first three days, but when the winds and seas increased with a

storm event, the oil was blown beyond any hope of containment.

The oil traveled on a 70-mile trajectory.  Field surveys

identified 790 miles of shoreline within Prince Williams Sound

which received oil, over 200 of which were classified as heavily

oiled.  Additionally, more than 2400 miles of shoreline in the

Kenai Peninsula/Kodiak Island region were found to be oiled.
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118.  The Department also relied on data submitted by

Coastal Petroleum as part of the application for Permit no. 1281.

In particular, the Department referred to Coastal's November 23,

1992, and January 15, 1993, submittals.  In its November 23,

1992, submittal, Coastal evaluated the potential impacts of an

oil spill, confining their search to a specifically identified

area between St. Joseph Bay in Gulf County to Anclote Key in

Hernando County.  In its January 15, 1993, submittal Coastal,

then conducted an economic analysis of these same areas.  In that

analysis, the Gulf, Franklin and Wakulla County area is

designated as the "primary impact area" while the remaining 15

counties to the east and west are designated as "secondary impact

areas."

119.  In deriving the habitat areas within DEP's spill

boundary, the Florida Marine Research Institute, a bureau of the

agency, was used.  Using a comprehensive Florida Marine spill

Analysis System (a subset of the Marine Resource Geographic

Information System) database, acreages for habitat and linear

beach were provided.  The compensations schedule for various

forms of habitat is found in Section 376.121(5)(a)4., Florida

Statutes.

120.  In computing the projected habitat coverages (A)

within the defined spill boundary, DEP did not assume that the

oil would damage or destroy 100 percent of all habitat types

within this boundary.  Rather, the agency accounted for
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evaporation and dissolution of the oil, and assumed some cleanup

efforts would be underway.

121.  For those habitats that are principally submerged for

the majority of the time (such as seagrasses) only 1 percent of

those resources within the spill boundary were assumed to suffer

damage.  DEP reasoned that the oil would float over top of these

submerged habitats.  Only a very small percentage of seagrasses

in shallow water would be impacted by oil.  This would typically

occur during low tide, or by oil that has begun to settle into

the water column.

122.  For emergent habitats that are located along the

shoreline or within the intertidal zone, DEP assumed a five-times

greater possibility of exposure to oil.  Thus, for habitats such

as saltmarsh, mangrove and oyster reef, it was assumed that the

maximum oil spill would damage 5 percent of the total area of

these resources.

123.  Sandy beach habitat, by virtue of its location

relative to the well and within the intertidal zone, was found to

be at much greater risk.  For that reason, the agency assumed

damage to 25 percent of the linear area of sandy beach within the

spill boundary.

124.  These same assumptions, with one notable exception,

were originally used in calculating the previous two surety

amounts prior to the passage of Chapter 97-49, Laws of Florida.

The notable exception was for sandy beach.  In the most current
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surety calculation, coverage of sandy beach was reduced from 50

percent down to 25 percent to reflect the general absence of that

environment throughout much of the spill boundary area.

125.  In computing the projected natural resource damages,

the Formula treats natural resource damages differently when they

occur within a special management area.  Those resources damaged

within a special management area are multiplied by an additional

special management area factor (SMA).  Section 376.121(5)(a)2.,

Florida Statutes.  Special management areas are defined by

statute as "areas designated because of their unique habitats;

living resources; recreational use; aesthetic importances; and

other ecological, educational, consumptive, intrinsic,

scientific, and economic values."  Section 376.121(2)(c)2.,

Florida Statutes.  Special management areas include:  state

parks; recreation areas; national parks, seashores, estuarine

research reserves, marine sanctuaries, wildlife refuges, and

national estuary program water bodies; state aquatic preserves

and reserves; classified shellfish harvesting area; areas of

critical state concern; federally designated critical habitat for

endangered or threatened species; and outstanding Florida waters.

Section 376.121(2)(c)2, Florida Statutes.

126.  Most of the area in question is within some form of

special management area as defined by statute.  DEP's

recommendation assumed that the 1 percent, 5 percent and 25

percent of the overall habitats damaged by the maximum oil spill
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would be within any one of these several special management

areas.

127.  The Formula also requires a location of discharge

factor.  Section 376.121(5)(a)1, Florida Statutes.  Under the

statute, the location factor is either 8 (representing inshore

discharges); 5 (representing nearshore discharges) or 1

(representing offshore discharges).  Section 376.121(5)(a)1.a.,

Florida Statutes.  Since the proposed well and origin of the

discharge is an offshore well located 9 miles off the coast, a

location of the discharge factor of 1 was used.

128.  The Formula also includes a factor for the death of

any endangered or threatened species (ETS).  Compensation for the

death of any animal designated as an endangered species is

$10,000 per animal, while each threatened species killed is

compensated at $5,000 per animal.  Section 376.121(6), Florida

Statutes.  For the purposes of DEP's surety recommendation, no

endangered or threatened species were presumed killed and no

specific evidence was provided by any party to determine any

better estimate for this factor.

129.  The Department assumed $10,000 administrative costs

for the final factor in the Formula (DA) described in paragraph

107, above.

Coastal's Methodology for
Projecting Natural Resource Damages

130.  Dr. Deborah French was qualified as an expert in oil

spill events.  Since 1985 she has been performing oil spill
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modeling and working on models to be used for calculating natural

resource damage assessments for a variety of clients, including

the U.S. Department of Interior (DOI) and the National Oceanic

and Atmospheric Administration (NOAA).  She has also worked on

environmental impact assessments and is widely published.

131.  Dr. French prepared Coastal's "Oil Spill Trajectories

and Analysis of Maximum Credible Natural Resources Damages",

having already been involved in developing the computerized

system for natural resources damage assessments under contract

with DOI.

132.  Dr. French's model is widely used throughout the world

by governments and private industry to predict the movement of

oil on water and to the shore.  The model has been validated by

comparison with numerous actual oil spills and is a reliable and

reasonable way to determine which habitats could be damaged or

require cleanup because of a hypothetical oil spill.

133.  The model takes into account relevant data of various

kinds to predict the movement and fate of oil spilled on the

water, including the precise location, the flow rate of the well,

the duration of the flow, the characteristics of the oil, the

wind record, the record of water currents, a digitized geographic

map including water depths, and the digitized types and location

of the habitats in the area.  Dr. French utilized the precise

location of Permit no. 1281.  Dr. French used two flow rates for

the well, a "maximum probable" flow rate of 1,654 barrels per day
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and in the event it were determined to be applicable, a "worst

case" flow rate of 5,948 barrels per day.

134.  These flow rates are the average and highest initial

flow rates of the 122 producing wells in the Jay oil field from

the Smackover geologic formation, the target of the Permit no.

1281 well.2  Although these flow rates are not blowout rates (and

none of these wells has blown), it is reasonable and reliable to

use them as a predicted rate because the Jay oil field is a large

sample of the target Smackover formation in Florida; the Jay

Smackover flow rates are flow rates after acid stimulation and

not the two or three times smaller unstimulated natural rates;

and DEP's own expert, Ed Gambrell, admitted that he would expect

that if a blowout occurred it would be two or three times the

flowing rate.  Thus, it is likely the stimulated figures

represent a blowout condition from the same well in the

unstimulated natural condition it would be in at the time of

drilling.

135.  DEP's choice of the volume of Ixtoc as the basis for

the agency's calculation is neither reasonable nor reliable

because of the unique characteristics of that well: its

extraordinary rate of flow; its extraordinary duration of flow;

the fact it was located in Mexican waters, governed by Mexican

regulations and attitudes; and it was at a time before the

industry became more sophisticated and highly regulated.  The

Ixtoc well was drilled into one of the most prolific areas in the
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world, that is, "the Golden Lane," an area noted for unusually

high flow rates.  One well there flowed 455,000 barrels per day,

and the Ixtoc well itself was estimated to flow 30,000 barrels

per day.  Initial production rates there are some of the highest

in the world.  In contrast, the Smackover geologic formation in

Florida is far less productive, with wells averaging less than

2,000 barrels a day of flow after stimulation to enhance their

even lower unstimulated natural flow rates.  Dr. Schmidt, who

selected the Ixtoc well volume, admitted he did not expect

another "Golden Lane" off Apalachicola.

136.  In addition to flow rate, duration is also important

to the volume of a spill.  The Ixtoc well flowed for 295 days

before it was brought under control.  Other wells have never

flowed for such a duration before being brought under control.

In fact, even without being brought under control, most wells

bridge off by themselves within a few days.

137.  Dr. French used two durations of flow:  a "maximum

probable" duration of 5 days and, in the event it were

applicable, a "worst case" duration of 21 days.  Her model is

conservative, as it assumes no cleanup, burning or other

diminution of the spill amount.

 138.  Within 24 hours, more than 50,000 barrels a day of oil

spill recovery capacity could be on site and the HOSS barge

system, which can recover 18,000 barrels a day by itself, could

be deployed in a few hours.  Conservatively, the well would be
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brought under control in 3 weeks in the unlikely event it were to

blowout.  There is a very large capability in and near Florida

for cleanup and capture in 2 days; the use of 5 days allows for

weather problems as well as setup of the HOSS barge, the use of

21 days is an outside limit worst-case scenario.

139.  The Department attempted to show a longer duration

should be used based on a possibility that a relief well would be

required to kill the flow.  There has never been such a case in

the U.S. Gulf of Mexico offshore areas in the last fifteen years

in thousands of wells.  The only such case pointed to, in

Louisiana, involved a very complex multiple well production

platform.

140.  The maximum probable rate of 1,654 barrels per day

multiplied by the maximum probable duration of 5 days, or 8,270

barrels, is a maximum probable.  It would be reasonable and

reliable to use this as the maximum oil spill for calculating the

amount of the surety because this exceeds by more than eight

times the total spillage from all exploratory wells drilled in

the United States Gulf of Mexico federal waters in the last 25

years.  If the worst case situation were determined to be proper,

the worst case rate of 5,948 barrels per day multiplied by the

worst case duration of 21 days, or 124,908 barrels, is the volume

of the worst case oil spill.  No well in the history of the

United States oil production has ever spilled more oil than this

volume.
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141.  Dr. French utilized the characteristics of a South

Louisiana API gravity 35 crude oil, but the expected oil from the

45-50 API gravity oil from the Smackover geologic formation is a

much lighter oil.  Dr. French's use of this medium crude oil

makes her conclusions very conservative because a greater

percentage of the lighter oil will quickly evaporate.  Dr. French

used the wind record gathered by NOAA at a buoy near St. George

Island, which is reasonable and reliable because these are actual

winds recorded in the area by the federal government.  Dr. French

used water currents calculated from recorded winds, because there

is no recorded current information.  Currents in this area of the

Gulf of Mexico are an insignificant factor.  She used a

hydrodynamic model provided by Dr. Wilton Sturges at Florida

State University (FSU) and from that was able to obtain data on

currents for the same area and time as the wind data for the

analysis.

142.  By using the above factors, Dr. French used a maximum

oil spill and the most adverse hydrographic and atmospheric

conditions in her analyses which would be most likely to damage

habitats in the area.

143.  Dr. French used depth data maintained and distributed

by the U.S. Department of Commerce, National Geophysical Data

Center.  Finally, Dr. French used the digitized types and

location of the habitats in the area she obtained from Dr.

Jacqueline Michel, which maps and data were prepared for and
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accepted by the State of Florida and used by DEP in calculating

its own habitat damages.

144.  With this data for the maximum probable and worst case

scenarios, Dr. French ran 200 trajectory analyses for each of

five times of the year from the wind record.  Dr. French used

this stochastic mode (trajectory analysis) to determine the

potential or probability of any spot in the entire area to be

touched by oil in any amount for each time of the year.  This

also allowed her to determine the transport time to any area and

her analysis revealed two things with particular relevance:

spills in June were the worst case in transporting oil toward

shore and sensitive habitats; and that by the time oil got to

Lighthouse Point to the east, the very light oil had weathered

for eight days and what remained was in a nontoxic state.

145.  From the wind record Dr. French identified the most

adverse winds for each scenario which would transport oil the

fastest to shore so as to be least weathered and most toxic to

maximize the habitat that could be damaged.  The historic winds

that would transport the oil the fastest to shore occurred

beginning June 1, 1989, and were 12 knots to the northeast for

the worst case scenario and to the north for the maximum credible

scenario.  This choice of wind was reasonable and reliable to use

to maximize the habitat that could be damaged by each scenario

because although winds in excess of this have occurred, winds

greater than 12 knots entrain the oil and reduce its impact on
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habitats.  The effects of high winds, including hurricanes,

during a spill event is to hinder response efforts.  Hurricanes

themselves can have a beneficial effect of scrubbing clean the

shoreline.

146.  Having identified the events with a maximum potential

for damage to habitats near the Permit no. 1281 location, Dr.

French ran specific data for each scenario to determine the

actual habitat that would be damaged from the hypothetical spill.

The runs of these two scenarios, that is, maximum credible and

worst cases, identified the habitats that would be affected by

the hypothetical spill.

147.  Dr. French utilized her model and analyses in deriving

compensation estimates under the Florida Natural Resource Damage

Assessment.  She found, however, that the Formula is not clear on

the appropriate threshold thickness where a habitat is considered

oiled enough to be injured.  The Formula, since it applies to

damage assessment after a spill, would rely on field observations

of actual, rather than forecasted, impacts to habitats.

148.  Based on scientific literature describing field

observations after oil spills, Dr. French and her firm developed

a model for federal natural resource damage assessments.  That

model includes a 14 millimeter threshold.  DEP used a

1 millimeter threshold for its analysis, so Dr. French included

runs of both thresholds in her application of the Florida NRDA

compensation schedule.  She opined, however, that a 1 millimeter
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oil slick would unlikely significantly injure a shoreline habitat

or a submerged habitat, since in the latter habitat, exposure to

oil is from entrained or dissolved oil in the water under the

slicks.

149.  The results obtained by Dr. French under the scenarios

applying the direction of spill likely to oil and effect the

greatest amount of shoreline and habitat are as follows:

NE 21 days NE 5 days
    (worst case) (maximum credible)

> 14 millimeter $43,905,858 $ 2,781,318
>  1 millimeter $86,510,064 $ 2,930,214

Projected Cleanup Costs

150.  In addition to projected natural resource damage,

Chapter 97-49, Laws of Florida, requires the surety amount

recommended by DEP and adopted by the Administration Commission

to include projected cleanup costs.

151.  In developing projected cleanup costs for the "maximum

oil spill" DEP initially contacted several industry trade groups

and corporations experienced in oil spill cleanups.  The

unanimous response was that no two spills are alike.  There are

so many variables to take into account that it is impossible to

find an "average" cost for cleanup of an oil spill.

152.  The agency then looked to the recent experience of the

1993 Tampa Oil Spill, resulting from a collision of barges and a

tanker, spilling heavy, persistent, no. 6 fuel oil.
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Specifically, DEP looked to what it had:  an unaudited

reimbursement claim for cleanup submitted by the responsible

party in the amount of $53,000,000.  The actual amount spent on

cleanup of the Tampa Bay Oil Spill may be over $70,000,000.

However, since the reimbursement claim had not yet been audited

to verify the amounts claimed, DEP conservatively used the lower

number.

153.  The agency then divided the smaller number

($53,000,000) by 14, the number of miles of affected shoreline.

Then, again in light of the uncertainty as to what might have

been included in the reimbursement claim, the Department further

reduced the amount by nearly a third, resulting in $2.5 million

per mile of shore to be cleaned.  That amount, when multiplied by

the 222.8 miles of linear coast within DEP's spill boundary for a

Coastal spill, produced a figure of $557,000,000.  That

calculation excluded an additional 20 miles of seawalls that

required pressure cleaning as a consequence of the Tampa spill.

154.  In determining the extent of shoreline requiring

cleanup, DEP utilized a linear coastline measurement, rather than

measuring the sinuosity of the shoreline.  This linear coastline

measurement thus conservatively excluded additional miles

attributable to rivers, inlets, bays and streams.  In contrast,

Dr. French's trajectory model predicts real shoreline effects.

155.  The DEP cleanup estimate, like its damage estimate, is

flawed and unreliable.  It is based on a unique event with little

APPENDIX TO MOTION FOR REHEARING 170



in common with the circumstances surrounding any possible Coastal

well blow out.  Cleanup costs are highly related to the type of

oil spilled, the geography of the area in which it is spilled,

and the rate of the spill, among other factors.

156.  The Tampa Bay spill was a complex event involving a

collision of three ships and a fire.  The oil released was very

heavy, with an API gravity of 10.5, a sticky viscous, coating

substance which persists on the shoreline.  Often no shoreline

cleanup is attempted for lighter oils as they tend to be washed

off by the tides and small storms, and mechanical interference

often exacerbates the damage.

157.  The DEP estimate of shoreline length is based, not on

an actual trajectory study, but on a misunderstanding of earlier

Coastal submittals and a "thumbnail guess."

158.  Jacqueline Michel was Coastal's expert regarding

cleanup costs.  She has a Bachelor's degree in geology, a Masters

in hydrogeology, and a Ph.D. in geochemistry, and she has been

involved in oil spill cleanup and response and assessment since

1976, including Ixtoc's effect in South Texas, the Exxon Valdez,

and the Tampa Bay spill referenced above.  She and her company

are part of a government response team under contract with the

federal government, and she is involved in about 50 oil spills a

year, from various causes, all over the world.

159.  Dr. Michel's company has developed a digitized data

base creating an atlas of oil sensitive habitats, biological
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resources and human resources that might be sensitive to an oil

spill.  Called Environmental Sensitivity Index (ESI) maps, these

data collections are obtained from existing agencies with whom

the company works closely to assure that the collections are

accurate and usable.  One such agency is the Florida Marine

Research Institute (FMRI), within DEP.

160.  Dr. Michel's cleanup costs assessment for Coastal

included these steps:

1.  Obtain information on the duration and coverage of oil
slicks on water and the areal and lineal extent of shoreline
oiling by habitat type from the trajectory modeling work by
Applied Science Associates, Inc. (ASA, 1997)(Dr. French)

2.  Obtain unit costs for labor, equipment, supplies, etc.
from published summaries (Etkin, 1994), spill response
contractors, and other vendors.

3.  Derive level of effort estimates for different types of
response and cleanup efforts, from documentation of previous
spills and guidelines provided by spill response contractors
in the Gulf of Mexico.

4.  Use unit costs and level of effort to estimate daily
costs for different components of a response and cleanup
operation.  Components included:

a.  On-water recovery (both offshore and nearshore
skimming operations);

b.  Shore-based support for skimming operations and
handling/disposal of recovered liquids;

c.  Commercial aircraft support for overflights;

d.  Shoreline cleanup operations, including bird rescue
and cleaning;

e.  Federal agencies' cost for response;
-U.S. Coast Guard (including the National
Strike Force)
-U.S. Navy
-National Oceanic and Atmospheric  Administration
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-Department of Interior
-U.S. Environmental Protection Agency

f.  State agencies' cost for response

g.  Disposal of oily wastes

5.  Develop total costs for the two release scenarios; and

6.  Compile recent oil spill costs for representative spills
and develop tables on costs/gallon spilled.

(Coastal Exhibit no. 394)

161.  Dr. Michel's estimate included cleanup of oil with a

thickness of 1 millimeter or greater since this thickness is

assumed to generate sheens that respond to sorbents and sorbent

booms in marshes and manual or mechanical removal from beaches.

No oil recovery off-shore was considered in the analysis of the

amount of shoreline contamination, resulting in a conservative,

credible estimate.

162.  Based on trajectory data provided by Dr. French and

the resultant "worst case" and "maximum probable" scenarios Dr.

Michel determined cleanup costs of $137,968,507 (worst case) and

$19,713.046 (maximum probable).

A "Reasonable" Surety

163.  Returning to the Formula in Chapter 376.121, Florida

Statutes, the most significant difference between DEP's

methodology and Coastal's is the assignment of a value for

volume.

164.  In spite of its being a real life example of a maximum

oil spill, Ixtoc I is not a reasonable source for deriving the

volume of a maximum oil spill at the proposed permit site.  That
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"it happened" does not mean that it will happen here.  The

geology and geography of the site, the level of regulatory

scrutiny, and the quality of staff and equipment proposed by the

applicant and required by the agency, must be considered to

determine a "reasonable" surety specific to this single well-

drilling permit.

165.  Volume in Dr. French's application of the formula was

derived from the most relevant data available:  wells drilled in

the target Smackover formation 140 miles to the northwest.  While

the "maximum probable" scenario she adopted is plainly more

likely, her "worst case" scenario better effectuates the

legislature's directive that the surety be based on a "maximum

oil spill."

166.  For reasons discussed above, Dr. French's trajectory

method is credited and best reflects the "adverse hydrographic

and atmospheric conditions that would tend to transport the oil

into environmentally sensitive areas."  Her trajectory

established that oil from a 21-day worst case spill would reach

almost the same distances as DEP's projection, but she reasonably

factored the density of the oil and determined that its toxicity,

and damage potential would be mitigated by the time most of the

shoreline was oiled.

167.  It is highly unlikely that injury to most habitat will

occur with a threshold thickness of less than 14 millimeter of

oil, but competent evidence of the sensitivity of nursery and
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breeding habitat and of organisms related to early stages of the

life cycle of shellfish and other creatures, supports adopting

the more conservative scenario, with 1 millimeter thickness of

oil.

168.  Appropriately, and consistent with DEP's application

of the formula, Dr. French considered a factor of 2 for "special

management area" since a hypothetical discharge will originate

outside of a special management area but will impact natural

resources within the Apalachicola Bay special management area.

169.  Dr. French, like DEP, considered a factor of 4 for the

category of pollutant (category 2, in the statute includes crude

oil).  The Formula does not refine categories of crude into light

or heavy API density, but if it did, the light crude anticipated

from the source at issue would likely merit a factor of 2 or 3.

In her trajectory model, Dr. French assumed the density of

Louisiana crude, a heavier, less volatile oil, rendering her

results as to area coverage very conservative.

170.  In summary, the most reasonable, best-supported

estimate of natural resource damages resulting from a "maximum

oil spill and adverse hydrographic and atmospheric conditions

that would tend to transport the oil into environmentally

sensitive areas" is $86,510,064.  (Coastal Exhibit no. 391,

tables 5.6 and 5.12)

171.  $86,510,064, added to Dr. Michel's "worst case"

response and cleanup estimate of $137,968,507, plus $10,000 DEP
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administrative costs, results in a reasonable surety amount of

$224,488,571.

Costs and Attorney's Fees

172.  Both Coastal and the Environmental Petitioners have

included requests for costs and attorney's fees in their

respective petitions.  This lengthy proceeding, competently and

diligently tried by all parties, yields no evidence of bad faith

or improper purpose or any other basis for award of fees

cognizable under Chapter 120.

CONCLUSIONS OF LAW

173.  The Division of Administrative Hearings has

jurisdiction in this proceeding pursuant to sections 120.569 and

120.57(1), Florida Statutes.

174.  Coastal has an outstanding motion to dismiss the

petition of the Environmental Petitioners on the ground that they

lack standing.  Specifically, Coastal contends that these parties

were on notice of DEP's original intent to deny the drilling

application for lack of a sufficient bond.  Coastal's challenge

to that decision to deny was the proceeding described in Findings

of Fact paragraphs 23-26, above.  Coastal argues that the

Environmental Petitioners could have, and should have

participated in that proceeding, and having failed to do so are

now precluded from participating in the ongoing dispute.

175.  There is evidence, as found above, that Sierra Club

and Florida Audubon Society had notice of the pending
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application, but no evidence that Florida Wildlife Federation had

notice.  The "clear point of entry" for that party was not

available until after DEP's notice of intent to grant the permit

was issued in August 1996.

176.  That notice of intent and the requirement imposed by

DEP pursuant to its Rule 62C-103.150(2), Florida Administrative

Code, that Coastal publish notice of the intent to issue, was the

subject of Coastal's interlocutory appeal dated August 27, 1996.

The briefs and Coastal's petition have been considered though

official recognition (Transcript, vol. I, p. 25) and as

Environmental Petitioners' Exhibit no. 128.

177.  On February 10, 1997, the First District Court of

Appeal denied Coastal's Petition; on March 3, 1997, it denied

Coastal's Motion for Clarification.  It appears that the

appellate court has disposed of the issue.  If it has not,

however, disposed of the issue on its merits, there is good and

adequate basis as argued in the Environmental Petitioner's briefs

in the appeal to now deny Coastal's Motion to Dismiss.  The

motion is thus DENIED.

178.  DEP has authority to issue permits to drill wells for

oil and gas pursuant to Chapters 403 and 377, Florida Statutes,

and its rules found at Chapters 62C-25 through 62C-30, Florida

Administrative Code.  Section 377.22, Florida Statutes, provides,

in pertinent part:
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377.22 Rules, regulations, and orders.–
. . .

(2) The department shall adopt such rules and
regulations, and shall issue such orders,
governing all phases of the exploration,
drilling, and production of oil, gas, or
other petroleum products in the state,
including exploration, drilling, and
production in the offshore waters of the
state as may be necessary for the proper
administration and enforcement of this
chapter. Such rules, regulations, and orders
shall ensure that all precautions are taken
to prevent the spillage of oil or any other
pollutant in all phases of the drilling for,
and extracting of, oil, gas, or other
petroleum products. The department shall
revise such rules and regulations from time
to time as may be necessary for the proper
administration and enforcement of this
chapter. Rules, regulations, and orders
promulgated in accordance with this section
shall be for, but shall not be limited to,
the following purposes:
(a) To require the drilling, casing, and
plugging of wells to be done in such a manner
as to prevent the pollution of the fresh,
salt, or brackish waters or the lands of the
state.
(b) To prevent the alteration of the sheet
flow of water in any area.
(c) To require that appropriate safety
equipment be installed to minimize the
possibility of an escape of oil or other
petroleum products in the event of accident,
human error, or a natural disaster during
drilling, casing, or plugging of any well and
during extraction operations.
(d) To require the drilling, casing, and
plugging of wells to be done in such a manner
as to prevent the escape of oil or other
petroleum products from one stratum to
another.
(e) To prevent the intrusion of water into an
oil or gas stratum from a separate stratum,
except as provided by rules of the division
relating to the injection of water for proper
reservoir conservation and brine disposal.
(f) To require a reasonable bond, or other
form of security acceptable to the
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department, conditioned upon the performance
of the duty to plug properly each dry and
abandoned well and the full and complete
restoration by the applicant of the area over
which geophysical exploration, drilling, or
production is conducted to the similar
contour and general condition in existence
prior to such operation.
(g) To require and carry out a reasonable
program of monitoring or inspection of all
drilling operations or producing wells,
including regular inspections by division
personnel.
(h) To require the making of reports showing
the location of all oil and gas wells; the
making and filing of logs; the taking and
filing of directional surveys; the filing of
electrical, sonic, radioactive, and
mechanical logs of oil and gas wells; if
taken, the saving of cutting and cores, the
cuts of which shall be given to the Bureau of
Geology; and the making of reports with
respect to drilling and production records.
However, such information, or any part
thereof, at the request of the operator,
shall be exempt from the provisions of s.
119.07(1) and held confidential by the
division for a period of 1 year after the
completion of a well.
(i) To prevent wells from being drilled,
operated, or produced in such a manner as to
cause injury to neighboring leases or
property.
(j) To prevent the drowning by water of any
stratum, or part thereof, capable of
producing oil or gas in paying quantities and
to prevent the premature and irregular
encroachment of water which reduces, or tends
to reduce, the total ultimate recovery of oil
or gas from any pool.
(k) To require the operation of wells with
efficient gas-oil ratio, and to fix such
ratios.
(l) To prevent "blowouts," "caving," and
"seepage," in the sense that conditions
indicated by such terms are generally
understood in the oil and gas business.
(m) To prevent fires.
(n) To identify the ownership of all oil or
gas wells, producing leases, refineries,
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tanks, plants, structures, and storage and
transportation equipment and facilities.
(o) To regulate the "shooting," perforating
and chemical treatment of wells.
(p) To regulate secondary recovery methods,
including the introduction of gas, air,
water, or other substance into producing
formations.
(q) To regulate gas cycling operations.
(r) If necessary for the prevention of waste,
as herein defined, to determine, limit, and
prorate the production of oil or gas, or
both, from any pool or field in the state.
(s) To require, either generally or in or
from particular areas, certificates of
clearance or tenders in connection with the
transportation or delivery of oil or gas, or
any product.
(t) To regulate the spacing of wells and to
establish drilling units.
(u) To prevent, so far as is practicable,
reasonably avoidable drainage from each
developed unit which is not equalized by
counterdrainage.
(v) To require that geophysical operations
requiring a permit be conducted in a manner
which will minimize the impact on hydrology
and biota of the area, especially
environmentally sensitive lands and coastal
areas.
(w) To regulate aboveground crude oil storage
tanks in a manner which will protect the
water resources of the state.
(x) To act in a receivership capacity for
fractional mineral interests for which the
owners are unknown or unlocated and to
administratively designate the operator as
the lessee.                  (Emphasis added)

The conditions imposed by DEP on Coastal's permit are well within

the ambit of the agency's authority described above.  Those

conditions have been satisfied and Coastal's protest is

essentially moot; however, because of the several years that the

application has been pending, the inventory of oil spill

equipment should be updated.
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179.  Section 377.241, Florida Statutes, provides:

377.241 Criteria for issuance of permits.–
The division, in the exercise of its
authority to issue permits as hereinafter
provided, shall give consideration to and be
guided by the following criteria:
(1) The nature, character and location of the
lands involved; whether rural, such as farms,
groves, or ranches, or urban property vacant
or presently developed for residential or
business purposes or are in such a location
or of such a nature as to make such
improvements and developments a probability
in the near future.
(2) The nature, type and extent of ownership
of the applicant, including such matters as
the length of time the applicant has owned
the rights claimed without having performed
any of the exploratory operations so granted
or authorized.
(3) The proven or indicated likelihood of the
presence of oil, gas or related minerals in
such quantities as to warrant the exploration
and extraction of such products on a
commercially profitable basis.

180.  As applicant, Coastal has the burden of establishing

by competent substantial evidence its entitlement to the permit

it seeks.  Florida Dept. of Transportation v. J.W.C., Inc., 396

So. 2d 778 (Fla. 1st DCA 1981).  Coastal has met that burden for

Permit no. 1281.

181.  The first criterion, on its face, has a more limited

application than that proposed by the Environmental Petitioners.

The legislature's intent to preclude drilling in coastal waters

is effectuated not in Section 377.241, Florida Statutes, but in

Section 377.242, Florida Statutes, which includes a specific

exception for leases entered prior to June 7, 1991.  As found

above, Coastal's permit meets the first criterion.
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182.  Coastal's lease 224-A includes requirements for lease

payments and for certain minimal drilling or exploration

activity.  As found above, Coastal has satisfied those

requirements and there is no competent evidence that it has

abandoned its drilling rights under the lease.  Coastal's permit

meets the second criterion.

183.  The third criterion does not suggest that the prospect

for finding oil must be a sure thing.  Every expert testifying on

this issue in this proceeding agreed that petroleum exploration

is a risky business.  Even in a proven productive field, dry

holes are drilled.  Petroleum geologists rely on data obtained

from a variety of sources to select a drilling site, but only the

drilling itself can determine with certainty what lies beneath

that site.  A wealth of credible evidence was presented by the

parties on this issue.  No evidence could utterly foreclose the

possibility that Phillip Ware's prospect is all that he predicts.

The greater weight of evidence establishes that it is as least

worth a look.

184.  Nothing in the text of the three criteria require

consideration of the applicant's "motive."  If the Environmental

Petitioners are correct in their apprehension of "Greenmail" by

Coastal to induce the state to buy its lease or to support a

claim of inverse condemnation or "taking," the surest way to

dissipate those motives is to permit the drilling.
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185.  The Attorney General and Environmental Petitioners

argued at hearing that the unlikelihood of oil was established at

the non-jury trial in the Leon County Circuit Court in Coastal's

"taking" case related to its retained royalty interests in the

nearshore (coast to 4.36 miles offshore) portion of its lease

224-A as modified by settlement in 1976.  That "taking" case,

Coastal Petroleum Company v. Chiles, was decided first by Circuit

Judge Philip J. Padovano on August 5, 1996, and then was affirmed

by the First District Court of Appeals on November 5, 1997 (701

So. 2d 619).  A footnote in the appellate opinion reiterates the

trial court's finding:  "We read the trial court's factual

determination to indicate that based upon surrounding

circumstances, it was purely speculative as to whether any oil

existed in this area, a determination which is supported by the

evidence contained in the record."  [footnote 2, at p. 625]

186.  Assuming that the parties, who did not pursue their

res judicata or collateral estoppel theory in their proposed

recommended order, have not abandoned their argument, there is no

way to construe the court's finding to defeat a drilling permit.

Mere speculation that oil exists or does not exist does not

offend the third criterion in the grant of a drilling permit.

(See also Coastal's discussion of res judicata and collateral

estoppel in its proposed recommended order, pp. 60-61.)

187.  After the three criteria of Section 377.121 have been

satisfied, there remains only the permit condition related to an
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appropriate surety, the primary source of controversy since the

application for permit was first submitted in 1992.

Constitutional issues will be resolved in another forum, but

factual evidence was thoroughly presented and considered in this

proceeding to effectuate the intent of the legislature in Chapter

97-49, Laws of Florida.

188.  That recent enactment, codified at Section

377.2425(1)(c), Florida Statutes, provides:

377.2425 Manner of providing security for
geophysical exploration, drilling, and
production.–
(1) Prior to granting a permit to conduct
geophysical operations; drilling of
exploratory, injection, or production wells;
producing oil and gas from a wellhead; or
transporting oil and gas through a field-
gathering system, the department shall
require the applicant or operator to provide
surety that these operations will be
conducted in a safe and environmentally
compatible manner.

. . .
(c) An applicant for a drilling or operating
permit for operations planned in coastal
waters that by their nature warrant greater
surety shall provide surety only in
accordance with paragraph (a), or similar
proof of financial responsibility other than
as provided in paragraph (b). For all such
applications, including applications pending
at the effective date of this act and
notwithstanding the provisions of paragraph
(b), the Governor and Cabinet in their
capacity as the Administration Commission, at
the recommendation of the Department of
Environmental Protection, shall set a
reasonable amount of surety required under
this subsection. The surety amount shall be
based on the projected cleanup costs and
natural resources damages resulting from a
maximum oil spill and adverse hydrographic
and atmospheric conditions that would tend to
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transport the oil into environmentally
sensitive areas, as determined by the
Department of Environmental Protection.

(Emphasis added)

Coastal's application was "pending" in 1997 upon the effective

date of the act.

189.  When there is a change in law in a licensure matter

governed under Section 120.60, Florida Statutes, the law at the

time of the final decision rather than when the application was

filed determines whether the license should be granted.  Agency

for Health Care Administration v. Mount Sinai Medical Center of

Greater Miami, 690 So. 2d 689, 691 (Fla. 1st DCA 1997); Lavernia

v. Department of Professional Regulation, 616 So. 2d 53 (Fla. 1st

DCA 1993).

190.  A Notice of Intent to Issue a permit merely

constitutes "proposed agency action" which only becomes "final

agency action" if no administrative proceeding is timely

initiated pursuant to Sections 120.569 and 120.57, Florida

Statutes, or if a hearing is requested, after a Final Order has

been entered by the permitting agency either granting or denying

the permit.  Capeletti Brothers, Inc. v. State Department of

Transportation, 362 So. 2d 346, 348-49 (Fla. 1st DCA 1978).  The

administrative activity leading up to the issuance of a Notice of

Intent has been characterized as "free form" agency action, and

as such, the decision produced is merely preliminary.  Florida

Department of Transportation v. J.W.C. Company, Inc., supra, at

786.  Capeletti Brothers, Inc., supra, at 348-49.  Where an
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administrative hearing is requested, a de novo review of the

proposed agency decision is conducted by an Administrative Law

Judge.  Such a hearing is designed to formulate final agency

action.  McDonald v. Department of Banking and Finance, 346

So. 2d 569, 584 (Fla. 1st DCA 1977).

191.  Coastal's permit application in the instant case is no

different.  Indeed, the above-referenced legal principles are

acknowledged in DEP's requirement that the following language to

be included when publishing DEP's Notice of Intent

If a petition is filed, the administrative
hearing process is designed to formulate
agency action.  Accordingly, the Department's
final action may be different from the
position taken by it in this Notice.
(Rule 62-103.150(2)(d), Florida
Administrative Code.)

192.  The amount of surety required under Chapter 97-49,

Laws of Florida, based upon a recommendation of the DEP, must

reflect two separate cost components:  projected natural resource

damages and projected cleanup costs, both of which result from a

maximum oil spill and adverse hydrologic and atmospheric

conditions that would tend to transport oil into environmentally

sensitive areas.

193.  DEP's decision to use the natural resource damage

compensation schedule set forth in Section 376.121, Florida

Statutes, in computing the projected natural resource damages

under Chapter 97-49, Laws of Florida, was reasonable.  Section

377.2425, Florida Statutes, does not contain instructions for
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determining "natural resource damages."  By contrast, Section

376.121, Florida Statutes, sets forth a detailed method by which

to calculate damages resulting from the discharge of a pollutant:

376.121 Liability for damage to natural resources.–
. . .

To ensure that the public does not bear a
substantial loss as a result of the
destruction of natural resources, the
procedures set out in this section shall be
used to assess the cost of damages to such
resources.  Natural resources shall include
coastal waters, wetlands, estuaries, tidal
flats, beaches, lands adjoining the seacoasts
of the state, and all living things except
human beings.  The legislature recognizes the
difficulty historically encountered in
calculating the value of damaged natural
resources.  The value of certain qualities of
the state's natural resources is not readily
quantifiable, yet the resources and their
qualities have an intrinsic value to the
residents of the state, and any damages to
natural resources and their qualities should
not be dismissed merely because of the
difficulty in quantifying their value.  In
order to avoid unnecessary speculation and
expenditure of limited resources to determine
these values, the Legislature hereby
establishes a schedule for compensation for
damage to the state's natural resources and
the quality of said resources.
(1) The department shall assess and recover
from responsible parties the compensation for
the injury or destruction of natural
resources, including, but not limited to, the
death or injury of living things and damage
to or destruction of habitat, resulting from
pollutant discharges prohibited by s.
376.041. The amount of compensation and any
costs of assessing damage and recovering
compensation received by the department shall
be deposited into the Florida Coastal
Protection Trust Fund pursuant to s. 376.12
and disbursed according to subsection (11).
Whoever violates, or causes to be violated,
s. 376.041 shall be liable to the state for
damage to natural resources.
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(2) The compensation schedule for damage to
natural resources is based upon the cost of
restoration and the loss of ecological,
consumptive, intrinsic, recreational,
scientific, economic, aesthetic, and
educational values of such injured or
destroyed resources. The compensation
schedule takes into account:
(a) The volume of the discharge.
(b) The characteristics of the pollutant
discharged. The toxicity, dispersibility,
solubility, and persistence characteristics
of a pollutant as affects the severity of the
effects on the receiving environment, living
things, and recreational and aesthetic
resources. Pollutants have varying
propensities to injure natural resources
based upon their potential exposure and
effects. Exposure to natural resources is
determined by the dispersibility and
degradability of the pollutant. Effects to
natural resources result from mechanical
injury and toxicity and include physical
contamination, smothering, feeding
prevention, immobilization, respiratory
distress, direct mortality, lost recruitment
of larvae and juveniles killed, changes in
the food web, and chronic effects of
sublethal levels of contaminates in tissues
or the environment. For purposes of the
compensation schedule, pollutants have been
ranked for their propensity to cause injury
to natural resources based upon a combination
of their acute toxicity, mechanical injury,
degradability, and dispersibility
characteristics on a 1-to-3 relative scale
with Category 1 containing the pollutants
with the greatest propensity to cause injury
to natural resources. The following
pollutants are categorized:
1. Category 1: bunker and residual fuel.
2. Category 2: waste oils, crude oil,
lubricating oil, asphalt, and tars.
3. Category 3: hydraulic fluids, numbers 1
and 2 diesel fuels, heating oil, jet aviation
fuels, motor gasoline, including aviation
gasoline, kerosene, stationary turbine fuels,
ammonia and its derivatives, and chlorine and
its derivatives.
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The department shall adopt rules establishing
the pollutant category of pesticides and
other pollutants as defined in s. 376.031 and
not listed in this paragraph.
(c) The type and sensitivity of natural
resources affected by a discharge, determined
by the following factors:
1. The location of a discharge. Inshore
discharges are discharges that occur within
waters under the jurisdiction of the
department and within an area extending
seaward from the coastline of the state to a
point 1 statute mile seaward of the
coastline. Nearshore discharges are
discharges that occur more than 1 statute
mile, but within 3 statute miles, seaward of
the coastline. Offshore discharges are
discharges that occur more than 3 statute
miles seaward of the coastline.
2. The location of the discharge with respect
to special management areas designated
because of their unique habitats; living
resources; recreational use; aesthetic
importance; and other ecological,
educational, consumptive, intrinsic,
scientific, and economic values of the
natural resources located therein. Special
management areas are state parks; recreation
areas; national parks, seashores, estuarine
research reserves, marine sanctuaries,
wildlife refuges, and national estuary
program water bodies; state aquatic preserves
and reserves; classified shellfish harvesting
areas; areas of critical state concern;
federally designated critical habitat for
endangered or threatened species; and
outstanding Florida waters.
3. The areal or linear extent of the natural
resources impacted.
(3) Compensation for damage to natural
resources for any discharge of less than 25
gallons of gasoline or diesel fuel shall be
$50.
(4) Compensation schedule:
(a) The amount of compensation assessed under
this schedule is calculated by: multiplying
$1 per gallon or its equivalent measurement
of pollutant discharged, by the number of
gallons or its equivalent measurement, times
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the location of the discharge factor, times
the special management area factor.
(b) Added to the amount obtained in paragraph
(a) is the value of the observable natural
resources damaged, which is calculated by
multiplying the areal or linear coverage of
impacted habitat by the corresponding habitat
factor, times the special management area
factor.
(c) The sum of paragraphs (a) and (b) is then
multiplied by the pollutant category factor.
(d) The final damage assessment figure is the
sum of the amount calculated in paragraph (c)
plus the compensation for death of endangered
or threatened species, plus the cost of
conducting the damage assessment as
determined by the department.
(5)(a) The factors used in calculating the
damage assessment are:
1. Location of discharge factor:
a. Discharges that originate inshore have a
factor of eight. Discharges that originate
nearshore have a factor of five. Discharges
that originate offshore have a factor of one.
b. Compensation for damage to natural
resources resulting from discharges that
originate outside of state waters but that
traverse the state's boundaries and therefore
have an impact upon the state's natural
resources shall be calculated using a
location factor of one.
c. Compensation for damage to natural
resources resulting from discharges of less
than 10,000 gallons of pollutants which
originate within 100 yards of an established
terminal facility or point of routine
pollutant transfer in a designated port
authority as defined in s. 315.02 shall be
assessed a location factor of one.
2. Special management area factor: Discharges
that originate in special management areas
described in subparagraph (2)(c)2. have a
factor of two. Discharges that originate
outside a special management area described
in subparagraph (2)(c)2. have a location
factor of one. For discharges that originate
outside of a special management area but
impact the natural resources within a special
management area, the value of the natural
resources damaged within the area shall be
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multiplied by the special management area
factor of two.
3. Pollutant category factor: Discharges of
category 1 pollutants have a factor of eight.
Discharges of category 2 pollutants have a
factor of four. Discharges of category 3
pollutants have a factor of one.
4. Habitat factor: The amount of compensation
for damage to the natural resources of the
state is established as follows:
a. $10 per square foot of coral reef
impacted.
b. $1 per square foot of mangrove or seagrass
impacted.
c. $1 per linear foot of sandy beach
impacted.
d. $0.50 per square foot of live bottom,
oyster reefs, worm rock, perennial algae,
saltmarsh, or freshwater tidal marsh
impacted.
e. $0.05 per square foot of sand bottom or
mud flats, or combination thereof, impacted.
(b) The areal and linear coverage of habitat
impacted shall be determined by the
department using a combination of field
measurements, aerial photogrammetry, and
satellite imagery. An area is impacted when
the pollutant comes in contact with the
habitat.
(6) It is understood that a pollutant will,
by its very nature, result in damage to the
flora and fauna of the waters of the state
and the adjoining land. Therefore,
compensation for such resources, which is
difficult to calculate, is included in the
compensation schedule. Not included, however,
in this base figure is compensation for the
death of endangered or threatened species
directly attributable to the pollutant
discharged. Compensation for the death of any
animal designated by rule as endangered by
the Florida Game and Fresh Water Fish
Commission is $10,000. Compensation for the
death of any animal designated by rule as
threatened by the Florida Game and Fresh
Water Fish Commission is $5,000. These
amounts are not intended to reflect the
actual value of said endangered or threatened
species, but are included for the purposes of
this section.                (Emphasis added)
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194.  Section 376.121, Florida Statutes, represents a

comprehensive and definitive statement of the legislature on the

value of the state's natural resources and, similarly, on how to

compute the values of those resources damaged by a discharge of

oil in state waters.  It is thus appropriate to utilize this tool

to compute potential damages as well as actual damages.  The

process, however is difficult and complicated, as described in

the findings of fact above.

195.  There are no rules to govern DEP's application of the

dictates of Chapter 97-49; there are no definitions of the terms

"maximum oil spill" and "adverse hydrographic and atmospheric

conditions."  Those terms are tempered by the overriding

requirement that the surety be reasonable.

196.  DEP's selection of the Ixtoc I oil spill as a

"maximum" volume to apply to the compensation formula was not

reasonable.  Pressed for time in trying to apply Chapter 97-49 to

a pending permit request, DEP selected a "bird in hand," a spill

which occurred in foreign waters, under less stringent regulatory

restrictions, and under control of the Mexican government.  But

Ixtoc I happened, and as the largest spill in history, it was

plainly The maximum.

197.  Had the legislature intended this short-cut process,

it well could have dictated its own maximum spill or a flat-rate

surety amount.  But it is absurd to consider that the "maximum"

spill intended is anything but a maximum spill from the site at
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issue.  The greater weight and more competent substantial

evidence in this proceeding established that Coastal's "worst

case" scenario, rather than DEP's 150 million gallons, is a

"reasonable maximum."

198.  At the direction of DEP, Coastal developed a careful,

well-founded oil-spill trajectory analysis which contributed to

proper applications of Chapter 97-49 and the compensation formula

of Section 376.121, Florida Statutes.  The analysis led to a

series of different scenarios, one of which was found above to be

best supported by the evidence.

199.  In completing the spill trajectory, Coastal's expert

calculated a spill boundary that was close to the same boundary

derived by DEP from a thumbnail guess.  The difference between

the two results was that Coastal appropriately considered the

characteristic of the oil to be released and determined that its

toxicity would be diffused long before it reached the distant

habitat.

200.  Cleanup costs projected by Coastal are based on the

results of the trajectory analysis and the extensive experience

of its expert in working with regulatory agencies on oil spills

throughout the world.  DEP's short-hand method of extrapolating

costs based on another wholly-unrelated event, the Tampa Bay oil

spill, was fatally flawed for the reasons described in the

findings of fact above.
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201.  Under certain specified circumstances, Section 376.12,

Florida Statutes, provides a $150,000,000 limitation of liability

for cleanup costs for a facility responsible for a pollutant

discharge.  The maximum cleanup cost derived from Dr. Michel's

study described above, is below this statutory limit and it is

unnecessary to address its relevance.

202.  Finally, there are certain considerations urged by

Coastal that simply have no basis in the criteria for permit or

in the surety calculation.  Although a reliable source of

petroleum from Florida's coastal waters would have some positive

economic impacts, nothing in the relevant statutes permits that

as a set-off of the surety amount.  Nor do the statutes

contemplate consideration of any environmental advantage of

avoiding risky and statistically more damaging barge and tanker

traffic.

RECOMMENDATION

It is hereby

RECOMMENDED:  That a final order be entered by the

Department of Environmental Protection granting Permit no. 1281,

with the conditions described in paragraphs 74 and 75 and a

surety to be established by Final Order of the Administration

Commission in the recommended amount of $224,488,571.
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DONE AND ENTERED this 8th day of April, 1998, in

Tallahassee, Leon County, Florida.

___________________________________
MARY CLARK
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847

Filed with the Clerk of the
Division of Administrative Hearings
this 8th day of April, 1998.

ENDNOTES

1 During the hearing, certain exhibits were taken under
advisement (Coastal's Exhibits no. 248, 335, and 355-358) and,
they are now received in evidence.  These are oil spill
statistical reports maintained by the U.S. Department of
Interior, Mineral Management Service (MMS) and by Cutter
Information Corporation.  Dr. Dagmar Etkin testified at length on
the methodology her company (Cutter) uses to obtain and maintain
the data.  Experts, including those who participated in this
hearing, rely on the governmental agency's publications and on
Cutters's.  The documents are admissible as hearsay exceptions,
as provided in Section 90.803(17), Florida Statutes.  In this
case, the publications were helpful in comparing types, rough
approximate amounts, and locations of oil spills.

2 At least 2 wells in the Jay field achieved a flow rate of
approximately 7000 barrels per day during the production stage
and after multiple applications of hydrochloric acid to stimulate
the flow.  This flow rate does not approximate a reasonable
natural flow during a blowout.
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order.  Any exceptions to
this Recommended Order must be filed with the agency that will
issue the Final Order in this case.
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FIRST DISTRICT COURT OF APPEAL 
STATE OF FLORIDA 

_____________________________ 
 

No. 1D17-5096 
_____________________________ 

 
KANTER REAL ESTATE, LLC, 
 

Appellant, 
 

v. 
 
DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 
CITY OF MIRAMAR, and BROWARD 
COUNTY, FLORIDA, 
 

Appellees. 
_____________________________ 

 
 
On appeal from the State of Florida Department of Environmental 
Protection.   
Noah Valenstein, Secretary. 
 

February 5, 2019 
 
 
B.L. THOMAS, C.J.  

Appellant, Kanter Real Estate, LLC, challenges a Final Order 
of the Department of Environmental Protection denying a permit 
to drill an exploratory oil well, which complied with all 
environmental-protection requirements, in an “environmentally 
degraded” property located in the Florida Everglades.  This Court 
has jurisdiction.  Fla. R. App. P. 9.030(b)(1)(C).  For the reasons 
set forth below, we reverse the Final Order and remand for entry 
of an order consistent with the Administrative Law Judge’s 

APPENDIX TO MOTION FOR REHEARING 198



Recommended Order, and we direct the Department to issue the 
requested oil and gas permit.  

Appellant owns in fee simple the surface rights and 
subsurface mineral rights of a 20,000-acre parcel of land located in 
Broward County.  The property, which is located in Water 
Conservation Area 3 of the Florida Everglades, is encumbered by 
a flowage easement held by the South Florida Water Management 
District.  The easement reserved rights of ingress and egress to the 
grantor, including access “for the exploration or drilling for, or the 
developing, producing, storing or removing of oil . . . in accordance 
with sound engineering principles.” 

In 2015, Appellant applied to construct and drill an 
exploratory oil well on five acres of the property.  The Department 
granted Appellant an Environmental Resource 
Permit that defined and approved the design of a stormwater 
management system at the site to protect offsite lands from any 
stormwater discharges.  Appellant also committed to a number of 
pollution prevention measures, including spill prevention and 
cleaning plans, a hydrogen sulfide plan, a construction pollution 
prevention plan, proposals for wildlife management, and a safety 
manual.  

The Department sent Appellant three requests for 
information about issues such as the aquifer, the project site 
design, and protections for the surrounding area.  After 
responding, Appellant demanded that the Department process the 
oil and gas permit application.  The Department issued a Notice of 
Denial, stating that Appellant failed to provide information 
showing a balance of considerations in favor of issuance under 
section 377.241, Florida Statutes.  Section 377.241 sets forth the 
following relevant criteria for the Department to consider when 
deciding whether to issue an oil and gas permit: 

(1) The nature, character and location of the lands 
involved; whether rural, such as farms, groves, or 
ranches, or urban property vacant or presently developed 
for residential or business purposes or are in such a 
location or of such a nature as to make such 
improvements and developments a probability in the 
near future. 

APPENDIX TO MOTION FOR REHEARING 199



(2) The nature, type and extent of ownership of the 
applicant, including such matters as the length of time 
the applicant has owned the rights claimed without 
having performed any of the exploratory operations so 
granted or authorized. 

(3) The proven or indicated likelihood of the presence of 
oil, gas or related minerals in such quantities as to 
warrant the exploration and extraction of such products 
on a commercially profitable basis. 

§ 377.241, Fla. Stat. (2018). 

To challenge the Department’s decision, Appellant filed 
a petition for an administrative hearing, which was referred to the 
Division of Administrative Hearings.  The parties stipulated that 
Appellant’s application met the minimum design standards for a 
permit and did not violate statutory setback requirements.  Thus, 
the only issue for the Administrative Law Judge (ALJ) to 
determine was whether the statutory criteria of section 377.241 
weighed in favor of or against issuance of an oil and gas permit. 

Appellant presented evidence that the project site lies in an 
area called “the pocket,” notable for its degraded natural habitat 
and lessened environmental values.  Appellant also presented the  
environmental resource permit that was granted by the 
Department in acknowledgment of Appellant satisfying all 
necessary environmental precautions.  Appellant also introduced 
evidence that the Department had allowed other oil wells in the 
Everglades, including one approximately twenty-four miles west 
of Appellant’s project site that began operation in the late 1970s.   

Appellant’s expert testified that there was a 23% chance of 
discovering oil at the project site, and that in the oil exploration 
industry, a 23% chance of discovering oil constitutes a very good 
prospect.  The expert further testified that Appellant’s 
well would be commercially self-supporting at $50 per barrel of 
oil if only 100,000 barrels were discovered, and opined that the 
proposed well would generate between 180,000 to 10,000,000 
barrels of oil if oil were discovered.  
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The ALJ concluded that the first statutory factor, the nature 
of the lands involved, did not weigh against issuance, as the factor 
was intended to address and balance the interests 
of subsurface mineral rights owners against any competing 
interests of surface owners, and that “[g]iven the unified title to 
the Well Site in Kanter, balancing of the interests of the fee simple 
owner against the interests of the mineral rights lessee is neither 
necessary nor appropriate.”  The ALJ cited a series of Whereas 
clauses to illustrate the legislature’s concern over divided 
ownership interests.  In addition, the ALJ found that even if the 
first factor was relevant in the absence of divided ownership 
interests, “[t]he property upon which the Well Site is to be located 
has no special characteristics that would make it susceptible to 
pollution.” 

The ALJ then concluded that the second statutory factor, the 
nature of ownership, including the length of time in 
which Appellant delayed exercising oil rights, did not weigh 
against issuance in this case, as Appellant owned both surface and 
mineral rights.  As to the third factor, the likelihood of discovering 
oil on a profitable basis, the ALJ found there was a strong chance 
(17%) of Appellant discovering oil, meaning the third factor 
weighed in favor of issuance.  Balancing the three factors, the 
ALJ recommended granting Appellant’s permit request. 

The Department filed twelve exceptions to 
the ALJ’s Recommended Order, stating that there was no 
competent, substantial evidence to support the likelihood of 
discovering oil in sufficient quantities to be profitable, and that 
Appellant’s delay in applying for a permit should 
have been considered.∗  The Secretary entered a Final Order 
denying Appellant’s request for an oil and gas permit.   

As to the nature of the land, the Final Order states that 
section 377.241, Florida Statutes, requires an evaluation of the 

∗ Broward County also filed exceptions to the Recommended 
Order, but the county’s exceptions were untimely filed and the 
merits of the exceptions were not considered by the Department. 
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lands themselves, rather than a risk analysis of possible discharge, 
concluding: 

The lands proposed for the Well Site are located in the 
endangered Everglades ecosystem, which is world 
renowned for its unique environmental characteristics.  
In accordance with the Everglades Forever Act, the 
Florida Legislature has dedicated the Everglades to long 
term restoration. 

As to the second statutory factor, the Secretary reversed the 
ALJ’s conclusions, declaring that Appellant’s delay in seeking a 
permit was relevant to the balancing test and weighed against 
issuance.  As to the third statutory factor, the Secretary accepted 
the ALJ’s determination that there was a reasonable likelihood of 
discovering oil in commercially profitable quantities.  The 
Secretary then concluded that, “using the same criteria in Section 
377.241, Florida Statutes, the balance tips against issuance of an 
oil and gas permit to drill an exploratory well in the 
environmentally sensitive Everglades.”  The Secretary compared 
the facts to a case in which the statutory balancing test weighed 
against issuing a permit to drill in an environmentally sensitive 
location.  See Coastal Petroleum Co. v. Florida Wildlife Fed’n, Inc., 
766 So. 2d 226, 228 (Fla. 1st DCA 1999).   

The Final Order discussed the Department’s history of 
denying oil and gas permits in the Everglades, declaring: 

[The Department] has not issued an oil and gas 
exploration permit since 1967 within the Everglades 
lands subject to conservation and restoration under § 
373.4592, Florida Statutes.  Thus, the last oil and gas 
exploration permit within such lands was 50 years ago, 
well before Section 373.4592 known as the Everglades 
Forever Act, was enacted by the Florida Legislature in 
1991.  The Florida Legislature has not amended its 
position regarding the need to preserve and restore the 
Everglades since 1991, nor has [the Department] issued 
an oil and gas exploration permit within this boundary of 
the Everglades once such lands became subject to 
restoration under the Everglades Forever Act. 
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(Internal citations omitted).  The Secretary stated in a footnote 
that “this specific information did not form the basis of the agency's 
decision, but merely reflects that DEP has not changed its long-
standing policy to deny oil and gas permits within lands subject to 
Everglades restoration.”   

Analysis 

Section 120.57(1)(l), Florida Statutes, authorizes an agency to 
reject or modify an ALJ’s conclusions of law and interpretations of 
administrative rules.  Barfield v. Dep’t of Health, 805 So. 2d 1008, 
1010 (Fla. 1st DCA 2001).  Before the recent passing of 
Amendment Six to the Florida Constitution, this Court afforded 
considerable deference to agency interpretations of statutes and 
rules, affirming such interpretations unless clearly erroneous.  
E.g., Falk v. Beard, 614 So. 2d 1086, 1089 (Fla.  1993); Addison v. 
Agency to Persons with Disabilities, 113 So. 3d 1053, 1056 (Fla. 1st 
DCA 2013).  However, an appellate court may no longer defer to 
an agency’s statutory interpretation, but must instead apply a 
de novo review.  Amend. VI, Art. V, § 21, Fla. Const.   

For factual findings, “[a]n agency must accept the 
administrative law judge’s factual findings unless they are not 
supported by competent substantial evidence.”  Stinson v. Winn, 
938 So. 2d 554, 555 (Fla. 1st DCA 2006); see also § 120.57(1)(l), Fla. 
Stat. (declaring that an agency may not reject or modify an ALJ’s 
findings of fact “unless the agency first determines from a review 
of the entire record, and states with particularity in the order, that 
the findings of fact were not based upon competent substantial 
evidence or that the proceedings on which the findings were based 
did not comply with essential requirements of law”).  In fact, “[i]f 
the ALJ’s findings of fact are supported by competent, substantial 
evidence, the agency cannot reject them even to make alternate 
findings that are also supported by competent, substantial 
evidence.”  Lantz v. Smith, 106 So. 3d 518, 521 (Fla. 1st DCA 2013).  
Likewise, an agency may not “reject a finding that is substantially 
one of fact simply by treating it as a legal conclusion.”  Abrams v. 
Seminole Cty. Sch. Bd., 73 So. 3d 285, 294 (Fla. 5th DCA 2011). 

Moreover, an agency is not permitted to consider evidence 
outside the record when reviewing exceptions to a recommended 
order.  Walker v. Bd. of Prof’l Engineers, 946 So. 2d 604, 605 (Fla. 
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1st DCA 2006).  In addition, an agency “may not base agency action 
that determines the substantial interests of a party on an 
unadopted rule . . . .”  § 120.57(1)(e)1., Fla. Stat. (2018).  This “does 
not preclude application of valid adopted rules and applicable 
provisions of law to the facts.”  Id. 

Section 377.241, Florida Statutes, governs the Department’s 
decisions on oil and gas permits.  In Coastal Petroleum, this Court 
held that the Department “correctly determined” that section 
377.241 stated a multi-factor balancing test that “requires the 
agency to ‘weigh’ the criteria of section 377.241, balancing 
environmental interests against the right to explore for oil.”  766 
So. 2d at 228.  Under that balancing test, this Court affirmed the 
Department’s denial of a permit to drill for oil off St. George Island, 
rejecting an ALJ’s recommendation to grant the permit.  Id.   

Although we were required to afford deference to the 
Department’s statutory interpretation when Coastal Petroleum 
was decided, whereas we now apply a de novo review, we 
nonetheless hold that the Department and this Court were correct 
that the statute states a list of factors to be weighed, as opposed to 
a checklist of minimum requirements.  See § 377.241, Fla. Stat. 
(2018) (declaring that the Department “shall give consideration to 
and be guided by” the listed criteria).  The issue presented here is 
whether the Department correctly applied that balancing test in 
its Final order under these facts, as found by the ALJ.  We hold 
that it did not. 

The First Statutory Factor – 
The Nature, Character, and Location of the Lands Involved 

Paragraph 109 of the Recommended Order reads: 

109.  The property upon which the Well Site is to be 
located has no special characteristics that would make it 
susceptible to pollution.  Although the Well Site is in 
WCA-3, it is located in the Pocket, an area with existing 
road access that is hydrologically isolated from both 
surface and groundwater and is environmentally 
degraded and overrun with cattails.  The area is far less 
likely to impact natural resources than other 
Department-permitted wells, notably those at Raccoon 
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Point which exist in the Big Cypress National Preserve, 
in a far more ecologically intact area than here. 

(Emphasis added.)  Despite these findings, the Final Order 
denying Appellant’s permit application stated that the first factor 
weighs against issuance because the project site lies within the 
Everglades ecosystem, which “is world renowned for its unique 
environmental characteristics.”  Appellant argues that it was 
reversible error for the Secretary to substitute its factual findings 
for the ALJ’s factual findings.   

The Department asserts it did not reject the ALJ’s factual 
findings, but rather rejected the ALJ’s legal conclusion that the 
land had no “special characteristics,” and then gave more weight 
to the nature of the land factor when re-applying the balancing 
test.  Appellees admit, however, that although the Secretary 
characterized Paragraph 109 as a conclusion of law, its second and 
third sentences are factual findings.  Cf. Abrams, 73 So. 3d at 294 
(an agency may not “reject a finding that is substantially one of 
fact simply by treating it as a legal conclusion.”).  Appellant 
correctly asserts that Paragraph 109 is made up entirely of factual 
findings and that the Secretary improperly relied upon or created 
an unadopted rule by basing its decision on a “long-standing policy 
to deny oil and gas permits within lands subject to Everglades 
restoration.”   

Appellees insist that the Secretary’s “longstanding policy” 
comment was merely meant to illustrate how rarely permits are 
issued in these circumstances, and that the Secretary’s decision 
was made simply by reweighing the balancing test of section 
377.241 to conclude that the sensitive nature of the land and 
Appellant’s delay in seeking a permit outweighed the prospects of 
finding oil on a profitable basis.  We disagree.   

Appellees’ argument fails to adequately explain how the 
Secretary could have accepted the ALJ’s factual findings about the 
land and still concluded that the land was of such a sensitive 
nature that the first factor weighed against Appellant.  We hold, 
therefore, that the Secretary improperly relied on an unadopted 
rule which would in practice prohibit all exploratory oil drilling in 
the Everglades, without statutory authority, as we note below. 
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Every sentence in Paragraph 109 is a factual finding.  See J.J. 
Taylor Cos., Inc. v. Dep’t of Bus. & Prof’l Reg., Div. of Alcoholic 
Beverages & Tobacco, 724 So. 2d 192, 193 (Fla. 1st DCA 1999) 
(declaring that to assess whether a statement is a factual finding 
or conclusion of law in order to determine what level of review to 
apply, “it is the true nature and substance of the determination or 
ruling by the ALJ that controls the Department’s ability to reject 
the ruling.”).  In Goin v. Commission on Ethics, the hearing officer 
stated that “there is not sufficient evidence to persuade me that, 
as a typical consumer in such a transaction, he knew or should 
have known that it was such a good deal that he must have been 
receiving a break on the price because of his public position.”  658 
So. 2d 1131, 1137 (Fla. 1st DCA 1995).  The parties disagreed over 
whether this statement was a factual finding or a conclusion of 
law.  Id.  This Court held that the hearing officer’s statement was 
an ultimate finding of fact, as it stated violations of a rule or 
statute.  Id. at 1138. 

Here, the ALJ’s ultimate finding of fact was that the land in 
question did not have any qualities that would make it vulnerable 
to pollution of the land, aquifer or surface waters, a finding the 
ALJ supported with examples and facts introduced as evidence.  
This was a factual finding, because the “true nature and 
substance” of the statement was to provide a factual basis for the 
legal conclusion that the first statutory factor did not weigh 
against issuance of a permit.  Because Paragraph 109 consisted of 
factual findings supported by competent, substantial evidence, we 
agree with Appellant that the Secretary improperly rejected these 
factual findings.  See Stinson, 938 So. 2d at 555. 

In addition to rejecting factual findings supported by 
competent, substantial evidence, the Secretary also erred in 
relying on facts from outside the record by considering language 
from the Everglades Forever Act and inferences derived therefrom.  
Cf. Gen. Dev. Utils., Inc. v. Hawkins, 357 So. 2d 408, 409 (Fla. 
1978). Although the Secretary commented that the Everglades 
Forever Act demonstrates a legislative dedication to long-term 
Everglades restoration, the Everglades Forever Act does not 
prohibit exploratory-oil drilling.  See generally § 373.4592, Fla. 
Stat.  Moreover, language from the Everglades Forever Act was 
never discussed in the proceedings until the Final Order. 
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In Hawkins, an agency issued an order that applied a debt to 
equity ratio of 62% to 38%; the agency stated that this ratio, which 
did not appear in the record, was consistent with typical water 
company stocks and average ratios.  357 So. 2d at 409.  The 
supreme court held that “[t]he arbitrary selection of this ratio as a 
‘fact’ comes from outside the record of the proceeding and plainly 
violates the notions of agency due process which are embodied in 
the administrative procedure act.”  Id.  The supreme court declared 
that “[t]he Commission is not obliged to accept either the 
company’s suggested hypothetical or its actual equity/debt ratio if 
there are valid reasons for rejecting them, but it is required to 
allow the company to know in advance and to challenge the data 
on which it chooses to rely.”  Id. 

Similarly, in Lawnwood Medical Center, Inc. v. Agency for 
Health Care Administration, an agency reopened the record, 
reweighed evidence, and recast findings of fact as policy questions 
to be weighed.  678 So. 2d 421, 425 (Fla. 1st DCA 1996).  This Court 
declared that “[o]fficial recognition is not a device for agencies to 
circumvent the hearing officer’s findings of fact by building a new 
record on which to make new findings.”  Id.  This Court also noted 
the distinction between rebalancing statutory factors and 
recasting facts, stating:  “Perhaps in a proper case [the agency] 
might attribute greater weight to certain of the review criteria 
than that attributed by the hearing officer.  The fact is, however, 
that in this particular case [the agency] did not merely reprioritize 
the criteria; it recast the facts.”  Id. at 426. 

Like in Lawnwood, the Final Order here goes beyond simply 
affording more weight to one statutory factor; rather, the Secretary 
completely set aside the ALJ’s factual findings about the nature of 
the land.  See § 120.57(1)(l), Fla. Stat. (“The agency may not reject 
or modify the findings of fact unless the agency first determines 
from a review of the entire record, and states with particularity in 
the order, that the findings of fact were not based upon competent 
substantial evidence or that the proceedings on which the findings 
were based did not comply with essential requirements of law.”).  
The Secretary described the lands completely differently, using 
facts from outside the record and without even suggesting that the 
ALJ’s factual findings were unsupported by competent, 
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substantial evidence.  In so doing, the Secretary improperly recast 
factual findings to reach a desired outcome, contrary to law. 

The Second Statutory Factor – 
The Nature of Ownership, Including Delay in Exercising Rights 

As to the second statutory factor, the Secretary did not 
disagree with any of the ALJ’s factual findings.  Instead, the 
Secretary disagreed with the ALJ’s interpretation of section 
377.241(2), Florida Statutes, and with the ALJ’s legal conclusion 
that the second factor had little to no weight in the balancing test, 
because Appellant owned both the surface and mineral rights to 
the land.  The Secretary stated that its interpretation – that the 
second factor weighs against an applicant who sits on his mineral 
rights, even when there is no divided ownership – was more 
reasonable than the ALJ’s interpretation. 

Applying, as we must, a de novo review to the Secretary’s 
statutory interpretation, we hold that the ALJ’s interpretation of 
section 377.241(2) was correct and that the Department’s legal 
conclusion was incorrect.  The Whereas clauses cited in the 
Recommended Order demonstrate the legislature’s overriding 
concern with divided ownership interests.  See Act Relating to 
Conservation of Oil, Gas and Mineral Resources and to the 
Protection of Surface Rights of Landowners, Ch. 61-299, Laws of 
Fla. (1961) (“WHEREAS, the owners of fee simple titles to the 
surface rights in granting undivided fractional oil, gas and mineral 
rights had no intention that such grants should give their grantees 
the rights to unduly interfere with the potential surface 
development and use of such lands for farms, groves and ranches, 
or the building of homes, commercial buildings or other proper and 
appropriate use as might be indicated by the character or location 
of the land”); S. Fla. Racing Ass’n v. State, Dep’t of Bus. & Prof’l 
Reg., Div. of Pari-Mutuel Wagering, 201 So. 3d 57, 64 (July 3d DCA 
2015) (rejecting an agency’s interpretation of a statute in part 
because “[T]he whereas clauses in the 1980 enactment evince a 
legislative intent to allow a struggling entity to remain in business 
during the summer, thereby increasing tax revenues and 
tourism.”).   

The very purpose of section 377.241, Florida Statutes, “was to 
institute a permit process in order to protect landowners from 
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undue burdens from mineral leases.”  Thomas G. Mosher & 
Matthew Schwartz v. Dan A. Hughes Co. & Dep’t of Envtl. Prot., 
Case Nos. 13-4254, 13-4920 (DOAH June 3, 2014) (application 
withdrawn by stipulation July 17, 2014) (internal citation 
omitted).  Thus, although section 377.241(2) does not explicitly 
mention divided ownership interests, the statute must be 
“construed in light of the evil to be remedied and the remedy 
conceived by the Legislature to cure that evil.”  Orlando Sports 
Stadium, Inc. v. State ex rel. Powell, 262 So. 2d 881, 885 (Fla. 
1972).  Appellant’s delay could not interfere with any landowner’s 
surface rights, because Appellant is the owner of the surface 
rights.  There is no rational reason to be concerned about an 
applicant sitting on his drilling rights when there is no competing 
surface interest.  As the delay in exercising drilling rights served 
as the sole basis for the Secretary’s conclusion that the second 
factor weighed against issuance, and as this conclusion was based 
on a misinterpretation of section 377.241(2), Florida Statutes, we 
reverse the Secretary’s conclusion as to the second statutory factor. 

The Third Statutory Factor – 
The Likelihood of Discovering Oil in Profitable Quantities 

The third statutory factor requires the Department to assess 
the “indicated likelihood of the presence of oil . . . in such quantities 
as to warrant the exploration and extraction . . . on a commercially 
profitable basis.”  § 377.241(3), Fla. Stat. (2018).  As the Secretary 
wholly accepted the ALJ’s factual findings and conclusions, there 
is no basis for reversal on the third factor. 

Conclusion 

We hold that the Secretary improperly rejected the ALJ’s 
factual findings on the first statutory factor, recast the facts, and 
relied on information from outside the record.  It was an abuse of 
discretion to reject, modify, or substitute the ALJ’s factual 
findings, and when ““the reasons for the change are legally 
insufficient, it is entirely appropriate to remand with instructions 
to approve the hearing officer’s recommendations.’”  Resnick v. 
Flagler Cty. Sch. Bd., 46 So. 3d 1110, 1113 (Fla. 5th DCA 2010) 
(quoting Dep’t of Prof’l Regulation v. Bernal, 531 So. 2d 967 (Fla. 
1988)).  Moreover, we hold that the Secretary misinterpreted 
section 377.241(2), Florida Statutes, which the ALJ correctly 
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determined is inapplicable when there is no divided ownership 
interest.  Thus, there was no basis for the Secretary to conclude 
that the first or second factor weighed against issuance of 
Appellant’s oil and gas permit.  Accordingly, we reverse and 
remand for entry of a final order consistent with the Recommended 
Order and direct the Department to grant Appellant’s permit 
application. 

REVERSED and REMANDED.   

JAY, J., and LONG, JR., ROBERT E., ASSOCIATE JUDGE, concur. 
 

_____________________________ 
 
Not final until disposition of any timely and 
authorized motion under Fla. R. App. P. 9.330 or 
9.331. 

_____________________________ 
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