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FIRST DISTRICT COURT OF APPEAL 
FOR THE STATE OF FLORIDA 

CASE NO.: 1D17-5096 

L.T. NO.: 16-0336409-001, 16-1446, 16-1447 

KANTER REAL ESTATE, LLC, 

Appellant, 

vs. 

DEPARTMENT OF ENVIRONMENTAL  
PROTECTION, CITY OF MIRAMAR, and 
BROWARD COUNTY, FLORIDA, 

Appellees. 
 
 

MOTION FOR REHEARING, REHEARING EN BANC, AND TO 
CERTIFY A QUESTION OF GREAT PUBLIC IMPORTANCE 

 
Broward County (“County”) and City of Miramar (“City”), Intervenors-

Appellees, respectfully move for rehearing, rehearing en banc, and for the 

certification of a question of great public importance.  Rehearing is necessary 

because the parties were never given an opportunity to brief the application of Article 

V, section 21, of the Florida Constitution (“Amendment 6”), to this case and because 

the Court overlooked the fact that the Everglades Forever Act, section 373.4592, 

Florida Statutes, expresses a clear legislative policy that the Secretary was obligated 

to consider.  Alternatively, the Intervenors-Appellees seek rehearing en banc and the 

certification of a question of great public importance on these same issues. 

Filing # 85251794 E-Filed 02/20/2019 05:14:47 PM

R
E

C
E

IV
E

D
, 0

2/
20

/2
01

9 
05

:1
5:

26
 P

M
, C

le
rk

, F
ir

st
 D

is
tr

ic
t C

ou
rt

 o
f 

A
pp

ea
l



2 
 

I. THE COURT SHOULD GRANT REHEARING 

Under Rule 9.330 of the Florida Rules of Appellate Procedure, a party may, 

within fifteen days, move for rehearing on matters the “court has overlooked or 

misapprehended in its order or decision.”  Fla. R. App. P. 9.330(2)(A).  A motion 

for rehearing is not the place for either new arguments or the rehashing of things 

already briefed.  See Ratley v. Batchelor, 599 So. 2d 1298, 1303-04 (Fla. 1st DCA 

1991); Unifirst Corp. v. City of Jacksonville, 42 So. 3d 247, 248 (Fla. 1st DCA 

2009).  

A. The Court Has Overlooked the Fact that the Parties Were 
Not Given the Opportunity to Address the Impact of 
Amendment 6. 

 
Prior to Amendment 6’s passage, courts were obligated to defer to the agency 

interpretation of statutes and rules.  See, e.g., Fla. Hosp. v. Agency for Health Care 

Admin., 823 So. 2d 844, 847 (Fla. 1st DCA 2002).  Now, Amendment 6 instructs 

courts to interpret statutes and rules de novo.  See Art. V, § 21, Fla. Const.  But 

Amendment 6 is silent as to how it is to be implemented and whether, for example, 

it applies retroactively.  “It is a well-established rule of construction that in the 

absence of clear legislative expression to the contrary, a law is presumed to operate 

prospectively.” State v. Lavazzoli, 434 So. 2d 321, 323 (Fla. 1983).  Moreover, 

Amendment 6 appears to alter substantive rights: depriving the Department (the 

main appellee in this action) of deference to which its interpretation was entitled, 
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and changing the balance of power between the judiciary and the executive branches. 

Thus, even if Amendment 6 could be construed as retroactive, there is a substantial 

question as to the constitutional permissibility of its application here.  Id.  (the 

general rule of applying the law in effect at the time of an appellate court’s decision 

“is not applicable when a substantive right is altered”). 

The legal issue of whether Amendment 6 is retroactive is of paramount 

concern and one that the parties should have had an opportunity to be heard on.  Due 

process requires that parties on appeal have a full and fair opportunity to brief the 

issues upon which the court is to base its decision.  See Parker-Cyrus v. Justice 

Admin. Comm’n, 160 So. 3d 926, 928-29 (1st DCA 2015) (permitting a party to raise 

new arguments in a reply brief denies the other party due process); Powell v. State, 

120 So. 3d 577, 591 (Fla. 1st DCA 2013) (stating it violated “[b]asic principles of 

due process” for the court to consider “issues raised for the first time at oral 

argument”). 

Litigation in the lower tribunal proceeded under the previously well-

established rule that deference would be given to DEP’s interpretation of statutes 

and rules it administered.  The briefing before this Court also proceeded under that 

same well-established rule.  After Amendment 6 passed, this Court, sua sponte and 

sub silentio, determined Amendment 6 applied retroactively and conducted a de 

novo interpretation of section 377.241, Florida Statutes, and the Everglades Forever 
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Act, while rejecting the DEP’s interpretation, affording it no deference.  The parties 

should have been given an opportunity to be heard both on the retroactive application 

of Amendment 6 and on the Court’s de novo construction of section 377.241 and the 

Act.     

Because it appears the Court overlooked that the parties have a due process 

right to be heard on these issues, the Intervenors-Appellees respectfully request the 

Court rescind its prior order and permit additional briefing. 

B. The Court Has Overlooked that the Everglades Forever Act 
Is a Law—Not Facts. 

 
The Court has overlooked that the Everglades Forever Act was not an extrinsic 

fact, but is instead a binding policy determination by the Legislature that the 

Secretary was obligated to consider and apply. 

The separation of powers is an express part of the Florida Constitution.  See 

Art. II, § 3, Fla. Const.  Under the separation of powers, the Legislature sets forth 

“fundamental and primary policy decisions” to be carried out by the administrative 

agencies.  See Bush v. Schiavo, 885 So. 2d 321, 332 (Fla. 2004).  Indeed, not even 

the courts may second-guess the Legislature’s policy decisions.  See State v. Rife, 

789 So. 2d 288, 292 (Fla. 2001). 

Section 377.241, Florida Statutes, requires DEP to consider, among other 

things, “[t]he nature, character and location of the lands involved . . . .” The 
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Legislature, in the Everglades Forever Act, has clearly determined that the “nature, 

character and location” of property within the Everglades to be of significant 

environmental value: 

The Legislature finds that the Everglades ecological system not only 
contributes to South Florida’s water supply, flood control, and 
recreation, but serves as the habitat for diverse species of wildlife and 
plant life.  The system is unique in the world and one of Florida’s great 
treasures.  The Everglades ecological system is endangered as a result 
of adverse changes in water quality, and in the quantity, distribution, 
and timing of flows, and, therefore, must be restored and protected. 

 
§ 373.4592, Fla. Stat. (emphases added).  

Whether the Everglades ecosystem ought to be “protected” from exploratory 

oil wells is a “fundamental policy consideration” that the Secretary was obligated to 

consider and could not disregard.  See Avatar Dev. Corp. v. State, 723 So. 2d 199, 

207 (Fla. 1998) (stating that “establishing fundamental policy” is the “Legislature’s 

function” and the agency’s function is to administer and fulfill that policy).   

This Court appears to have overlooked that the Secretary’s consideration of 

the Legislature’s policy was not the use of “facts from outside the record,” an attempt 

to “improperly recast factual findings to reach a desired outcome, contrary to law,” 

or an attempt to “improperly rel[y] on an unadopted rule which would in practice 

prohibit all exploratory oil drilling in the Everglades, without statutory authority.”  

Op. at 8, 10-11.  The Secretary merely implemented the Legislature’s fundamental 
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policy decision that the Everglades is a valuable ecosystem that should be restored 

and protected, referencing clear statutory authority in well-established law.   

Therefore, the Intervenors-Appellees respectfully request the Court to 

reconsider its characterizations that the Secretary relied on “facts from outside the 

record,” “improperly recast factual findings to reach a desired outcome, contrary to 

law,” and “improperly relied on an unadopted rule which would in practice prohibit 

all exploratory oil drilling in the Everglades, without statutory authority” when 

considering the Everglades Forever Act. 

II. ALTERNATIVELY, THE COURT SHOULD GRANT 
REHEARING EN BANC. 

 
Alternatively, the Court should grant rehearing en banc.  This case is of 

“exceptional importance” because Amendment 6 involves a fundamental change in 

Florida Law that will affect numerous pending appeals.  Fla. R. App. P. 9.331(d).  

En banc review is necessary to determine, among other things, whether Amendment 

6 applies retroactively to cases tried before this change in law, and, if so, whether 

the appropriate remedy is to remand to the agency for reconsideration or rehearing 

under the newly-interpreted Amendment 6. 

As noted by the Court in its own opinion, DEP has not issued a permit for oil 

and gas exploration since 1967.  The issuance of this permit is of exceptional 

importance to the residents of Broward County, tourists that utilize the Everglades, 

and other stakeholders interested in the Everglades’ health and preservation—
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including the Florida Legislature. § 373.4592(1)(a), Fla. Stat.; see In re D.J.S., 563 

So. 2d 655, 657 (Fla. 1st DCA 1990) (stating a case is of exceptional importance 

when it “may affect large numbers of persons”).  See also Amicus Curiae Brief of 

the South Florida Wildlands Association, Inc. Supporting Position of Appellees.   

Consequently, the issue is one of exceptional importance, necessitating en 

banc review. 

III. ALTERNATIVELY, THE COURT SHOULD CERTIFY A 
QUESTION OF GREAT PUBLIC IMPORTANCE. 

 
Alternatively, the Court should certify the issues discussed herein to be of 

great public importance.  See Fla. R. App. P. 9.030(a)(2)(B)(i).  While “there is no 

standard to guide” for when certification is appropriate, “one general guide is that a 

question should be certified where our decision will affect a large segment of the 

public and the extant decisional law may not coalesce around a single answer to the 

question posed.”  Star Cas. v. U.S.A. Diagnostics, Inc., 855 So. 2d 251, 252 (Fla. 4th 

DCA 2003).   

The Intervenors-Appellees respectfully request that the Court certify the issue 

of how Amendment 6 should apply to pending appeals.  In particular, the 

Intervenors-Appellees respectfully request that the Court certify the questions of: 

Whether Amendment 6 applies retroactively and, if it does, whether the 

appropriate remedy is to remand to the agency for reconsideration or rehearing under 

the newly-interpreted Amendment 6; and 
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Whether the Secretary may consider legislative policy statements contained 

within statutes involving the same ecological region in which a permit is sought, and 

if so, whether the Secretary’s consideration of such statements is to be reviewed as 

questions of law or fact. 

The Florida Supreme Court should have an opportunity to pass on whether 

the Everglades, despite the express legislative intent to the contrary and the 

Secretary’s reliance on that expression of legislative intent, must nevertheless be 

subject to the risks of oil exploration on this record.  Consequently, the Intervenors-

Appellees respectfully request the Court certify these issues as ones of great public 

importance. 

Dated: February 20, 2019 

By: /s/ Michael C. Owens   
Michael C. Owens, Florida Bar No. 
995525 
Senior Assistant County Attorney 
Primary email: mowens@broward.org  
Secondary email: 
gbusacca@broward.org  
Counsel for Broward County 

   By: /s/ Jamie A. Cole   
JAMIE A. COLE 
Florida Bar No. 767573 
RICHARD B. ROSENGARTEN  
Florida Bar No. 106169 
WEISS SEROTA HELFMAN  
COLE & BIERMAN, P.L.1 
200 E. Broward Boulevard, Suite 1900 
Fort Lauderdale, FL 33301 
(954) 763-4242 (Telephone) 
(954) 764-7770 (Fascimile) 
jcole@wsh-law.com (Primary) 
msarraff@wsh-law.com (Secondary) 
rrosengarten@wsh-law.com (Primary) 
szavala@wsh-law.com (Secondary) 
Counsel for Intervenor/Appellee, City 
of Miramar 

 

mailto:mowens@broward.org
mailto:gbusacca@broward.org
mailto:jcole@wsh-law.com
mailto:msarraff@wsh-law.com
mailto:rrosengarten@wsh-law.com
mailto:szavala@wsh-law.com
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CERTIFICATION FOR REHEARING EN BANC 

 I express a belief, based on a reasoned and studied professional judgment, 

that the case or issue is of exceptional importance. 

By: /s/ Michael C. Owens   
Michael C. Owens, Florida Bar No. 995525 
Senior Assistant County Attorney 
Primary email: mowens@broward.org  
Secondary email: gbusacca@broward.org  
Counsel for Broward County 

CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing document has been furnished to all parties 

of record in the manner specified in the below Service List on this 20th day of 

February 2019. 

By: /s/ Michael C. Owens   
Michael C. Owens, Florida Bar No. 995525 
Senior Assistant County Attorney 
Counsel for Broward County 
115 S. Andrews Avenue, Suite 423 
Fort Lauderdale, FL 33301 
Telephone: (954) 357-7600 

SERVICE LIST 

Party Method of 
Service 

Contact Information 

Appellant: 
Kanter Real Estate, LLC 

Email & 
Efiling 
Portal 

Douglas Manson, Esq. 
Paria Shirzadi Heeter, Esq. 
William S. Bilenky, Esq. 
Christine Senne, Esq. 
Manson Bolves Donaldson Varn, P.A. 
1101 West Swann Avenue 

mailto:mowens@broward.org
mailto:gbusacca@broward.org
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Party Method of 
Service 

Contact Information 

Tampa, FL 33606 
Tel: 813-514-4700 
Fax: 813-514-4701 
dmanson@mansonbolves.com  
pheeter@mansonbolves.com  
bbilenky@mansonbolves.com  
csenne@mansonbolves.com 

Intervenor/Appellee: 
City of Miramar 

Email & 
Efiling 
Portal 

Daniel L. Abbott, Esq. 
Jamie A. Cole, Esq. 
Richard B. Rosengarten 
Weiss Serota Helfinan Cole & 
Biennan, P.L.  
200 East Broward Boulevard 
Suite 1900 
Fort Lauderdale, FL 33301 
Tel: 954-763-4242 
Fax: 954-764-7770 
dabbott@wsh-law.com 
pgrotto@wsh-law.com 
jcole@wsh-law.com 
msarraff@wsh-law.com 
rrosengarten@wsh-law.com  
szavala@wsh-law.com 

Appellee: 
Department of 
Environmental Protection 

Email & 
Efiling 
Portal 

Jeffrey Brown, Esq. 
Syndie Kinsey 
Lea Crandall, Agency Clerk 
Dep't of Environmental Protection 
Office of General Counsel 
3900 Commonwealth Boulevard 
MS 35 
Tallahassee, FL 32399-3000 
Tel: (850) 245-2242 
Fax: (850) 245-2298 
jeffrey.brown@dep.state.fl.us  
syndie.l.kinsey@dep.state.fl.us  
lea.crandall@dep.state.fl.us 
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