
IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT OF FLORIDA 

 
KANTER REAL ESTATE, LLC, 
 
 Appellant, 
 
v.        CASE NO.:  1D17-5096 
 
FLORIDA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 
 
 Appellee. 
      / 
 

APPELLEE’S MOTION FOR  
REHEARING EN BANC 

AND IN THE ALTERNATIVE FOR CERTIFICATION 
OF GREAT PUBLIC IMPORTANCE 

 
 Appellee, the State of Florida Department of Environmental Protection (the 

Department), under rule 9.331(d)(1), Florida Rules of Appellate Procedure, moves 

for rehearing en banc, with reference to this Court’s opinion of February 5, 2019. 

The Department submits that the Court should order rehearing en banc because this 

is a case of exceptional public importance. The Department also submits that 

consideration is necessary to maintain uniformity in this Court’s decisions,  

because the panel opinion is inconsistent with Coastal Petroleum Company v. 

Florida Wildlife Federation, Inc., 766 So. 2d 226 (Fla. 1st DCA 1999). In the 

alternative, the Department requests that this Court certify to the Florida Supreme 
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Court that this case is one of great public importance under rule 9.330(a), Florida 

Rules of Appellate Procedure. In support of this motion, the Department states:  

BACKGROUND 
 

This case addresses whether the Department correctly denied a permit to 

drill a wildcat exploratory oil well in the Everglades. A panel of this Court has 

reversed a Department final order which applied statutory criteria and binding 

precedent from an opinion of this Court. The pertinent criteria are as follows: 

(1) The nature, character and location of the lands involved; whether 
rural, such as farms, groves, or ranches, or urban property vacant or 
presently developed for residential or business purposes or are in such 
a location or of such a nature as to make such improvements and 
developments a probability in the near future. 
 
(2) The nature, type and extent of ownership of the applicant, 
including such matters as the length of time the applicant has owned 
the rights claimed without having performed any of the exploratory 
operations so granted or authorized. 
 
(3) The proven or indicated likelihood of the presence of oil, gas or 
related minerals in such quantities as to warrant the exploration and 
extraction of such products on a commercially profitable basis. 

 

§ 377.241, Fla. Stat. This Court previously interpreted that statute in Coastal 

Petroleum Co. v. Florida Wildlife Federation, Inc., 766 So. 2d 226 (Fla. 1st DCA 

1999) (the Coastal Petroleum opinion), affirming the Department’s final order, 

Florida Wildlife Federation, Inc. v. Department of Environmental Protection, Case 

No. 96-4222 (Fla. DOAH May 22, 1998, Fla. DEP May 22, 1998) (the Coastal 
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Petroleum Final Order). The Coastal Petroleum Final Order and the Coastal 

Petroleum opinion clarified two general points in the interpretation of section 

377.241, Florida Statutes.   First, subsections (1) through (3) of that statute are not 

to be treated as a checklist, but rather a set of factors for the Department to 

“balance.” Coastal Petroleum opinion, 766 So. 2d at 228. Second, the first 

statutory criterion regarding “the nature, character, and location of the lands 

involved” means that the Department’s Secretary has the authority to consider 

special characteristics of surrounding lands, regardless of risk assessment, when 

applying the statutory balancing test.  In this process, the Department must look 

beyond the immediate drilling site.  As the Department explained in 1998, in the 

Coastal Petroleum Final Order:  

Apparently the ALJ reaches her conclusion that Coastal permit 
“meets” the first criterion on the basis that the chance of an oil spill is 
remote. (Finding of Fact 38.) However, Petitioners correctly point out 
that the relevant criterion is not the chance of a blowout, but the 
nature of the lands involved. The generality of the term "lands 
involved” suggests that the Department should look beyond the 
immediate footprint of the drilling rig. § 377.241(1). 
 

[Appendix 101].  As the Department explained in the context of that final order, it 

was necessary to consider the region as a whole. “On the one hand, the ‘lands 

involved’ include sensitive barrier islands, Apalachicola Bay (a special 

management area), world-renowned beaches, and ‘commercially and 
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environmentally treasured lands along the Florida panhandle coast.’” [Appendix 

106]. 

The Department had also explained in the Coastal Petroleum Final Order 

that the purpose of the first criterion was not only to protect the interests of 

landowners, but also to implement broader policies for the protection of the 

environment.  

The “evil identified” by the legislature was the lack of a permitting 
process, leaving landowners under a threat that mineral rights lessees 
might “unduly interfere with” the “proper and appropriate use as 
might be indicated by the character or location of the land.” Ch. 61-
299, at 592. The policies enunciated in Chapter 403 of the Florida 
Statutes and in Article II, Section 7 (a) of the Florida Constitution, as 
discussed above, also suggest that the Department should consider 
lands and waters potentially impacted by pollution. 
 

[Appendix 101]. 

Application, Proposed Denial, and Administrative Hearing. 
 
Kanter, the Appellant in this case, applied to the Department for a permit to 

drill a wildcat exploratory oil well on a wetland site in the Everglades. The 

Department denied the permit, stating generally that Kanter had failed to 

demonstrate that the statutory criteria weighed in favor of permit issuance. 

Kanter petitioned for administrative hearing, and ultimately prevailed before 

DOAH on the material factual disputes.  The ALJ found that with respect to the 

first statutory criterion, the area immediately around the proposed well pad is  

degraded.  Thus, the ALJ concluded, the land had no special characteristics which 
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would justify heightened protection under the first statutory criterion.  The ALJ 

reasoned that the second criterion was not relevant because Kanter owned both the 

surface rights and the mineral rights, and because the statute was intended only to 

address conflicts between the owners of those two interests.  The ALJ weighed 

conflicting evidence and found that the third factor weighed in favor of permit 

issuance.  The Department, in its final order, rejected the ALJ’s conclusions on the 

first and second statutory criteria, accepted the ALJ’s conclusions on the third 

criterion, and denied the permit.  

The following sections compare the Department’s treatment of the statutory 

criteria in the final order on appeal with this Court’s holding. 

The First Criterion: the Nature, Character, and Location of the Lands 
Involved. 
 
The Department accepted the findings from the Recommended Order 

regarding the nature and character of the lands.  However, the Department 

ultimately rejected the ALJ’s analysis of the first statutory criterion.  Following 

policy statements, legislative findings and mandates in the Everglades Forever Act, 

the Department’s analysis centered on the fact that the proposed well site is in the 

Everglades Protection Area.  Following those policy statements, legislative 

findings, and mandates, the Department concluded that the permit should be denied 

because of the “nature, character, and location” of the site – that is, its location in 

the Everglades Protection Area.  As discussed in this Court’s opinion, the 
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Department treated one crucial sentence within the ALJ’s findings as a conclusion 

of law.  The ALJ had stated in the Recommended Order:  “The property upon 

which the Well Site is to be located has no special characteristics that would make 

it susceptible to pollution.” [Appendix 79].  The Department treated that sentence 

as a conclusion of law and rejected that conclusion because, as a matter of law and 

policy, lands in the Everglades Protection Area have special characteristics.  The 

Department reasoned that the first statutory criterion weighed against issuance 

because (as found by the ALJ) the site was located in the Everglades, specifically, 

within the Everglades Protection Area.1 

The Department did not reject the ALJ’s findings on the character of lands in 

the immediate vicinity of the drilling rig – i.e., the land referred to as the “Pocket.”  

The Department did not reject the ALJ’s specific findings in the second sentence of 

paragraph 109 of the Recommended Order, which noted the degradation and 

hydrologic isolation of the areas immediately around the proposed well pad. 

[Appendix 18-21, Appendix 47].  Likewise, it did not reject the ALJ’s comparison 

of that area to “other Department-permitted wells,” such as one in the Big Cypress 

National Preserve. [Appendix 18-21, Appendix 47].  Most significantly, the 

                                                           
1 The Everglades Forever Act specifically targets the Everglades Protection Area as 
the focus of projects intended to restore water quality and to improve hydroperiod 
deficiencies. See § 373.4592(2)(i), (3), (4)(b), Fla. Stat. 
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Department accepted the ALJ’s findings that the well site was within the historic 

Everglades, specifically, Water Conservation Area 3, a portion of the Everglades 

Protection Area. [Appendix 49; see § 373.4592(1)(i), Fla. Stat.]  Because of its 

location within the Everglades Protection Area, the Department modified – but did 

not reject – paragraph 109, to reflect substituted conclusions of law.  As the 

Department’s final order in this case explained: 

I conclude that the overall purpose of Section 377.241(1) of the 
Florida Statutes is to weigh and balance the "nature, character and 
location of the lands involved" when evaluating whether to issue an 
oil or gas permit. Coastal Petroleum, Final Order at 6, citing 
§ 377.241, Fla. Stat. (2017) ("The first criterion to be considered by 
the Department is the 'nature, character, and location of the lands 
involved."'). The lands proposed for the Well Site are located in the 
endangered Everglades ecosystem, which is world renowned for its 
unique environmental characteristics. In accordance with the 
Everglades Forever Act, the Florida Legislature has dedicated the 
Everglades to long term restoration. See § 373.4592, Fla. Stat. 
(2017) (Section 373.4592(17), Florida Statutes, shall be known as the 
Everglades Forever Act). 
 
Thus, DEP's exception No. 7 to conclusions of law in paragraph 109 
of the [Recommended Order] is granted. The interpretation in this 
Final Order is more reasonable than that of paragraph l09 in the ALJ's 
[Recommended Order]. See § 120.57(1)(l), Fla. Stat. (2017). The 
ALJ's conclusions are accordingly modified in this Final Order. 
 

[Appendix 20 (emphasis supplied)]. 
 
The Department addressed a similar conclusion by the ALJ in paragraph 110 

of the Recommended Order, to the effect that the land was not environmentally 

significant because there was a low risk of harmful discharges. [Appendix 47-48].  



8 
 

The Department observed that the ALJ’s analysis of the lands involved was 

“inconsistent with existing administrative, judicial, and statutory interpretations.” 

[Appendix 21].  Overall in stating its conclusions of law regarding the first 

statutory criterion, the Department did exactly what it did in the Coastal Petroleum 

Final Order.  It did not undertake an actuarial analysis on the likelihood of a spill, 

and it did not confine its review to the area immediately around the proposed well 

pad.  It looked beyond the vicinity of the well pad and concluded that the broader 

region, in this case the Everglades as whole, was environmentally sensitive and 

should be protected. 

In this case, a panel of this Court reversed the Department’s conclusions on 

the first statutory criterion.  The Court held that the Department improperly 

rejected factual findings.  The Court also held that the Department, by citing 

policies stated in the Everglades Forever Act, “described the lands completely 

differently, using facts from outside the record . . . .” [Appendix 207].  The Court 

did not discuss the Department’s contrary argument, to the effect that a statute is 

not evidence, and a court can take judicial notice of a statute on its own initiative. 

Wyatt v. State, 270 So. 2d 47, 48 (Fla. 4th DCA 1972). 

The Second Criterion: the Nature, Type and Extent of Ownership of the 
Applicant. 
 
The Department rejected the ALJ’s interpretation of the second statutory 

criterion.  As it reasoned in the Coastal Petroleum Final Order, the Department 
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reiterated that the purpose of the statute was not limited to the adjudication of 

property disputes between surface and subsurface owners.  [Appendix 22].  The 

Department referred to the reenactment canon (see, e.g., Remington v. City of 

Ocala/United Self Insured, 940 So. 2d 1207, 1210 (Fla. 1st DCA 1207, 1210)) and 

observed that the Legislature had later amended section 377.241, Florida Statutes, 

without changing the criteria in subsections (1) through (3) of that statute.  

[Appendix 23-24].  Thus, as the Department reasoned, the Legislature’s action 

indicated agreement with the result reached in Coastal Petroleum.  The 

Department reiterated that the statute does not create a pass/fail test:  the interest of 

the surface owner is “but one factor” in the balancing test. [Appendix 23].  

Because there was no factual dispute regarding the timeline, the Department 

concluded that the second statutory criterion should weigh against permit issuance.  

A panel of this Court reversed the Department’s analysis of that statutory 

factor, reasoning that the second statutory criterion was intended only to address 

scenarios where there was a dispute between surface and subsurface owners. 

[Appendix 208-209].  The Court did not address whether subsection 377.241(2) 

was ambiguous, or whether it was necessary to resort to any rules of construction 

as an aid to interpretation.  
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The Third Criterion and the Ultimate Conclusion. 
 
In its Final Order, the Department accepted the ALJ’s findings regarding the 

third criterion.  The Department then balanced its conclusions regarding the three 

criteria. Applying the balancing test, the Department concluded that the permit 

must be denied.  On appeal, a panel of this Court agreed with the general rule that 

the statute must be treated as a balancing test.  The Court, after concluding that 

each three of the statutory criteria weighed in favor of permit issuance, held that 

the permit must be issued.  The Court did not evaluate the question of how the 

Department should apply the balancing test when one of the three criteria would 

suggest issuance or denial, and two other criteria would suggest a different 

decision.2 

  

                                                           
2 While not addressed by the panel, it would appear that the Department’s 
balancing of factors in section 377.241, Florida Statutes, should be reviewed under 
an abuse-of-discretion standard.   Decisions arising from statutory balancing 
factors or guidelines “may permit discretion on the part of the agency when 
balancing applicable considerations.” Graham v. Estuary Properties, Inc., 399 So. 
2d 1374, 1378 (Fla. 1981); cf. Davis v. State, 2 So. 3d 952, 964 (Fla. 2008) (in the 
context of sentencing following murder conviction, applying an abuse-of-
discretion standard of review to a trial court’s assignment of weight to proven 
mitigation factors). 



11 
 

ARGUMENT 
 
I. THE COURT SHOULD GRANT EN BANC REVIEW BECAUSE 

THE OPINION INTERFERES WITH THE PROTECTION OF 
THE EVERGLADES, A MATTER OF EXCEPTIONAL 
IMPORTANCE. 
 

Protection of the Everglades is of exceptional public importance because it 

affects residents of the State of Florida as a whole.  The restoration of the 

Everglades is a matter of heightened public interest, and public interest alone 

should be deemed sufficient to demonstrate that it affects large numbers of persons 

throughout the State of Florida.  The opinion in this case impinges on the 

Department’s statutory responsibility to protect the Everglades, and therefore, the 

case is of exceptional importance. 

En banc review is authorized in rule 9.331, Florida Rules of Appellate 

Procedure, when a case is of exceptional importance. “Exceptional importance,” as 

interpreted by this Court, generally refers to (1) cases that may affect large 

numbers of persons, and (2) cases that interpret fundamental legal or constitutional 

rights. In Interest of D.J.S., 563 So. 2d 655, 657 n. 2 (Fla. 1st DCA 1990).  

However, rule 9.331 does not provide clear guidance on the type of information 

that might support such a motion or for that matter, the circumstances that make a 

case important. See In re Doe 13-A, 136 So. 3d 748, 754 (Fla. 1st DCA 2014) 

(Thomas, J., dissenting); Childers v. State, 936 So. 2d 585, 612 (Fla. 1st DCA 

2006) (Ervin, J., concurring); Morris v. State, 789 So. 2d 1032, 1039 (Fla. 1st DCA 
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2001) (Browning, J., dissenting).  Arguably, even a purely subjective concern for a 

disputed matter of public policy is sufficient to warrant en banc review. See Ortiz 

v. State, 24 So. 3d 596, 617 (Fla. 5th DCA 2009) (granting en banc review based 

on concerns regarding the effects of warrant requirements on the functions of law 

enforcement officers).  To the extent that there can be an objective measure to 

demonstrate that a case is “important,” this case is important because Everglades 

restoration is important to Florida residents. 

Several objective lines of evidence support the proposition that the 

Everglades are of exceptional importance to a large number of Florida residents – 

including, from time to time, a majority of voters when considering proposed 

amendments to the Florida Constitution.  Three separate sections of the Florida 

Constitution address the protection and restoration of the Everglades. Fla. Const. 

Art. II § 7(b); Art. X § 17; Art. X § 28.  As the Florida Legislature has declared, 

“The system is unique in the world and one of Florida's great treasures.” 

§ 373.4592(1)(a), Fla. Stat.  According to figures compiled by the U.S. Department 

of the Interior, federal funding on Everglades restoration between 2001 and 2017 

exceeded $4,500,000,000; during the same time period, state funding exceeded 

$14,000,000,000.  Department of Interior, Office of Everglades Restorations 
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Initiatives, Cross-Cut Budget 2018 Working Document.3  Restoration of the 

Everglades, as a distinct topic, has been and continues to be of interest among legal 

scholars. See, e.g., Jaclyn Blair, Sugar, Politics, and the Destruction of Florida's 

Natural Resources: The Problem with Constitutional Amendments, 18 Fla. Coastal 

L. Rev. 89 (2016); Allison M. Dussias, The Seminole Tribe of Florida and the 

Everglades Ecosystem: Refuge and Resource, 9 FIU L. Rev. 227 (2014); Charles 

Prior, Permitting Problems: Environmental Justice and the Miccosukee Indian 

Tribe, 3 Barry U. Envtl. & Earth L.J. 163 (2013); Katherine Mohr, How Sweet It 

Isn't: Big Sugar's Power Politics and the Fate of the Florida Everglades, 7 Fla. A 

& M U.L. Rev. 329 (2012).  Even without reference to media coverage of the 

Court’s opinion, it is reasonable to say that many Florida residents are affected by, 

and indeed gravely concerned with, a decision that would authorize new 

exploratory drilling in the Everglades. 

The Department did exactly what it is supposed to do when it issued the 

Final Order:  implement legislative statements of public policy to protect vital 

environmental resources.  The Department, as a creature of statute, was not in a 

position to ignore a legislative mandate when it reasoned that the Everglades, as a 

                                                           
3 Available at: 
https://www.evergladesrestoration.gov/content/documents/cross_cut_budget/2018/
2018_cross_cut_budget.pdf) 

https://www.evergladesrestoration.gov/content/documents/cross_cut_budget/2018/2018_cross_cut_budget.pdf
https://www.evergladesrestoration.gov/content/documents/cross_cut_budget/2018/2018_cross_cut_budget.pdf
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whole, are sensitive lands deserving of special protection.4  Contrary to the Court’s 

analysis in this case, it is part of the Department’s responsibility to “describe[]” the 

character of lands, and it is within the Department’s expertise to evaluate the 

relative value of environmental resources – even without, as in this case, the 

benefit of explicit legislative findings. Compare Fla. Power Corp. v Dep’t of Envtl. 

Regulation, 638 So. 2d 545, 561 (Fla. 1st. DCA 1994).  To reiterate those 

legislative findings, it is of exceptional public importance that all of the lands 

within the Everglades, Florida’s “great[] treasure,” receive the same degree of 

protection as the lands described in Coastal Petroleum. For that reason, the 

Department must request that the Court grant rehearing en banc. 

II. THE COURT SHOULD GRANT REHEARING EN BANC 
BECAUSE CONSIDERATION IS NECESSARY TO MAINTAIN 
UNIFORMITY IN THE COURT’S DECISIONS. 

 
The Department’s final order in this case followed the reasoning of the 

Coastal Petroleum Final Order and this Court’s Coastal Petroleum opinion.  The 

Department’s assessment of the first and second criteria were derived from its 

previous analysis in the Coastal Petroleum Final Order, which this Court affirmed 

in its written opinion.  In this case a panel of this Court accepted part of this 

                                                           
4 As the Legislature has found, “The system is unique in the world and one of 
Florida’s great treasures.  The Everglades ecological system is endangered as a 
result of adverse changes in water quality, and in the quantity, distribution, and 
timing of flows, and, therefore, must be restored and protected.” § 373.4592(1)(a), 
Fla. Stat. (Emphasis supplied).  
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Court’s prior holding from that opinion, by reiterating that section 377.241, Florida 

Statutes, states a list of factors to be weighed rather than a checklist of minimum 

requirements. [Appendix 204].  However, the Court’s opinion in this case is 

otherwise inconsistent with its holding and analysis in the Coastal Petroleum 

Opinion.  In all material respects, the scenario presented in this case is the same 

presented in the Coastal Petroleum opinion.  In the previous case, the Department 

acted to protect the environmentally significant region of Apalachicola Bay.  In 

this case, the Department acted to protect the Everglades Protection Area, a region 

of obvious environmental significance, an area which the Legislature has directed 

the Department to restore and protect. §373.4592(1)(a), Fla. Stat.  The opinion in 

this case cannot be reconciled with this Court’s prior holding in the Coastal 

Petroleum opinion.  For that reason, in order to assure uniformity of decisions 

within the First District, the Department submits that this Court should exercise its 

discretion to order rehearing en banc. 

When analyzing the first statutory criterion in the final order on review, the 

Department reiterated the basic logic of the Coastal Petroleum Final Order, which 

this Court affirmed in its previous opinion.  The Secretary applied the statute to 

protect the Everglades as a whole, as opposed to the immediate vicinity of the well 

pad.  The Secretary reiterated that the statute does not require a risk analysis, but 

an analysis of the environmental quality of that region.  The Secretary did not 
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purport to, and did not in substance, reject any findings of fact.  The Secretary 

applied a statute within the Department’s substantive jurisdiction, the Everglades 

Forever Act.  In doing so, the Department did not rely on evidence outside the 

record, because a statute is not evidence. Wyatt v. State, 270 So. 2d 47, 48 (Fla. 4th 

DCA 1972).  Comparing the analysis of this case with Coastal Petroleum, there is 

no principled distinction in how the Department should have applied the first 

statutory criterion. 

With respect to the second criterion, the Department rejected the ALJ’s 

conclusions of law, which rejected the analysis in the Coastal Petroleum Final 

Order. The ALJ discounted that second factor in the facts presented, because he 

found that there were no disputes among owners of divided property interests. In 

the Coastal Petroleum Final Order, the Department rejected the argument that the 

statute was intended exclusively to adjudicate competing interests among surface 

and subsurface owners.  When it issued the Coastal Petroleum Final Order, the 

Department applied a plain language analysis to section 377.241(2), Florida 

Statutes, which requires the Department to consider that factor in all cases, 

unconditionally.  As it stated in that Final Order:  “However, the fact that for many 

years the applicant held its lease without exercising its exploration rights, is 

expressly made relevant to the second criterion. § 373.241(2), Fla. Stat.  This 

criterion weighs somewhat against issuance of the permit.” [Appendix 102-103 
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(citation to record omitted).] The Department applied the same analysis in the Final 

Order in this case.  The Court’s opinion in this case, however, reached the opposite 

conclusion – that subsection (2), despite its plain language, should be interpreted 

only to address disputes between divided ownership interests. [Appendix 208-209].  

In addressing the second statutory criterion, the Court has reached the opposite 

conclusion from the Coastal Petroleum case. 

The Department’s interpretation of section 377.241 in  the Coastal 

Petroleum Final Order is not merely significant because it reflected the expertise 

of an agency head at that time.  It is significant because it was affirmed by this 

Court in a written opinion, and because the Legislature later amended the statute 

and, while presumably aware of that interpretation, declined to change the 
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language of the statute.5  Here, the Department asks that the Court follow the same 

analysis as it did in its prior Coastal Petroleum Opinion.  Further, the Department 

asks that the Court apply the reenactment canon and the presumption that the 

Legislature has accepted not only the Department’s final order, but this Court’s 

written opinion.  It is appropriate for the Court to order rehearing en banc and 

consider the uniformity of the panel opinion this case with the Coastal Petroleum 

opinion. 

                                                           
5 At oral argument, Kanter took the position that the “reenactment canon” does not 
apply because the Legislature amended but did not reenact the statute. Other 
courts, included the Florida Supreme Court, have applied the same rule of 
construction to the amendment of statutes. Burdick v. State, 594 so. 2d 267, 271 
(Fla. 1992) (addressing statutory amendment in section 1, chapter 89-280, laws of 
Florida, which amended but did not expressly or formally “reenact” statute); Lekan 
v. P & L Fire Prot. Co., 609 P.2d 1289, 1292 (Ok. 1980) (“Legislative familiarity 
with extant judicial construction of statutes in the process of being amended is 
presumed. Unless a contrary intent clearly appears or is plainly expressed, the 
terms of amendatory acts which retain the same, or not substantially dissimilar, 
portions of provisions formerly in force will be accorded the construction identical 
to that placed upon them by preexisting case law.”); see generally 1A Sutherland 
Statutory Construction § 22:33 (7th ed.) (“Provisions of the original act or section 
which are repeated in the body of an amendment, either in the same or equivalent 
words, are a continuation of the original law.” (Footnotes omitted)). The 
underlying reasoning is the same – the Legislature is presumed to be aware of 
existing law and is presumed to act accordingly. Id. It is not unreasonable to 
presume that the Legislature was aware of the Coastal Petroleum case at the time 
of that amendment, given the duration of the dispute, the significance of the case 
and the number of times related cases came before appellate courts.  
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III. THE COURT SHOULD CERTIFY THIS APPEAL AS ONE OF 
GREAT IMPORTANCE. 
 

As an alternative to a rehearing en banc, the Court should certify this case as 

one of great public importance for the reasons stated above in part I of this motion. 

Compare Santa Rosa County v. Admin. Comm'n, Div. of Admin. Hearings, 642 So. 

2d 618, 624 (Fla. 1st DCA 1994), approved in part, disapproved in part, 661 So. 

2d 1190 (Fla. 1995) (granting certificate in case based on the effect of growth 

management laws on county and state governments).  
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CONCLUSION 
 

For the foregoing reasons, the Department requests that the Court order 

rehearing en banc or, in the alternative, that the Court certify this case as one of 

great public importance. 

STATE OF FLORIDA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION 
 
JUSTIN G. WOLFE 
Interim General Counsel 

 
   /s/ Jeffrey Brown 
   JEFFREY BROWN 
   Fla. Bar No. 843430 
   3900 Commonwealth Boulevard, MS 35 
   Tallahassee, Florida 32399-3000 
   Telephone: (850) 245-2007 
   Facsimile: (850) 245-2298 
   jeffrey.brown@dep.state.fl.us 
   syndie.l.kinsey@dep.state.fl.us 

  

mailto:jeffrey.brown@dep.state.fl.us
mailto:syndie.l.kinsey@dep.state.fl.us


21 
 

CERTIFICATES OF COUNSEL UNDER RULE 9.331 
 

I express a belief, based on a reasoned and studied professional judgment, 

that the case is of exceptional importance. 

      /s/ Jeffrey Brown 
      Counsel for the Department 
    

I express a belief, based on a reasoned and studied professional judgment, 

that the panel decision is contrary to the following decision of this court and that a 

consideration by the full court is necessary to maintain uniformity of decisions in 

this court: Coastal Petroleum Company v. Florida Wildlife Federation, Inc., 766 

So. 2d 226 (Fla. 1st DCA 1999). 

/s/ Jeffrey Brown 
      Counsel for the Department 
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CERTIFICATE OF SERVICE 
 

 I HEREBY certify that a true and correct copy of the foregoing has been 

furnished via electronic mail to the below on this 20th day of February 2019.   

Douglas Manson 
Brian Bolves 
William Bilenky 
Paria Shirzadi Heeter 
Christine Senne 
Manson Bolves Donaldson Varn, P.A. 
109 N. Brush St., Suite 300 
Tampa, FL 33602 
dmanson@maonsonbolves.com 
bbolves@mansonbolves.com 
bbilenky@mansonbolves.com 
pshirzadi@mansonbolves.com 
csenne@mansonbolves.com 
 

Daniel Abbott 
Jamie Cole 
Adam Schwartzbaum 
Richard B. Rosengarten 
Weiss Serota Helfman Cole & 
Bierman, P.L. 
200 E. Broward Blvd., Suite 1900 
Fort Lauderdale, FL 33301 
dabbott@wsh-law.com 
pgrotto@wsh-law.com 
jcole@wsh-law.com 
msarraff@wsh-law.com 
aschwartzbaum@wsh-law.com 
rrosengarten@wsh-law.com 
imunoz@wsh-law.com 
 

Andrew J. Meyers 
Michael C. Owens 
Rocio Blanco Garcia 
Joni Armstrong Coffey 
Broward County Attorney Office 
115 S. Andrews Avenue, Suite 423 
Fort Lauderdale, FL 33301 
mowens@broward.org 
gbusacca@broward.org 
rblancogarcia@broward.org 
anbennett@broward.org 
 

 

 
 
 
/s/ Jeffrey Brown 

      JEFFREY BROWN 
      Counsel for the Department 
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