
DISTRICT COURT OF APPEAL
FIRST DISTRICT OF FLORIDA

CASE NO.  1D17-5096

KANTER REAL ESTATE, LLC,

Appellant,
v.

STATE OF FLORIDA DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, CITY
OF MIRAMAR and BROWARD COUNTY 
FLORIDA,

Appellees.
__________________________________/

__________________________________________________________

SOUTH FLORIDA WILDLANDS ASSOCIATION’S 
MOTION FOR LEAVE TO FILE BRIEF OF AMICUS CURIAE

IN SUPPORT OF APPELLEE DEP’S MOTION FOR REHEARING EN
BANC AND IN THE ALTERNATIVE FOR CERTIFICATION OF GREAT

PUBLIC IMPORTANCE
___________________________________________________________

The Movant, South Florida Wildlands Association (“SFWA”), by counsel,

moves the Court pursuant to Fla. R. App. P. 9.370(a), for leave to file an amicus

curiae brief supporting the position of the Appellee, STATE OF FLORIDA

DEPARTMENT OF ENVIRONMENTAL PROTECTION (“DEP”) in its Motion

for Rehearing En Banc and in the Alternative for Certification of Great Public

Importance.  In support of this motion, Movant states as follows: 

STATEMENT OF INTEREST OF SFWA

South Florida Wildlands Association (“SFWA”) is a Section 501(c)(3) non-
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profit organization, incorporated in the State of Florida in March 2010, and

dedicated to the protection of wildlife and habitat in the Greater Everglades.  In

carrying out this mission, SFWA concentrates on preservation of the large swaths

of undeveloped land and habitat which still exist outside of South Florida’s urban

boundaries.  While the organization works against direct destruction of habitat, it

also frequently opposes projects which would fragment, pollute, or otherwise

degrade habitat for wildlife as well.

SFWA’s conservation efforts are carried out through educational talks at

various community venues, interviews and articles in the press and other media,

communication with government decision-makers during agency hearings and

public comment periods, outreach to the public through e-mailed action alerts and

social media posts.  SFWA has over 77,000 followers on its Facebook account

(https://www.facebook.com/southfloridawild).  Where circumstances warrant,

SFWA has also engaged in litigation.

SFWA’s work in the past has included efforts to protect wildlife habitat

from proposed fossil fuel and other large-scale energy development projects in the

Greater Everglades.   SFWA commented at public hearings in opposition to a

natural gas power plant proposed by Florida Power & Light in primary Florida

panther  habitat in Hendry County as well as the company’s proposed construction

of two new nuclear-powered generators at its Turkey Point facility adjacent to
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Biscayne Bay and Biscayne National Park.  Regarding Turkey Point, SFWA also

took a lead role in opposing FPL’s proposal to run three new electrical

transmission lines along the eastern boundary of Everglades National Park. 

Likewise, SFWA was one of several plaintiffs in a Federal lawsuit challenging a

National Park Service decision to allow seismic testing by Burnett Oil Company

inside the Big Cypress National Preserve, Natural Resources Defense Council, et

al. v. National Park Service, et al., Case No.  2:16-cv-585-FtM-99CM (M.D. Fla.). 

Matthew Schwartz, SFWA’s executive director since its inception, individually

filed an administrative challenge to a Florida Department of Environmental

Protection (“DEP”) permit for an exploratory oil well planned for a location less

than one mile east of the Florida Panther National Wildlife Refuge in Thomas G.

Mosher and Matthew Schwartz v. Dan A. Hughes Co. and Dep't of Envtl. Prot.,

DOAH Case Nos. 13-4254 and 13-4920 (Application by Dan A. Hughes Co.

withdrawn by stipulation on July 17, 2014).1   He also provided consultation to the

Apalachicola Riverkeeper in comments opposing an oil well in the watershed of

the Apalachicola and Chipola Rivers in the Florida Panhandle.

SFWA has publicly expressed its concerns regarding the exploratory oil well

in the Broward Everglades for which Appellant, Kanter Real Estate, LLC
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 The Mosher and Schwartz case is discussed in the Final Order and the ALJ’s Recommended

Order in the instant case (FO, at 18-19; RO at 44, ¶ 100).  
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(“Kanter”), sought and was denied a permit by Appellee, DEP.    Robin Merrill,

Broward Commission to Discuss Everglades Drilling Tuesday, Broward-Palm

Beach New Times, August 10, 2015, at http://www.browardpalmbeach.com/news/

broward-commission-to-discuss-everglades-drilling-tuesday-7172008 (video of

Matthew Schwartz’s comments is embedded in this article).  Numerous other

references to SFWA’s opposition to Kanter Realty’s proposed exploratory oil well

can be found at the abbreviated Google link here:    https://tinyurl.com/yy9rqfa9 

As seen in the above link, SFWA’s appearances in the South Florida press on this

issue have increased significantly since this Court’s February 5, 2019, decision in

favor of Kanter that reversed DEP’s denial of the permit.    

Kanter’s project would require the construction of a five-acre drilling pad

amid the wetlands of Water Conservation Area (WCA) 3, and would entail drilling

approximately 11,800 feet to determine the presence or absence of  commercially

viable oil deposits.   The proposed project site is located between two canals – the

L67A and L67C – which serve to divide WCA 3A from WCA 3B.  These canals

drain south before the L67A – the canal in closest proximity to the Kanter Well – 

passes under the Tamiami Trail and enters the Shark River Slough of Everglades

National Park.  Any spills or leaks from the drilling operation, gathering lines, or

tanker trucks carrying oil, brine, drilling fluids, produced water, or diesel fuel to

and from the project site  – or inundation of the drilling pad during heavy rains –
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could thus contaminate WCA 3 as well as Everglades National Park itself.  Both

areas are rich in federally and state-listed wildlife species.    The drill site and the

entire area at issue here also lies above and within the Biscayne Aquifer, a

permeable, surficial aquifer which is the predominant source of drinking water for

Miami-Dade and Broward Counties.

It should also be noted that the area between the two canals noted above is

referred to as “the pocket” and has long been the site of a proposed Comprehensive

Everglades Restoration Plan (CERP) project.  Alternatives have been developed to

move water across the pocket to re-establish natural sheetflow and hydrology to the

two sections of the Water Conservation Area – WCA 3A and WCA 3B.  The

proposed oil well lies in the middle of this area slated for hydrological restoration

and could easily conflict with the project.  The entirety of WCA 3 is also a part of

the Central Everglades Planning Project (CEPP).  This multi-billion-dollar project

is described by the U.S. Army Corps of Engineers as follows:

The purpose of CEPP is to improve the quantity, quality,
timing, and distribution of water flows to the central
Everglades (Water Conservation Area 3 (WCA 3) and
ENP). The project area for the CEPP encompasses the
Northern Estuaries (St. Lucie River and Indian River
Lagoon and the Caloosahatchee River and Estuary), Lake
Okeechobee, a portion of the Everglades Agricultural
Area, the Water Conservation Areas; Everglades
National Park (ENP), the Southern Estuaries (Florida
Bay and Biscayne Bay), and the Lower East Coast. The
project beneficially affects more than 1.5 million acres in
the project area.
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U.S. Army Corps of Engineers, Fact Sheet: Comprehensive Everglades

Restoration Plan, Central Everglades Planning Project, March 2018, at

https://www.saj.usace.army.mil/CFS-CERPCEPP/  There is no place for

exploratory oil wells or a productive oil field in the midst of this ongoing

restoration project.  

Should Kanter find viable oil deposits, it would likely seek additional

permits for the conversion of the exploratory well into a production well to extract

oil, thereby greatly multiplying the impact of the single exploratory well currently

sought by the company.   The company owns approximately 20,000 acres in this

area, and the Kanter holdings could thus become the location of a major oil field in

this highly sensitive landscape. 

SFWA is deeply concerned about the potential long-term impacts as well as

the immediate impacts of this project to wetlands, wildlife habitat, and the

Biscayne Aquifer in the project’s vicinity.  These concerns arise against the

backdrop of wetlands loss and degradation which continues unabated in the

Greater Everglades.  Over the past century, drainage and development for

agricultural, residential, and commercial land uses has diminished wetlands and

habitat in the Greater Everglades by more than half – while also significantly

degrading both the quantity and quality of water in this freshwater ecosystem.  In

recent years, additional threats from sea level rise and saltwater intrusion have
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been noted.   Florida’s Everglades face new invasive threat: rising sea levels, PBS

NewsHour, June 10, 2015, at https://www.pbs.org/newshour/show/floridas-

everglades-face-new-invasive-threat-rising-sea-levels.    

PARTICULAR ISSUE TO BE ADDRESSED

If this motion is granted and SFWA is permitted to file an additional amicus

curiae brief at this stage in these proceedings, its  brief will provide information

and argument concerning the “nature, character and location of the lands

involved,” one of the criteria to be considered under Section 377.241(1), Fla. Stat.,

in determining whether an oil and gas permit should be issued for the proposed

project sought by the Appellant.  SFWA will provide supplemental information not

furnished in its previous brief concerning special characteristics of the area to be

drilled.   Additionally, the brief will address whether the Appellant’s project is

consistent with the intent and goals expressed in the Everglades Forever Act,

Section 373.4592, Fla. Stat. for lands that fall within the Everglades Protection

Area as defined by the Act.

HOW MOVANT CAN HELP ASSIST THE COURT

SFWA can assist this Court by showing how this case is of “exceptional

importance” for purposes of rehearing en banc and is of “great public importance”

for purposes of certifying a question to the Florida Supreme Court.  Fla. R. App. P.

9.331(d)(1); Fla. R. App. P. 9.330(a)(2)(C).   Florida Rule of Appellate Procedure
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9.370(c), as amended January 1, 2019, permits filing of amicus curiae briefs in

support of or in opposition to motions for rehearing, rehearing en banc, or for

certification to the Florida Supreme Court.  In Re Amendments to the Fla. Rules of

Appellate Procedure–2017 Regular-Cycle Report, 256 So.3d 1218, 1278-1279

(Fla. 2018).    

POSITIONS OF THE PARTIES CONCERNING THIS MOTION

The undersigned counsel for SFWA has communicated with counsel for the

parties concerning this motion and is authorized to represent to the Court as

follows:  

· The Appellee Broward County does not oppose this motion.

· The Appellee Department of Environmental Protection has not yet

determined its position regarding this motion.

· The Appellee City of Miramar has no objection to this motion.

· The Appellant Kanter Real Estate, LLC opposes this motion.

WHEREFORE, the Movant having shown good cause why it should be

permitted leave to appear as Amicus Curiae in this matter to be of assistance to this

Court in resolving the issues on appeal, this motion should be granted. 
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Respectfully submitted,

WASSON & ASSOCIATES, CHARTERED

Courthouse Plaza—Suite 600
28 West Flagler Street
Miami, Florida 33130

(305) 372-5220 Telephone
(305) 372-8067 Facsimile

roy@wassonandassociates.com 
e-service@wassonandassociates.com 

LAW OFFICES OF 

MARA SHLACKMAN, P.L.
757 SE 17th Street, PMB 309

Fort Lauderdale, Florida 33316
(954) 523-1131 Telephone
(954) 206-0593 Facsimile

mara@shlackmanlaw.com 

Counsel for Amicus Curiae

By:s/ Mara Shlackman 
MARA SHLACKMAN
Florida Bar No. 0988618

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that true and correct copies of the foregoing were

served through the Florida Courts E-Filing Portal upon Jeffrey Brown, Office of

General Counsel, Counsel for Department of Environmental Protection, 3900

Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399-3000,

jeffrey.brown@dep.state.fl.us; Paria Shirzadi Heeter and Douglas Manson,

Counsel for Kanter Real Estate, LLC, Manson Bolves Donaldson Varn, P.A, 1101

W. Swann Avenue, Tampa, FL 33606-2637, pshirzadi@mansonbolves.com;

dmanson@mansonbolves.com; Rocio Blanco Garcia and Michael Owens, Counsel

for Broward County, Broward County Attorney's Office, 115 S. Andrews Avenue,

Fort Lauderdale,  FL 33301-1818,  rblancogarcia@broward.org,
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mowens@broward.org;  and Richard B. Rosengarten and Jamie A. Cole, Counsel

for City of Miramar, Weiss Serota Helfman Cole & Bierman, P.L., 200 E. Broward

Boulevard, Suite 1900, Fort Lauderdale, FL 33301, rrosengarten@wsh-law.com;

szavala@wsh-law.com; jcole@wsh-law.com; msarraff@wsh-law.com; on March

4, 2019.

By: s/ Mara Shlackman  
MARA SHLACKMAN
Florida Bar No. 0988618
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