
IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT OF FLORIDA 

 
KANTER REAL ESTATE, LLC,  
a Florida limited liability company,      
  

Appellant,  
         

v.        CASE NO.:   1D17-5096 
 
FLORIDA DEPARTMENT OF  
ENVIRONMENTAL PROTECTION,  
CITY OF MIRAMAR, and  
BROWARD COUNTY, FLORIDA,   

 
Appellees. 

      / 
 
RESPONSE TO APPELLEE DEPARTMENT OF ENVIRONMENTAL PROTECTION’S 

MOTION FOR REHEARING EN BANC AND IN THE ALTERNATIVE FOR 
CERTIFICATION OF GREAT PUBLIC IMPORTANCE 

 
By and through the undersigned counsel and pursuant to Rules 9.330(a) and 9.331(d)(1), 

Florida Rules of Appellate Procedure, Appellant KANTER REAL ESTATE, LLC (“Kanter”) 

hereby files this Response to the Motion for Rehearing En Banc and in the Alternative for 

Certification of Great Public Importance (“Motion”) filed by Appellee Florida Department of 

Environmental Protection (“Department”) concerning this Court’s Opinion dated February 5, 

2019 (“Opinion”), and in support hereof states: 

A.  The Motion attempts to reargue issues that were previously raised in the proceeding. 
 
 1. Rule 9.300(a), Florida Rules of Appellate Procedure, provides in pertinent part 

that “[a] motion for rehearing shall state with particularity the points of law or fact that, in the 

opinion of the movant, the court has overlooked or misapprehended in its decision, and shall not 

present issues not previously raised in the proceeding.”  Fla. R. App. P. 9.330(a) (2018).  
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2. Under the guise of providing a “Background”1 for its Motion, the Department 

attempts to reargue its case as presented in its Answer Brief and at oral argument.   A motion for 

rehearing is not the place for either new arguments or the rehashing of things already briefed.  

See Ratley v. Batchelor, 599 So. 2d 1298, 1303-04 (Fla. 1st DCA 1991); Unifirst Corp. v. City of 

Jacksonville, 42 So. 3d 247, 248 (Fla. 1st DCA 2009).   

3. For example, the Department argued in its Answer Brief that: 

The ALJ accepted Kanter’s proposed findings to the effect that notwithstanding 
its location in the Everglades, the project site was of low environmental value in 
comparison to other parts of the Everglades. According to the Final Order, 
however, its location within the Everglades was sufficient for the first prong of 
the statutory test to weigh against permit issuance.   

 
DEP Answer Brief pp. 32 – 33.  It again argues the same proposition in its Motion as part of its 

“Background,” stating:  

Overall in stating its conclusions of law regarding the first statutory criterion, the 
Department did exactly what it did in the Coastal Petroleum2 Final Order. It did 
not undertake an actuarial analysis on the likelihood of a spill, and it did not 
confine its review to the area immediately around the proposed well pad.  It 
looked beyond the vicinity of the well pad and concluded that the broader region, 
in this case the Everglades as whole, was environmentally sensitive and should be 
protected.   

 
Motion at p. 8. 
 
 4. Rule 9.330(a) expressly prohibits precisely this sort of reargument.  Kanter argued 

in its Briefs and at oral argument before this Court that the site is a closed pocket isolated from 

the balance of the Everglades; it is degraded and is no longer a part of the natural flow-ways of 

the Everglades.  Initial Brief at p. 6.  Kanter further showed that the Department had issued an 

Environmental Resource Permit after Kanter had demonstrated that it met all of the requirements 

                                                
1 Motion at pp. 2-9. 
2 Coastal Petroleum Company v. Florida Wildlife Federation, Inc., 766 So. 2d 226 (Fla. 1st 
DCA 1999) (“Coastal”).  
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for the issuance of an Environmental Resource Permit pursuant to Part IV of Chapter 373, 

Florida Statutes (“F.S.”), to minimize and prevent any spill or environmental contamination.  Id. 

at p. 32.  That is a material factual distinction from the offshore drilling rig proposed in Coastal. 

Id. at p. 29.  The Court has already directly addressed in its Opinion the arguments raised by the 

Department in its Motion.   

5. Finally, in the “Background,” the Department takes the opportunity to reargue an 

incorrect recitation of a canon of statutory construction, the reenactment canon, that was shown 

to be incorrect by arguments and authority in Kanter’s Reply Brief and again at oral argument.  

The Department argues: 

The Department referred to the reenactment canon (see, e.g., Remington v. City of 
Ocala/United Self Insured, 940 So. 2d 1207, 1210 (Fla. 1st DCA 1207, 1210)) 
and observed that the Legislature had later amended section 377.241, Florida 
Statutes, without changing the criteria in subsections (1) through (3) of that 
statute. [Appendix 23-24]. Thus, as the Department reasoned, the Legislature’s 
action indicated agreement with the result reached in Coastal Petroleum. The 
Department reiterated that the statute does not create a pass/fail test: the interest 
of the surface owner is “but one factor” in the balancing test.   

 
Motion at p. 9. 

 
 6. In the Opinion, this Court agreed that the “statute does not create a pass/fail test” 

finding: 

Although we were required to afford deference to the Department’s statutory 
interpretation when Coastal Petroleum was decided, whereas we now apply a de 
novo review, we nonetheless hold that the Department and this Court were correct 
that the statute states a list of factors to be weighed, as opposed to a checklist of 
minimum requirements.  

 
Id.  at p. 7.  To the issue of whether the reenactment canon somehow evidences the Legislature’s 

agreement with the results reached in Coastal, the Department again repeats and advances the 

fundamental error asserting that the reenactment cannon applied when the section was in 
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amended by the Legislature when it added additional subsections to the Act.3  The Department is 

seemingly asserting that the Court “has overlooked or misapprehended in its order or decision” 

the correct interpretation of the reenactment canon. 

7.  Kanter already responded to this assertion in its Reply Brief and at oral argument 

that when section 377.241, F.S., was amended, subsections 377.241(1) – (3) were not included in 

the Act and were not reenacted and therefore, the reenactment canon did not apply.  In citing to 

Remington v. City of Ocala/United Self Insured, supra, the Department misstates and 

misrepresents the holding.  This Court in Remington correctly stated that the relevant provision 

must be in the Act for the Legislature to have reconsidered the provision in light of the case 

interpreting the provision: 

[O]nce a court has construed a statutory provision, subsequent reenactment of 
that provision may be considered legislative approval of the judicial 
interpretation.  

 
Remington, 940 So. 2d at 1210 (emphasis supplied).   Kanter’s position is consistent with this 

Court’s express holding in Remington; the reenactment canon does not apply.   

8. Nonetheless, the Department continues its misstatement of the law on the issue of 

the reenactment canon.  In footnote 5 on page 18 of the Motion, the Department again misstates 

the law.  It cites to further precedent contending that the Florida Supreme Court has held in 

support of the Department’s interpretation of the reenactment canon.  The Department misstates 

the underlying factual underpinnings of the Supreme Court’s conclusion and the holding in 

Burdick v. State, 594 So. 2d 267, 271 (Fla. 1992).  The Department states: 

Other courts, included the Florida Supreme Court, have applied the same rule of 
construction to the amendment of statutes. Burdick v. State, 594 So. 2d 267, 271 

                                                
3 Ch. 2013-205, Laws of Florida. 
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(Fla. 1992) (addressing statutory amendment in section 1, chapter 89-280, laws of 
Florida, which amended but did not expressly or formally “reenact” statute).   

 
Motion at p. 18 (emphasis added).   However, in Burdick, the Supreme Court stated the canon as 

it applied to reenactments: 

… [T]he legislature has never taken the opportunity to correct the obviously 
inconsistent language in subsections (4)(a) and (4)(b). Indeed, the legislature 
amended the habitual offender statute as recently as 1989, one year after Brown 
was decided. Ch. 89–280, § 1, Laws of Fla. It is a well-established rule of 
statutory construction that when a statute is reenacted, the judicial construction 
previously placed on the statute is presumed to have been adopted in the 
reenactment.  

 
Id. at p. 271.  The Supreme Court is referring to the fact that when the Act, Ch. 89-280, §1, Laws 

of Florida, was passed by the Legislature, both subsections (4)(a) and (4)(b) were included 

unchanged and not reconciled as part of the reenactment.  Here subsections 377.241(1) – (3), 

F.S., were not included so the presumption of adoption by the Legislature cannot be made.   

9. What is truly remarkable is the fact that within the Department’s same footnote 

there is a reference to 1A Sutherland Statutory Construction § 22:33 (7th ed.) which states, 

“[p]rovisions of the original act or section which are repeated in the body of an amendment, 

either in the same or equivalent words, are a continuation of the original law.”  The 

Department’s own citation is contrary to the proposition it advances and the Department once 

again advances a legal position that is fundamentally incorrect. 

10. This Court may only reach one conclusion; the arguments contained in the 

“Background” portion of the Motion are inappropriate reargument and are without either merit or 

basis in law.   

11. As to the “Points” raised by the Department, none support the remedy sought.  
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B.  The Department has failed to assert any facts or law to support a conclusion that rehearing en 
banc is justified on the grounds that this case is of exceptional importance. 
 
 12. In its first argument point, the Department contends that this matter is of 

exceptional importance pursuant to Rule 9.331, Florida Rules of Appellate Procedure, which 

provides in pertinent part that “[e]n banc hearings and rehearings shall not be ordered unless the 

case or issue is of exceptional importance or unless necessary to maintain uniformity in the 

court’s decisions.”  Fla. R. App. P. 9.331(a) (2018).  The Rule further provides that motions filed 

for any other reason “shall be stricken.”  Fla. R. App. P. 9.331(d)(1) (2018).  In its Motion, the 

Department has ventured outside the record to argue matters that are irrelevant and are more 

public policy concerns best raised before the Legislature.4 

 13. The Department cites to Ortiz v. State, 24 So. 3d 596 (Fla. 5th DCA 2009), to 

justify en banc review when it comes to a legal justification.  It advances a new proposition that: 

Arguably, even a purely subjective concern for a disputed matter of public policy 
is sufficient to warrant en banc review. See Ortiz v. State, 24 So. 3d 596, 617 
(Fla. 5th DCA 2009) (granting en banc review based on concerns regarding the 
effects of warrant requirements on the functions of law enforcement officers). 

 
Motion at p. 12.  However, nowhere in Ortiz is there a declaration that a “purely subjective 

concern for a disputed matter of public policy is sufficient to warrant en banc review.”  In fact, 

the term “public policy” does not appear in the opinion and “subjective” is found only once (in 

the negative):  

                                                
4 The Department supports its legal argument with: See, e.g., Jaclyn Blair, Sugar, Politics, and 
the Destruction of Florida's Natural Resources: The Problem with Constitutional Amendments, 
18 Fla. Coastal L. Rev. 89 (2016); Allison M. Dussias, The Seminole Tribe of Florida and the 
Everglades Ecosystem: Refuge and Resource, 9 FIU L. Rev. 227 (2014); Charles Prior, 
Permitting Problems: Environmental Justice and the Miccosukee Indian Tribe, 3 Barry U. Envtl. 
& Earth L.J. 163 (2013); Katherine Mohr, How Sweet It Isn't: Big Sugar's Power Politics and the 
Fate of the Florida Everglades, 7 Fla. A & M U.L. Rev. 329 (2012).   Motion at p. 12. 
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However, the deputy’s “good intentions” to reunite the child with his parents do 
not control a determination of whether an emergency objectively appeared so as 
to justify law enforcement’s warrantless intrusion into the home. The test for such 
a determination is an objective one, not a subjective one.  

 
Id. at 614. 

 
14. Ortiz raised serious concerns about Fourth Amendment compliance with searches 

without a warrant and a discussion of the far reaching effects of the Florida Supreme Court case 

of Riggs v. State, 918 So.2d 274 (Fla. 2005).  The Court justified the en banc review because 

there was significant disagreement in the Court over the appropriate application of the finding in 

Riggs.  The Court was dealing with a clear question of whether the Court had “misapprehended” 

the law “in its order or decision” as required by the Rule: 

Finally, while the dissent asserts that the original panel decision did not conflict 
with Riggs, the majority has concluded otherwise. Indeed, Riggs compels a 
conclusion far different than that dictated by the original decision. Accordingly, 
we review this case en banc.   

 
Id. at 597. 

 
 15. Here, there is no “misapprehension” by the Court concerning the law or the 

restoration of the Everglades.  There is no dissenting voice on the panel.  This matter deals with a 

five acre site for the drilling of a test well for oil where the Department has conceded that there 

are no potential environmental impacts from the project.  In fact, in enacting the Everglades 

Forever Act, the Legislature specifically recognized the need to maintain a balance of uses to 

sustain the quality of life of all residents including those related to the development of the natural 

resource within the Everglades: 

It is the intent of the Legislature to preserve natural values in the Everglades while 
also maintaining the quality of life for all residents of South Florida, including 
those in agriculture, and to minimize the impact on South Florida jobs, including 
agricultural, tourism, and natural resource-related jobs, all of which contribute to 
a robust regional economy.  
 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007896696&pubNum=735&originatingDoc=I3ae4c7a4d04b11deb08de1b7506ad85b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007896696&originatingDoc=I3ae4c7a4d04b11deb08de1b7506ad85b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007896696&originatingDoc=I3ae4c7a4d04b11deb08de1b7506ad85b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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Fla. Stat. § 373.4592(1)(e) (2018). 
 
16. The Court here correctly considered its prior decision in Coastal and the 

application of the Everglades Forever Act in its decision.  The Department has failed to assert 

any facts or law to support a conclusion that en banc review is justified on the basis that the 

decision rises to some level of “exceptional importance.” 

C.  The Department has failed to assert any facts or law to support a conclusion that rehearing en 
banc is justified on the grounds that such consideration is necessary to maintain uniformity in the 
court’s decisions. 
 
 17. The fact that a reviewing court reaches different outcomes when it applies the 

same statute to two separate distinctly different sets of facts does not mean that the decisions are 

not uniform. See, e.g., Calabro v. State, 995 So.2d 307, 316 (Fla. 2008) (“This Court has also 

reached different outcomes based upon differing facts in the case then being considered.”). 

 18. In its Opinion, this Court did not reinterpret section 377.241, F.S.  Instead, the 

Court clearly reviewed the application of the law to the facts in this case undertaken by the 

Department as it did in Coastal, finding that the same statute applied to different facts produces a 

different result.  The Court clearly stated its consideration: 

The issue presented here is whether the Department correctly applied that 
balancing test in its Final order under these facts, as found by the ALJ. We hold 
that it did not.   

 
Opinion at p. 7.  The facts here are different from those in Coastal, and the Court found those 

differences justified a different outcome when the Court uniformly applied the law.  This Court 

clearly set forth this precise rule and reached the correct conclusion: 

Similarly, in Lawnwood Medical Center, Inc. v. Agency for Health Care 
Administration, an agency reopened the record, reweighed evidence, and recast 
findings of fact as policy questions to be weighed. 678 So. 2d 421, 425 (Fla. 1st 
DCA 1996). This Court declared that “[o]fficial recognition is not a device for 
agencies to circumvent the hearing officer’s findings of fact by building a new 
record on which to make new findings.” Id. This Court also noted the distinction 
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between rebalancing statutory factors and recasting facts, stating: “Perhaps in a 
proper case [the agency] might attribute greater weight to certain of the review 
criteria than that attributed by the hearing officer. The fact is, however, that in this 
particular case [the agency] did not merely reprioritize the criteria; it recast the 
facts.” Id. at 426.  

The Court concluded:  

The Secretary described the lands completely differently, using facts from outside 
the record and without even suggesting that the ALJ’s factual findings were 
unsupported by competent, substantial evidence. In so doing, the Secretary 
improperly recast factual findings to reach a desired outcome, contrary to law.  

Opinion at pp. 10 – 11.  This Court has consistently applied the law to the facts and there is no 

inconsistency in the decisions even though the decision in Coastal and here may have reached 

different outcomes. 

D.  The Department has failed to assert any facts or law to support a conclusion that rehearing en 
banc is justified on the grounds that this case is of great public importance. 
 
 19. The Department has failed to demonstrate that the matter is of great public 

importance and is therefore not entitled to be certified.  As to any remaining argument on the 

issue of certification, Kanter adopts its argument in its Response to Broward County’s Motion 

for Rehearing, Rehearing En Banc, and to Certify a Question of Great Public Importance, filed 

contemporaneously with this Response. 

CONCLUSION 

 WHEREFORE, for the reasons stated above, Appellant KANTER REAL ESTATE, LLC.  

respectfully requests that this Court deny the Department’s Motion in its entirety.   

 Respectfully submitted this 28th day of February, 2019. 

MANSON BOLVES DONALDSON VARN, P.A. 

/s/ Douglas Manson    
Douglas Manson, FBN 542687 

      Brian Bolves, FBN 367079 
      William Bilenky, FBN 154709 
      Paria Shirzadi Heeter, FBN 99158 
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      Christine Senne, FBN 29541 
     109 N Brush Street, Suite 300 
     Tampa, FL 33602 
     P: (813) 514-4700 
     F: (813) 514-4701 
     dmanson@mansonbolves.com  
     bbolves@mansonbolves.com    
     bbilenky@mansonbolves.com  
     pheeter@mansonbolves.com  
     csenne@mansonbolves.com  
     Attorneys for Appellant Kanter Real Estate, LLC 

 
CERTIFICATE OF SERVICE 

 
 I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

electronically filed with the Clerk of this Court by using he Florida Courts E-Filing Portal system 

and a copy has been furnished by electronic mail to the following on this 28th day of February, 

2019:  

Jeffrey Brown, Esq. 
Sean T. Desmond. Esq. 
Florida Department of Environmental 
Protection 
3900 Commonwealth Blvd., Mail Station 35 
Tallahassee, Florida 32399 
P: (850) 245-2007 
F: (850) 245-2298 
jeffrey.brown@dep.state.fl.us  
syndie.l.kinsey@dep.state.fl.us  
taylor.coram@dep.state.fl.us 
sean.desmond@dep.state.fl.us 
lateshee.m.daniels@dep.state.fl.us 
Attorneys for Appellee Department of 
Environmental Protection 
 

Daniel L. Abbott, Esq. 
Jamie A. Cole, Esq. 
Adam A. Schwartzbaum, Esq.  
Richard B. Rosengarten, Esq.  
Weiss Serota Helfman Cole & Bierman, P.L.  
200 East Broward Boulevard, Suite 1900  
Fort Lauderdale, FL 33301  
P: (954) 763-4242  
F: (954) 764-7770  
dabbott@wsh-law.com   
pgrotto@wsh-law.com   
jcole@wsh-law.com   
msarraff@wsh-law.com   
aschwartzbaum@wsh-law.com   
rrosengarten@wsh-law.com   
imunoz@wsh-law.com   
Attorneys for Appellee City of Miramar 
 

Andrew J. Meyers  
Michael C. Owens  
Rocio Blanco Garcia  
Joni Armstrong Coffey  
Broward County, Florida 
County Attorney’s Office 

Roy D. Wasson, Esq. 
Wasson & Associates, Chartered 
Courthouse Plaza – Suite 600 
28 West Flagler Street 
Miami, FL 33130 
P: (305) 372-5220 
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Government Center 
115 South Andrews Avenue, Suite 423  
Fort Lauderdale, FL 33301  
P: (954) 357-7600 
F: (954) 357-7641  
mowens@broward.org 
gbusacca@broward.org  
rblancogarcia@broward.org 
anbennett@broward.org  
Attorneys for Appellee Broward County 
 
 

roy@wassonandassociates.com 
e-service@wassonandassociates.com  
Counsel for Amicus Curiae 
 

Mara Shlackman, Esq. 
Law Offices of Mara Shlackman, P.L. 
757 SE 17th Street, PMB 309 
Fort Lauderdale, FL 33316 
P: (954) 523-1131 
mara@shlackmanlaw.com  
Co-Counsel for Amicus Curiae 
 

 

 
 
/s/ Douglas Manson  
Attorney for Appellant 
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