
IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT OF FLORIDA 

 
KANTER REAL ESTATE, LLC,  
a Florida limited liability company,      
  

Appellant,   
        

v.        CASE NO.:   1D17-5096 
 
FLORIDA DEPARTMENT OF  
ENVIRONMENTAL PROTECTION, 
CITY OF MIRAMAR, and  
BROWARD COUNTY, FLORIDA,   
 

Appellees. 
        / 
 

RESPONSE TO APPELLEES CITY OF MIRAMAR AND BROWARD COUNTY’S 
MOTION FOR REHEARING, REHEARING EN BANC, AND TO CERTIFY A 

QUESTION OF GREAT PUBLIC IMPORTANCE 
 

Appellant KANTER REAL ESTATE, LLC (“Kanter”) hereby files pursuant to Rules 

9.330(a) and 9.331(d)(1), Florida Rules of Appellate Procedure, this Response to the Motion for 

Rehearing, Rehearing En Banc, and to Certify a Question of Great Public Importance (“Motion”)  

filed by the City of Miramar (“Miramar”) and Broward County, Florida (“Broward”), 

collectively, “Intervenors-Appellees,” concerning this Court’s Opinion dated February 5, 2019 

(“Opinion”) and in support hereof states: 

OVERVIEW 

The presence of a presumption of correctness of an agency’s final order has significance 

up until that order is challenged and only continues up to the point that the Court begins 

consideration whether the challenger has sustained its initial burden.  Once a final order is 

challenged, the challenger still carries the initial burden of demonstrating that the agency’s order 

is not supported by substantial competent evidence or fails to comply with the essential 
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requirements of law.  The presumption’s only legal significance is that it merely establishes the 

agency’s interpretation of a rule or order.  The Court must still determine de novo whether the 

appellant or petitioner has sustained its burden of demonstrating that the agency’s order does not 

comply with the essential requirements of law.  Those burdens and that duty exist regardless of 

the Amendment when the legal sufficiency of the final order is challenged.  See generally: 

Seneca v. Florida Unemployment Appeals Com’n, 39 So.3d 385, 387 (Fla. 1st DCA 2010) 

(Although appellate courts generally uphold administrative agency decisions if they are 

supported by competent, substantial evidence, “the same standards of review do not apply to an 

erroneous application of the law to the facts.” City of Coral Gables v. Coral Gables Walter F. 

Stathers Mem’l Lodge 7, Fraternal Order of Police, 976 So.2d 57, 63 (Fla. 3d DCA 2008). 

Accordingly, “[n]o deference is due an error of law.” Id. (citation omitted).) 

A.  The application of Amendment VI, Art. V., § 21 to the Florida Constitution does not give rise 
to grounds for rehearing or reconsideration. 
 

1. The order of going forward with the evidence and burdens of the parties are 

procedural elements of an appeal.  See, Chrysler Corp. v. Pitsirelos, 721 So. 2d 710, 713 – 14 

(Fla. 1998); Young v. Department of Community Affairs, 625 So. 2d 831, 832 (Fla. 1993).1  The 

adoption of Amendment VI, Article V, Section 21, of the Florida Constitution (“Amendment 6”) 

in no way affects any of the procedural duties of going forward with the evidence or meeting the 

burdens of proof.   The Court in any event still requires a showing by the challenger that the 

order fails to comply with the essential requirements of law in order to prevail on appeal.  

Intervenors-Appellees fail to demonstrate how Amendment 6 has in any way changed their rights 

and duties giving rise to reconsideration or for certification. 

                                                
1 Reese v. State, 452 So.2d 1079, 1081 (Fla. 4th DCA 1984)( However, it is clear that Florida, 
like the federal courts, has opted for a procedure that puts the burden of going forward with the 
evidence on the defendant but still requires the prosecution to shoulder the burden of proof.) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015133711&pubNum=0000735&originatingDoc=I67371a197d3411df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_735_63&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_63
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015133711&pubNum=0000735&originatingDoc=I67371a197d3411df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_735_63&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_63
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2. Intervenors-Appellees contend that the parties are entitled to rehearing because 

the Court’s application of the directive of Amendment 6 has altered the substantive rights of the 

Appellees.  Intervenors-Appellees argue that depriving the Department (the main appellee in this 

action) and the other Intervenor-Appellees the deference to which the Department’s 

interpretation was entitled.  In so doing, Intervenors-Appellees allege that the Court has changed 

“the balance of power between the judiciary and the executive branches.”  The Motion gives no 

substantive explanation, factual support, or legal reason for how that has occurred.  Nowhere had 

it demonstrated how the questionable elimination of a rebuttable presumption had resulted in a 

massive shift in the balance of power of the executive and judicial branches of government. 

3. The standard of review of administrative proceedings for at least the last sixty 

years has allowed agencies the benefit of an initial rebuttable presumption of the validity of their 

interpretation of a statute or rule it administers.  General Tel. Co. of Fla. v. Carter, 115 So.2d 

554 (Fla. 1959).  After 1980,2 the repeal of the statutory authority for that presumption thereby 

eliminated any substantive right to the presumption.3  The repeal took away any vested 

“substantive right” to the giving of deference to an agency’s interpretation of its own statutes 

making it simply a rebuttable presumption.  After the repeal however, the Courts continued to 

extend deference to agencies’ interpretation of their own statutes.  See, e.g., BellSouth 

Telecommunications, Inc. v. Johnson, 708 So.2d 594, 596 (Fla. 1998).  No such statutory 

presumption was reenacted for the Department.  Regardless of the presence of the presumption, 

                                                
2 Originally, the presumption of validity of agency’s interpretation was statutorily authorized for 
the Public Service Commission but that authority was repealed in 1976 to become effective in 
1980. See: 364.20. Repealed by Laws 1976, c. 76-168, § 3, eff. July 1, 1980; Laws 1980, c. 80-
36, § 31, eff. July 1, 1980. 
3 Interestingly, the statutory presumption only related to the setting of rates in telephone utility 
rate cases - a quasi-legislative function.  The courts nonetheless extended the presumption 
without any previously existing substantive authority to other agencies. 



 4  
 

the agency still did not have to defend its order until a challenger made a prima facie case 

demonstrating a failure to comply with the law.  

4. Prior to the passage of Amendment 6, this Court clearly recognized that the 

presumption could be rebutted by a demonstration that the agency’s interpretation was in error as 

a matter of law.  In Jerry Ulm Dodge, Inc. v. Chrysler Group LLC, 78 So.3d 20 (Fla. 1st DCA 

2011), this Court held that:  

However, “[a]lthough appellate courts generally uphold administrative 
agency decisions if they are supported by competent, substantial evidence, ‘the 
same standards of review do not apply to an erroneous application of the law to 
the facts.’” (Citations omitted) In other words, an agency’s decision is given no 
deference when an agency commits an error of law. Id. As the material facts in 
this case are not in dispute, our review of the Department’s final order is de novo. 
See S. Baptist Hosp. of Fla., Inc. v. Welker, 908 So.2d 317, 319 (Fla.2005) (“This 
question involves a pure question of law and thus is subject to de novo review.”) 
(italics added); Steward v. Dep’t of Children & Families, 865 So.2d 528, 530 (Fla. 
1st DCA 2004). 

 
Jerry Ulm Dodge, Inc., supra at 23. 
 
 5. This Court correctly opined that an agency’s order was only as correct as the law 

and no presumption may change that.  Jerry Ulm clearly recognizes the unquestionable frailty of 

the presumption of correctness attached to any agency’s conclusions of law: “In other words, an 

agency’s decision is given no deference when an agency commits an error of law, … thus is 

subject to de novo review.”  Id.  This conclusion predates the adoption of Amendment 6.  

Amendment 6 does nothing to change that conclusion, and precisely tracks the legal standards 

this Court set forth in Jerry Ulm: 

Judicial interpretation of statutes and rules.—In interpreting a state statute or 
rule, a state court or an officer hearing an administrative action pursuant to 
general law may not defer to an administrative agency’s interpretation of such 
statute or rule, and must instead interpret such statute or rule de novo. 

 
Amend. VI, Art. V., § 21, Fla. Const. 

 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006466097&pubNum=0000735&originatingDoc=I700150a5228311e19553c1f5e5d07b6a&refType=RP&fi=co_pp_sp_735_319&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_319
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003911497&pubNum=0000735&originatingDoc=I700150a5228311e19553c1f5e5d07b6a&refType=RP&fi=co_pp_sp_735_530&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_530
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003911497&pubNum=0000735&originatingDoc=I700150a5228311e19553c1f5e5d07b6a&refType=RP&fi=co_pp_sp_735_530&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_530
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 6. This Court appropriately considered the deference to the Department’s 

interpretation of section 377.241, Florida Statutes (“F.S.”) given in the case of Coastal 

Petroleum Co. v. Florida Wildlife Fed’n, Inc., 766 So. 2d 226, 228 (Fla. 1st DCA 1999): 

Although we were required to afford deference to the Department’s statutory 
interpretation when Coastal Petroleum was decided, whereas we now apply a de 
novo review, we nonetheless hold that the Department and this Court were correct 
that the statute states a list of factors to be weighed, as opposed to a checklist of 
minimum requirements. See § 377.241, Fla. Stat. (2018). 
 

Opinion at p. 7. 

 7. In reviewing the Department’s final order in this proceeding, this Court correctly 

applied the standard of review consistent with Amendment 6, which is remarkably similarly 

consistent with the review standard in Jerry Ulm.  In evaluating whether the Department erred in 

its application of the criteria in section 377.241, F.S., the Court must look to see that it applied 

the correct rules of statutory construction as they currently exist.  As to the first criterion, the 

court found the Department labeled a “finding of fact” a “conclusion of law” so as to 

impermissively substitute its finding of fact for that found by the Administrative Law Judge 

(“ALJ”).   

Appellees admit, however, that although the Secretary characterized Paragraph 
109 as a conclusion of law, its second and third sentences are factual findings. Cf. 
Abrams, 73 So. 3d at 294 (an agency may not “reject a finding that is substantially 
one of fact simply by treating it as a legal conclusion.”). 
 

Opinion at p. 8. 

Finding that the Department’s interpretation was contrary to the essential requirements of law, 

the presumption of correctness fails.  As to the second factor, the Court similarly evaluated the 

Department’s conclusion de novo again consistent with its review standard in Jerry Ulm and 

Amendment 6.   
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Applying, as we must, a de novo review to the Secretary’s statutory interpretation, 
we hold that the ALJ’s interpretation of section 377.241(2) was correct and that 
the Department’s legal conclusion was incorrect. The Whereas clauses cited in the 
Recommended Order demonstrate the legislature’s overriding concern with 
divided ownership interests. 

 
Opinion  at p. 11. 

 
 8. While Amendment 6 may eliminate a presumption of correctness of a final order 

of an agency, it has not changed the relative burdens of the parties’ once a challenge has been 

taken to that order.  Therefore the parties are in precisely the same place as to their duties and 

relative burdens in the proceeding and there has been no deprivation of due process by this 

Court’s application of the Amendment 6.  With or without the Amendment, the final order must 

ultimately still comply with the essential requirements of law. 

B.  The Court has not misapplied the Everglades Forever Act. 

 9. Intervenors-Appellees request reconsideration because they contend that 

consideration and application of the Everglades Forever Act (the “Act”) is a question of law 

evidencing a binding policy determination of the legislature and “not even the courts may 

second-guess the Legislature’s policy decisions.”  Motion at p. 4. 

 10. The Court did not fail to consider or overlook the Act.  This Court clearly 

analyzed the Act as it was introduced into the process after the close of the evidence and after the 

rendition of a Recommended Order by the ALJ.  The Court gave deference to the Department 

Secretary’s reference to the Act and found that he erred as a matter of law in concluding that the 

Act prohibited issuing the Permit in this matter: 

In addition to rejecting factual findings supported by competent, substantial 
evidence, the Secretary also erred in relying on facts from outside the record by 
considering language from the Everglades Forever Act and inferences derived 
therefrom. Cf. Gen. Dev. Utils., Inc. v. Hawkins, 357 So. 2d 408, 409 (Fla. 1978). 
Although the Secretary commented that the Everglades Forever Act demonstrates 
a legislative dedication to long-term Everglades restoration, the Everglades 
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Forever Act does not prohibit exploratory-oil drilling. See generally § 373.4592, 
Fla. Stat. Moreover, language from the Everglades Forever Act was never 
discussed in the proceedings until the Final Order.   

 
Opinion at p. 9. 

 
11. This matter deals with the issuance of a permit to drill for oil on a five acre site 

where the Department has conceded that there are no potential environmental impacts from the 

project.  In fact, in enacting the Everglades Forever Act the Legislature specifically recognized 

the need to maintain a balance of uses to sustain the quality of life of all residents including those 

related to the development of the natural resource within the Everglades: 

It is the intent of the Legislature to preserve natural values in the Everglades while 
also maintaining the quality of life for all residents of South Florida, including 
those in agriculture, and to minimize the impact on South Florida jobs, including 
agricultural, tourism, and natural resource-related jobs, all of which contribute to 
a robust regional economy.  
 

Fla. Stat. § 373.4592(1)(e) (2018). 
 

 12. This permit is absolutely consistent with the reservation in the Act for the 

development of “natural resource-related jobs.”  The Court again correctly concluded that: 

We hold, therefore, that the Secretary improperly relied on an unadopted rule 
which would in practice prohibit all exploratory oil drilling in the Everglades, 
without statutory authority, as we note below.  

 
Opinion at p. 8.  Therefore, Intervenors-Appellees have failed to demonstrate any grounds for 

reconsideration. 

C.  Intervenors-Appellees have failed to demonstrate that this case is of exceptional importance 
to warrant rehearing en banc. 
 
 13. Intervenors-Appellees contend that this Court should empanel an en banc review 

of this proceeding because: 

This case is of “exceptional importance” because Amendment 6 involves a 
fundamental change in Florida Law that will affect numerous pending appeals. 
Fla. R. App. P. 9.331(d).  
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Motion at p. 6. 

 
14. Intervenors-Appellees further assert that the exceptional importance is that the 

Court has failed to consider the retroactive application of the application of Amendment 6 and its 

effect on other appeals.  Motion at p. 6.  As noted above, Amendment 6 affects no “vested 

substantive right” being derived as a judicial accommodation and not a statutory right.4   

Amendment 6 overrides a judicially created rebuttable presumption of correctness.  It is self-

executing and requires no further enactment by the legislature for Amendment 6 to have full 

force on the effective date.5  To be self-executing an amendment must meet the definition 

established by the Supreme Court in Gray v. Bryant, 125 So. 2d 846 (Fla.1960): 

The basic guide, or test, in determining whether a constitutional provision should 
be construed to be self-executing, or not self-executing, is whether or not the 
provision lays down a sufficient rule by means of which the right or purpose 
which it gives or is intended to accomplish may be determined, enjoyed, or 
protected without the aid of legislative enactment.... If the provision lays down a 
sufficient rule, it speaks for the entire people and is self-executing.... 
 

Gray v. Bryant, 125 So. 2d 846, 851 (Fla.1960).   

The provision clearly meets the definition of being “self-executing.”  Before the effective date of 

the Amendment, the Courts may presume that a final order of an administrative agency is 

colored with the presumption of correctness, and after the effective date they may not.  No 

legislation is necessary.  

 15. This Court has correctly interpreted Amendment 6, applying the plain meaning to 

the provision, and it has enforced the provisions as written.  

                                                
4 The Constitutional provision would still override any contrary statutory right. Weber v. City of 
Fort Lauderdale, 675 So.2d 696, 698 (Fla. 4th DCA 1996) (Further, although the legislature, by 
specific statutory enactment, may be able to supplant common law rights, the legislature cannot 
override constitutional rights guaranteed by our state or federal constitution.) 
5 Amendment 6 became effective January 8, 2019. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961131397&pubNum=735&originatingDoc=I26c3445886a411d98250a659c8eb7399&refType=RP&fi=co_pp_sp_735_851&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_851
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961131397&pubNum=735&originatingDoc=I26c3445886a411d98250a659c8eb7399&refType=RP&fi=co_pp_sp_735_851&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_851
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When reviewing constitutional provisions, this Court “follows principles parallel 
to those of statutory interpretation.” Zingale, 885 So.2d at 282. Any question 
regarding the meaning of a constitutional provision must begin with examining 
that provision’s explicit language. See Fla. Soc’y of Ophthalmology v. Fla. 
Optometric Ass’n, 489 So.2d 1118, 1119 (Fla.1986). If the constitutional language 
is clear, unambiguous, and addresses the matter at issue, it must be enforced as 
written, and courts do not turn to rules of constitutional construction.  

 
Ford v. Browning, 992 So.2d 132, 136 (Fla. 2008). 

 
 16. There is no retroactive consideration that has to be given to Amendment 6.  On 

the effective date of Amendment 6, the Court may no longer give deference to the agency’s 

interpretation of its statutes.  Amendment 6 requires no statutory enactments to carry out the 

elimination of the presumption and the Courts are obligated to apply the Constitutional provision 

as written when considering any case on appeal.  

D.  Intervenors-Appellee’s Motion to Certify should be denied as the Court has not retroactively 
applied Amendment 6. 
 

17. The Motion states that the first question to be certified is: 

Whether Amendment 6 applies retroactively and, if it does, whether the 
appropriate remedy is to remand to the agency for reconsideration or rehearing 
under the newly-interpreted Amendment 6… .  

 
Motion at p. 7. 

 
 18. The Court here has not engaged in any retroactive application of Amendment 6.  

The question in the matter on appeal is whether the Department’s interpretation of section 

377.241, F.S., was consistent with the essential requirements of law.  

The decision of the Secretary was arbitrary, capricious, and failed to comply with 
the essential requirements of section 120.57(1), Fla. Stat., that the information 
relied upon for a final determination be included in the record supporting the 
decision.   

 
Initial Brief at p. 9. 

 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005096432&pubNum=0000735&originatingDoc=I94cbd944830711ddb6a3a099756c05b7&refType=RP&fi=co_pp_sp_735_282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_282
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120957&pubNum=0000735&originatingDoc=I94cbd944830711ddb6a3a099756c05b7&refType=RP&fi=co_pp_sp_735_1119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1119
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120957&pubNum=0000735&originatingDoc=I94cbd944830711ddb6a3a099756c05b7&refType=RP&fi=co_pp_sp_735_1119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1119
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19. There is no retroactive application of the provision of the Amendment since 

Kanter must still make an initial prima facie showing of the failure of the Department to comply 

with the essential requirements of law.  In evaluating that showing the Court must comply 

prospectively with the law of the State in effect at that time during the appellate process and 

prior to any opinion having been rendered in this matter.   

20. The rules of statutory construction apply to constitutional amendments.  Edwards 

v. Thomas, 229 So.3d 277, 283 (Fla. 2017).  The courts must comply prospectively with the 

Constitution in all matters pending before them after the effective date of the Amendment in 

those cases where there are vested substantive or statutory rights are at issue.  Metropolitan Dade 

County v. Chase Federal Housing Corp., 737 So.2d 494, 499 (Fla. 1999).  Here, the Court 

correctly applied Amendment 6 prospectively regardless of the fact that the deference previously 

afforded the Department’s interpretation of its statutes do not rise to the level of being “vested 

substantive rights.” 

E.  Intervenors-Appellees Motion to Certify should be denied as it has failed to state how the 
Opinion expressly and directly conflicts with the order or decision or set forth the issue or 
question to be certified as one of great public importance. 
 

21. Intervenors-Appellees seek certification of the following question: 

Whether the Secretary may consider legislative policy statements contained 
within statutes involving the same ecological region in which a permit is sought, 
and if so, whether the Secretary’s consideration of such statements is to be 
reviewed as questions of law or fact.  

 
Motion at p. 8. 

 
22. Broward’s request for certification is vague, imprecise, and incapable of being 

clearly defined or answered.  Depending upon an extensive list of other facts, the answer could 

be yes or could be no.  The question as drafted leaves at issue too many factors not the least of 

which is “whether the parties have had notice and an opportunity to be heard” on whether the 
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policy should be considered.  Not even the Secretary of the Department has the unbridled 

discretion to consider any policy he so desires without affording substantially persons due 

process.  Nor may the Secretary violate the provisions of law with regard to basing decisions to 

determine the substantive interest of a party on policies that have not been adopted by rule. 

However, the Legislature amended the Florida Administrative Procedures Act in 
2009, to provide that in any proceedings in which there are questions of material 
facts at issue: “An agency or an administrative law judge may not base agency 
action that determines the substantial interests of a party on an unadopted rule . . 
. .”  

 
Fla. Stat. § 120.57(1)(e)1. (emphasis added); Initial Brief at p. 10. 

 
23. Intervenors-Appellees have failed to demonstrate the requisite standard for 

certification of a question to the Florida Supreme Court, i.e.: “A motion for certification shall set 

forth the case(s) that expressly and directly conflicts with the order or decision or set forth the 

issue or question to be certified as one of great public importance.” Fla. R. App. Pro. 9.330(c).  

CONCLUSION 

 WHEREFORE, for the reasons stated above, Appellant KANTER REAL ESTATE, LLC 

respectfully requests that this Court deny Intervenors-Appellees’ Motions in their entirety.   

 Respectfully submitted this 28th day of February, 2019. 

      MANSON BOLVES DONALDSON VARN, P.A. 

/s/ Douglas Manson     
Douglas Manson, FBN 542687 

      Brian Bolves, FBN 367079 
      William Bilenky, FBN 154709 
      Paria Shirzadi Heeter, FBN 99158 
      Christine Senne, FBN 29541 

     109 N Brush St, Suite 300 
     Tampa, FL 33602 
     P: (813) 514-4700 
     F: (813) 514-4701 
     dmanson@mansonbolves.com  
     bbolves@mansonbolves.com  

mailto:dmanson@mansonbolves.com
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     bbilenky@mansonbolves.com  
     pheeter@mansonbolves.com  
     csenne@mansonbolves.com  
     Attorneys for Appellant Kanter Real Estate, LLC 
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Government Center 
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Fort Lauderdale, FL 33301  
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rblancogarcia@broward.org 
anbennett@broward.org  
Attorneys for Appellee Broward County 
 
 
Mara Shlackman, Esq. 
Law Offices of Mara Shlackman, P.L. 
757 SE 17th Street, PMB 309 
Fort Lauderdale, FL 33316 
P: (954) 523-1131 
mara@shlackmanlaw.com  
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/s/ Douglas Manson  
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