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1 

 INTRODUCTION 

Because the plaintiff Local Boards (and intervenor Collier) purport to 

challenge six duly enacted statutory provisions on their face, the plaintiffs cannot 

prevail unless they overcome the presumption of constitutionality.  To succeed, the 

plaintiffs must negate every conceivable rational basis which might support those 

statutes and show—beyond a reasonable doubt—that no circumstances exist under 

which the statues would be valid.  Pub. Def., 11th Judicial Circuit of Fla. v. State, 

115 So. 3d 261, 280 (Fla. 2013); Fla. Dep’t of Revenue v. City of Gainesville, 918 

So. 2d 250, 256 (Fla. 2005); Agency for Health Care Admin. v. Hameroff, 816 So. 

2d 1145, 1149 (Fla. 1st DCA 2002).  But nothing in the Local Boards’ and 

Collier’s initial or reply briefs shows that they have carried (or could ever carry) 

that burden. 

In addition to the many reasons why the Local Boards’ and Collier’s claims 

fail on the merits (see generally State’s Answer Br. 18–75), those claims are also 

barred by three defenses that the circuit court incorrectly rejected: (1) lack of 

standing; (2) estoppel, and (3) failure to exhaust administrative remedies.  These 

defenses share a common thread in that they underscore the importance of 

allowing the State to provide for and supervise Florida’s public schools—in 

accordance with article IX, sections 1 and 2 of the Florida Constitution—without 

subjecting broader legislative policy judgments to premature, speculative, or 
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piecemeal attacks by the local officials responsible for implementing those 

statewide policies on the ground. 

The Local Boards and Collier attempt to cast their statutory challenges as 

targeted attacks on provisions of Ch. 2017-116, Laws of Fla. (“HB 7069”) that 

supposedly “intrude[] into local decision-making” and prevent them from fulfilling 

their constitutional “duties.”  (Local Bds.’ Reply Br. 6, 19; Collier’s Reply Br. 17.)  

They contrast the provisions of HB 7069 with Florida’s decades-old system for 

funding public schools (the Florida Education Finance Program, or “FEFP”), 

which they describe as an example of “system-wide supervision rather than 

micromanagement” (Local Bds.’ Reply Br. 9).  But this supposed contrast is 

illusory:  Florida’s statewide policies regarding school funding, charter schools, 

and school accountability have never been reduced to a no-strings-attached grant of 

unfettered discretion to local school boards.  The plaintiffs simply go too far in 

asking this Court to conclude that the Constitution gives local school boards the 

ability to shirk statutory duties by picking and choosing which pieces of an 

education-reform bill to enforce. 

The State’s standing and estoppel defenses are consistent with the 

overarching principle of judicial restraint most recently recognized in Citizens for 

Strong Schools, Inc. v. Florida State Board of Education, 262 So. 3d 127 (Fla. 

2019).  In approving this Court’s rejection of claims challenging the “adequacy” of 
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statewide funding for public education, the Florida Supreme Court emphasized the 

importance of “manageable standard[s] by which to avoid judicial intrusion into 

the powers of the other branches of government.”  Id. at 129-30 (per curiam 

plurality opinion).  That Court also quoted this Court’s reasoning that article IX of 

the Constitution does not “empower judges to order the enactment of educational 

policies regarding teaching methods and accountability, the appropriate funding of 

public schools, the proper allowance of charter schools and school choice, the best 

methods of student accountability and school accountability, and related funding 

priorities.”  Id. at 134 (quoting Citizens for Strong Schools, Inc. v. Fla. State Bd. of 

Educ., 232 So. 3d 1163, 1166 (Fla. 1st DCA 2017)); see also id. at 143 (Canady, 

C.J., concurring) (“There is no reason to believe that the judiciary is competent to 

make these complex and difficult policy choices.”). 

Like the plaintiffs in Citizens for Strong Schools—who had “fail[ed] to 

present the courts with any roadmap by which to avoid intruding into the powers of 

the other branches of government,” 262 So. 3d at 135 (per curiam plurality 

opinion)—the Local Boards and Collier have failed to explain how their challenges 

to HB 7069’s incremental education reforms are different in principle from a 

wholesale attack on Florida’s longstanding systems of school finance, choice, and 

accountability.  Local officials and governments do not have standing to challenge 

statewide legislative enactments merely because they dislike them or consider 
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them unwise.  And local school boards should be estopped from challenging the 

conditions attached to reform statutes while simultaneously taking advantage of the 

financial benefits—whether in the form of capital-millage tax revenues or funds 

from the Schools of Hope Program—made available by the same laws. 

The State’s exhaustion defense was similarly asserted to prevent the Local 

Boards and Collier from using “facial challenges” premised on hypothetical future 

disputes to attack statewide requirements designed to promote flexibility and to 

provide public-school alternatives for students in persistently low-performing 

schools.  These hypothetical disputes should be resolved first through the proper 

administrative channels if and when they arise—not through a speculative 

challenge to the entire statute.  For this reason, the circuit court erred by rejecting 

the State’s exhaustion defense. 

This Court should affirm the circuit court’s summary judgment in the State’s 

favor on all counts and should also clarify that the State’s defenses based on 

standing, estoppel, and available administrative remedies were properly asserted 

and well taken. 

 ARGUMENT 

Without reiterating all of the points and arguments made in its Answer Brief 

(see generally State’s Answer Br. 75–84), the State briefly responds below to the 
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Local Boards’ and Collier’s arguments on each of the three defenses that the circuit 

court improperly rejected. 

A. The Circuit Court Should Have Held That the Local Boards and Collier 

Lack Standing to Assert Nearly All of Their Claims. 

The Local Boards acknowledge “the venerable proposition that a public 

official may not defend his or her failure to perform a statutory duty by arguing 

that the statute is unconstitutional.”  (Local Bds.’ Reply Br. 17.)  See Citrus Cty. 

Hosp. Bd. v. Citrus Mem’l Health Found., Inc., 150 So. 3d 1102, 1106 (Fla. 2014) 

(“Florida courts have precluded State agencies and local governments from 

challenging the constitutionality of certain legislation.”); Dep’t of Educ. v. Lewis, 

416 So. 2d 455, 458 (Fla. 1982) (“State officers and agencies must presume 

legislation affecting their duties to be valid, and do not have standing to initiate 

litigation for the purpose of determining otherwise.”).  And none of the authorities 

that the Local Boards cite from other cases show that they have standing to assert 

their challenges to statutes regarding schools of hope (second cause of action), 

LEA status for charter systems (third cause of action), standard charter contracts 

(fourth cause of action), Title I federal funding (fifth cause of action), and 

HB 7069’s modified turnaround provisions (sixth cause of action). 

For example, in Reid v. Kirk, 257 So. 2d 3 (Fla. 1972) (cited in Local Bds.’ 

Reply Br. 18; Collier’s Reply Br. 17), the plaintiff was “not challenging the 

validity of statutes applicable to him” at all, and the question before the Court had 
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nothing to do with any dispute over his supposedly constitutional authority.  Id. at 

4; cf. id. at 3 (“[Plaintiff seeks a] determination of his duties and obligations under 

directives promulgated by the Department relating to the assessment of grazing 

land . . . .”).  Neither that case nor any others in which a court might have “reached 

the merits without questioning [a] school board’s standing” (Local Bds.’ Reply Br. 

18) announced a blanket rule that local authorities have standing to challenge a 

specific law that they are charged with enforcing whenever they happen to identify 

some other general “duty” that they would rather pursue. 

The Local Boards and Collier also give undue weight to a footnote from 

Coalition for Adequacy & Fairness in School Funding, Inc. v. Chiles, 680 So. 2d 

400, 403 n.4 (Fla. 1996) (per curiam plurality opinion) (cited in Local Bds.’ Reply 

Br. 18; Collier’s Reply Br. 17).  Aside from the fact that the footnote at issue was 

obiter dictum and unnecessary to that Court’s affirmance of a dismissal with 

prejudice on other grounds, the allegations in that case involved “a blanket 

assertion that the entire [statewide] system [was] constitutionally inadequate,” id. 

at 406—not selective attacks on specific statutory provisions like the challenges 

asserted here.  Applying the Coalition footnote’s passing reference to standing in 

this case would allow the exception to swallow the rule. 

The Local Boards and Collier are similarly mistaken about applying the 

“narrow exception” that allows public officials to “challenge the constitutionality 
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of a statute where his administration of the Act in question will require the 

expenditure of public funds.”  Crossings at Fleming Island Cmty. Dev. Dist. v. 

Echeverri, 991 So. 2d 793, 797, 799 (Fla. 2008) (internal quotation marks and 

citation omitted).  The Local Boards merely assert without argument that this 

exception covers their challenge to the Title I provisions of the Equity in School-

Level Funding Act, § 1011.69(5), Fla. Stat.  (Local Bds.’ Reply Br. 19.)  But 

Title I dollars are federal funds to which the Local Boards have no constitutional 

“right” in the first place.  And Collier’s argument that HB 7069 requires the 

expenditure of public funds on schools of hope (Collier’s Reply Br. 18)—if those 

schools are established after a local board fails to improve a persistently-low 

performing school—would overextend the “narrow” public-funds exception from 

concrete, direct expenditures of public funds to theoretical expenditures that may 

never occur.  Compare Branca v. City of Miramar, 634 So. 2d 604, 605 (Fla. 1994) 

(permitting city to challenge constitutionality of its own pension ordinance) (cited 

in Local Bds.’ Reply Br. 19; Collier’s Reply Br. 17, 18), with Lewis, 416 So. 2d at 

459 (holding that Florida Department of Education lacked standing to challenge 

proviso in appropriations bill for state education funding). 
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This Court should therefore hold that the Local Boards and Collier lacked 

standing to assert claims other than their challenge to HB 7069’s capital-millage 

provisions (first cause of action).1 

B. The Local Boards Are Also Estopped from Challenging the Capital-

Millage and Schools of Hope Statutes While Taking Advantage of 

Funding Under Those Statutes. 

The Local Boards’ primary objection to the State’s estoppel defense misses 

the point.  The State’s defense is not that the Local Boards should be “estopped for 

complying with the law.”  (Local Bds.’ Reply Br. 21.)  Instead, the State argues that 

the Local Boards cannot voluntarily collect statutorily authorized capital-millage 

dollars, or funds from the Schools of Hope Program, while simultaneously 

challenging other parts of the same statutes.  Even if the Local Boards disagree 

with the legislative policies or statutory conditions associated with those funding 

sources, the doctrine of estoppel provides that they must take the bitter with the 

sweet.  See McNulty v. Blackburn, 42 So. 2d 445, 447 (Fla. 1949) (“When the 

legislature, as in this case, sets up a completely revised pension plan, involving a 

new set-up as to taxes and benefits, one in doubt as to his status under the new plan 

                                           

1 The Local Boards’ suggestion that the declaratory-judgment statute confers 

standing on all “person[s]” in all cases (Local Bds.’ Reply Br. 19–20) is untenable 

and inconsistent with binding Florida precedent.  See Lewis, 416 So. 2d at 458-59 

(holding that state agencies and officers other than comptroller lacked standing to 

pursue declaratory judgment regarding appropriations proviso). 
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cannot accept benefits under it for a period of almost seven years and then 

challenge its validity.”). 

The Local Boards’ efforts to avoid estoppel are unpersuasive.  Their “almost 

immediate action after the passage of HB 7069” (Local Bds.’ Reply Br. 21)—even 

before filing this action—was to go through the processes necessary to levy a 

capital-millage property tax.  That process involved advertising the proposed tax to 

their constituents and providing public notice that some of the proceeds would be 

used for charter schools (as required by the amended law).  (See State’s Answer Br. 

14–16.)  The undisputed reality is that the Local Boards voluntarily decided to 

collect capital-millage funds (1) after HB 7069 had been passed and (2) with the 

expectation that if they did collect those funds, the law as amended would require 

them to share a (modest) portion of those funds with their own sponsored charter 

schools. 

The same reasoning applies to the Local Boards that sought and obtained 

funding from the statutory Schools of Hope Program.  (See State’s Answer Br. 16–

17.)  Section 1002.333 of the Florida Statutes, as enacted by HB 7069, governs 

both schools of hope and the additional funding that the Bay, Hamilton, Pinellas, 

Polk, and Volusia county school boards sought under section 1002.333(10). 

It bears repeating that like participation in the broader FEFP funding system, 

decisions to levy capital-millage taxes or pursue funds under the Schools of Hope 
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Program are matters within a local school board’s discretion.  Local boards cannot 

levy taxes at all without specific legislative authorization, Fla. Dep’t of Educ. v. 

Glasser, 622 So. 2d 944, 946–47 (Fla. 1993), and the Local Boards here knowingly 

opted in to HB 7069’s amended requirements for capital-millage funding.  The 

Local Boards that obtained funding from the Schools of Hope Program similarly 

knew that they were seeking funds under the same code section that authorized the 

creation of the program’s namesake “schools of hope.”  Hence, the State’s estoppel 

defense is not just an unfair attempt to hold the Local Boards responsible for their 

“mistaken statements of the law.”  Branca, 634 So. 2d at 606, (cited in Local Bds.’ 

Reply Br. 21–22).  The doctrine of estoppel requires the Local Boards to accept the 

consequences (both bitter and sweet) of the funding decisions that they made with 

eyes wide open. 

C. Speculative Challenges to Schools of Hope and the Standard Charter 

Contract Are Barred by the Failure to Exhaust Administrative 

Remedies. 

The “facial” challenges that the Local Boards and Collier assert to 

HB 7069’s provisions regarding schools of hope (second cause of action) and the 

standard charter contract (fourth cause of action) are fundamentally premature.  In 

addition to the fact that local school boards can prevent schools of hope from 

opening in their districts by improving the quality of any persistently low-

performing public schools, putative concerns about a school board’s ability to 
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negotiate the terms of a particular charter or performance-based agreement cannot 

be addressed in a vacuum. 

As explained in the State’s Answer Brief, charter applicants and their 

school-board sponsors are still expected to “negotiate” charter contracts.  

§ 1002.33(7)(b), Fla. Stat.  The State Board’s implementing rule specifically 

permits negotiated “additions” to and “deletions” from the standard charter 

contract, which is designed to serve as an “initial draft.”  Fla. Admin. Code R. 6A-

6.0786(3).  And the circuit court correctly determined that “the State Defendants’ 

summary judgment evidence belies the Local Boards’ unsworn assertions that 

schools of hope are somehow ‘independent of local district school boards’ or have 

performance-based agreements that ‘will not be negotiated by the district school 

board.’”  (R.4656.)  The Local Boards’ insistence on appeal that “setting specific 

performance standards” during the negotiation process “is effectively prohibited” 

(Local Bds.’ Reply Br. 13) simply ignores indisputable facts. 

Moreover, the statutory provisions governing performance-based agreements 

for schools of hope and the standard charter contract both establish administrative 

procedures to address any specific disputes about the terms of those agreements—

if or when they are negotiated.  See § 1002.333(11)(c), Fla. Stat.; Fla. Admin. Code 

R. 6A-1.0998271(4)(a), (5); § 1002.33(7)(b), Fla. Stat.  This case does not involve 

“facially unconstitutional agency rules” or “agency errors [that] may be so 
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egregious or devastating that the promised administrative remedy is too little or too 

late.”  State ex rel. Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580, 590 (Fla. 1st 

DCA 1977) (cited in circuit court’s Final Order and Judgment (R.4651)).  And the 

Local Boards and Collier “have made no showing that remedies available under 

the [challenged statutes] are inadequate” to address their supposed concerns about 

negotiating charter and performance-based agreements.  Id. at 591.  Complaining 

about contractual terms that have yet to be proposed or negotiated is an exercise in 

futility. 

Finally, assertions that the State has somehow conflated its exhaustion 

defense with its standing defense or an argument about the appropriateness of 

declaratory relief (Local Bds.’ Reply Br. 24–25; Collier Reply Br. 20–23) only 

highlight the overall impropriety of the statutory challenges in this case.  The Local 

Boards and Collier are asking Florida’s courts to second-guess the Legislature and 

undermine statewide policies in connection with incremental education reforms.  

To the extent that the Local Boards and Collier are pursuing those challenges in the 

absence of a concrete dispute about the terms of a charter contract or performance-

based agreement, they should be required to pursue their administrative remedies if 

and when such a dispute actually arises.  And if they seek a declaration that they 

can refuse to apply duly enacted education statutes because of their policy 

disagreements with various aspects of the law, they lack standing to assert those 
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claims (except perhaps with respect to the capital-millage challenge).  In any event, 

all of their claims fail on the merits. 

 CONCLUSION 

The claims in this case boil down to the contention that six statutes related to 

Florida’s statewide public-education system go “too far” and cross undefined 

“constitutional lines” without “conferring a benefit” on local school districts.  

(Local Bds.’ Initial Br. 18, 22; Local Bds.’ Reply Br. 16; cf. Collier’s Initial Br. 30.)  

The circuit court correctly rejected these challenges on the merits.  For the reasons 

given above, as well as those in the State’s Answer Brief, the circuit court’s 

judgment should be affirmed, and this Court should clarify that the Local Boards’ 

and Collier’s claims are also barred by the State’s defenses based on lack of 

standing, the doctrine of estoppel, and the failure to exhaust administrative 

remedies. 
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