
IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT OF FLORIDA 

 
FLORIDA DEPARTMENT OF HEALTH, 
 
 Petitioner, 
 Case No. 1D18-4110 
vs. Original Proceeding 
 L.T. Case No. 2016-CA-00700 
EDWARD MILLER AND SON, INC.,  
 
 Respondent. 
___________________________________/ 

 
THE DEPARTMENT’S MOTION FOR REHEARING, REHEARING 

EN BANC AND ALTERNATIVE MOTION FOR WRITTEN OPINION 
 

Pursuant to Florida Rules of Appellate Procedure 9.330 and 9.331, Petitioner 

Florida Department of Health moves for rehearing, rehearing en banc and, 

alternatively, a written opinion from the Court concerning the denial of the 

Department’s Petition for Writ of Prohibition.   

Background 

 In its Petition for Writ of Prohibition (“Petition”), the Department sought to 

prevent the circuit court from exercising jurisdiction over Respondent Edward Miller 

and Son, Inc.’s (“Miller”) claim for relief.  See generally Pet. For Writ of Prohibition.  

The issue presented to this Court by the Department was whether the circuit court is 

the proper tribunal for Miller’s challenge to the Department’s denial of Miller’s 

license application or whether Miller is required to exhaust remedies under the 

Administrative Procedure Act, Chapter 120, Florida Statutes (“APA”).  Id.  This 
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Court denied the Department’s Petition, citing the Court’s recent opinion in Florida 

Department of Health v. Tropiflora, LLC, 44 Fla. L. Weekly D305 (Fla. 1st DCA 

Jan. 25, 2019).  The Tropiflora opinion issued after this matter was fully briefed.   

Request for Rehearing 

 Tropiflora is cited as the basis for the Court’s denial of the Department’s 

Petition in this case.  In Tropiflora, however, the Court specifically stated that its 

decision was limited to “these facts” (i.e., the facts presented in the case before it).  

Tropiflora at *1, *2 (stating that prohibition relief “is not available under these facts” 

and that “the circumstances here do not justify the relief requested”) (emphasis 

added).  Although the Tropiflora decision is still subject to clarification,1 it is the 

Department’s understanding that its Petition for Writ of Prohibition in Tropiflora 

was denied because, in that case, the circuit court had not yet ruled on the 

Department’s motions requesting dismissal of Tropiflora’s complaint based on 

failure to exhaust administrative remedies.  Tropiflora at *1 (“Unable to obtain a 

ruling on its motions and facing ongoing discovery, the Department filed its petition 

for writ of prohibition.”).  Indeed, the Tropiflora Court noted that “[i]f the trial court 

should dismiss based on the failure-to-exhaust defense and does not, the Department 

                                                           
1 On February 11, 2019, the Department moved for clarification of the Tropiflora 
decision.  See Hillsborough Cnty. Bd. of Cnty. Comm’rs v. Pub. Emps. Relations 
Comm’n, 424 So.2d 132, 134 (Fla. 1st DCA 1982) (holding that an appellate court 
may take official recognition of its own files and records).  
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can remedy that error on direct review.”  Id. at *2, citing Dep’t of Health v. Curry, 

722 So. 2d 874, 875 (Fla. 1st DCA 787) (emphasis added).2  In short, the Court in 

Tropiflora essentially ruled that the Department’s request was premature given the 

circuit court’s failure to render a determination on the Department’s motions 

requesting dismissal of Tropiflora’s complaint.   

The facts of this case, however, are materially different from those of 

Tropiflora.  In this case, the circuit court has ruled (and has denied) the Department’s 

motion to dismiss and motions for summary judgment premised on Miller’s failure 

to exhaust available administrative remedies.  See Pet. For Writ of Prohibition, pp. 

7-10.  As a result, the trial court has directed the Department to proceed to trial on 

Miller’s claims for relief.  Id. at 11-12; also see Reply to Miller’s Response to Pet. 

For Writ of Prohibition and Show Cause Order, p. 6.  In sum, if the Department’s 

position concerning the exhaustion doctrine is correct, the Department will 

nonetheless be subject to a full trial and entry of a final judgment in the circuit court 

(thereby defeating a purpose of the exhaustion requirement).  

                                                           
2 As reflected in the Department’s pending Motion for Clarification, the Department 
does not apprehend that the Tropiflora Court found, or otherwise intended to opine, 
that direct appeal of a final judgment is the exclusive mechanism by which the 
Department may obtain review of adverse rulings on its pre-trial motions seeking 
dismissal of Tropiflora’s action.  See Ex. A, p. 2-3.  However, the Department has 
sought clarification from the Tropiflora Court concerning this particular issue.  Id.  
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Given this factual distinction (and that the exhaustion of administrative 

remedies doctrine is intended to prevent litigation where there is an obligation to 

proceed administratively), the Department respectfully requests rehearing in the 

instant case.  See Dep’t of General Servs. v. Willis, 344 So. 2d 580 (Fla. 1st DCA 

1977) (holding that prohibition is appropriate to prevent excessive exercise of 

jurisdiction in lower tribunal); University of Miami v. Klein, 603 So. 2d 651, 652 

(Fla. 3d DCA 1992) (“Permitting parties to litigate in court where there is a legal or 

contractual obligation to proceed only administratively constitutes a departure from 

the essential requirements of law.”).  In particular, and in accordance with Florida 

Rule of Appellate Procedure 9.330(a)(2)(A), the Department believes that this Court 

may have overlooked or misapprehended the factual distinctions between Tropiflora 

and this case—namely, that the circuit court in this case has ruled upon (and denied) 

the Department’s motions concerning Miller’s failure to exhaust administrative 

remedies, whereas, in Tropiflora, the circuit court has not yet ruled upon the 

Department’s dispositive motions.  The Department did not have opportunity to 

explain this distinction to the Court, as the Tropiflora opinion was issued after full 

briefing here.  

Request for Rehearing En Banc 

 The Department also requests rehearing en banc pursuant to Rule 9.331, as 

the Court’s decision in this case appears contrary to earlier decisions of this Court; 
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in particular, the decisions rendered in Department of General Services v. Willis, 344 

So. 2d 580 (Fla. 1st DCA 1977), Fla. State Bd. of Nursing v. Santora, 362 So. 2d 

116 (Fla. 1st DCA 1978), and Department of Community Affairs v. City of Haines 

City, 43 So. 3d 957 (Fla. 1st DCA 2010).   

 In Willis, this Court expressly held that prohibition is warranted when a circuit 

court exercises jurisdiction in a case where required administrative remedies have 

not been exhausted.  Significantly, the procedural context in Willis is virtually 

identical to the procedural context here.  In Willis, the Florida Department of General 

Services sought and obtained prohibition from this Court after the circuit court 

denied its motions to dismiss the action based on the plaintiff’s failure to exhaust 

administrative remedies under the APA.  In granting prohibition, the Court 

acknowledged that the issue could have been addressed and remedied by 

interlocutory or plenary appeal; it nonetheless determined that a writ of prohibition 

was appropriate because a regular appeal “could not have directly prevented an 

excessive exercise of jurisdiction to entertain further proceedings” in the circuit 

court.  Id.  at 593.   

 Similarly, in Florida State Board of Nursing v. Santora, this Court issued a 

rule nisi in prohibition after a circuit court’s improper denial of a motion to dismiss.  

In Santora, the plaintiff commenced an action in circuit court for injunctive and 

declaratory relief pursuant to Chapter 86, Florida Statutes, challenging a rule 
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adopted by the Florida State Board of Nursing.  After the circuit court denied the 

Board’s motion to dismiss the plaintiff’s complaint, the Board filed a petition of writ 

of prohibition with this Court.  Relying on its earlier decision in Willis, this Court 

granted the writ, citing the plaintiff’s failure to exhaust available remedies under the 

APA.   

More recently, in City of Haines City, the Florida Department of Community 

Affairs sought and obtained a writ of prohibition from this Court after the circuit 

court denied its motion to dismiss Haines City’s complaint for declaratory judgment. 

43 So. 3d 957.  Just as it did in Willis, this Court granted the agency’s petition for 

writ of prohibition and directed the circuit court to dismiss the pending complaint 

based on Haines City’s failure to exhaust administrative remedies.  Id.  

Pursuant to the foregoing, it is clear that this Court has found prohibition as 

an available and appropriate remedy where a circuit court improperly denies an 

agency’s pre-trial motions premised on the exhaustion of administrative remedies 

doctrine.  That is precisely what the Department seeks here.  See Petition, p. 12.  

Accordingly, it seems that this Court decision here recedes from these prior cases 

and is inconsistent with, and contrary to, Willis, Santora and City of Haines City.  

Put another way, to maintain consistency with the decisions rendered in Willis, 
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Santora and City of Haines City, the Department’s Petition should be granted, unless 

the Court determines that the exhaustion doctrine is inapplicable. 3  

Because this Court has not yet reached the merits of the Department’s 

exhaustion argument, the denial of the Department’s Petition conflicts with earlier 

decisions of this Court which expressly recognize prohibition as an appropriate 

remedy for a circuit court’s improper refusal to apply the exhaustion of 

administrative remedies doctrine.  In other words, prohibition is appropriate at this 

juncture and there appears no basis under the Court’s precedent for the denial of the 

Department’s Petition without resolution of the merits of the underlying exhaustion 

claim.  Moreover, if it was this Court’s intent to recede from Willis, Santora and City 

of Haines City, then en banc review would be appropriate and necessary to ensure 

uniformity in the Court’s decisions. See Jones v. State, 790 So. 2d 1194 (Fla. 1st 

DCA 2001) (stating that an intra-district conflict may justify en banc review even if 

it does not meet the more exacting definition of an express and direct conflict in the 

context of the supreme court’s discretionary jurisdiction).   

Alternative Request for Written Opinion 

 Alternatively, the Department respectfully requests a written opinion from the 

Court, as the Department believes a written opinion would provide guidance to the 

                                                           
3 Given the Court’s citation to Tropiflora, it appears the Court has not reached the 
merits of the Department’s exhaustion argument. 
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parties (specifically, the Department) concerning the extent to which a circuit court’s 

refusal to apply the exhaustion of administrative remedies doctrine may be remedied 

via original proceedings, as opposed to direct appeal upon entry of an adverse final 

judgment.4  Although direct appeal of a final judgment is certainly a vehicle to obtain 

review of a circuit court’s refusal to apply the exhaustion of administrative remedies 

doctrine (see, e.g., Cury, 722 So. 2d at 875; Fla. Dep’t of Agric. & Consumer Servs. 

v. City of Pompano, 792 So. 2d 539 (Fla. 4th DCA 2001)), there are numerous 

instances in which this Court, and other district courts of appeal, have issued 

extraordinary writs mandating dismissal against parties that file circuit court actions 

before exhausting administrative remedies.  See, e.g., Dep’t of Community Affairs v. 

City of Haines City, 43 So. 3d 957 (Fla. 1st DCA 2010) (granting petition for writ of 

prohibition and directing circuit court to dismiss complaint for declaratory judgment 

for failure to exhaust administrative remedies); State Farm Mutual Auto. v. Gibbons, 

860 So. 2d 1050, 1051-52 (Fla. 5th DCA 2003) (granting petition for writ of 

certiorari to review denial of defendant’s motion for summary judgment on the 

pleadings and concluding that plaintiff’s complaint should have been dismissed 

because she failed to pursue and exhaust administrative remedies); City of Sunny 

Isles Beach v. Publix Super Markets, Inc., 996 So. 2d 238 (Fla. 3d DCA 2008) 

                                                           
4 See Fla. R. of App. P. 9.330(a)(2)(D)(iii)b. (authorizing a motion for written 
opinion where party believes a written opinion would provide guidance to the parties 
or lower tribunal when the issue is expected to recur in future cases). 
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(granting petition for writ of prohibition to preclude circuit court from exercising its 

jurisdiction over declaratory judgment action where plaintiff failed to exhaust its 

administrative remedies); People’s Trust Ins. Co. v. Pesta, 199 So. 3d 970 (Fla. 4th 

DCA 2016) (granting petition for writ of certiorari to review denial of defendant’s 

motion to dismiss and concluding that plaintiff’s complaint should have been 

dismissed because she failed to pursue and exhaust her administrative remedies).5 

Pursuant to the foregoing authority, the Department understands that original 

proceedings may be had to prevent the exercise of circuit court jurisdiction where 

there is an obligation for the parties to proceed administratively.  Because, in this 

case, there is nothing left but the trial and entry of a final judgment, it is unclear to 

the Department why the circuit court should be permitted to proceed, unless, of 

course, the Court has determined that the exhaustion doctrine is inapplicable in this 

case.  Given the Court’s citation to Tropiflora, however, it does not appear that the 

Court has resolved the merits of the Department’s exhaustion argument.  

As this Court is likely aware, the Department’s licensure decisions relating to 

medical marijuana treatment centers have been and still are subject to ongoing 

                                                           
5 The Department believes that its Petition seeks the proper remedy in this instance.  
To the extent that this Court disagrees, however, the Court is authorized to treat the 
Department’s Petition as seeking the proper relief.  Fla. R. App. P. 9.040(c) (“If a 
party seeks an improper remedy, the cause shall be treated as if the proper remedy 
had been sought; . . .”); Klein, 603 So. 2d at 652 (treating petition for writ of 
prohibition as petition for writ of certiorari).  
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litigation in various lower tribunals, including the APA tribunals and the Circuit 

Court for Leon County.  Given ongoing litigation and foreseeable, future litigation 

concerning the Department’s licensure decisions through the APA and circuit court, 

the Department expects that this issue may likely recur in future cases.  As a result, 

the Department seeks a written opinion from the Court concerning the denial of its 

Petition, as a written opinion may clarify the circumstances under which original 

proceedings may be had to prevent a circuit court from exercising its jurisdiction 

over a declaratory judgment action where the plaintiff has failed to exhaust its 

administrative remedies.  Clarity concerning this issue will prevent the Department 

from further burdening this Court with future original proceedings relating to circuit 

court litigants’ failure to pursue available remedies under the APA.  

Moreover, a written opinion would allow the Department the opportunity to 

make a more informed decision on whether discretionary review from the Florida 

Supreme Court could and should be sought.  See Fla. R. App. P. 9.330(a)(2)(D)(i) 

(authorizing a motion for written opinion where a written opinion would provide a 

legitimate basis for supreme court review).  In this regard, the Department believes 

that a written opinion in this matter may conflict with the decisions of other district 

courts of appeal.  See, e.g., Dep’t of Envtl. Prot. v. PZ Constr. Co., 633 So. 2d 76 

(Fla. 3d DCA 1994) (reversing nonfinal order granting injunction and directing trial 

court to dismiss action for failure to exhaust administrative remedies).    



11 
 

Conclusion 

For the foregoing reasons, the Department requests for rehearing, rehearing 

en banc and, alternatively, a written opinion from the Court concerning the denial of 

the Department’s Petition for Writ of Prohibition, as noted above. 

Respectfully submitted, 

 
/s/ Eduardo S. Lombard   
Eduardo S. Lombard 
Florida Bar No. 0153590 
Angela D. Miles 
Florida Bar No. 072495 
 
Radey Law Firm 
301 S. Bronough Street, Suite 200 
Tallahassee, Florida 32301 
(850) 425-6654 
elombard@radeylaw.com   
Secondary: lmcelroy@radeylaw.com 
amiles@radeylaw.com 
Secondary: sspringfield@radeylaw.com 
Counsel for Petitioner Florida 
Department of Health  
 

CERTIFICATE OF COMPLIANCE WITH RULE 9.331(d)(2) 
 

I express a belief, based on a reasoned and studied professional judgment, that 

the panel decision is contrary to the following decisions of this court and that a 

consideration by the full court is necessary to maintain uniformity of decisions in 

this court: Department of General Services v. Willis, 344 So. 2d 580 (Fla. 1st DCA 

1977), Fla. State Bd. of Nursing v. Santora, 362 So. 2d 116 (Fla. 1st DCA 1978), 

mailto:elombard@radeylaw.com
mailto:elombard@radeylaw.com
mailto:lmcelroy@radeylaw.com
mailto:lmcelroy@radeylaw.com
mailto:amiles@radeylaw.com
mailto:amiles@radeylaw.com
mailto:sspringfield@radeylaw.com
mailto:sspringfield@radeylaw.com
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and Department of Community Affairs v. City of Haines City, 43 So. 3d 957 (Fla. 1st 

DCA 2010).   

CERTIFICATE OF SERVICE 
 

I certify that on March 18, 2019, this document was filed through the Court’s 

electronic filing system, which shall serve a copy by email to the following counsel 

of record, constituting compliance with the service requirements of Fla. R. Jud. 

Admin. 2.516(b)(1) and Fla. R. App. P. 9.420: 

 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  
 

Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
 

Counsel for Respondent Edward Miller and Son, Inc. 
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Served via hand delivery to: 
The Honorable Karen Gievers 
Circuit Court Judge 
Leon County Courthouse 
301 South Monroe Street, Room 365-D 
Tallahassee, Florida 32301 
 
Served via email to: 
Lynn Underwood 
Judicial Assistant to The Honorable Karen Gievers 
UnderwoodL@leoncountyfl.gov 
 
 

/s/ Eduardo S. Lombard   
Eduardo S. Lombard 
Florida Bar No. 0153590 
 
Counsel for Petitioner Florida 
Department of Health 

 


