
1 
 

IN THE DISTRICT COURT OF APPEAL 
OF THE STATE OF FLORIDA, FIRST DISTRICT 

 
CASE NO. 1D18-4110 
L.T. CASE NO. 2016-CA-000700 

 
FLORIDA DEPARTMENT OF HEALTH, 
 

Petitioner, 
 
v. 
 
EDWARD MILLER AND SON, INC., 
 

Respondent. 
_____________________________________/ 
 

RESPONDENT EDWARD MILLER AND SON, INC.’S RESPONSE TO  
PETITIONER’S MOTION FOR REHEARING, REHEARING  

EN BANC AND ALTERNATIVE MOTION FOR WRITTEN OPINION   
 
 Respondent Edward Miller and Son, Inc. (Miller) hereby opposes The 

Department’s Motion for Rehearing, Rehearing En Banc and Alternative Motion for 

Written Opinion. As explained below, the Motion is meritless. 

INTRODUCTION 

 Petitioner’s Motion should be summarily denied. Like the Department’s 

Petition for Writ of Prohibition—which predictably failed but succeeded in delaying 

a long-scheduled trial—the main goal of the Motion appears to be further delay.  

This Court resolved this case by denying the Petition in an opinion citing to 

an almost identical case decided one month earlier in Florida Department of Health 
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v. Tropiflora, LLC, Case No. 1D17-2796, 44 Fla. L. Weekly D305 (Fla. 1st DCA 

Jan. 25, 2019). If the Department had an issue with this Court’s legal analysis, the 

time to question it would have been in a motion for rehearing or rehearing en banc 

in Tropiflora. But it filed no such motion, requesting only clarification—and this 

Court denied that motion. Tropiflora is now final—and the law of this District. The 

Court is required to follow its own precedent. There is no basis for the Department 

to challenge an opinion that did nothing more than cite controlling precedent.   

I. REHEARING SHOULD BE DENIED  

Petitioner first argues that this Court overlooked or misapprehended that this 

case is purportedly distinguishable from Tropiflora. It claims the Court’s decision in 

Tropiflora was premised on the circuit court not yet having ruled on the applicability 

of the failure-to-exhaust-administrative-remedies defense. This Court did not 

overlook or misapprehend Tropiflora. The Department simply mischaracterizes its 

holding. In any event, as was true in Tropiflora, the circuit court here has not decided 

whether the failure-to-exhaust-administrative-remedies defense applies. 

In Tropiflora, this Court applied a well-established and unassailable principle, 

that prohibition is unavailable where the trial court’s jurisdiction is not in question, 

to an action over which Petitioner admitted the circuit court had jurisdiction. The 

Court’s holding makes clear that the petition was denied because a failure to exhaust 
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administrative remedies does not deprive the circuit court of jurisdiction, not because 

the trial court had not yet ruled:  

The claims Tropiflora has asserted—those for declaratory 
judgment and a writ of mandamus—are not “within a class 
of cases” the trial court “is forbidden to consider.” Indeed, 
as the Department acknowledges in its brief, the failure-
to-exhaust defense—if successful—would not deprive the 
trial court of subject-matter jurisdiction.  

 
Tropiflora, 44 Fla. L. Weekly D305.1  

In so holding, this Court merely applied the holding of the en banc Court in 

Haridopolos v. Citizens for Strong Sch., Inc., 81 So. 3d 465 (Fla. 1st DCA 2011), 

that a writ of prohibition is unavailable to challenge a circuit court’s decision 

whether to apply a judicial policy doctrine. As the en banc Court held in 

Haridopolos, such issues are appropriately raised on appeal from final judgment, not 

through a petition for writ of prohibition. Haridopolos, 81 So. 3d at 468.  

Despite that in Haridopolos the trial court had denied a motion to dismiss, this 

Court expressly rejected the contention (mirroring Petitioner’s contention here) that 

the potential expense of trial warranted prohibition. See id. at 467-468 (“That a non-

final order puts the parties to the expense of a trial that an appeals court may later 

determine to have been unnecessary is not a proper ground for the grant of a petition 

                                           
1 The Court’s reasoning in Tropiflora was almost identical to the primary argument 
raised in Miller’s response to the petition, even quoting the same passage of 
Haridopolos. Response at 5-6. Thus, contrary to its contention, Petitioner had ample 
opportunity to address the issue in its Reply.  
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for” an extraordinary writ) (quoting Naghtin v. Jones, 680 So.2d 573, 576 (Fla. 1st 

DCA 1996)). Tropiflora simply followed Haridopolos; its holding was neither novel 

nor limited to minute details of the case. Neither decision depended on whether the 

trial court had ruled on a motion to dismiss.     

 Second, even if the holding in Tropiflora would have been dependent on the 

circuit court not yet having ruled on the failure-to-exhaust defense, it would still be 

on point. The trial court here has not ruled on the applicability of the failure-to-

exhaust defense, but rather has held only that “there remain disputed questions of 

fact to be decided regarding the affirmative defenses asserted, including the claimed 

failure to exhaust administrative remedies.” Appendix to the Petition at 553-554. 

Thus, even if Tropiflora would have turned on the circuit court not yet having ruled 

on the failure-to-exhaust defense, it would still be controlling here.  

Neither Department of General Servs. v. Willis, 344 So. 2d 580 (Fla. 1st DCA 

1977), nor University of Miami v. Klein, 603 So. 2d 651, 652 (Fla. 3d DCA 1992), 

supports rehearing. In resolving this appeal, this Court did no more than cite 

Tropiflora. The Department’s real complaint is that Tropiflora purportedly 

contravenes Willis or Klein, but the Department did not move for rehearing in 

Tropiflora. It is too late to do so now.  

In any event, Tropiflora is not inconsistent with either decision. As explained 

in Miller’s response to the petition, Willis involved an action to enjoin an 
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administrative agency, not for declaratory judgment. And Klein involved an action 

for damages brought in circuit court where, unlike Chapter 120, the statutory scheme 

(The Florida Birth–Related Neurological Injury Compensation Plan, § 766.301 et. 

seq., Florida Statutes) does deprive circuit courts of jurisdiction. Rehearing should 

be denied.  

II. There is No Basis for Rehearing En Banc    

As noted this Court’s opinion does no more than cite Tropiflora, 44 Fla. L. 

Weekly D305. With no description of the facts of the case, the opinion can have no 

effect on other cases. Thus, Petitioner’s request for rehearing en banc is improper 

and due to be denied for the simple reason that Petitioner “does not and cannot 

suggest that the court’s decision has any impact upon the…jurisprudence of this 

state.” Gainesville Coca-Cola v. Young, 632 So. 2d 83, 84 (Fla. 1st DCA 1993).  

Indeed, this Court’s decision here is fully harmonious with this Court’s 

precedent in the most similar case it has decided, Tropiflora. To the extent the 

Department believes Tropiflora conflicts with Department of General Services v. 

Willis, 344 So. 2d 580 (Fla. 1st DCA 1977), Fla. State Bd. of Nursing v. Santora, 

362 So. 2d 116 (Fla. 1st DCA 1978), or Department of Community Affairs v. City of 

Haines City, 43 So. 3d 957 (Fla. 1st DCA 2010), it could and should have moved 

for rehearing en banc in that case. But it did not. Tropiflora is now final and the 

binding precedent of this Court.  
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Indeed, even if the Department would have filed such a motion in Tropiflora, 

it would have failed. That is because this Court’s en banc precedent—issued 

subsequent to the three cases that Petitioner says are in conflict—mandated denial 

of its petition for writ of prohibition. Sitting en banc, this Court held in 2011 that 

where the trial court “has subject matter jurisdiction,…proceedings should be 

permitted to run their course there, with resort to appeal after the lower court 

proceedings conclude,” with prohibition available “[o]nly where a tribunal purports 

to exercise jurisdiction over a case falling within a class of cases it is forbidden to 

consider.” Haridopolos, 81 So. 3d at 468.  

And as the Court observed in Tropiflora, the Department has conceded that 

“the failure-to-exhaust defense—if successful—would not deprive the trial court of 

subject-matter jurisdiction.” Tropiflora, 44 Fla. L. Weekly D305.2 Thus, denial of 

the petition was mandated by the en banc precedent of Haridopolos. As such, there 

would have been no valid basis for rehearing en banc in Tropiflora based on panel 

decisions predating that en banc precedent, even if the Department would have 

                                           
2 The Department could not credibly argue otherwise. See §120.73, Fla. Stat. 
(“Nothing in this chapter shall be construed…to divest the circuit courts of 
jurisdiction to render declaratory judgments under the provisions of chapter 86”); 
Dept. of Revenue v. Brock, 576 So. 2d 848, 850 (Fla. 1st DCA 1991) (“The 
exhaustion requirement is a court-created prudential doctrine; it is a matter of policy, 
not of power.”) (citing Gulf Pines Memorial Park, Inc. v. Oaklawn Memorial Park, 
361 So.2d 695 (Fla.1978)). 
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requested it. Rehearing en banc is even less appropriate here, where the Court merely 

cited Tropiflora without elaboration.   

III. Petitioner Is Not Entitled to a More Elaborate Written Opinion   

Petitioner erroneously asks this Court to issue a “written opinion.” That 

request should be denied for the simple reason that the Court has already issued a 

written opinion in this case, albeit a short one, which explained why the petition for 

writ of prohibition was denied. Florida Rule of Appellate Procedure 9.330 authorizes 

parties to request that a written opinion be issued in the first instance, not to request 

a more elaborate written opinion when one has already been issued. 

Even if it were otherwise, this Court has already issued a more elaborate 

explanation of why prohibition is unavailable in these circumstances—within the 

past few months—in Tropiflora. There is no need for this Court to reiterate that full 

analysis for a second time here.  If Petitioner desires a better understanding of the 

basis for the Court’s decision, it can simply read the Tropiflora opinion. There this 

Court explained that prohibition is unavailable when the trial court’s jurisdiction is 

not in question and that the application of the exhaustion-of-administrative-remedies 

defense is an issue to reviewed on appeal from final judgment.3      

                                           
3 For an even more elaborate explanation, Petitioner can look to this Court’s en banc 
decision in Harodopolos, on which the Court primarily relied in Tropiflora. 
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Petitioner says it wants to know “the extent to which a circuit court’s refusal 

to apply the exhaustion of administrative remedies doctrine may be remedied via 

original proceedings, as opposed to direct appeal upon entry of an adverse final 

judgment.” But even if the circuit court here had “refused” to apply the exhaustion-

of-administrative-remedies defense (in reality, it has ruled only that disputed fact 

issues need to be resolved to determine whether the defense applies), this Court has 

already given the Department the guidance it supposedly is seeking.   

In Haridopolos, the Court explained that so long as the trial court “has subject 

matter jurisdiction, …proceedings should be permitted to run their course there, with 

resort to appeal after the lower court proceedings conclude[.]” 81 So. 3d at 468. And 

in Tropiflora, the Court told the Department specifically that “[i]f the trial court 

should dismiss based on the failure-to-exhaust defense and does not, the Department 

can remedy that error on direct review.” Tropiflora, 44 Fla. L. Weekly D305. The 

Court in Haridopolos further held that certiorari relief—which was not requested 

here—is also unavailable to review the denial of a motion to dismiss, because such 

a denial can be remedied on appeal from final judgment.4 And as Petitioner admits 

in its Motion (at page 2, footnote 2), it asked this Court for the same “clarification” 

                                           
4 The Department did not petition for certiorari relief here, likely because any such 
petition would have been untimely, given that the circuit court denied its motion for 
summary judgment in February 2018—more than six months before the Department 
filed its petition. Nor could it have shown a failure to comply with the essential 
requirements of the law or that any purported error could not be remedied on appeal.   
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in its motion for clarification in Tropiflora. Just as the Court denied that motion, it 

should reject Petitioner’s request for such “clarification” here. 

Finally, Petitioner’s assertion that a more elaborate “written opinion would 

allow the Department the opportunity to make a more informed decision on whether 

discretionary review from the Florida Supreme Court could and should be sought” 

does not meet the requirements of Rule 9.330(a)(2)(D). Undoubtedly, every litigant 

that receives a disappointing result by way of a Per Curium Affirmance or citation 

opinion would prefer a more elaborate opinion to help it make “a more informed 

decision” about whether to seek further review.  

But Rule 9.330(a)(2)(D) requires that the moving party set forth a “legitimate 

basis for supreme court review” in its motion for written opinion, not merely to state 

that it wants more information to decide whether such a basis exists. The only 

attempt Petitioner makes to set forth a basis for further review is to say it “believes 

that a written opinion in this matter may conflict with” Department of Environmental 

Protection v. PZ Construction Co., 633 So. 2d 76 (Fla. 3d DCA 1994). But in PZ 

the Third District did not address the propriety of granting a writ of prohibition, but 

rather addressed an “appeal[] from a nonfinal order granting an emergency 

injunction[.]” PZ Const. Co., Inc., 633 So. 2d at 77. Given that it does not address 

writs of prohibition, PZ could not (and does not) conflict with this Court’s decision 

to deny a writ of prohibition here. 
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CONCLUSION 

 Petitioner’s Motion is meritless and should be summarily denied.  

Respectfully submitted,   

 
 
 
 
 
 
 
By: 

BUSHELL LAW, P.A. 
Counsel for Respondent 
6400 North Andrews Avenue 
Suite 505 
Fort Lauderdale, Florida 33309 
Phone: 954-666-0220 
 
   s/ Daniel A. Bushell 

    Daniel A. Bushell 
    Florida Bar No. 0043442 
    dan@bushellappellatelaw.com 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 29, 2019, a true and correct copy of the 

foregoing is being served by e-mail to Eduardo S. Lombard, Esquire, Radey Law 

Firm, 301 S. Bronough Street, Suite 200, Tallahassee, FL 32301 

(elombard@radeylaw.com). 

     s/ Daniel A. Bushell 
 Daniel A. Bushell  
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