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STATEMENT OF IDENTITY AND INTEREST IN THE CASE 
 

DFMMJ Investments, LLC d/b/a Liberty Health Sciences, Acreage Florida, 

Inc., 3 Boys Farm, LLC, d/b/a 3 Boys Farm, MME Florida, LLC d/b/a as MedMen, 

Perkins Nursery, Inc., Deleon’s Bromeliads, Inc., San Felasco Nurseries, Inc. d/b/a 

Harvest, Better-Gro Companies, LLC d/b/a Columbia Care Florida, and Dewar 

Nurseries, Inc.  (collectively “Amici”) are medical marijuana treatment centers 

(“MMTCs”) that are licensed pursuant to section 381.986, Florida Statutes.  As 

licensed MMTCs, the Amici are authorized, and required, to cultivate, process, and 

dispense medical marijuana (the “Vertical Integration Requirement”). See § 

381.986(8)(e), Fla. Stat. (“A licensed medical marijuana treatment center shall 

cultivate, process, transport, and dispense marijuana for medical use.”) 

The Amici obtained their respective MMTC licenses in reliance on the Vertical 

Integration Requirement and have invested millions of dollars into their existing 

facilities to in order to comply with the Vertical Integration Requirement. The Amici 

made these investments, and continue to make substantial capital investments, to 

ensure they have the facilities and infrastructure necessary to dispense medical 

marijuana to qualified patients.  

Additionally, as operators in an industry that remains federally illegal, it is 

essential that the Amici have a stable and robust state regulatory framework to 
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follow.1 Without such a framework, MMTCs are left in a legal grey area that 

potentially implicates federal law and threatens their ability to obtain ancillary 

services such as financial services.       

The July 9, 2019, panel decision concluded that the Vertical Integration 

Requirement “directly conflicts with the constitutional amendment and, appellee has 

demonstrated a substantial likelihood of success in procuring a judgment declaring 

[the Vertical Integration Requirement] unconstitutional.” Slip Op. at 6. As 

recognized by Judge Wetherell in his opinion dissenting in part, the panel decision 

“will effectively mandate an immediate change in the entire structure of the medical 

marijuana industry in Florida.” Id. at 13 (Wetherell, J., concurring in part and 

dissenting in part).    Further, it will “create a regulatory vacuum that will need to be 

																																																								
1 In 2013, the United States Justice Department issued a memorandum that offered 
guidance to federal prosecutors concerning marijuana enforcement under federal 
law.  That memo, known as the “Cole Memo”, explained that “[i]n jurisdictions 
that have enacted laws legalizing marijuana in some form and that have also 
implemented strong and effective regulatory and enforcement systems to control 
the cultivation, distribution, sale, and possession of marijuana, conduct in 
compliance with those laws and regulations is less likely to threaten…federal 
priorities….” Cole Memo at 3 (August 29, 2013) available at: 
https://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf. The 
Cole Memo was rescinded in 2018 by then-Attorney General Sessions and replaced 
with a policy that allows individual United States attorneys to weigh all relevant 
considerations when deciding whether to prosecute marijuana activities. See 
Sessions Memo (January 4, 2018) available at: https://www.justice.gov/opa/press-
release/file/1022196/download. 
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immediately filled by an entirely new regulatory scheme in order to avoid an 

unregulated marketplace for medical marijuana.”  Id. at n.4. 

The panel decision implicates the Amici’s interests in protecting their 

vertically integrated operations and Florida’s vertically integrated marketplace, as 

well their interests in ensuring that Florida has a strong and effective medical 

marijuana regulatory system.    

SUMMARY OF THE ARGUMENT 

This Court may grant rehearing en banc if the case or issue is of “exceptional 

importance”.  Fla. R. App. P. 9.331(a).  A case is of exceptional importance if it 

affects large numbers of persons or it has a significant impact on a particular area of 

jurisprudence.  See In the Interest of D.J.S., 563 So. 2d 655, 657 (Fla. 1st DCA 1990) 

at n.2; Gainesville Coca-Cola v. Young, 632 So. 2d 83, 84 (Fla. 1st DCA 1993). 

 This case is exceptionally important because it affects existing MMTCs and 

Florida’s qualified patient population.  The panel decision recognized that its partial 

affirmance of the trial court’s temporary injunction created a regulatory void; 

however, it failed to recognize the impact of this regulatory void on existing MMTCs 

and qualified patients. The panel decision undermines section 381.986’s regulatory 

framework while not providing the Department or existing MMTCs with any 

guidance as to which provisions in section 381.986 remain enforceable. This has 
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resulted in an uncertain regulatory environment that adversely impacts patients and 

existing MMTCs.  

  A review of several provisions in section 381.986 illustrates the uncertainties 

faced by MMTCs under the panel decision.  Section 381.986(8)(b), Florida Statutes, 

prohibits a MMTC from holding more than one license. The panel decision appears 

to require separate MMTC licenses for the cultivation, processing, and dispensing 

of medical marijuana. If existing MMTCs are prohibited from continuing to perform 

all three activities, this essentially make vertical integration illegal. Such chaos and 

uncertainty will result in an immediate reduction in the amount of medical marijuana 

available to qualified patients. 

    Section 381.986(8)(d), Florida Statutes, requires MMTCs to implement 

seed-to-sale tracking systems that trace medical marijuana from when it is planted 

to when it is dispensed. The panel decision contemplates that medical marijuana will 

be transferred between MMTCs; however, nothing in section 381.986(8)(d) requires 

one MMTC’s seed-to-sale system to integrate with another MMTC’s seed-to-sale 

system. Thus, there is no requirement that medical marijuana must be tracked when 

transferred between MMTCs.  The inability to track medical marijuana at all times 

is a significant flaw in the regulatory system. 

   Section 381.986(8)(e), Florida Statutes, requires a MMTC to remain in 

compliance with the criteria and representations made in its initial application for 
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licensure. It is unclear whether a MMTC must remain in compliance with its initial 

application in light of the panel decision.  If not, a MMTC could immediately 

terminate its vertically integrated operations.  This raises many important questions 

that are unanswered under the existing regulatory framework. 

   Further, the evidence suggests that the existing regulatory framework is 

working as the market is growing in a controlled manner that is consistent with the 

resources allocated to the Department by the legislature for the administration and 

enforcement of the medical marijuana program. 

 Finally, this case is of exceptional importance because it has a monumental 

impact on Florida’s medical marijuana jurisprudence.  Specifically, the case could 

result in a complete restructuring of Florida’s medical marijuana program.  

ARGUMENT 

I. THIS CASE IS OF EXCEPTIONAL IMPORTANCE 
BECAUSE THE PANEL DECISION PLACES FLORIDA’S 
MEDICAL MARIJUANA PROGRAM IN TURMOIL. 

 
A. The standard for granting reharing en banc.   

 
Florida Rule of Appellate Procedure 9.331(a) provides that a court may grant 

rehearing en banc if the case or issue is of “exceptional importance”.  This Court has 

not announced a definitive test for determining whether a case or issue is 

exceptionally important.  See In re Jane Doe 13-A, 136 So. 3d 748, 754 (Fla. 1st 

DCA 2014) (Rowe, J., dissenting on denial of hearing en banc); see also Childers v. 
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State, 936 So. 2d 585, 612 (Fla. 1st DCA 2006) (Ervin, J., concurring and 

dissenting). However, the Court has stated that the following cases are appropriate 

for en banc review under the “exceptional importance” standard: “(1) cases that may 

affect large numbers of persons, and (2) cases that interpret fundamental legal or 

constitutional rights.”  In the Interest of D.J.S., 563 So. 2d 655, 657 (Fla. 1st DCA 

1990) at n.2. It has also been suggested that a case that has a significant impact on a 

particular area of jurisprudence is of “exceptional importance.” See Gainesville 

Coca-Cola v. Young, 632 So. 2d 83, 84 (Fla. 1st DCA 1993) (finding that the case is 

not of exceptional importance because the court’s decision will not have any impact 

upon the workers’ compensation jurisprudence of this state); see also Locke v. State, 

719 So. 2d 1249, 1254 (Fla. 1st DCA 1998) (Webster J., dissenting) (stating that the 

case is not of exceptional importance because “[t]he outcome will have no great 

impact on either this court or the circuit courts”.) 

B. This case affects the existing MMTCs and Florida’s qualified 
patient population.    

 
The panel decision upheld the trial court’s temporary injunction to the extent 

it prevents the Department of Health (the “Department”) from enforcing the 

unconstitutional provisions in section 381.986, Florida Statutes. Slip Op. at 9.  

However, the panel decision rejected the trial court’s requirement that the 

Department begin registering MMTCs because “the public interest would not be 

served by requiring the Department to register MMTCs pursuant to a preliminary 
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injunction without applying other regulations to uphold the safety of the public.” Id. 

The panel decision modified the trial court’s temporary injunction by giving the 

Department a reasonable period of time to promulgate rules which uphold the safety 

of the public before requiring the Department to begin registering MMTCs. Id. In 

giving the Department a reasonable period of time to promulgate rules that uphold 

the safety of the public, the panel decision acknowledged that its holding created a 

regulatory void that needs to be filled before registering new MMTCs. The panel 

decision fell short, however, of acknowledging the impact of the regulatory void on 

existing MMTCs and Florida’s medical marijuana program. 

In his opinion dissenting in part from the panel decision, Judge Wetherell 

expressly recognized the impact the regulatory void will have on existing MMTCs 

and Florida’s medical marijuana program, noting that the panel decision “will create 

a regulatory vacuum that will need to be immediately filled by an entirely new 

regulatory scheme in order to avoid an unregulated marketplace for medical 

marijuana.” Id. at 13 n.4.  

As recognized by Judge Wetherell, the panel decision leaves Florida’s 

medical marijuana program in turmoil. Section 381.986 was crafted with the 

understanding that MMTCs must be vertically integrated.  The panel decision’s 

conclusion that the Vertical Integration Requirement is unconstitutional undermines 

the entire regulatory framework contained in section 381.986.  Further, the panel 
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decision does not provide the Department or existing MMTCs with any guidance as 

to which provisions in section 381.986 remain enforceable. This has resulted in an 

uncertain regulatory environment for an industry that remains federally illegal and, 

therefore, demands certainty at the state level. As is discussed below, these 

uncertainties affect both the existing MMTCs and Florida’s large qualified patient 

population.2  

There are several specific provisions in section 381.986 not directly related to 

the Vertical Integration Requirement that illustrate the uncertainties faced by the 

Department and the existing MMTCs in light of the panel decision.  Section 

381.986(8)(b), Florida Statutes, prohibits an individual or entity from holding more 

than one MMTC license. Under the panel decision, it appears the Department is 

required to issue a separate MMTC license for cultivation, a separate MMTC license 

for processing, and a separate MMTC license for dispensing. Thus, if an entity wants 

to perform all three activities or, as is the case for the existing MMTCs, already 

performs all three activities, it must obtain three separate licenses. This raises the 

																																																								
2 As of August 2, 2019, there were 251,172 active qualified patients in Florida.  
See Fla. Dep’t of Health, Office of Medical Marijuana Use, Weekly Update at 1 
(August 2, 2019) available at: https://s27415.pcdn.co/wp-
content/uploads/ommu_updates/2019/080219-OMMU-Update.pdf  The 
Department is the agency charged with maintaining the medical marijuana use 
registry. See §381.986(5)(a), Fla. Stat.   This Court may take judicial notice of 
these numbers because they are “[f]acts that are not subject to dispute because they 
are capable of accurate and ready determination by resort to resources whose 
accuracy cannot be questioned.” § 90.202(12), Fla. Stat.  
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question of whether the existing MMTCs can continue to cultivate, process, and 

dispense medical marijuana under the panel decision.  Essentially, vertical 

integration would go from being mandated to illegal. If the existing MMTCs are not 

allowed to continue to perform all three activities, this will significantly and 

immediately reduce the amount of medical marijuana available to qualified patients.  

Next, section 381.986(8)(d), Florida Statutes, requires the Department to 

establish, maintain, and control a seed-to-sale tracking system that traces marijuana 

from when it is planted to when it is dispensed to a qualified patient.  The seed-to-

sale system is essential in preventing diversion of marijuana and for recall of 

contaminated products.  An MMTC is allowed to use its own seed-to-sale system 

(provided that it integrates with the Department’s seed-to-sale system) or the 

Department’s seed-to-sale system. Id.  The Department has not yet established a 

seed-to-sale system – leaving each MMTC to use its own system. Because section 

381.986 does not contemplate the transfer of medical marijuana between MMTCs, 

nothing in section 381.986(8)(d) requires one MMTC’s seed-to-sale system to 

integrate with another MMTC’s seed-to-sale system. Thus, until such time as the 

Department establishes its own seed-to-sale system or adopts regulations governing 

the transfer of medical marijuana between MMTCs, there is no way to ensure that 

medical marijuana transferred from one MMTC to another can be tracked at all 

times. The lack of an adequate tracking system is a significant deficiency in Florida’s 
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regulatory system and is of great concern to the Amici in light of marijuana’s status 

under federal law.  

A third provision of note is section 381.986(8)(e), Florida Statutes, which 

requires a MMTC to remain in compliance with the criteria and representations made 

in its initial application for licensure.3 All of the existing MMTCs filed applications 

to be licensed as dispensing organizations under the 2014 version of section 

381.986.4 The 2014 version required dispensing organizations to be vertically 

integrated. Accordingly, the applications filed by the existing MMTCs contemplated 

a vertically integrated system and include representations regarding their vertically 

integrated operations.5 Under the panel decision, the Department is prohibited from 

enforcing section 381.986(8)(e)’s requirement that MMTCs “cultivate, process, 

transport, and dispense marijuana for medical use.” It is unclear whether section 

381.986(8)(e)’s requirement that an existing MMTC must remain in compliance 

with the criteria and representation made in its application for licensure is 

																																																								
3 Alternatively, an MMTC may obtain a variance from representations made in the 
original application pursuant to section 381.986(8)(e), Fla. Stat. 	
4 The 2014 version of section 381.986 authorized dispensing organizations to 
dispense low-THC cannabis to patients suffering from cancer or a physical medical 
condition that chronically produces symptoms or seizures or severe and persistent 
muscle spasms. See §381.986, Fla. Stat. (2014). 
5 Under section 381.986(8)(a)1., MMTCs that filed applications for licensure as 
dispensing organizations in 2014 are held to the representations in their 2014 
applications; however, they may obtain variances from those representations in 
accordance with section 381.986(8)(e).  



	 	 	 	11 

enforceable.  If the MMTC is no longer required to remain in compliance with its 

application, then an existing MMTC could immediately discontinue its vertically 

integrated operations.  This raises many other questions, including whether a 

vertically integrated MMTC can distribute medical marijuana to a non-vertically 

integrated MMTC6, whether a vertically integrated MMTC can contract with a non-

vertically integrated MMTC to process its medical marijuana7, and whether a 

vertically-integrated MMTC could authorize a non-vertically integrated MMTC to 

sell its finished products at retail. These questions further underscore the uncertainty 

surrounding Florida’s existing medical marijuana program. 

Further, there is no evidence that the existing regulatory framework has 

resulted in a shortage of medical marijuana to qualified patients. As noted by Judge 

Wetherell, the existing regulatory framework appears to be serving the public 

interest because “it is undisputed that medical marijuana is being produced and sold 

to qualifying patients.” Slip Op. at 14 (Wetherell, J., concurring in part and 

dissenting in part).  More to the point, the amount of medical marijuana that is being 

dispensed weekly has increased by more than a third from the time the trial court 

																																																								
6 Under the current regulatory framework, a MMTC is prohibited from making 
wholesale distributions of medical marijuana to another MMTC. See 
§381.986(8)(c), Fla. Stat. 
7 Under the current regulatory framework, a MMTC is generally prohibited from 
contracting for services related to processing. See §381.986(8)(e), Fla. Stat. 



	 	 	 	12 

entered its temporary injunction.8 This indicates that the supply of medical marijuana 

is steadily growing under the current regulatory framework and contradicts the panel 

decision’s finding that the temporary injunction is in the public interest. 

Not only is the supply of medical marijuana steadily growing, but so too are 

the number of dispensing facilities.  On the date of the trial court’s injunction, there 

were 58 approved dispensing facilities in the state between 14 MMTCs.9  As of 

August 2, 2019, there are now 148 approved dispensing facilities between 22 

MMTCs.10 Currently, each MMTC is authorized to open up to 35 dispensing 

facilities based on the number of active registered patients in the medical marijuana 

use registry.  See §381.986(8)(a)5.a., Fla. Stat.11 Thus, the existing regulatory 

framework allows for up to 770 dispensing facility statewide. While there is still 

significant room for growth, the steady increase in dispensing facilities over the past 

																																																								
8 From September 28, 2018, to October 5, 2018, the date of the trial court’s 
temporary injunction, 46,631,920 milligrams of medical marijuana were dispensed. 
Available at: http://s27415.pcdn.co/wp-
content/uploads/ommu_updates/2018/100518-OMMU-Update.pdf 
From July 19, 2019, to July 25, 2019, 66,888,401 milligrams of medical marijuana 
were dispensed.  This does not include the nearly 10,000 ounces of smokable 
marijuana that were dispensed during that time period. Available at:  
https://s27415.pcdn.co/wp-content/uploads/ommu_updates/2019/072619-OMMU-
Weekly-Update.pdf 
9 Available at: http://s27415.pcdn.co/wp-
content/uploads/ommu_updates/2018/100518-OMMU-Update.pdf 
10 Available at: https://s27415.pcdn.co/wp-
content/uploads/ommu_updates/2019/072619-OMMU-Weekly-Update.pdf 
11 The cap on the number of dispensing facilities a MMTC may operate expires on 
April 1, 2020. See §381.986(8)(a)5.d., Fla Stat.	
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nine months signals that the existing regulatory framework is allowing for the 

growth of the marketplace in a controlled manner.  

The legislature allocated to the Department resources for the administration 

and enforcement of section 381.986 commensurate with the scope of the program. 

A rapid expansion in the number of licensees could overburden the Department’s 

limited resources. Additionally, the panel decision’s requirement that the 

Department adopt regulations to supplant the Vertical Integration Requirement 

places the Department in the untenable position of creating a regulatory framework 

without knowing whether the legislature will allocate the resources necessary to 

administer the program.  A regulatory program that is unenforceable is no different 

than an entirely unregulated marketplace.  

The panel decision recognized that by upholding the trial court’s temporary 

injunction it created a regulatory void and it is not in the public interest for the 

Department to begin licensing MMTCs while this void remains. The panel decision 

failed to consider the impact of the regulatory void on existing MMTCs and 

Florida’s qualified patient population. As discussed above, rather than maintain the 

status quo, the panel decision undermines public confidence in Florida’s medical 

marijuana program and places existing MMTCs in limbo regarding their current and 

future operations, both of which will adversely impact Florida’s approximately 

250,000 qualified patients.  Because this case affects large numbers of persons that 
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are not parties to the case, this case is of exceptional importance and warrants en 

banc review.  

C.  This case has a monumental impact on the medical marijuana 
jurisprudence of this state. 

 
This is the first case to address the constitutionality of the Vertical Integration 

Requirement. The Vertical Integration Requirement is a cornerstone of section 

381.986’s regulatory framework. The panel decision’s conclusion that the Vertical 

Integration Requirement is unconstitutional will result in a complete restructuring of 

Florida’s medical marijuana laws.  Short of a declaration finding section 381.986 as 

a whole unconstitutional, it is unlikely that any other ruling would have a greater 

impact on Florida’s fledgling medical marijuana jurisprudence.  For these reasons, 

this case is of exceptional importance and is appropriate for en banc review.   

CONCLUSION 

 For the foregoing reasons, the Amici respectfully request that this Court 

rehear en banc the panel decision issued on July 9, 2019, schedule en banc oral 

argument in this case, and allow for supplemental briefing by the parties and Amici 

Respectfully submitted on this 5th day of August 2019.  

      /s/ Devon Nunneley  
John M. Lockwood 
Florida Bar No. 28056 
Thomas J. Morton 
Florida Bar No. 13771 
Devon Nunneley 
Florida Bar No. 46234 
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