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SUMMARY OF ARGUMENT1

The Amicus Brief confirms why this Court should deny the Department’s 

Rehearing Motion.  The statutory scheme at issue severely limits the type and 

number of Medical Marijuana Treatment Centers (“MMTCs”) in direct 

contravention to the Constitutional Amendment authorizing medical marijuana.  The 

statutory scheme has allowed only 22 MMTCs to date—even though the Department 

itself estimated 1,993 MMTCs would be needed to provide the half-million qualified 

patients with the available, safe, and affordable medical marijuana they need.   

The 22 existing MMTCs have complete control of the medical marijuana 

market.  They are artificially keeping the cost of medical marijuana beyond the reach 

of many patients.  And many are not operating at all—adding to the problem of a 

lack of availability.  Amici prove this point.  They constitute 9 of the 22 currently 

licensed MMTCs.  Four Amici have never dispensed any marijuana whatsoever.  

One has only one location, and another has only two locations.  Another Amici 

operates as a delivery-only MMTC in a limited area.  Despite some being licensed 

for nearly two years, all Amici combined sell less than 6% of the medical marijuana 

dispensed in Florida.  Instead of producing needed medical marijuana, they are 

1 Appellees are collectively “Florigrown.”  Appellants are collectively the 
“Department.” The caption lists The State of Florida as an Appellant, but the trial 
court accepted the State’s argument that it “is not a proper party” and dismissed it.  
Amici are collectively “the Amici.” 
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buying and selling their medical marijuana licenses on the open market for tens of 

millions of dollars. 

Contrary to Amici’s assertions, the panel decision (the “Decision”) has no 

impact whatsoever on the existing MMTCs’ ability to operate under their licenses 

or their ability to sell those licenses.  Nor does it restrict the Department’s ability to 

regulate MMTCs or render any of the existing MMTCs’ operations invalid.  The 

extensive statutory requirements governing how MMTCs must operate are not 

impacted by the Decision and are still in place.   

Likewise, the Decision has no impact on the tracking of medical marijuana or 

otherwise create a “regulatory void” as Amici allege.  The governing statute 

expressly requires the Department to establish a seed-to-sale system that allows for 

integration of other seed-to-sale systems.  It also expressly allows MMTCs to use 

their own Department-approved tracking system until the statewide system is in 

place.  The Decision simply directs the Department back to the “right track” to 

promulgate appropriate constitutional regulations for registering and licensing new 

MMTCs. 

Finally, Amici’s factual assertions should be first heard by the trial court—

not an appellate court.   
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ARGUMENT 

I. THE AMICUS BRIEF SHOWS EXACTLY WHY THE REHEARING 
MOTION SHOULD BE DENIED. 

This Court should deny the Department’s Motion for Rehearing En Banc and 

Certification (the “Rehearing Motion”) for the reasons set forth in Florigrown’s 

Response to the Rehearing Motion and below.   

A. The Amici Confirm Why Rehearing Should Be Denied. 

The Amici themselves confirm exactly why the unconstitutional statutory 

licensing scheme is preventing qualified patients from obtaining safe, available, and 

affordable medical marijuana.  The majority of Amici have licenses they are not 

using, have never dispensed a single medical marijuana product, or are operating on 

only a limited basis.  Amici constitute 9 of the 22 currently licensed MMTCs.  Four 

Amici have never dispensed any marijuana whatsoever.  Another Amici operates as 

a delivery-only MMTC in a limited area.2  One has only one location, and another 

has only two locations.3

2 DFMMJ Investments, LLC d/b/a Liberty Health Sciences (dispensing 
authorization); Acreage Florida, Inc. (not operating); 3 Boys Farm, LLC, d/b/a 3 
Boys Farm (dispensing authorization for delivery only); MME Florida, LLC d/b/a 
as MedMen (dispensing authorization); Perkins Nursery, Inc. (not operating); 
Deleon’s Bromeliads, Inc. (not operating); San Felasco Nurseries, Inc. d/b/a Harvest 
(dispensing authorization); Better-Gro Companies, LLC d/b/a Columbia Care 
Florida (dispensing authorization); and Dewar Nurseries, Inc. (not operating). Dep’t 
of Health website at:  https://knowthefactsmmj.com/mmtc/ (visited Aug. 12, 2019). 
3 Supra, n.2. 
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One of the non-operating Amici, Deleon’s Bromeliads (“Deleon’s”), actually 

intervened in the trial court proceedings below in support of Florigrown’s position 

and the temporary injunction in this appeal—which the trial court allowed.  Deleon’s 

even filed a complaint in intervention against the Department.4  However, it 

“switched sides” after obtaining a valuable MMTC license in a settlement with the 

Department in separate litigation and is now incentivized to protect its asset.5

Amici Harvest, Acreage, Columbia Care, and Medmen are all large Canadian 

or out-of-state companies that bought their licenses for tens of millions of dollars 

from the original awardees. Those awardees made no meaningful attempt to enter 

the medical marijuana market with their licenses.  Instead, they brokered these multi-

million dollar sales to the out-of-state entities without having served a single patient.6

4 See Florigrown LLC v. Dep’t of Health, Office of Med. Marijuana Use, No. 2017-
CA-2549 (Fla. 2d Jud. Cir. Ct. Jan. 4, 2019) (“Intervenor, Deleon’s Bromeliads, 
Inc.’s Complaint”).  The other 8 Amici never made any attempt to intervene in the 
trial court proceedings or appellate proceedings until their recent motion requesting 
leave to file this Brief.  They appeared for the first time 12 days after the Department 
filed its Motion for Rehearing En Banc and Certification. 
5 Deleon’s Bromeliads, Inc. v. Dep’t Of Health, Office of Med. Marijuana Use, No. 
18-004698 (Fla. DOAH Apr. 25, 2019) (Joint Settlement and Agency Final Order). 
6 See https://s27415.pcdn.co/wp-content/uploads/ommu_updates/2019/080919-
OMMU-Update.pdf. (Fla. Dep’t of Health, Office of Medical Marijuana Use Weekly 
Update (Aug. 9, 2019), at 2. 
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Amici 3 Boys Farms received a license in a statutory settlement under section 

381.986(8), Florida Statutes.  It later requested and received a variance from the 

Department doubling the 9-month statutory deadline for dispensing marijuana.  The 

variance asserted 3 Boys Farms needed more time to secure a buyer for its license. 

Now, almost two years later, 3 Boys Farms still does not have a single dispensary.7

The Department’s data shows that, as of the week of August 2, 2019, all of 

the Amici combined sell less than 6% of the medical marijuana being dispensed in 

the state, despite making up 41% of the total number of MMTCs.8  Their main 

interest is in ensuring the privilege of buying and selling their licenses—not in 

ensuring that qualified patients have affordable access to medical marijuana.  

The monetary value of those licenses is the direct result of a statutory scheme 

that directly conflicts with the Constitution.  As stated in the Decision, the statutory 

scheme requires a severely limited “vertical integration” system; that is, MMTCs 

must perform every function related to medical marijuana from seed to sale 

(cultivation, processing, distributing, dispensing, and transporting).  § 381.986(e).  

But, the Constitution expressly allows a “horizontal” integration system; that is, 

MMTCs can be licensed to conduct any one of these activities.  Art. X, § 29(b)(5), 

Fla. Const.  The affidavits of over 20 patients confirm that the unconstitutional 

7 See supra, n.6.
8 See supra, n.6. 
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scheme is failing to ensure that medical marijuana is safe, affordable, and available 

for patients—and, as shown above, Amici confirm why that is true.9  App. 384-450.   

B. The Decision Has No Impact On The Licensed MMTCs’ Ability To 
Operate Under Their Current Licenses. 

The Amicus Brief mischaracterizes and exaggerates the Decision’s impact.  

Contrary to the Amici’s arguments, the Decision has no impact on the ability of 

currently licensed MMTCs to operate, the Decision has no impact on the tracking of 

medical marijuana, and the Decision does not create a “regulatory void.”  All of the 

statutory requirements for MMTCs are still in place.  

Amici’s claims that the Decision causes “uncertainties” and could result in 

“chaos and uncertainty” are wholly without merit.  All of the Amici are licensed 

businesses that operate under a functioning regulatory scheme in which they can be 

authorized by the Department to grow, process and dispense marijuana to qualified 

patients.  Amici are free to invest their resources and to grow their business and their 

footprint as they see fit.10  The statutory provisions and rules that create this 

9 Amici point to Department “Weekly Updates” to allege that more medical 
marijuana is being dispensed now than when the lower court entered the injunction.  
Am. Br. at 11-12.  But simply because more medical marijuana is being dispensed 
does not refute record evidence that qualifying patients continue to have problems 
obtaining safe, available, and affordable medical marijuana—especially when there 
remain but 22 MMTCs and many of them are not functioning. See supra, n.6. 

10  The statute allows MMTCs broad latitude in how they operate.  Each can cultivate 
one marijuana plant or one million marijuana plants—nothing governs how much 
they have to grow to maintain their licenses.  R. 594.  In fact, the Department testified 
“we don’t have the authority to do that under the statute.”  Id.  MMTCs can open up 
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advantageous position for Amici are in no way affected by the Decision, which 

concerns a severable provision of the statute governing the awarding of licenses. 

What Amici are actually asking is that the unconstitutional licensing scheme 

be kept in place to allow the 22 MMTCs to wholly control the medical marijuana 

market to the detriment of qualified patients.  Amici ask this Court to maintain their 

unconstitutional market domination forever—regardless of the impact on patients.  

The Decision concludes that the unconstitutional statutory licensing scheme has 

resulted in Florigrown and other entities being denied the ability to register for an 

MMTC license—which would allow them an opportunity to establish that they are 

qualified for such a license, and which would help ensure that qualified patients have 

affordable access to medical marijuana.   

Equally without merit are their assertions that “[t]he panel decision appears to 

require separate MMTC licenses for the cultivation, processing, and dispensing of 

medical marijuana,” and potentially renders their licenses “illegal.” Am. Br. at 4 

(emphasis added).  The Decision simply considered the constitutionality of the 

statutory requirement that MMTCs must engage in all of those activities.  The 

Decision concludes that the “vertical integration-only” licensing scheme directly 

conflicts with the Constitutional Amendment—concluding that entities wishing to 

one dispensary or 30 plus dispensaries, and “you can have, conceivably a dispensing 
facility the size of a Target.”  R. 630.  In addition, MMTCs can also deliver to 
patients, “which allows them to scale almost infinitely.”  Id.



8 

grow, process, or dispense marijuana, but not engage in all three activities, cannot 

be excluded.  This does not prevent current MMTCs, or new MMTCs for that matter, 

from operating vertically.  The Decision does not create a new restriction excluding 

entities that engage in all three activities.  

The existing MMTCs have already obtained their licenses—and nothing in 

the Decision modifies or takes away the MMTCs’ ability to continue to cultivate, 

process and dispense medical marijuana under one license.  In addition, the extensive 

statutory requirements governing how MMTCs must operate are not impacted by 

the Decision and are still in place.  § 381.986(8)(b)-(13).   

Indeed, as the Amici concede in a footnote, existing MMTCs must follow a 

well-established procedure to obtain a variance from a representation in their MMTC 

application to the Department.  Am. Br. at n.3.  Neither the per curiam decision (in 

which Judges Wolf and Makar concurred), the separate concurring opinion of Judge 

Makar, nor Judge Wetherell’s separate opinion that concurred in part and dissented 

in part, suggests that the existing variance procedure is no longer in effect.  The 

variance procedure is not at issue in this case and was not impacted by the Decision.  

See Fla. Admin. Code R. 64-4.023.  Likewise, the regulation of existing MMTCs 

has not been challenged.  To the contrary, the Decision endorses the stringent 

regulation of MMTCs and specifically allows the Department a reasonable time to 

properly exercise its regulatory duties, as required by the Constitution.   
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C. The Decision Has No Impact On The Tracking Of Medical Marijuana. 

Amici also erroneously claim that the decision will cause an “inability to track 

medical marijuana at all times,” which “is a significant flaw in the regulatory 

system.”  Am. Br. at 4.  The Amendment directs the Department to “establish 

‘standards [for MMTCs] to ensure proper security, record keeping, testing, labeling, 

inspection, and safety.’” Slip. Op. 9 (quoting Art. X, § 29(d)(1)c., Fla. Const.).  

Moreover, section 381.986(8)(d) specifically requires the Department to “establish 

a seed-to-sale system that allows for integration of other seed-to-sale systems.”   

The record shows that the Department has still not implemented a state-wide 

system, despite regulating MMTCs for nearly three years.  The “quick fix” the 

Legislature provided until such time as the Department establishes a system, see 

§ 381.986(8)(d), is that each MMTC should independently track the marijuana in 

their possession with their own Department-approved system.  Id.  (“Each medical 

marijuana treatment center may use its own seed-to-sale system until the department 

establishes a seed-to-sale tracking system.”).  With no support whatsoever, Amici 

contend that new MMTCs registered after the Decision are less capable of 

implementing this solution than the current MMTCs.  Amici’s supposed “great 

concerns” are simply exaggerated hyperbole. 
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D. The Decision Does Not Create A “Regulatory Void.” 

Finally, Amici argue that “[t]he panel decision recognized that by upholding 

the trial court’s temporary injunction it created a regulatory void,” but “failed to 

consider the impact of the regulatory void on existing MMTCs and Florida’s 

qualified patient population.”  Am. Br. at 13.  Again, this is not supported in law or 

fact.  As discussed above, the Decision simply directs the Department back to the 

“right track” to promulgate appropriate constitutional regulations for registering and 

licensing new MMTCs.  The Decision does not impair any current MMTC statutory 

requirements—all of which remain in effect. 

Amici also claim that the Decision will undermine public confidence in 

Florida’s medical marijuana program and result in adverse impacts to Florida’s 

qualified medical marijuana patients.  Am. Br. at 13.  The opposite is true.  The 

Decision restores confidence because it reinstates the Constitutional Amendment’s 

requirements that more than 71% of Florida voters adopted.  As the trial court found, 

and the Decision affirmed, the extraordinary remedy of an injunction is necessary to 

prevent the Department from continuing to implement an unconstitutional statutory 

licensing scheme.  Instead of eroding public confidence, confidence is fostered by 

not allowing the State to continue frustrating a Constitutional Amendment that the 

citizens worked so hard to enact. 
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II. A POST-OPINION REHEARING EN BANC PROCEEDING IS NOT 
THE APPROPRIATE PROCESS FOR AMICI TO FIRST RAISE 
THEIR ARGUMENTS. 

Independently, the Amici Brief does not support granting rehearing en banc

because Amici’s factual assertions are more appropriately heard by the trial court in 

an evidentiary proceeding, not the entire roster of judges of this Court in an en banc

proceeding.  The Decision merely (1) prohibits the Department from continuing to 

license MMTCs in an unconstitutional manner and (2) requires the Department 

“within a reasonable period of time to exercise its duties under the constitutional 

amendment.”  Slip Op. at 4.  This does not impact the regulation of existing MMTCs.  

On remand, the trial court must still address Florigrown’s declaratory judgment and 

permanent injunction claims.  At that time, Amici can seek leave to intervene in the 

trial court and present their position.   

The trial court is the only appropriate forum for determination of a factual 

dispute.  Nothing in the Decision suggests otherwise.  Even Judge Wetherell’s 

opinion concurring in part and dissenting in part does not support allowing the Amici 

to participate in an en banc or other appellate proceeding at this time.  See Slip. Op. 

14 (referring to “let[ting] the litigation play out below”). 

CONCLUSION

Florigrown respectfully requests this Court deny the Department’s motion for 

rehearing en banc and certification.   



12 

Respectfully submitted, 

/s/ Katherine E. Giddings        
KATHERINE E. GIDDINGS, BCS 
(949396) 
katherine.giddings@akerman.com 
elisa.miller@akerman.com 
michele.rowe@akerman.com 
Akerman LLP 
106 East College Avenue, Suite 1200 
Tallahassee, Florida  32301 
Telephone:  (850) 224-9634 
Telecopier:  (850) 222-0103 

JONATHAN S. ROBBINS (989428) 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301 
Telephone:  (954) 463-2700 
Telecopier:  (954) 463-2224 

ARI H. GERSTIN (0839671) 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh St., Ste. 1100 
Miami, FL 33131 
Telephone:  (305) 374-5600 
Telecopier:  (305) 374-5095 

Attorneys for Appellees 



13 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 16th day of August 2019 a true and correct 

copy of the foregoing has been electronically uploaded to the First District Court of 

Appeal’s eDCA and was furnished by E-Mail to all parties listed below. 

Rachel Nordby, Esq. 
Amber Stoner Nunnally, Esq. 
Jason B. Gonzalez, Esq. 
Shutts & Bowen LLP 
215 S. Monroe St., Ste. 804 
Tallahassee, FL 32301 
rnordby@shutts.com 
amberstoner@shutts.com 
jasongonzalez@shutts.com 
mpoppell@shutts.com 
(Attorneys for Appellant) 

John M. Lockwood, Esq. 
Thomas J. Morton, Esq. 
Devon Nunneley, Esq. 
The Lockwood Law Firm 
106 E. College Ave., Suite 810 
Tallahassee, FL 32301 
john@lockwoodlawfirm.com 
tj@lockwoodlawfirm.com 
devon@lockwoodlawfirm.com 
(Attorneys for DFMMJ Investments, 
LLC d/b/a Liberty Health Sciences, 
Acreage Florida, Inc., 3 Boys Farm, 
LLC, d/b/a 3 Boys Farm, MME 
Florida, LLC d/b/a as Med Men) 

William D. Hall, III, Esq. 
Daniel R. Russell, Esq. 
Dean Mead & Dunbar 
215 So. Monroe St., Suite 130 
Tallahassee, FL 32301 

Joe Jacquot, Esq. 
John MacIver, Esq. 
Executive Office of Governor 
  Ron DeSantis 
400 S. Monroe St., Ste. 209 
Tallahassee, FL 32399 
joe.jacquot@eog.myflorida.com 
john.maciver@eog.myflorida.com 
(Attorneys for Appellant) 

Louise Wilhite-St Laurent, Esq. 
General Counsel 
Florida Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, FL 32399-1708 
louise.stlaurent@flhealth.gov 
wanda.young@flhealth.gov 
(Attorney for Appellant) 

James A. McKee, Esq. 
Foley & Lardner LLP 
106 E. College Ave., Suite 900 
Tallahassee, FL 32301 
jmckee@foley.com 
mlong@foley.com 
(Attorneys for Perkins Nursery, Inc., 
Deleon's Bromeliads, Inc., San 
Felasco Nurseries, Inc. d/b/a Harvest, 
and Better-Gro Companies, LLC 
d/b/a Columbia Care Florida) 



14 

whall@deanmead.com 
drussell@deanmead.com 
(Attorneys for Dewar Nurseries, Inc.) 

/s/ Katherine E. Giddings  
KATHERINE E. GIDDINGS, BCS 

CERTIFICATE OF FONT COMPLIANCE 

I HEREBY CERTIFY that the font used in this brief is the Times New Roman 

14-point font and that the brief complies with the font requirements of Rule 

9.210(a)(2).  

/s/ Katherine E. Giddings  
KATHERINE E. GIDDINGS, BCS 


