
1 
 

IN THE DISTRICT COURT OF APPEAL 
FOR THE FIRST DISTRICT, STATE OF FLORIDA 

 
FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE, 
COURTNEY COPPOLA, in her official 
capacity as Director of the Office of 
Medical Marijuana Use, SCOTT RIVKEES, 
M.D.,1 in his official capacity as State 
Surgeon General and Secretary of the 
Florida Department of Health, and the 
STATE OF FLORIDA,  
 

 Appellants, 
 
v. 
 
FLORIGROWN, LLC, a Florida limited 
liability company and VOICE OF 

FREEDOM, INC., d/b/a Florigrown, 
 

 Appellees. 

 
 
 

Case No. 1D18-4471       
 L.T. Case No: 2017-CA-2549 

  
 

APPELLANTS’ MOTIONS FOR REHEARING EN BANC AND CERTIFICATION 
 

 Appellant, the Department of Health, along with the other named State 

Appellants, moves for rehearing en banc of the panel decision issued July 9, 2019. 

The Department also respectfully requests that the Court schedule en banc oral 

argument in this case and allow for additional supplemental briefing by the parties 

and other interested parties. In the alternative, the Department seeks certification of 

a question of great public importance to the Florida Supreme Court. 

                                           
1 Under Florida Rule of Appellate Procedure 9.360(c), Dr. Scott Rivkees is 
automatically substituted in for Dr. Celeste Philip. 
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GROUNDS FOR REHEARING EN BANC 

 En banc review is warranted on the following grounds: 

1) This case is of exceptional importance because it implicates whether 
the entire regulatory framework currently in place for the licensing of 
medical marijuana treatment centers should be overturned. Given the 
stakes, the panel decision’s affirmance of a substantively flawed 
temporary injunction has introduced further confusion and uncertainty 
into Florida’s emerging medical marijuana industry, thus highlighting 
the exceptional importance of this case. 
 

2) The panel decision’s conclusory reasoning results in an incorrect 
construction of the Medical Marijuana Amendment and implicates 
significant separation of powers concerns.  
 

3) The panel decision threatens to abrogate this Court’s recent decision 
in Department of Health v. Redner, which held that the Medical 
Marijuana Amendment does not allow qualifying patients and 
caregivers to cultivate marijuana.  
 

4) The panel decision presents a dramatic and unprecedented shift in this 
Court’s jurisprudence governing the issuance of temporary 
injunctions, the implications of which are significant for future 
litigants within the First District.  

Because it is critically important for the State, the qualifying patients, the 

caregivers, the healthcare providers, the Department, and the existing and potential 

medical marijuana treatment centers (MMTCs), to be free from the confusion and 

uncertainty left in the wake of the panel decision, and for the sake of uniformity of 

this Court’s decisions, counsel for the Department certifies below that this matter 

merits rehearing en banc in accordance with Florida Rule of Appellate Procedure 

9.331(d)(2). 
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BACKGROUND 

 In 2016, voters amended the Florida Constitution to address the “Use of 

Marijuana for Debilitating Medical Conditions.” The purpose of the Amendment is 

to provide limited criminal and civil immunity under Florida law for a narrow and 

regulated set of activities related to the medical use of marijuana. Specifically, the 

Amendment provides that “[t]he medical use of marijuana by a qualifying patient 

or caregiver in compliance with this section is not subject to criminal or civil 

liability or sanctions under Florida law.” Art. X, § 29(a)(1), Fla. Const. Likewise, 

actions taken by a registered Medical Marijuana Treatment Center (MMTC) that 

are “in compliance” with the Amendment and the Department’s regulations are not 

subject to criminal or civil liability. Id. § 29(a)(3).  

In furtherance of this purpose, the Amendment outlines certain duties of the 

Department regarding the registration of MMTCs. The Amendment provides that 

the Department shall promulgate “[p]rocedures for the issuance, renewal, 

suspension and revocation of registration [of MMTCs], and standards to ensure 

proper security, record keeping, testing, labeling, inspection, and safety.” Art. X, § 

29(d)(1)c., Fla. Const. An MMTC is defined in the Amendment as “an entity that 

acquires, cultivates, possesses, processes (including development of related 

products such as food, tinctures, aerosols, oils, or ointments), transfers, transports, 

sells, distributes, dispenses, or administers marijuana, products containing 
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marijuana, related supplies, or educational materials to qualifying patients or their 

caregivers and is registered by the Department.” Id. § 29(b)(5). Finally, the 

Amendment expressly clarifies that “[n]othing in [the Amendment] shall limit the 

legislature from enacting laws consistent with this section.” Id. § 29(e).  

Two weeks after the Amendment went into effect in January 2017, 

Florigrown sent the Department a letter seeking to register as an MMTC. App. 

184.2 The Department denied that request because it had not yet adopted 

regulations. App. 189. Subsequently, in June 2017, the Legislature enacted a 

comprehensive regulatory structure implementing the Amendment, including 

requirements for the licensing of MMTCs.  

First, the Legislature directed the Department to convert the existing licenses 

of low-THC and medical cannabis dispensing organizations into MMTC licenses. 

§ 381.986(8)(a)1., Fla. Stat. (2017). To obtain a converted license, a dispensing 

organization would still have to satisfy all criteria set forth in the statute. Id. Next, 

the Legislature provided for ten additional MMTC licenses for applicants that 

could meet certain criteria. Id. § 381.986(8)(a)2.–3. Notably, the number of 

licenses under section 381.986(8)(a) is not static. As more qualifying patients are 

registered for medical use of marijuana and certain numerical thresholds are met, 

                                           
2 Citations to “App.” refer to the amended appendix accompanying Appellants’ 
Initial Brief, which was filed December 26, 2018. 
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the Department is required to issue additional licenses. See § 381.986(8)(a)(4), Fla. 

Stat. (“Within 6 months after the registration of 100,000 active qualified patients in 

the medical marijuana use registry, the department shall license four additional 

medical marijuana treatment centers that meet the requirements of this section. 

Thereafter, the department shall license four medical marijuana treatment centers 

within 6 months after the registration of each additional 100,000 active qualified 

patients in the medical marijuana use registry that meet the requirements of this 

section.”). In doing so, the Legislature recognized the rational relationship between 

supply and demand in the newly created market.  

Finally, the Legislature mandated that, in order to be licensed as an MMTC, 

an entity had to engage in four core activities out of the list of MMTC activities 

authorized by the Amendment: “[a] licensed medical marijuana treatment center 

shall cultivate, process, transport, and dispense marijuana for medical use.” Id. 

This statutory requirement is commonly referred to as the “vertical integration” 

provision.  

At issue in this appeal is the trial court’s grant of temporary injunctive relief 

to Appellee Florigrown, who brought suit challenging the constitutionality of the 

above-cited provisions of section 381.986. During the proceedings below, 

Florigrown filed a Motion for Temporary Injunction, App. 248, which the trial 

court initially denied after finding that Florigrown would not suffer irreparable 
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harm and that a temporary injunction was not in the public interest. The trial court 

stated: “[a]n injunction should preserve the status quo during the pendency of the 

case. The requested injunction at this time would substantially alter the status quo 

by halting the Department’s existing process and procedures for the issuance of 

MMTC licenses as well as the rulemaking currently underway to initiate the 

application process.” App. 481.  

Less than two months later, on October 3, 2018, the trial court held a non-

evidentiary case management conference at which it entertained Florigrown’s 

Renewed Motion for a Temporary Injunction. App. 1345. Notwithstanding the trial 

court’s earlier acknowledgement that an injunction would halt the Department’s 

existing process (and progress), and without any additional evidence, the trial court 

entered a temporary injunction disrupting the status quo and ordering immediate 

registration of MMTCs to commence outside of, and in contravention of, the 

uniform regulatory structure created by the Legislature in section 381.986, Florida 

Statutes. Specifically, the trial court “(1) immediately enjoin[ed] the Department of 

Health from registering or licensing any MMTCs pursuant to the unconstitutional 

legislative scheme set forth in Section 381.986, Florida Statutes, (2) requir[ed] the 

Department . . . to commence registering MMTCs in accordance with the plain 

language of the Medical Marijuana Amendment, and (3) requir[ed] the Department 

to register Florigrown as an MMTC . . . .” App. 501. The Department appealed to 
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this Court, seeking reversal of the technically and substantively flawed injunction 

order.  

At the start of this appeal, the Department moved for this Court to reimpose 

an automatic stay of the injunction order (which the trial court had lifted) to 

prevent the injunction from taking effect and disrupting the status quo of MMTC 

licensing throughout the State. In December 2018, this Court granted that request 

and, on its own motion, expedited this appeal. App. 515. 

A panel of this Court subsequently held oral argument and ultimately issued 

the July 9 per curiam panel decision affirming the trial court’s temporary 

injunction in favor of Florigrown. Two judges concurred in the panel decision, 

with one judge concurring in part and dissenting in part. Among other things, the 

panel decision reasoned that, as to the likelihood of success on the merits, 

Florigrown had “demonstrated a substantial likelihood of success on the merits” in 

invalidating the vertical integration provision in section 381.986(8)(e). Slip Op. at 

6. The panel decision went on to state its “ruling that the vertically integrated 

system conflicts with the constitutional amendment thus renders the statutory cap 

on the number of facilities in section 381.986(8)(a) unreasonable.” Slip Op. at 7.  

Ultimately, the panel decision purported to modify the trial court’s 

injunction and affirmed “that portion of the injunction that precludes appellants 

from enforcing the unconstitutional provisions.” Slip Op. at 9. The panel decision 
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went on to grant the Department “a reasonable period of time to exercise its duties 

under the constitutional amendment.” Id.  

ARGUMENT 

I. THIS CASE IS OF EXCEPTIONAL IMPORTANCE BECAUSE IT 

IMPLICATES WHETHER THE ENTIRE REGULATORY FRAMEWORK 

CURRENTLY IN PLACE FOR THE LICENSING OF MEDICAL 

MARIJUANA TREATMENT CENTERS SHOULD BE OVERTURNED.  
 
First and foremost, this case merits en banc review because it is of exceptional 

importance. It presents issues of first impression involving construction of a 2016 

amendment to Florida’s Constitution, the resolution of which will decide 

significant questions relating to the scope of the Legislature’s authority under the 

Amendment. Additionally, because the questions touch upon the interplay between 

the Legislature and an executive branch agency, this case implicates significant 

separation of powers concerns.  

Given these stakes, the panel decision—rather than preserving the status quo 

—has caused even more instability in Florida’s regulation of the emerging medical 

marijuana industry. The trial court’s injunction order ignored the well-established 

principle that a temporary injunction is an extraordinary remedy that should only 

be used to maintain the status quo pending a final determination on the merits. Far 

from preserving the status quo to allow significant constitutional questions of first 

impression to be litigated in an orderly manner to an appealable final judgment, 

accompanied by a fully fleshed out evidentiary record, the panel decision’s 
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affirmance has only compounded the destabilizing effect of the trial court’s flawed 

injunction order. And the panel decision’s seal of approval upon that injunction, 

while purporting to modify it in an open-ended fashion, has opened the door to 

more instability in the industry.  

Specifically, the trial court’s injunction “immediately enjoin[ed] the 

Department of Health from registering or licensing any MMTCs pursuant to the 

unconstitutional legislative scheme set forth in Section 381.986, Florida Statutes, 

(2) require[ed] the Department by 5:00 PM Friday, October 19, 2018 to 

commence registering MMTCs in accordance with the plain language of the 

Medical Marijuana Amendment, and (3) require[ed] the Department to register 

Florigrown as an MMTC by 5:00 PM Friday, October 19, 2018, unless the 

Department can clearly demonstrate to this court that such registration would result 

in unsafe use of medical marijuana by qualifying patients.” App. 501. The panel 

decision affirmed this injunction, albeit with a modification. Under the panel 

decision, the Department is now “preclud[ed] from enforcing the unconstitutional 

provisions but [is afforded] a reasonable period of time to exercise its duties” under 

the Amendment. Slip. Op. at 9.   

As Judge Wetherell noted in his opinion dissenting in part from the panel 

decision’s affirmance of the injunction, even with the panel’s supposed 

“modifications” to the injunction, Florida’s medical marijuana program now faces 
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a regulatory twilight zone. Slip. Op. at 13 n.4 (Wetherell, J., concurring in part and 

dissenting in part). The injunction, as affirmed, “will effectively mandate an 

immediate change in the entire structure of the medical marijuana industry in 

Florida.” Id. It is no answer to say the Department will have a “reasonable period 

of time” to fill the regulatory vacuum resulting from the panel’s decision. The 

uncertainty surrounding the current licensing and enforcement of MMTCs during 

this “reasonable period of time,” coupled with the near certain litigation 

surrounding the Department’s implementation of an entirely new medical 

marijuana regulatory and licensing structure,  will only serve to draw out the court-

ordered “wholesale restructuring of the medical marijuana industry in Florida.”    

This case is of exceptional importance, and this Court should grant en banc 

review.  

II. THE PANEL DECISION INCORRECTLY CONSTRUED THE MEDICAL 

MARIJUANA AMENDMENT, IMPLICATING SIGNIFICANT 

SEPARATION OF POWERS CONCERNS. 
 

Second, the panel decision warrants en banc review because its construction 

of the Amendment is flawed and implicates significant separation of powers 

concerns. As a result, the panel decision undercuts the State’s ability to enact an 

adequate regulatory system to oversee Florida’s medical marijuana program.  
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A. The Panel Decision Implicates Significant Separation of Powers 
Concerns. 

The panel’s decision affirmed in part the trial court’s injunction after finding 

that Florigrown was substantially likely to succeed in its objective of having 

portions of section 386.986, Florida Statutes, declared unconstitutional. However, 

this finding was flawed, as detailed below in II.B and II.C, and effectuates an 

encroachment upon the scope of the Legislature’s authority to direct the 

Department of Health regarding the regulation of medical marijuana in Florida. 

This encroachment elevates this case to one of exceptional importance. 

Florida’s Constitution provides that “[t]he powers of the state government 

shall be divided into legislative, executive and judicial branches. No person 

belonging to one branch shall exercise any powers appertaining to either of the 

other branches unless expressly provided herein.” Art. II, § 3, Fla. Const. Further,  

[t]he State Constitution contemplates the separation of powers within 
state government among the legislative, executive, and judicial 
branches of the government. The legislative branch has the broad 
purpose of determining policies and programs and reviewing program 
performance. The executive branch has the purpose of executing the 
programs and policies adopted by the Legislature and of making 
policy recommendations to the Legislature. The judicial branch has 
the purpose of determining the constitutional propriety of the policies 
and programs and of adjudicating any conflicts arising from the 
interpretation or application of the laws.” 
 

§ 20.02(1), Fla. Stat. 
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The doctrine of separation of powers and the independence of each branch to 

carry out its constitutional functions carries with it a responsibility of each branch 

to cooperate with the other branches to accomplish the purpose of each 

constitutional provision. Forbes v. Earle, 298 So. 2d 1 (Fla. 1974). As to the 

legislative branch, the lawmaking power of a state legislature is subject only to the 

limitations provided in the state and federal Constitutions. City of Jacksonville v. 

Bowden, 64 So. 796 (Fla. 1914). In this case, the Legislature has the express 

authority to adopt laws consistent with the Amendment. Art. X, § 29(e), Fla. Const.     

As a part of the executive branch, the Department has implementing 

authority within the scope of its statutorily-assigned responsibilities. See § 20.43, 

Fla. Stat. The Department has been charged with implementing the regulatory 

structure for MMTCs put forth by the Legislature. The panel decision completely 

disregards, and renders useless, the Legislature’s constitutionally-derived policy-

making role in implementing a regulatory system for MMTCs. By reading the 

Amendment to impose implicit limitations on the scope of the Legislature’s 

plenary power to establish policy, the panel decision does exceptional violence to 

the peoples’ constitutional right to effect policy decisions through their elected 

representatives in the Legislature and to the basic framework underlying the 

separation of constitutional powers among three coordinate branches of 

government.   
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If such a limitation is to be undertaken by constitutional amendment, it must 

be done explicitly in the text of the amendment at issue. See City of Miami Beach 

v. Fla. Retail Fed’n, Inc., 233 So. 3d 1236, 1240 (Fla. 3d DCA 2017). Here, to the 

contrary, the Amendment expressly and explicitly confirms that the Amendment 

does not limit the power retained by the Legislature to enact laws consistent with 

its text. Art. X, § 29(e), Fla. Const. 

Because this Court’s decision restricts the Legislature’s ability to implement 

an adequate regulatory system, and may even go so far as to restrict the 

Legislature’s ability to legislate policies under future constitutional amendments 

that may employ similar language, this case is of exceptional importance and 

warrants en banc review.3 

B. The Amendment Does Not Restrict the Legislature From Requiring 
Vertical Integration.  

Although the 2016 Amendment expressly contemplates and requires the 

formation of a regulatory system to oversee Florida’s medical marijuana program, 

it does not define the ultimate regulatory structure of that program. Indeed, the 

panel decision failed to identify any language in the Amendment that would 

restrict the Legislature from requiring vertical integration of MMTCs. Instead, the 

panel (like the trial court below) adopted Florigrown’s hypertechnical reasoning 

                                           
3 The trial court’s denial of intervention by the Florida House of Representatives 
remains pending before a separate panel of this Court. See Docket, Fla. House of 
Representatives v. Florigrown, LLC, Case No. 1D18-4994. 
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that the use of the word “or” in the Amendment’s definition of MMTC prohibits 

the Legislature (in its exercise of plenary lawmaking authority) from requiring that 

an MMTC be vertically integrated.  

 In the panel’s view, the requirement that an MMTC “cultivate, process, 

transport, and dispense marijuana for medical use,” § 381.986(8)(e), Fla. Stat., 

constitutes a “more restricted” statutory definition that “amends the constitutional 

definition of MMTC.” Slip Op. at 6. But an objective reading of the statute reveals 

it does not set forth any definition, let alone one that is in conflict with the 

Amendment. Instead, it sets forth a minimum of four core activities in which an 

MMTC must engage as a requirement for licensure to provide marijuana for 

medical use to qualifying patients under the Amendment. And the Legislature, as 

the policy-making branch of government, could determine that bundling the steps 

of “cultivat[ion], process[ing], transport[ing], and dispens[ing]” is a necessary 

method of providing uninterrupted access to a drug that is otherwise illegal in an 

emerging market. 

By contrast, the Amendment’s definition lists a range of activities and 

conduct that an MMTC may potentially engage in that would be covered by the 

Amendment’s limited immunity. The definition’s inclusion of the word “or” does 

not restrict the Legislature’s ability to set forth a framework governing MMTC 
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activities that includes as a requirement of licensure that an entity engage in 

specific activities in order to be a licensed MMTC.  

Notably, the panel decision’s focus on the use of “or” in the Amendment’s 

definition of MMTC overlooks the fact that the ballot summary expressly used the 

word “and” when describing MMTCs. As this Court recently noted in Florida 

Department of Health v. Redner,  No. 1D18-1505, 2019 WL 1466883, (Fla. 1st 

DCA April 3, 2019), rehearing denied May 28, 2019, this Court noted that it may 

refer to a ballot summary “to determine the purpose of the amendment and the will 

of the voters” because it “provides the purpose of the amendment and has to 

present the scope of an amendment in order to be valid.” Id. at *4. In this instance, 

Florida voters approved the Amendment based on the ballot summary’s following 

representation concerning MMTCs:  “The Department of Health shall register and 

regulate centers that produce and distribute marijuana for medical purposes and 

shall issue identification cards to patients and caregivers.” Id. Given the ballot 

summary’s use of “and,” the Amendment’s use of “or” cannot be conclusive as 

Florigrown asserts and as the panel decision reasoned.  

Of particular concern is the panel decision’s citation to Notami Hospital of 

Florida Inc. v. Bowen, 927 So. 2d 139 (Fla. 1st DCA 2006). The panel decision 

cited Notami in support of the statement that a statute “may not restrict a right 

granted under the constitution and, to the extent that a statute conflicts with the 
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express or implied mandates of the constitution, the statute must fall.” Slip. Op. at 

5 (citing Notami, 927 So. 2d at 142). There are two significant flaws in the panel 

decision’s reference to Notami. First, Notami construed a constitutional 

amendment entitled “Patients’ right to know about adverse medical incidents” that 

expressly created a constitutional right for patient access to records relating to any 

adverse medical incident. Art. X, § 25, Fla. Const. By contrast, the Medical 

Marijuana Amendment does not expressly create any constitutional right for an 

entity to be an MMTC. Rather, by its plain terms, the Amendment’s legal effect is 

to provide an immunity from “criminal or civil liability or sanctions under Florida 

law” for qualifying patients, caregivers, physicians, and MMTCs. Art. X, 

§ 29(a)(1)–(3), Fla. Const. 

Second, and more significant as a matter of this Court’s jurisprudence, the 

panel decision omits an important word before its citation to Notami. Specifically, 

Notami explained that a statute is invalid where it “conflicts with express or clearly 

implied mandates of the Constitution.” 927 So. 2d at 142 (emphasis added). In 

omitting the word “clearly,” the panel decision imports an incorrect legal standard 

into its analysis. See Slip. Op. at 5. A clearly implied mandate in the constitutional 

sense is not just any fathomable mandate that may be read into the constitutional 

provisions; rather, it is one that must clearly and necessarily flow directly from the 

language of the text being construed. The principle referred to in Notami is not an 
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invitation for courts to choose between multiple plausible readings of 

constitutional provisions. Indeed, it is a basic tenet of Florida’s constitutional 

jurisprudence that legislative acts have a presumption of constitutionality and that 

“it is a fundamental rule of statutory construction that, if at all possible, a statute 

should be construed to be constitutional.” Sunset Harbour Condo. Ass’n v. 

Robbins, 914 So. 2d 925, 933 (Fla. 2005) (citing Van Bibber v. Hartford Accident 

& Indem. Ins. Co., 439 So. 2d 880, 883 (Fla. 1983)). 

Here, the “implication” that the panel finds as a source of conflict for the 

statute—that the Amendment’s use of the word “or” entitles entities to separate  

registration for each discrete activity authorized under the Amendment—is not a 

“clearly implied” mandate and does not  prohibit the Legislature from electing to 

require vertical integration.   

Finally, the logical implication of the panel’s emphasis on the word “or” is 

that any entity that wishes to engage in any singular activity contained in the 

definition would be required to register as an MMTC. Thus, if someone wishes to 

“distribute . . . educational materials to qualifying patients or caregivers,” Art. X, 

§ 29(b)(5), Fla. Const.—an activity that has nothing to do with the cultivation, 

processing, transport, or dispensing of marijuana for medical use—they must 

register as an MMTC. The same holds true for someone who, under the MMTC 

definition, wishes to acquire “marijuana, products containing marijuana, related 
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supplies, or educational materials.” Stated differently, the inclusion of the word 

“or” in the definition of MMTC does not transform it into a “list of MMTC 

licenses,” i.e., license to acquire, license to cultivate, license to possess, license to 

transfer, license to transport, license to sell, license to distribute, license to 

dispense, and license to administer. If that were the case, then as detailed below at 

III.A, if a qualifying patient wished to cultivate marijuana at home, they could 

merely register as an MMTC, thereby evading this Court’s recent decision in 

Redner. The panel’s interpretation thus turns on its head the careful regulatory 

structure envisioned by the Amendment. 

C. The Amendment Does Not Restrict the Legislature’s Ability to 
Limit the Number of MMTCs. 
 

The panel decision also concluded that Florigrown had a likelihood of 

success on its challenge to the statutory limits on the number of MMTC 

licenses. Slip Op. at 6. It reached this conclusion as a “direct result” of its 

determination that the statutory vertical integration provision was invalid. Id. 

The panel thus treated this as an intertwined inquiry, when actually there 

exist separate and distinct claims against separate and distinct statutory 

provisions.  

Before the trial court, Florigrown challenged the limit on MMTC 

licenses set forth in section 381.986, Florida Statutes, because “nothing in 

the Amendment authorizes the [State Defendants] to promulgate laws and 
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rules that impose an artificial cap” on the number of MMTCs, and the 

Legislature “lacks authority” to implement the cap because it “restricts the 

citizenry’s access to medical marijuana.” App. 265, 266. The trial court, in 

its view, agreed with Florigrown and determined that, because the 

Amendment does not expressly limit or cap the number of MMTCs allowed, 

the statutory cap “directly contradicts the Amendment” and undermines the 

Amendment’s “clear intent” to “prevent arbitrary restrictions” on the amount 

of MMTCs. App. 478. 

But of course, neither Florigrown nor the trial court identified any language 

in the Amendment that would prohibit the Legislature from establishing the limits 

set forth in section 381.986, Florida Statutes. And neither did the panel decision. 

Instead, the panel decision alluded that such limits “severely restrict or diminish 

the [medical marijuana] industry,” and the caps were rendered “unreasonable” in 

light of the panel’s conclusion on vertical integration. Slip Op. at 7. The panel 

decision’s reasoning is unmoored from any language of the Amendment and 

irreconcilable with rational basis review under this Court’s precedent. 

Moreover, the panel decision referred to the cap at issue as being one that 

limits “facilities.” Slip Op. at 7. But Florigrown is not challenging any cap on 

facilities; rather, the cap is on the number of MMTC licenses, which is not the 

same as a “facility” from which medical marijuana is dispensed. To illustrate, 22 
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entities presently hold MMTC licenses, and there exist 144 approved dispensing 

locations throughout the State. See Fla. Dep’t of Health, Office of Medical 

Marijuana Use, Weekly Update at 2 (July 19, 2019).4 As such, the panel’s 

suggestion that less medical marijuana is available to qualifying patients is not 

supported by any evidence in the record. Furthermore, all MMTCs that have 

received dispensing authority from the Department, of which there are currently 

13, provide delivery to patients statewide. 

Finally, to the extent the panel decision looked to the evidentiary record 

before it to determine that the caps were “unreasonable” and operated to “restrict 

or diminish” the industry, that record is stale. For example, the underlying 

complaint was filed in December 2017, when there were only 24 dispensing 

locations statewide. Fla. Dep’t of Health, Office of Medical Marijuana Use, Weekly 

Update at 1 (Dec. 8, 2017).5 Florigrown also submitted affidavits below from 

qualifying patients addressing availability from April 2018, when there were only 

34 dispensing locations statewide. Fla. Dep’t of Health, Office of Medical 

                                           
4 Available at https://s27415.pcdn.co/wp-
content/uploads/ommu_updates/2019/071919-OMMU-Update.pdf . This Court 
may take judicial notice of the current numbers as reflected on OMMU’s weekly 
update because they constitute “[f]acts that are not subject to dispute because they 
are capable of accurate and ready determination by resort to sources whose 
accuracy cannot be questioned.” § 90.202(12), Fla. Stat.  
5 Available at https://s27415.pcdn.co/wp-
content/uploads/ommu_updates/2017/171208-ommu-update.pdf 
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Marijuana Use, Weekly Update at 1 (April 27, 2018).6 As noted above, the present 

number of dispensing locations stands at more than four times the level reflected in 

the stale record. 

* * * 

Given the panel decision’s flawed construction of the Amendment and the 

resulting separation of powers concerns detailed above, en banc review is 

warranted. 

III. THE PANEL DECISION DEPARTS FROM PREVIOUS DECISIONS OF 

THIS COURT.  
 

A. The Panel Decision Abrogates this Court’s Recent Decision in 
Redner. 

The panel decision also warrants en banc review because it effectuates an 

end-run around this Court’s recent decision in Florida Department of Health v. 

Redner, No. 1D18-1505, 2019 WL 1466883 (Fla. 1st DCA April 3, 2019), 

rehearing denied & petition for discretionary review pending in Florida Supreme 

Court (Case No. SC19-1066).7 Just over three months before the panel decision’s 

issuance, this Court (in a unanimous decision joined by two of the judges on the 

present panel), held that a qualifying patient could not engage in the cultivation of 

                                           
6 Available at http://s27415.pcdn.co/wp-
content/uploads/ommu_updates/2018/180427-ommu-update.pdf  
7 Mr. Redner’s notice of invoking discretionary review was filed on June 26, and 
his brief on jurisdiction is due July 29, 2019. See Docket, Redner v. Fla. Dep’t of 
Health, Case No. SC19-1066. 
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marijuana for medical purposes; instead, the Amendment’s plain language 

commits that activity only to MMTCs. The Redner decision reasoned that the plain 

language of the Amendment provided a framework that “establish[ed] the role that 

MMTCs play in producing and distributing medical marijuana” and “provide[d] 

for the regulation of those MMTCs.” Id. at *3.   

Specifically, “in examining [the Amendment] as a whole,” distinctions were 

made between “the activities permitted to be performed by MMTCs and the 

activities permitted to be performed by qualified patients.” Id. (“We must also 

recognize the role the drafters gave to MMTCs to play in the production and 

distribution of medical marijuana. . . . There is no explicit language authorizing 

qualified patients to grow, cultivate, or process marijuana.”).  

Now, under the panel decision’s reasoning, as detailed above at II.B, a 

qualifying patient could evade the holding in Redner by merely registering as a 

“single-activity MMTC” in order to engage in the personal cultivation that this 

Court recently prohibited. The resulting conflict between these two decisions 

warrants en banc review. 
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B. The Panel Decision Departs From This Court’s Well-Settled 
Jurisprudence Governing the Issuance of Temporary Injunctions. 
 
Finally, the panel decision departs from the well-trod path set by this Court’s 

precedent concerning the stringent four-part standard for temporary injunctions. In 

doing so, it conflicts with this Court’s precedent on the following points: 

First, a temporary injunction is an extraordinary remedy that should only be 

used to maintain the status quo pending a final determination on the merits, not 

disrupt the status quo as the panel decision has done here. See City of Jacksonville 

v. Neagele Outdoor Advert. Co., 634 So. 2d 750, 754 (Fla. 1st DCA 1994). As 

Judge Wetherell noted in his opinion, the injunction, as affirmed, “will effectively 

mandate an immediate change in the entire structure of the medical marijuana 

industry in Florida.” Slip. Op. at 13 (Wetherell, J., concurring in part and 

dissenting in part). 

Second, a party seeking a temporary injunction “must prove each element 

with competent substantial evidence,” and if any of the four prongs are not 

satisfied, the request for injunctive relief must be denied. State, Dep’t of Health v. 

Bayfront HMA Med. Ctr., LLC, 236 So. 3d 466, 472 (Fla. 1st DCA 2018), reh’g 

denied (Feb. 21, 2018). The panel decision here applied a presumption for both the 

irreparable harm and lack of an adequate remedy prongs, reasoning that 

Florigrown “is being unconstitutionally prevented from participating in the process 

for obtaining a license to operate as an MMTC.” Slip Op. at 7. The panel further 
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reasoned that there is no adequate remedy at law, and the Amendment itself 

“provides a cause of action to seek to ‘compel compliance with the Department’s 

constitutional duties.’” Id. at 7 (quoting Art. X, § 29(d)(3), Fla. Const.). The 

panel’s quote from the Amendment fails to include language indicating that 

specific provision operates only to provide standing to bring suit in certain limited 

circumstances. Whether a party has standing at the inception of a lawsuit is a very 

different inquiry than whether a party can establish all four prongs necessary for a 

temporary injunction. Simply put, the provision relied upon by the panel does not 

operate (and cannot be read) to erase the longstanding requirements governing 

injunction orders.   

The panel decision also relied upon Gainesville Woman Care, LLC v. State, 

210 So. 3d 1243, 1264 (Fla. 2017), to support its presumption of irreparable harm. 

At issue in that case was a trial court’s application of the presumption in the 

context of a law requiring a 24-hour waiting period before a woman could obtain 

an abortion. The Florida Supreme Court explained that such a presumption, in the 

context of constitutional challenges, had been recognized by federal courts and 

state district courts of appeal only “when certain fundamental rights are violated.” 

Id. at 1263. In this case, there has been no assertion of a fundamental right by 

Florigrown to be registered as an MMTC, therefore the presumption recognized in 

Gainesville Woman is wholly inapplicable.  
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Under the panel decision’s reasoning, any party within the geography of the 

First District who convinced a trial court that there was a substantial likelihood of 

success on the merits of a constitutional challenge against the State or its agencies 

could evade having to satisfy two of the four well-established prongs for obtaining 

injunctive relief. This warrants en banc review. 

GROUNDS FOR CERTIFICATION 

In the alternative, the Department requests that this Court certify a question 

of great public importance to the Florida Supreme Court. As detailed above, this 

case is of exceptional importance. For similar reasons, this case presents the 

following question, which is of great public importance: 

Whether the plaintiffs have demonstrated a substantial likelihood of 
success on the merits of their claims that the statutory requirements of 
vertical integration and caps on the number of medical marijuana 
treatment center licenses as set forth in section 381.986(8), Florida 
Statutes, are in direct conflict with Article X, section 29, of the 
Florida Constitution? 
 

* * * 
 

For the above reasons, the Department respectfully requests that this Court 

review en banc the panel decision issued July 9, 2019. Further, the Department 

requests that the Court schedule en banc oral argument in this case, and allow for 

supplemental briefing by the parties and other interested parties. In the alternative, 

the Department seeks certification of a question of great public importance to the 

Florida Supreme Court. 
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Rule 9.331(d)(2) CERTIFICATION 

I express a belief, based on a reasoned and studied professional judgment 

that the panel decision is of exceptional importance. Further, I express a belief, 

based on a reasoned and studied professional judgment that the panel decision 

is contrary to the decisions in Florida Department of Health v. Redner, No. 

1D18-1505, 2019 WL 1466883 (Fla. 1st DCA April 3, 2019), City of 

Jacksonville v. Neagele Outdoor Advertising Co., 634 So. 2d 750 (Fla. 1st DCA 

1994), and State, Dep’t of Health v. Bayfront HMA Med. Ctr., LLC, 236 So. 3d 

466 (Fla. 1st DCA 2018), as cited and explained in the preceding motion, and 

that a consideration by the full court is necessary to maintain uniformity of this 

Court’s decisions. 
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