
IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE, 
COURTNEY COPPOLA, in her official   DCA Case No. 1D18-4471 
capacity as Director of the Office of   L.T. Case No. 2017-CA-2549 
Medical Marijuana Use, SCOTT RIVKEES, 
M.D., in his official capacity as State 
Surgeon General and Secretary of the 
Florida Department of Health, and THE 
STATE OF FLORIDA, 

Appellants,  
v.  

FLORIGROWN, LLC, a Florida Limited 
Liability Company, and VOICE OF  
FREEDOM, INC., d/b/a FLORIGROWN, 

Appellees. 
/ 

RESPONSE TO REHEARING EN BANC/CERTIFICATION MOTION1

Florigrown opposes the Department’s motion for rehearing en banc and 

certification (the “Motion”).2 First, the Motion is without merit.  The Florida 

1 Just before this Response was due, a group of MMTCs moved for leave to file an 
amicus curiae brief in favor of the Department’s Motion.  Florigrown will be 
timely filing a response to that motion for leave, providing this Court with 
important information regarding that filing.  This Response does not address the 
arguments raised by the MMTCs because, as of the date of this Response, the 
MMTCs have not yet been granted leave to intervene. 

2 Appellees are collectively “Florigrown.”  Appellants are collectively the 
“Department.” The caption lists The State of Florida as an Appellant, but the trial 
court accepted the State’s argument that it “is not a proper party” and dismissed it.   
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Constitution acts as a limitation on the power of the Legislature.  The Medical 

Marijuana Constitutional Amendment (the “Amendment”) expressly allows the 

Legislature to enact legislation but only if it is “consistent with” the Amendment.  

The panel decision correctly concludes that the statutory provisions at issue 

directly conflict with the Amendment’s plain language. 

The statutory provisions are also depriving qualified Florida patients of 

access to safe, available, and affordable medical marijuana.  The Department itself 

estimated that, under the Amendment’s mandates, at least 1,993 Medical 

Marijuana Treatment Centers (“MMTCs”) would be needed to service the 

estimated 440,552 patients qualifying for medical marijuana.  Yet, to date, there 

are only 22 MMTCs, and 6 of those 22 MMTCs own 85% of the market.  Many 

MMTCs are not even operating under their MMTC licenses—instead, they are 

sitting on them, or they have sold them for as much as $50 million or more.  

Second, the Motion and certification request are premature.  In this appeal of 

a temporary injunction, the panel decision finds that the isolated statutory 

provisions at issue directly conflict with the Amendment.  Thus, it held that, in 

addition to meeting other injunction requirements, Florigrown demonstrated a 

substantial likelihood of success that the provisions are unconstitutional.  The 

panel decision (1) prohibits the Department from continuing to license MMTCs in 

an unconstitutional manner and (2) requires the Department “within a reasonable 
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period of time to exercise its duties under the constitutional amendment.”  As such, 

already licensed MMTCs can continue to operate.  Allegations regarding “chaos” 

are simply untrue. 

In addition, the panel decision’s conclusions impact only a small fraction of 

the statutory provisions at issue.  The decision does not impact the significant 

legislation already in place that otherwise governs how MMTCs must function.  

The Department also has a process in place to ensure that no registered MMTC can 

grow or touch any marijuana at all until the Department inspects and certifies that 

the MMTC is qualified and prepared to operate in a safe, compliant manner. 

In the meantime, the trial court must still address Florigrown’s declaratory 

judgment and permanent injunction claims.  Allowing additional briefing and 

additional oral argument in this appeal not only inappropriately gives the 

Department “a second bite of the apple,” but it also will delay an ultimate decision 

on Florigrown’s pending claims.  The Amendment directed the Department to 

begin registering MMTCs in accordance with the Amendment’s mandates within 9 

months.  It has now been over 2 years.  As the panel decision recognizes, justice 

delayed is justice denied. 
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BACKGROUND 

The Medical Marijuana Amendment 

On November 8, 2016, 71.32% of Florida voters overwhelmingly approved 

article X, section 29, of the Florida Constitution to allow for the legal “Use of 

Marijuana for Debilitating Medical Conditions” (the “Amendment”). App. 476.3

Pertinent here, the Amendment does three things.  First, it defines “MMTC” 

to mean “an entity that acquires, cultivates, possesses, processes (including 

development of related products such as food, tinctures, aerosols, oils, or 

ointments), transfers, transports, sells, distributes, dispenses, OR administers 

marijuana, products containing marijuana, related supplies, or educational 

materials to qualifying patients or their caregivers and is registered by the 

Department.” Art. X, § 29(b)(5), Fla. Const. (emphasis added). 

Second, the unique Amendment places specific duties on the Department.  It 

required the Department to promulgate regulations by July 3, 2017 (six months 

after the Amendment’s effective date) and to begin registering MMTCs by October 

3, 2017 (nine months after the Amendment’s effective date). Art. X, § 29(d)(1)-(2). 

Specifically, the Amendment required the Department to develop “[p]rocedures for 

the registration of MMTCs that include procedures for the issuance, renewal, 

3 References are to the Appendix filed with the initial brief in this case.
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suspension and revocation of registration, and standards to ensure proper security, 

record keeping, testing, labeling, inspection, and safety.”  Art. X, § 29(d)(1)(c). 

Third, the Amendment provides that “[i]f the Department does not issue 

regulations, or if the Department does not begin issuing identification cards and 

registering MMTCs within the time limits in this section, any Florida citizen shall 

have standing to seek judicial relief to compel compliance with the Department's 

constitutional duties.” Art. X, § 29(d)(3) (the “Enforcement Provision”) (emphasis 

added). 

The Amendment allows the Legislature to enact laws but only if those laws 

are “consistent with” the Amendment.  Id. at § 29(e). 

The Analysis of Intent Document

One month before the election in which the Amendment was adopted by 

over 71% of Florida’s voters, the drafters of the Amendment published an 

“Analysis of Intent” document.  [App. 215]  That Intent Document states:   

This Amendment allows for MMTCs to register with the 
[Department] to engage in a variety of discrete activities, as outlined.  
MMTCs must be registered to engage in any of the activities listed in 
the definition [of an MMTC], but do not have to engage in all of them.  
For example, a cultivator may be registered separately from a 
dispensary.  Some of the activities listed may overlap between the 
various MMTCs (such as possessing medical marijuana).  The 
Amendment provides for multiple types of MMTCs, including, but 
not necessarily limited to:  cultivation; processing; distributing; 
dispensing; transportation; and administration.  This language allows 
cross ownership of MMTCs, but does not require any cross ownership 
of MMTCs.  A requirement that a single MMTC must perform all 
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MMTC functions would be contrary to the language and intent of this 
Amendment, which clearly calls for a variety of business functions in 
the language.  The Amendment also allows the legislature to set 
reasonable limits on ownership of multiple MMTCs by any operator.  
This ownership structure is intended to foster and support the 
sufficient availability of medical marijuana, reasonable cost, and safe 
use for qualified patients.   

(Emphasis added.)  Thus, in addition to the Amendment’s plain use of the word 

“or” when defining an MMTC, the Intent Document clarifies that an MMTC 

cannot be required to perform all MMTC functions.  This makes perfect business 

sense because the skill set for what it takes to properly grow a product would likely 

be wholly distinct from the skill set needed to process a product.  

Pre-Election, The Florida Supreme Court Determined The Ballot Language 
And the Amendment’s Plain Language Were Not Misleading 

As with all citizen initiatives, the Florida Supreme Court had to approve 

both the ballot title and summary of the Amendment before its placement on the 

ballot.  After a thorough examination, the Court unanimously concluded:  “The 

language is clear and does not mislead voters regarding the actual content of the 

proposed amendment.”  Adv. Op. to the Atty. Gen. Re Use of Marijuana for 

Debilitating Medical Conditions, 181 So. 3d 471, 478 (Fla. 2015). 

The Department Prepares To Implement The Amendment 

In preparation for implementing regulations pursuant to the Amendment’s 

mandates, the Department surveyed other states with similar medical marijuana 

directives.  It estimated that, based on the Amendment’s requirements, there would 
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be approximately 440,552 patients who would qualify for, and be in need of, 

medical marijuana.  It anticipated that there would need to be approximately 1,993 

MMTCs to perform all of the necessary functions of cultivating, processing, 

distributing, dispensing, transporting, and administering medical marijuana to 

those patients.  App. 1044-46.   

This number of MMTCs is consistent with the Amendment’s directive that 

the Department issue regulations “to ensure the availability and safe use of medical 

marijuana by qualifying patients.”  Art. X, § 29(d) (emphasis added).  The 

Department then began work on timely implementing regulations.  App. 835. 

Legislature Passes Senate Bill 8-A During A Special Session 

Just before the Amendment’s deadline for the Department to promulgate 

implementing regulations, in June 2017, the Legislature enacted Senate Bill 8-A 

(“SB-8A”), which is principally codified in section 381.986, Florida Statutes (the 

“Statute”).4  In direct conflict with the Amendment, which expressly defines an 

MMTC as an entity that may do one of any number of services related to the 

cultivation, processing, OR selling of marijuana, the Statute mandates that an 

MMTC must perform every function in the medical marijuana supply chain.5  The 

4 The Statute previously housed provisions for Florida’s limited pre-Amendment 
medical marijuana program for those terminally ill with only one year remaining to 
live and low-THC medical marijuana program (the “low-THC program”).  

5 See § 381.986(8)(e), Fla. Stat. 



8 

Statute reads the word “OR” in the Amendment as “AND,” thereby completely 

changing the definition of an MMTC.  As a result, the Statute prohibits licensure of 

any entity that wants to perform only one function in the supply chain—such as 

only cultivating marijuana—even though it is expressly permitted to do so under 

the Constitution.  This change in how a MMTC is defined results in an arbitrary 

restriction on the number of MMTCs in direct violation of the Amendment.   

The Statute also directs the Department to issue a significant portion of the 

limited number of MMTC licenses by fiat to certain identifiable private entities, 

including entities that had been previously rejected by the Department and were in 

current litigation with the State regarding their failure to qualify for the pre-

Amendment statutorily authorized low-THC dispensary licenses.6  Thus, the 

Legislature used the licensing requirements to settle cases in litigation by granting 

licenses to that limited class of applicants to the exclusion of others—regardless of 

qualifications.  Making matters worse, under the Statute, the Department had no 

authority to evaluate these entities before registering them and issuing them a 

coveted MMTC license.  App. 480, 934-942, 1095. 

Finally, despite the severely limited number of MMTC licenses and 

competitive licensing process for such licenses set forth above, the legislation 

allows any MMTC that obtains one of these coveted licenses to immediately sell 

6 See § 381.986(8)(a)2.a., Fla. Stat.; see also App. 1082-83. 
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the license. § 381.986(8)(e)1.  At the time of the record in this case, such licenses 

were reported to be selling for as much as $50 million each.  App. 555.  Moreover, 

because of the caps set forth by the Statute, no additional licenses are available—

and the Department is refusing to accept any additional applications for 

consideration.  App. 842-43. 

Importantly, section 381.986 contains extensive requirements governing 

MMTCs.  § 381.986(8)(b)-(13).  Those requirements remain in place if any of the 

licensing qualification criteria are held invalid. § 381.986(8)(a) (last sentence).  

The Department Succumbs To The Legislature’s Pressure To Abandon Its 
Constitutional Duties And Florigrown Files Suit 

Initially, the Department promulgated a Constitutional Regulation 

Development Procedure setting forth a framework for its promulgation of the 

regulations required by the Amendment and public participation in the process.7

However, the Legislature stepped in and threatened to freeze the Department’s 

funding if it did not follow the new legislation governing MMTCs.  App. 622.  The 

Department then abandoned the required constitutional regulation-making process 

and, instead, adopted by reference the restrictive provisions of the Statute as outer 

limitations to its constitutional authority.  See App. 835. 

7 https://www.flrules.org/Gateway/View_notice.asp?id=19086610 (last visited 
Aug. 8, 2019). 
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Florigrown Moves To Compel The Department To Comply With Its 
Constitutional Duties 

On April 30, 2018, Florigrown sought declaratory, temporary, and 

permanent injunctive relief (1) enjoining the Department from “licensing” any 

MMTCs pursuant to the legislative scheme codified in the Statute; (2) requiring the 

Department to commence registering MMTCs in accordance with the 

Amendment’s plain language; and (3) requiring the Department to register 

Florigrown as an MMTC. App. 5-152, 248-450.  Originally, Florigrown named 

both the State of Florida and the Governor as defendants.  However, both moved to 

dismiss themselves as parties, which the trial court granted. App. 451, 1402-03. 

Following development of an extensive factual record that included lengthy 

testimony from all of the key witnesses and party representatives, as well as a 

significant amount of supporting documentary material that was admitted into 

evidence, the trial court entered orders on Florigrown’s temporary injunction 

request.  App. 475-82.  

The trial court held that Florigrown is likely to succeed on its challenge to 

the constitutionality of the provisions of the Statute based on the following 

findings.  First, the trial court found that “[t]hrough its use of ‘and’ rather than ‘or,’ 

Section 381.986 materially alters, restricts, and contradicts the definition of a[n] 

MMTC in the Amendment.”  App. 478.  The Statute created “siloed” vertically 

integrated entities that are unable to engage in wholesale commerce—a radically 
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different conception of an MMTC than envisioned by the Amendment.  See § 

381.986(8)(e). 

Second, it found the Statute imposed severe arbitrary limits or “caps” on the 

number of MMTCs to be ultimately licensed.  App. 478-79.  In making this 

finding, the trial court noted that “the Department acknowledged this distinction 

and stated that the only source for this limitation on the number of MMTCs is the 

language of Section 381.986(8).”  App. 478.  The Department offered no evidence 

that the caps are rationally related to any legitimate state interest. 

Third, the trial court found the Statute required the mandatory issuance of 

MMTC “licenses” to a closed class of private entities that were unsuccessful 

applicants for a “dispensing organization” license under the state’s pre-

Amendment limited medical marijuana program in violation of Florida’s 

prohibitions against “special laws.”  App. 479-80.  The trial court further found 

that there had been no evidence to suggest the statutory provisions at issue bore a 

rational relationship to ensuring the supply of safe medical marijuana to qualifying 

patients.  Id.  

The trial court found Florigrown lacked an adequate remedy at law “for the 

harm Florigrown will suffer if it continues to be denied the opportunity to obtain 

MMTC registration and consequently the ability to provide patient care to Florida 

citizens in need of medical marijuana treatment.”  App. 481.  The trial court found 
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that irreparable harm would result absent issuance of an injunction because of the 

constitutional violation and that the injunction would serve the public interest. 

App. 499.  The trial court explained that the public interest was clearly stated with 

the passage of the Amendment by over 71% of Florida voters.  App. 499-500.  

The court entered a temporary injunction: (1) enjoining the Department from 

registering or licensing any MMTCs pursuant to the provisions of the Statute; (2) 

requiring the Department to commence registering MMTCs in accordance with the 

plain language of the Amendment; and (3) requiring the Department to register 

Florigrown as an MMTC, unless the Department can clearly demonstrate to this 

court that such registration would result in unsafe use of medical marijuana by 

qualifying patients.  App. 501.  

Importantly, the trial court’s injunction did not touch any of the tremendous 

number of regulations in section 381.986 governing qualifications required to 

qualify as an MMTC.  Nor did the injunction touch in any way the operations or 

rights of the existing license-holders.  In addition, consistent with the Department’s 

testimony at the evidentiary hearing, the injunction did not touch the administrative 

process in place to regulate MMTCs.  Registration of an MMTC is just the 

beginning of the process.  Once an MMTC registers, it must still must establish it 

meets the statutory requirements and then be inspected before it gets certified 

authority to cultivate, process, or deliver medical marijuana.  App. 943.  
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This Court Affirms The Issuance Of The Injunction In Favor Of Florigrown 

On appeal, the Department argued that the injunction was invalid both 

facially and on the merits.  Ini. Br. at 15.  In so doing, the Department requested 

that, in the interest of preserving “judicial resources” and avoiding “confusion and 

uncertainty,” the Court “also address the trial court’s substantive legal errors.” Ini. 

Br. at 16.  Thus, both the Department and Florigrown asked this Court to reach the 

merits—and that is exactly what this Court did. 

After a lengthy oral argument lasting over an hour, a panel of this Court, 

comprised of Judges Wolf, Makar, and Wetherell, issued a per curiam decision in 

which Judges Wolf and Makar concurred.  Judge Makar also authored a separate 

concurring opinion, and Judge Wetherell issued an opinion concurring in part and 

dissenting in part.  Importantly, all three judges concluded that Florigrown had 

demonstrated a substantial likelihood of success on the merits because section 

381.986(8)(e) conflicts with the Amendment by changing the definition of an 

MMTC and impose mandatory vertical integration. Slip Op. at 6, 10, 12.  The 

majority further found: (1) Florigrown is suffering irreparable harm and will 

continue to suffer irreparable harm without injunctive relief as a result of the 

Department’s continuing constitutional violations (Slip Op. at 7); (2) Florigrown 

has no adequate remedy at law and the Amendment itself recognizes there is no 

adequate remedy at law in these circumstances (Slip Op. at 7-8); and (3) it is in the 
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public interest to require the Department to begin registering or licensing MMTCs 

without applying those portions of the statutory scheme that the opinion identified 

as unconstitutional and “for the Department to promulgate[] rules that do not 

thwart the purpose of the [A]mendment.” (Slip Op. at 9).  

The Court ultimately upheld the injunction “to the extent it requires the 

Department to consider Florigrown’s request for licensure without applying the 

portions of the statutory scheme which th[e] opinion identifies as being 

unconstitutional,” and “allows the Department a reasonable period of time to 

exercise its duties under the constitutional amendment.”  Slip Op. at 2, 9.  

Approximately ten days after the panel decision was issued, two attorneys 

identifying themselves as “counsel to Governor Ron DeSantis” filed a notice of 

appearance as additional appellate counsel for the Department—even though the 

Governor had previously requested to be dismissed from this proceeding.  Shortly 

thereafter, the Department filed the rehearing en banc and certification motion. 

ARGUMENT 

I. REHEARING EN BANC IS UNWARRANTED AND WILL FURTHER DELAY THE 

AMENDMENT’S MANDATES

“A rehearing en banc is an extraordinary proceeding.” Fla. R. App. P. 

9.331(d)(2).  In this case, it is unwarranted and premature.  The panel decision 

finds that isolated provisions in section 381.986 directly conflict with the 

Amendment, so Florigrown has demonstrated a substantial likelihood of success on 
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the merits and met the other requirements for a temporary injunction.  Slip Op. at 

3-4.  The panel decision (1) prohibits the Department from continuing to license 

MMTCs in an unconstitutional manner and (2) requires the Department “within a 

reasonable period of time to exercise its duties under the constitutional 

amendment.”  Id. at 4.  In the meantime, the trial court must still address 

Florigrown’s declaratory judgment and permanent injunction claims.  Then there 

will almost certainly be yet another appeal—and, assuming this Court ultimately 

“declares” the provisions at issue to be unconstitutional, the case will proceed to 

the Florida Supreme Court under its mandatory jurisdiction.  Art. V, § 3(b)(1), Fla. 

Const. 

Allowing the Department another “bite at the apple” at this time through 

additional briefing and oral argument, as it has requested, will do nothing more 

than result in additional, unwarranted delay.  For the Department, an en banc

proceeding would serve as “free parking” on its path to the Supreme Court, but the 

same is far from true for Florigrown and the citizens of this state.  The 

Department’s continuing constitutional violations have been, and are to this day, 

causing irreparable harm.  See Slip Op. at 7.  As the Decision explains, “where 
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time is of the essence as the Medical Marijuana Amendment clearly provides, ‘[i]t 

truly can be said in this type of litigation that relief delayed is relief denied.’”8

The Department argues that rehearing is warranted because the Decision 

somehow opens the door to “instability in the industry,” but this is untrue.  The 

Decision’s affirmation of the temporary injunction merely precludes the 

Department from making further missteps by issuing additional MMTC licenses 

under a statutory scheme that is clearly unconstitutional.  In fact, it is the 

unconstitutional scheme itself that promotes instability because—as the record in 

this case establishes via the affidavits of over 20 patients—the unconstitutional 

scheme is failing to ensure that medical marijuana is safe, affordable, and available 

for patients.  App. 384-450.  

Instead of allowing the Department to proceed under the unconstitutional 

provisions of the statutory scheme, the injunction redirects the Department back to 

the right path of promulgating constitutional regulations that are consistent with the 

Florida Constitution.  The injunction does not touch any of the rights or activities 

of the existing license holders, nor does it restrict in any way the Department’s 

efforts to regulate MMTCs.  As the Department acknowledged at the evidentiary 

hearing, MMTCs must establish that they meet all requirements once they register.  

8 Slip Op. at 8 (citing Capraro v. Lanier Bus. Products, Inc., 466 So. 2d 212, 213 
(Fla. 1985)); see also Treacy v. Lamberti, 141 So. 3d 174, 178 (Fla. 1st DCA 2013) 
(“A current violation of a constitutional right is not cured by the potential for 
future legislative goodwill.”).  
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After registration, MMTCs must be inspected and authorized before they can even 

touch any marijuana at all. 

Moreover, only limited portions of section 381.986 were found to be 

inconsistent with the Amendment.  All of the volumes of statutory requirements 

governing MMTCs that ensure the safe cultivation, processing and dispensing of 

medical marijuana remain in place.  See § 381.986(8)-(13).  The Department’s 

request for en banc rehearing, en banc oral argument, and supplemental briefing 

should be denied.  

II. THE PANEL CORRECTLY FOUND THAT THE STATUTORY LANGUAGE 

DIRECTLY CONFLICTS WITH THE AMENDMENT

The Department argues that the panel’s “construction of the Amendment is 

flawed and implicates significant separation of powers concerns.” Mt. at 10. The 

Department’s belated attempt to change the nature of the case is premised upon 

mischaracterizations of the record and is completely devoid of merit. 

A. The Department Mischaracterizes The Nature Of This Case And 
The Import Of The Decision 

The Motion claims that the “panel decision completely disregards, and 

renders useless, the Legislature’s constitutionally-derived policy-making role in 

implementing a regulatory system for MMTCs.” Mt. at 12.  This is incorrect.  Far 

from rendering any branch of the government “useless,” the Decision simply holds 

that “[a] statute enacted by the legislature may not restrict a right granted under the 
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constitution and, to the extent that a statute conflicts with express or implied 

mandates of the constitution, the statute must fall.” Slip Op. at 5. The finding that 

limited provisions of section 381.986 are unconstitutional is no different than the 

legion of other instances in which this Court has struck down an unconstitutional 

statutory provision and does not warrant en banc review.   

This case raises a very narrow challenge to certain provisions of section 

381.986—limited to the arbitrary restrictions on the initial registration and 

licensing of MMTCs found in certain provisions of § 381.986(8)(a)—not the 

“scope of the Legislatures authority,” Mt. at 11, or even the entire Statute. 

Florigrown alleged, and this Court agreed, that the limited provisions at issue 

create a vertically integrated business model that improperly amends the 

constitutional definition of MMTC by requiring an entity to undertake all of the 

activities described in the amendment before the Department can license it.  Slip 

Op. at 6.  Further, because the existing statutory cap on the number of MMTC 

facilities is premised on the existence of a vertically integrated market, the Court 

found that the elimination of vertical integration renders the existing caps 

unreasonable.  Slip Op. at 7.   

Contrary to the Department’s assertions, nothing in the panel decision even 

remotely restricts the Legislature’s ability to implement an adequate regulatory 

system.  The Decision merely finds that the manner in which the Legislature has 
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presently attempted to do so in section 381.986 is not allowed because it violates 

the Amendment’s plain language.  In fact, absolutely nothing precludes the 

Legislature from promulgating a new law that is consistent with the Amendment.  

The Department cites principles of law regarding separation of powers, the 

role of each branch of government in our constitutional system of government, and 

the Legislature’s lawmaking power.  But these arguments have no place here 

because Florigrown agrees that the Amendment authorizes the Legislature to enact 

laws that are consistent with it.   See Art. X, § 29(e), Fla. Const.  The specific 

provisions of law at issue here, however, contradict the Amendment and are 

arbitrary.  Under such circumstances, this Court correctly found that Florigrown 

demonstrated a substantial likelihood of success on the merits of its claim that 

these provisions are unconstitutional. 

B. The Panel Correctly Found That The Amendment Does Not 
Allow the Legislature To Require Vertical Integration 

The Decision correctly finds that the Statute violates the Amendment 

because it materially alters, restricts, and contradicts the definition of an MMTC to 

require that MMTCs must be completely vertically integrated.  Despite the 

Amendment’s plain language, the Department argues that the Amendment does not 

restrict the Legislature from requiring vertical integration.  The Department asserts 

that Florigrown’s argument to the contrary, which was adopted by the Court and 

the trial court, is based on “hypertechnical reasoning.”  Mt. at 13. A side-by-side 
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comparison of the Amendment and the Statute establishes why the Department is 

wrong. 

The Amendment 
Art. X, § 29(b)(5), Fla. Const. 

The Statute 
§ 381.986(8)(e), Fla. Stat. 

“Medical Marijuana Treatment Center” 
(MMTC) means an entity that acquires, 
cultivates, possesses, processes 
(including development of related 
products such as food, tinctures, 
aerosols, oils, or ointments), transfers, 
transports, sells, distributes, dispenses, 
or administers marijuana, products 
containing marijuana, related supplies, 
or educational materials to qualifying 
patients or their caregivers and is 
registered by the Department” 
(emphasis added). 

“A licensed medical marijuana  
treatment center shall cultivate, 
process, transport, and dispense 
marijuana for medical use. A licensed 
medical marijuana treatment center 
may not contract for services directly 
related to the cultivation, processing, 
and dispensing of marijuana or 
marijuana delivery devices” (emphasis 
added). 

While the Department acknowledges, as it must, that the text is not the same, 

it claims that the Statute merely “sets forth a minimum of four core activities in 

which an MMTC must engage as a requirement for licensure to provide marijuana 

for medical use to qualifying patients under the Amendment.”  Mt. at 14.   

The Department further contends that “the Legislature, as the policy-making 

branch of government, could determine that bundling the steps of ‘cultivat[ion], 

process[ing], transport[ing], and dispens[ing]’ is a necessary method of providing 

uninterrupted access to a drug that is otherwise illegal in an emerging market.”  

Mt. at 14.  As an initial matter, this argument is waived because the Department 

raised it for the first time on appeal.  Ans. Br. at 25.  Substantively, the argument 
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fares no better because, as a matter of law, the Legislature cannot redefine 

“MMTC” or otherwise restrict a constitutional amendment the voters have 

adopted. See Notami, 927 So. 2d at 142.  The fact that marijuana is still illegal 

under federal law does not grant the Legislature authority to violate Florida’s 

constitution. 

It is black-letter law that the Legislature “may not regulate an industry 

governed by a constitutional amendment in such a manner that would severely 

restrict or diminish the industry.”  Slip Op. at 3 (citing Dep’t of Envtl. Prot. v. 

Millender, 666 So. 2d 882 (Fla. 1996).  But the Statute does just that.  The Statute 

requires that an MMTC engage in cultivation, processing, transporting, and 

dispensing.  The Amendment, however, authorizes an MMTC to participate in just 

one of the activities listed in the Amendment if it so chooses because the 

Amendment expressly uses the term “or,” not “and.”  The Analysis of Intent 

Document confirms this is exactly what the drafters intended.  Where, as here, “a 

statute conflicts with the express or clearly implied mandates of the Constitution, 

the statute must fall.”  Notami, 927 So. 2d at 142.  

The Department erroneously argues that the panel’s omission of one word 

(“clearly”) from a quote from Notami “imports an incorrect legal standard into its 

analysis.”  Mt. at 16.  That argument is completely unfounded.  Under any 
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standard, the Statute is in direct conflict with the Amendment—clearly or 

otherwise. 

The Department also claims that the Decision is erroneous because the 

Amendment’s “ballot summary” states that the Department will “register and 

regulate centers that produce and distribute marijuana . . . .” Mt. at 15.  This 

argument has no merit. The Florida Supreme Court has repeatedly explained that 

“‘an exhaustive explanation of the interpretation and future possible effects of [an] 

amendment [is] not required’ in the ballot title and summary.”  Adv. Op. to the 

Atty. Gen. Re: Voter Control of Gambling, 215 So. 3d 1209, 1217 (Fla. 2017) 

(alternations in original)(citation omitted).  Moreover, the Supreme Court has 

already determined that the ballot title and summary were “clear and d[id] not 

mislead voters regarding the actual content of the proposed amendment.”  Adv. Op. 

to the Atty. Gen. Re Use of Marijuana for Debilitating Medical Conditions, 181 So. 

3d at 478-79. 

Indeed, there is no dispute that the Amendment requires the Department to 

register and regulate centers that produce and distribute marijuana.  However, the 

Statute is unconstitutional because the Legislature has required that the Department 

register and regulate centers that produce and distribute only their own marijuana.  

Nothing in the ballot summary supports the Department’s position that the 

Amendment allows the Legislature to require vertical integration of MMTCs.  Nor 
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does anything support the Department’s suggestion that any Florida voters 

subscribed to the Department’s tortured reading of the ballot summary in 

determining their vote.  

In fact, the Amendment’s Analysis of Intent document completely 

contradicts the Department’s position.  It makes clear that MMTCs “do not have to 

engage in all” of “the activities listed in the definition” and that “[a] requirement 

that a single MMTC must perform all MMTC functions would be contrary to the 

language and intent of this Amendment.”  App. 218 (emphasis added). 

Finally, the Department argues that the Decision’s rejection of vertical 

integration is flawed because the “logical implication of the panel’s emphasis on 

the word ‘or’ is that any entity that wishes to engage in any singular activity 

contained in the definition would be required to register as an MMTC.” Mt. at 17.  

As an example, the Department notes that someone who wanted to distribute 

educational materials to qualifying patients or caregivers would have to register as 

an MMTC with the Department, implying that the words for some reason cannot 

possibly mean what they say.  Mt. at 17.   

This example does not support the Department’s position because this 

statement is true.  Anyone wanting to claim immunity under the Amendment for 

distributing educational materials to qualifying patients or caregivers must 

successfully register as an MMTC or be a duly-qualified physician.  To the extent 
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that one did not do so, there is the possibility of prosecution for distribution of 

“drug paraphernalia” under section 893.147, Florida Statutes.   

C. The Amendment Restricts the Legislature’s Ability To Arbitrarily 
Limit The Number Of MMTCs. 

The Department erroneously argues that the Amendment does not restrict 

the Legislature’s ability to limit the number of MMTCs. Mt. at 18.  The panel 

decision correctly found that rejection of the vertically integrated system 

necessarily rendered the de minimus statutory cap on the number of MMTCs in the 

Statute unreasonable.  Yet, the Department complains because the panel “treated 

this as an intertwined inquiry.”  Mt. at 18.  However, if the vertical integration 

requirements in the Statute are unconstitutional, then the limits placed on the 

number of MMTCs under a vertical integration system are per se unreasonable.  

The Department itself concluded that, under the Amendment—to provide 

qualifying Floridians with safe, available, and affordable medical marijuana—there 

would need to be approximately 1,993 MMTCs—which is one for every 221 

patients based on the anticipated number of qualifying patients.  App. 1136. 

The Department nevertheless boasts that there are now 22 entities that 

presently operate 144 dispensing locations.  The Department erroneously contends 

that evidence submitted by Florigrown of the inability of patients to consistently 

access safe and affordable medical marijuana is “stale” and not indicative of the 
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industry at the present.  Mt. at 19-21.  This contention is directly contrary to the 

Department’s own testimony that 1,993 MMTCs would be necessary.   

By the Department’s own analysis, the Amendment requires 1,120 MMTCs 

to support the current patient population of 251,000.  The current market reality (as 

stated by the Department) is 22 MMTCs—and those 22 MMTCs have but 141 

locations.  The shelf life of Florigrown’s evidence is irrelevant because the current 

status provides less than 15% of the marijuana availability that the Department’s 

own analysis confirmed is required by the Amendment.  

The clear reality of the market at present is that there are 22 MMTCs, all of 

whom are required to operate vertically, and all of whom are part of a closed class 

of 30 year nurseries that were previous applicants for a different program in 2015.  

Six of those MMTCs control 85% of the market.  Mt. at 19-20.  Many of the others 

are sitting on their licenses or selling them to the highest bidder for millions of 

dollars.  The $50 million+ price tags for those licenses are the result of the scarcity 

the Legislature created when it unconstitutionally restricted the licenses. 

The fact that a select-few entities were lucky enough to obtain a coveted 

MMTC license from the Department serves only to further support that Florigrown 

and Floridians are being irreparably harmed—because the Legislature has 

improperly blocked all other entities from even applying for a license. 
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Since the inception of this case through the present, the Department has not 

offered a shred of evidence regarding the availability of safe and affordable 

medical marijuana. That the current oligopoly of MMTCs have apparently recently 

opened more locations somewhere in the state does not resolve the problems 

caused by a severe lack of safe, available and affordable medical marijuana 

identified by the qualifying patients as set forth in the record.  It does not explain 

the 85% deficit in availability that currently exists.  It just means that more stores 

are run by the same players in the same improperly restrained market.  Thus, the 

evidence from the various patient affidavits remains unrefuted by the Department.  

III.  THE DECISION DOES NOT DEPART FROM THIS COURT’S PRECEDENT

A. The Panel Decision Does Not Abrogate Redner 

The Department also erroneously asserts that en banc rehearing is warranted 

because it “effectuates an end-run around this Court’s recent decision in Florida 

Department of Health v. Redner, No. 1D18-1505, 2019 WL 1466883 (Fla. 1st 

DCA April 3, 2019), rehearing denied & petition for discretionary review pending 

in Florida Supreme Court (Case No. SC19-1066).”  Respectfully, this is nonsense.  

This argument is not only incorrect, it also is truly remarkable because two of the 

Judges that authored the Decision also joined in the Redner decision.   
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Nothing in the Decision allows for an individual to register as an MMTC.  In 

fact, the definition of MMTC in the Amendment directly refutes the Department’s 

argument because an MMTC must be an “entity.”  Art. X, § 29(b)(5), Fla. Const.  

B. The Panel Decision Does Not Depart From This Court’s 
Temporary Injunction Precedent 

Finally, the Department argues that rehearing en banc should be granted 

because the Decision is inconsistent with this Court’s precedent regarding 

temporary injunctions. Mt. at 23-24.  This argument also fails because it ignores 

the record and mischaracterizes the Decision. 

The Department erroneously claims that the injunction is improper because 

it purportedly disrupts the status quo.  Far from disrupting the status quo, the 

injunction preserves the status quo in effect before the passage of the 

unconstitutional statutory restrictions at issue here.  As the trial court found, and 

the panel affirmed, the extraordinary remedy of an injunction is necessary here to 

prevent the Department from proceeding further down the path of implementing a 

clearly unconstitutional statutory scheme. Moreover, the Amendment itself 

specifically contemplates the availability of injunctive relief in circumstances such 

as these where the Department fails to comply with its constitutional duties.   

The Department also complains that the Decision erroneously relies on 

presumptions for the elements of irreparable harm and lack of an adequate remedy 

at law.  These contentions amount to nothing more than disagreement with the text 
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of the Amendment and applicable precedent.  The Decision correctly 

acknowledges that the Amendment specifically contemplates the lack of an 

adequate remedy at law where, as here, a state actor refuses to abide by its 

constitutional duties.  See Slip Op. at 7 (citing Art. X § 29(d)(3)). As the 

Amendment’s Analysis of Intent Document explains, “[t]he final subsection allows 

for citizen enforcement in court if the Department does not issue reasonable and 

necessary regulations in a timely manner.” App 222. Those are exactly the 

circumstances here.  Indeed, the Department offers nothing to suggest that any 

adequate remedy at law exists.   

The Department also contends that the Decision erroneously imposes a 

presumption of irreparable harm because “there has been no assertion of a 

fundamental right by Florigrown.”  Mt. at 24.  But the Department cites no 

authority for excluding such a presumption in cases such as this.  Nor does the 

Department identify any Florida authority that limits application of the 

presumption to only certain cases involving assertions of fundamental rights.  To 

the contrary, as the Decision explains, where, as here, time is of the essence, relief 

delayed is relief denied—justifying the application of the presumption under the 

unique circumstances presented here. Slip Op. at 8.   

In fact, the Decision notes that Florida courts have presumed irreparable 

injury in analogous contexts that do not involve fundamental rights, such as the 
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enforcement of a non-compete clause, where immediate injunctive relief is the 

essence of such suits and oftentimes the only effectual relief.  In addition, Florida 

appellate courts have found per se irreparable harm whenever an ordinance or 

statute is being violated—so certainly the same per se irreparable harm 

presumption would occur when a constitutional provision is being violated.  See, 

e.g., Manatee Cty. v. 1187 Upper James, 104 So. 3d 1118 (Fla. 2d DCA 2012) 

(irreparable harm presumed when government seeks an injunction to enforce its 

police power); Polk Cty. v. Mitchell, 931 So. 2d 922 (fFa. 2d DCA 2006) (same).  

Quite simply, the presumption of irreparable harm was appropriate.   

IV. THE ALTERNATIVE MOTION FOR CERTIFICATION SHOULD BE DENIED

In the alternative, the Department asks this Court to certify a question of 

great public importance to the Florida Supreme Court. Mt. at 25. This request 

should also be denied because, as discussed above, certifying a question to the 

Florida Supreme Court at this stage of the proceeding would be premature.  It 

would do nothing more than delay this case ultimately reaching the Florida 

Supreme Court after the trial court has ultimately ruled on Florigrown’s 

declaratory judgment and permanent injunctive relief causes of action. 

CONCLUSION 

Florigrown and Voice Freedom respectfully requests this Court deny the 

motion for rehearing en banc and certification.  



30 

Respectfully submitted, 

/s/ Katherine E. Giddings        
KATHERINE E. GIDDINGS, BCS 
(949396) 
katherine.giddings@akerman.com 
elisa.miller@akerman.com 
michele.rowe@akerman.com 
Akerman LLP 
106 East College Avenue, Suite 1200 
Tallahassee, Florida  32301 
Telephone:  (850) 224-9634 
Telecopier:  (850) 222-0103 

JONATHAN S. ROBBINS (989428) 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301 
Telephone:  (954) 463-2700 
Telecopier:  (954) 463-2224 

ARI H. GERSTIN (0839671) 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh St., Ste. 1100 
Miami, FL 33131 
Telephone:  (305) 374-5600 
Telecopier:  (305) 374-5095 

Attorneys for Appellees 



31 

CERTIFICATE OF SERVICE 

 HEREBY CERTIFY that on this 8th day of August 2019 a true and correct 

copy of the foregoing has been electronically uploaded to the First District Court of 

Appeal's eDCA and a true and correct copy was furnished by E-Mail to all parties 

listed below.

Rachel Nordby, Esq. 
Amber Stoner Nunnally, Esq. 
Jason B. Gonzalez, Esq. 
Shutts & Bowen LLP 
215 S. Monroe St., Ste. 804 
Tallahassee, FL 32301 
rnordby@shutts.com 
amberstoner@shutts.com 
jasongonzalez@shutts.com 
mpoppell@shutts.com 
(Attorneys for Appellant) 

Joe Jacquot, Esq. 
John MacIver, Esq. 
Executive Office of Governor 
  Ron DeSantis 
400 S. Monroe St., Ste. 209 
Tallahassee, FL 32399 
joe.jacquot@eog.myflorida.com 
john.maciver@eog.myflorida.com 
(Attorneys for Appellant) 

Louise Wilhite-St Laurent, Esq. 
General Counsel 
Florida Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, FL 32399-1708 
louise.stlaurent@flhealth.gov 
wanda.young@flhealth.gov 
(Attorney for Appellant) 

/s/ Katherine E. Giddings  
KATHERINE E. GIDDINGS, BCS 


