
IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT, STATE OF FLORIDA 

FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE, 
COURTNEY COPPOLA, in her official   DCA Case No. 1D18-4471 
capacity as Director of the Office of   L.T. Case No. 2017-CA-2549 
Medical Marijuana Use, SCOTT RIVKEES, 
M.D., in his official capacity as State 
Surgeon General and Secretary of the 
Florida Department of Health, and THE 
STATE OF FLORIDA, 

Appellants,  

v.  

FLORIGROWN, LLC, a Florida Limited 
Liability Company, and VOICE OF  
FREEDOM, INC., d/b/a FLORIGROWN, 

Appellees. 
/ 

RESPONSE TO MOTION FOR LEAVE OF COURT TO FILE AMICUS 
CURIAE BRIEF IN SUPPORT OF THE APPELLANTS' MOTIONS FOR 

REHEARING EN BANC AND CERTIFICATION1

Florigrown opposes the MMTCs’ motion for leave of court to file an amicus 

curiae brief in support of the Appellants’ motions for rehearing en banc and 

certification unless this Court also accepts Florigrown’s short Opposition Brief to 

the amicus brief filed simultaneously with this Response.  Otherwise, Florigrown 

1 Appellees are collectively “Florigrown.”  Appellants are collectively the 
“Department.” The caption lists The State of Florida as an Appellant, but the trial 
court accepted the State’s argument that it “is not a proper party” and dismissed it.  
The amicus curiae movants are collectively “the MMTCs.” 
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will have no procedural mechanism for responding to the claims and arguments 

made by the MMTCs in their amicus brief. 

1. Procedurally, this Court issued a panel decision (the “Decision”) in 

this case on July 9, 2019.  The Department filed a motion for rehearing en banc

and certification on July 24, 2019, making Florigrown’s response to that motion 

due by August 8, 2019.  The MMTCs filed their motion for leave to file their 

amicus brief on August 5, 2019—thus, Florigrown’s response to the motion for 

rehearing en banc was due before this Court ruled on the motion to leave.  

Accordingly, Florigrown did not have an opportunity to respond to the MMTCs’ 

arguments as it would have if the MMTCs had filed their motion for leave earlier.   

2. When the MMTCs contacted Florigrown to ask whether it would 

object to the filing of that brief, Florigrown stated that it would not object to their 

appearing as amicus on rehearing provided they did so in the form of a motion for 

rehearing so Florigrown could respond.  The MMTCs refused to do so. 

3. Under the process set forth in Florida Rule of Appellate Procedure 

9.370, the timing for filing amicus briefs during the briefing stage of the 

proceedings allows opposing parties an opportunity to respond to the amicus 

curiae’s arguments in either the answer brief or the reply brief, depending on 

whether the amicus brief supports the appellant or the appellee.  The same due 

process opportunity does not exist under the circumstances here.  
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4. The following explains why this Court should not grant the MMTCs 

leave to file an amicus brief unless Florigrown’s Opposition Brief is also accepted. 

5. As stated in the Decision, the statutory scheme at issue severely limits 

the type and number of MMTCs in direct contravention to the Constitutional 

Amendment authorizing medical marijuana.  The statutory scheme has allowed 

only 22 MMTCs to date—even though the Department itself estimated 1,993 

MMTCs would be needed to provide the half-million qualified patients with the 

available, safe, and affordable medical marijuana they need.  The 22 MMTCs have 

complete control of the entire medical marijuana market and industry in Florida. 

6. Amici constitute 9 of the 22 currently licensed MMTCs.  Four Amici

have never dispensed any marijuana whatsoever.  Another Amici operates as a 

delivery-only MMTC in a limited area.2  One has only one location, and another 

has only two locations.3

2 DFMMJ Investments, LLC d/b/a Liberty Health Sciences (dispensing 
authorization); Acreage Florida, Inc. (not operating); 3 Boys Farm, LLC, d/b/a 3 
Boys Farm (dispensing authorization for delivery only); MME Florida, LLC d/b/a 
as MedMen (dispensing authorization); Perkins Nursery, Inc. (not operating); 
Deleon’s Bromeliads, Inc. (not operating); San Felasco Nurseries, Inc. d/b/a 
Harvest (dispensing authorization); Better-Gro Companies, LLC d/b/a Columbia 
Care Florida (dispensing authorization); and Dewar Nurseries, Inc. (not operating). 
Dep’t of Health website at:  https://knowthefactsmmj.com/mmtc/ (visited Aug. 12, 
2019). 
3 Supra, n.2. 
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7. One of the non-operating Amici, Deleon’s Bromeliads (“Deleon’s”), 

actually intervened in the trial court proceedings below in support of Florigrown’s 

position and the temporary injunction in this appeal—which the trial court allowed.  

Deleon’s even filed a complaint in intervention against the Department.4  However, 

it “switched sides” after obtaining a valuable MMTC license in a settlement with 

the Department in separate litigation and is now incentivized to protect its asset.5

8. Amici Harvest, Acreage, Columbia Care, and Medmen are all large 

Canadian or out-of-state companies that bought their licenses for tens of millions 

of dollars from the original awardees. Those awardees made no meaningful 

attempt to enter the medical marijuana market with their licenses.  Instead, they 

brokered these multi-million dollar sales to the out-of-state entities without having 

served a single patient.6

9. Amici 3 Boys Farms received a license in a statutory settlement under 

section 381.986(8), Florida Statutes.  It later requested and received a variance 

4 See Florigrown LLC v. Dep’t of Health, Office of Med. Marijuana Use, No.  
2017-CA-2549 (Fla. 2d Jud. Cir. Ct. Jan. 4, 2019) (“Intervenor, Deleon’s 
Bromeliads, Inc.’s Complaint”).  The other 8 Amici never made any attempt to 
intervene in the trial court proceedings or appellate proceedings until their recent 
motion requesting leave to file this Brief.  They appeared for the first time 12 days 
after the Department filed its Motion for Rehearing En Banc and Certification. 
5 Deleon’s Bromeliads, Inc. v. Dep’t Of Health, Office of Med. Marijuana Use, No. 
18-004698 (Fla. DOAH Apr. 25, 2019) (Joint Settlement and Agency Final Order). 
6 See https://s27415.pcdn.co/wp-content/uploads/ommu_updates/2019/080919-
OMMU-Update.pdf. (Fla. Dep’t of Health, Office of Medical Marijuana Use 
Weekly Update (Aug. 9, 2019)), at 2. 
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from the Department doubling the 9-month statutory deadline for dispensing 

marijuana.  The variance asserted 3 Boys needed more time to secure a buyer for 

its license. Now, almost two years later, 3 Boys Farms still does not have a single 

dispensary.7

10. The Department’s data shows that, as of the week of August 2, 2019, 

all of the Amici combined sell less than 6% of the medical marijuana being 

dispensed in the state, despite making up 41% of the total number of MMTCs.8

Their main interest is in ensuring the privilege of buying and selling their 

licenses—not in ensuring that qualified patients have affordable access to medical 

marijuana.  The monetary value of those licenses is the direct result of a statutory 

scheme that directly conflicts with the Constitution.   

11. The MMTCs claim that the Decision impacts their MMTC licenses 

and their ability to operate creates “chaos” and a “regulatory void,” and prevents 

appropriate “tracking” of seed-to-sale.  The Opposition Brief to the MMTCs’ 

amicus curiae brief submitted simultaneously with this Response establishes why 

each of these allegations are incorrect.  In summary, contrary to the MMTCs’ 

assertions, the Decision has no impact whatsoever on the existing MMTCs’ ability 

to operate.  Nor does it restrict the Department’s ability to regulate MMTCs or 

7 See supra, n.6.
8 See supra, n.6. 



6 

render any of the existing MMTCs’ operations invalid.  The extensive statutory 

requirements governing how MMTCs must operate are not impacted by the 

Decision and are still in place.  

12. In addition, to the extent the MMTCs raise new factual issues—those 

issues are properly addressed by the trial court, not this Court in an en banc 

decision. 

13. Florigrown’s Opposition Brief filed simultaneously with this 

Response to the Motion for Leave will establish why the MMTCs’ arguments are 

wholly without merit and are purely based on existing MMTCs’ desire to maintain 

complete control of the medical marijuana market—artificially keeping the cost of 

medical marijuana beyond the reach of many patients. 

WHEREFORE, Florigrown respectfully requests that this Court deny the 

MMTCs’ motion for leave of court to file amicus curiae brief in support of the 

appellants’ motions for rehearing en banc.  Alternatively, Florigrown respectfully 

requests that, if this Court grants the MMTCs’ motion for leave, this Court also 

accept the Opposition Brief Florigrown filed simultaneously with this Response—

so it has an opportunity to respond to the MMTCs’ arguments. 
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Respectfully submitted, 

/s/ Katherine E. Giddings        
KATHERINE E. GIDDINGS, BCS 
(949396) 
katherine.giddings@akerman.com 
elisa.miller@akerman.com 
michele.rowe@akerman.com 
Akerman LLP 
106 East College Avenue, Suite 1200 
Tallahassee, Florida  32301 
Telephone:  (850) 224-9634 
Telecopier:  (850) 222-0103 

JONATHAN S. ROBBINS (989428) 
jonathan.robbins@akerman.com 
nancy.alessi@akerman.com 
Akerman LLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301 
Telephone:  (954) 463-2700 
Telecopier:  (954) 463-2224 

ARI H. GERSTIN (0839671) 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh St., Ste. 1100 
Miami, FL 33131 
Telephone:  (305) 374-5600 
Telecopier:  (305) 374-5095 

Attorneys for Appellees 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 16th day of August 2019 a true and 

correct copy of the foregoing has been electronically uploaded to the First District 

Court of Appeal's eDCA and was furnished by E-Mail to all parties listed below.

Rachel Nordby, Esq. 
Amber Stoner Nunnally, Esq. 
Jason B. Gonzalez, Esq. 
Shutts & Bowen LLP 
215 S. Monroe St., Ste. 804 
Tallahassee, FL 32301 

Joe Jacquot, Esq. 
John MacIver, Esq. 
Executive Office of Governor 
  Ron DeSantis 
400 S. Monroe St., Ste. 209 
Tallahassee, FL 32399 
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rnordby@shutts.com 
amberstoner@shutts.com 
jasongonzalez@shutts.com 
mpoppell@shutts.com 
(Attorneys for Appellant) 

John M. Lockwood, Esq. 
Thomas J. Morton, Esq. 
Devon Nunneley, Esq. 
The Lockwood Law Firm 
106 E. College Ave., Suite 810 
Tallahassee, FL 32301 
john@lockwoodlawfirm.com 
tj@lockwoodlawfirm.com 
devon@lockwoodlawfirm.com 
(Attorneys for DFMMJ Investments, 
LLC d/b/a Liberty Health Sciences, 
Acreage Florida, Inc., 3 Boys Farm, 
LLC, d/b/a 3 Boys Farm, MME 
Florida, LLC d/b/a as Med Men) 

William D. Hall, III, Esq. 
Daniel R. Russell, Esq. 
Dean Mead & Dunbar 
215 So. Monroe St., Suite 130 
Tallahassee, FL 32301 
whall@deanmead.com 
drussell@deanmead.com 
(Attorneys for Dewar Nurseries, Inc.) 

joe.jacquot@eog.myflorida.com 
john.maciver@eog.myflorida.com 
(Attorneys for Appellant) 

Louise Wilhite-St Laurent, Esq. 
General Counsel 
Florida Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, FL 32399-1708 
louise.stlaurent@flhealth.gov 
wanda.young@flhealth.gov 
(Attorney for Appellant) 

James A. McKee, Esq. 
Foley & Lardner LLP 
106 E. College Ave., Suite 900 
Tallahassee, FL 32301 
jmckee@foley.com 
mlong@foley.com 
(Attorneys for Perkins Nursery, Inc., 
Deleon's Bromeliads, Inc., San 
Felasco Nurseries, Inc. d/b/a Harvest, 
and Better-Gro Companies, LLC 
d/b/a Columbia Care Florida) 

/s/ Katherine E. Giddings  
KATHERINE E. GIDDINGS, BCS 


