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STATEMENT OF THE CASE AND FACTS 
 

Nature of the Case 

 This direct appeal addresses the trial court’s refusal to allow the Florida House 

of Representatives to intervene as an additional defendant.  The underlying case, 

which is ongoing, relies on the Medical Marijuana Amendment (“MMA”)—now 

Article X, section 29, of the Florida Constitution—to challenge the Legislature’s 

prerogative to regulate, within the borders of the State of Florida, the manufacture 

and distribution of marijuana—a federally prohibited Schedule I drug. 

Florigrown’s Constitutional Claims 

 The suit filed by Florigrown LLC and Voice of Freedom, Inc. (collectively, 

“Florigrown”) challenges the constitutionality of the portion of § 381.986, Florida 

Statutes, (entitled, “Medical use of marijuana”) that sets out requirements and caps 

for registration and licensing of medical marijuana treatment centers (“MMTCs”).  

R 945–951.1  It contends that the statute unconstitutionally imposes “‘caps’ or 

1 Florigrown originally sued the State of Florida, the Department of Health, 
the director of the Medical Marijuana Use Office, the state surgeon general, and the 
Governor.  R 29, 31–32.  The trial court dismissed the Governor, R 900–01, and later 
the State of Florida, R 3760–61.  The department, the director, and the state surgeon 
general “are the only necessary defendants in this case because they are the state 
officials charged with enforcing section 381.986, Florida Statutes.”  R 3760 (citing 
Atwater v. City of Weston, 64 So. 3d 701, 703 (Fla. 1st DCA 2011); see also R 3993 
(observing that the department “is the enforcing agency on this” and “the only 
necessary defendant”).  This brief references these three state defendants collectively 
as the “Department.”  
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limitations on the number of ‘licenses’ or registrations” of potential medical 

marijuana treatment centers (“MMTCs”).  R 947.  The complaint asserts two 

theories.  It contends that the provision is an unconstitutional special law.  And it 

contends that the Legislature lacks the authority under the MMA “to require entities 

registering as an MMTC to compete for the licenses” or to “require MMTC’s to 

operate as vertical entities.”  R 947. 

The amended complaint repeatedly attacks the Legislature.  R 932 (alleging 

that “[m]any provisions in [the statute passed by the Legislature] are blatantly 

unconstitutional”); R 940 (“Neither the Legislature nor the Department has any 

authority to ‘expand [the MMA’s] directive . . . to establish a comprehensive 

regulatory framework.’”); R 940 (alleging that the Legislature “lacks authority to 

implement its proposed unlawful plan of establishing a comprehensive regulatory 

framework that limits and restricts the citizenry’s access to medical marijuana”); 

R 946 (“The [MMA] only authorizes the legislature to enact laws that are consistent 

with the Amendment, which are not contrary to the Amendment, and which do not 

impose impermissible and/or unlawful restrictions on applicants seeking registration 

as MMTCs.”); R 947 (“The Amendment only authorizes the legislature to enact laws 

that are consistent with [sic] primary purpose of the Amendment, which is to ensure 

the availability of safe and effective medical marijuana to the qualified patient 

population in Florida.”). 
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 Moreover, Florigrown named the “State of Florida” as a defendant as a proxy 

for the Legislature: 

THE COURT: So, who is the State? 
 
MR. LIROT: The State would, obviously, be the 
Legislature in its entirety, not piecemeal. 

 
R 3991–92.  It was “the State” (by which Florigrown means the Legislature) that 

“influenced” and “limited” and gave “marching orders” to the Department of Health.  

R 3991.  And, as Florigrown explained, “[t]he State was threatening to deny [the 

Department] of paychecks if they didn’t do what the State wanted.”  R 3991.2  There 

is “enough of a distinction” between the Department and the director of medical 

marijuana use, on the one hand, and the “State” (read:  the Legislature), on the other, 

such that Florigrown should be allowed “to pursue that cause of action against the 

State as an independent entity.”  R 3991.  Florigrown concluded that “there’s a 

rationale behind [allowing] the State to participate,” and the State (that is, the 

Legislature) “need[s] to be in this case.”  R 3993. 

  

2 This likely is a reference to the Legislature’s inclusion of proviso language 
in the 2018-2019 general appropriations act.  The language made release of 
executive salary and expense funds contingent on the Department’s implementation 
of the MMA through adoption of rules “exclusively pursuant to chapter 120, Florida 
Statutes.”  Ch. 2018-9, § 3, at 94, Laws of Fla. 
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The Temporary Injunction, Wherein the Trial Court Indicates Its 
Determination that the Legislature Exceeded Its Constitutional Authority 

  
 Florigrown moved for a temporary injunction.  R 655–858.  In support, it 

argued in part that “nothing in the Amendment authorizes the [state defendants] to 

promulgate laws and rules that impose an artificial cap on the number of MMTCs 

that may operate in the state.”  R 672.  Florigrown continued:  “The Amendment is 

clear – the Legislature may only enact laws that are ‘consistent’ with the 

Amendment.”  R 673 (emphasis supplied).  The Legislature “lacks authority to 

implement its proposed unlawful plan of establishing a comprehensive regulatory 

framework that limits and restricts the citizenry’s access to medical marijuana.”  

R 673. 

 The temporary injunction motion took the Department to task for “shirking 

and abandoning its Constitutional duties under” the MMA in favor of “follow[ing] 

an unlawful detour put in place by the Legislature.”  R 673–74 (first and second 

emphases in original, third emphasis supplied).  “Millions of Floridians did not vote 

for this Amendment so that the Legislature could simply render it meaningless,” 

says Florigrown.  R 674 (emphasis supplied).  As Florigrown saw it, the MMA 

simply requires the Department “to register MMTCs” and “does not allow for the 

capped licensing process” that the Legislature established in the statute.  R 677 

(emphasis in original). 
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 Likening the opportunity to run a marijuana grow and sale operation to the 

right to vote, Florigrown contended that the MMA authorizes and requires the 

Department only to register MMTCs.  R 678.  Florigrown also asserted that the 

MMA does not authorize any legislatively required licensing or “comprehensive 

regulatory scheme.”  R 678–79.  Florigrown asked the judicial branch “to ensure 

that” the MMA is implemented “[u]ntil those who unlawfully seek to frustrate and 

eviscerate the rights that the citizenry overwhelmingly granted to itself by adopting 

the Amendment are removed from office.”  R 683.  To pull this off, Florigrown 

sought to enjoin the Department from following “the blatantly unconstitutional 

legislative scheme set forth in section 381.986, Florida Statutes” and to require the 

Department to start registering MMTCs, including Florigrown, without any statutory 

controls at all.  R 684. 

The trial court initially denied the motion without prejudice.  R 2577–2584. 

Still, the trial court questioned the Legislature’s authority to regulate marijuana 

under the MMA.  R 2578 (“The Amendment is unusual for a Constitutional 

provision because it places duties on the Department of Health, not the Legislature, 

to ensure the availability and safe use of medical marijuana by qualifying patients.”); 

R 2581 (“The legislative guidance, though, was in several ways inconsistent with 

the Amendment.”); R 2581 (“The Constitution is a limitation on the power of the 
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Legislature.”); R 2582 (“The power of the Legislature is limited by the Florida 

Constitution. . . .”) (all emphases supplied). 

 Two months later, the trial court revisited the issue and rendered the 

temporary injunction.  R 3188–3193.  It did so based on what the trial court called 

the “passing of more time” from when it initially denied Florigrown’s request for 

the relief.  R 3189.  The trial court felt that its prior order denying the motion “was 

ignored by Defendants.”  R 3189. 

 The trial court’s order, like Florigrown’s court filings, repeatedly questioned 

the Legislature’s authority.  According to the trial court, the MMA “places very 

specific duties on a State agency, the Department of Health (not the Legislature), to 

ensure the availability and safe use of medical marijuana by qualifying patients.”  

R 3190 (emphasis supplied).  The trial court characterized § 381.986 as “legislative 

guidance” that was “significantly inconsistent with the Constitution.”  R 3190 

(emphasis supplied).  Put differently, the Legislature was telling the Department 

“incorrectly what to do, by statute.  Nevertheless, the Constitution has very specific 

details in it.  And the Constitution is the law of the land.  The Constitution prevails 

over the statute.”  R 3190. 

 The trial court’s temporary injunction order conclusively stated that “[s]ection 

381.986 is an unconstitutional attempt to implement the [MMA], as stated in the 

order of August 2 [denying the motion for temporary injunction].  That order was 
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ignored.”  R 3191.  “In this case the Executive branch, through the Department of 

Health, and the Legislative branch, through passage of the unconstitutional portion 

of Section 381.986, Florida Statutes, are violating the Constitution of the State of 

Florida.”  R 3192 (emphasis supplied).  The trial court enjoined the Department 

“from registering or licensing any MMTCs pursuant to the unconstitutional 

legislative scheme set forth in Section 381.986, Florida Statutes” and ordered the 

Department to start registering MMTCs notwithstanding any limitations or controls 

set out by the Legislature.  R  3192 (emphasis supplied). 

 The trial court gave the Department 14 days to “commence registering 

MMTCs in accordance with the plain language of the [MMA],” including 

Florigrown.  R 3192.  On the fourteenth day, the Department filed a notice of appeal, 

which automatically stayed the trial court’s injunction.  R 3241.  That non-final order 

appeal is before this Court in Department of Health v. Florigrown LLC, Case No. 

1D18-4471.3 

  

3 Florigrown also filed a summary judgment motion.  R 2847–2866  That 
motion, which remains pending while the temporary injunction is on appeal, seeks a 
final judgment declaring that various portions of § 381.986(8), Florida Statutes, are 
unconstitutional because they “improperly restrict[] the number of MMTCs” in 
violation of the MMA and because the provisions “require a ‘vertical’ or ‘stacked’ 
market structure.”  R 2864. 
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The House’s Attempt at Intervention to Defend the Legislative Prerogative 
Against Further Attack 

 
 The House then moved to intervene.  R 3414–3422.  The motion explained 

the interest that the House sought to defend.  According to the motion,  

The Florida Constitution vests all of the State’s legislative 
power in the Legislature.  The MMA did not diminish that 
power.  In section 381.986’s scheme, the Legislature 
exercised its policymaking prerogative to carefully 
implement the MMA and preserve the will of the voters 
against federal invalidation.  The statute establishes a 
closely regulated medical marijuana production and 
dispensary regime that follows the U.S. Department of 
Justice’s guidance (in place at the time the statute was 
adopted) for how a State could avoid federal criminal 
enforcement against medical marijuana activities.  The 
Legislature acted appropriately and within its 
constitutional sphere to implement the MMA under these 
unusual circumstances. 
 

R 3414–15 (emphasis in original).  “Indeed, the House has a direct interest in 

preserving, from judicial encroachment, the Legislature’s constitutional prerogative 

to address” the conflict between the MMA and federal drug policy and to “effectuate 

the voters’ will to the extent federal law will allow.”  R 3416.  

 The House explained that the case involves the Legislature’s constitutional 

authority to regulate medical marijuana.  R 4002.  Noting that the Legislature had 

been mentioned throughout the case and in the trial court’s orders, the House 

explained its intent to advocate in favor of the Legislature’s power “to pass laws to 

attempt to implement [the MMA] in the face of conflicting federal policy.”  R 4003.  
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The House sought to intervene to defend the scope of legislative authority and the 

legislative interest to act in this area.  R 4005.  The House also explained that the 

legislative interest is distinct and diverges from that of the Department, because 

Florigrown’s claim assumes that the Department—not the Legislature—has the 

authority to regulate medical marijuana, so the Department stands to gain from the 

diminution of legislative authority.  R 4005–06.  However, as the House pointed out, 

the MMA itself did not give policymaking authority to the Department.  R 4006. 

 Meanwhile, a multitude of potential MMTCs filed their own motions to 

intervene, but as additional plaintiffs.  R 3228–3240, 3249–3257, 3258–3311, 3342–

3354, 3355–3397, 3426–3439, 3467–3484, 3490–3504, 3505–3520, 3710–3714, 

3715–3736, 3737–3742, 3746–3759, 3783–3790, 3829–3844, 3845–3855, 3856–

3867, 3869–3874, 3875–3885, 3886–3896, 3900–3909, 3915–3921, 4066–4080, 

4137–4143, 4144–4155, 5951–5971, 5972–5976, 5977–5982. 

 Florigrown had no objection to additional plaintiffs intervening.  R 3998, 

5910–11.  It did, however, “vigorously oppose” the House’s motion to intervene, 

despite having just conceded that the legislative branch (which Florigrown had 

referred to as the “State of Florida” in its complaint) had an interest in the case.  

R 4005, 4013.  Florigrown had also just conceded what the House argued about the 

distinct and independent legislative interest, which is that the legislative interest 

(referenced by Florigrown as the “State”) “need[s] to be in this case.”  R 3991, 3993, 
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4005.  Florigrown contended that it was “too late in the game for the House to come 

in,” even though the pleadings had not yet closed and the House’s motion was filed 

around the same time as many of the other motions to intervene.  R 4013.     

 Nevertheless, the trial court stated that the House’s argument “doesn’t make 

any sense.”  R 4003.  According to the trial court:  “[S]eems to me you’re saying 

that any medical marijuana legislation is going to conflict with federal government 

requirements, but yet I should let the Legislature come into this lawsuit for what 

reason?”  R 4003.  The trial court did not focus on whether the Legislature had an 

interest in the outcome of the case.  Rather, it addressed defenses that the House and 

Senate had asserted in prior cases pending before the same judge and rejected as a 

threshold matter the merits of the arguments offered by the House in defense of the 

statute and legislative power under the MMA. 

 The trial court explained its concern this way:  “I have had the Legislature 

come before me on numerous times, saying, Judge, they have sued the wrong person.  

They sued the Legislature . . . .  And now you’re coming in here saying I need to let 

you in so that y’all can fix something to make this unconstitutional constitutional 

provision.  I just don’t understand what you’re asking me to do other than let you 

in.”  R 4004.  Later in the hearing, acknowledging that there are times when the 

legislative branch gets involved to defend one of its statutes, the court reiterated its 

10 



 

concern that “most of the time I get motions from the House and the Senate saying 

you got the wrong party, we shouldn’t be here.”  R 4010–4011. 

  The following colloquy ensued: 

THE COURT: … But I guess I just get lost in your 
argument there as to what - - what the House could really 
do in this litigation. 
 
MR. TANENBAUM: Defend the authority of the 
legislature to - - 
 
THE COURT: No.  You have said that. I understand 
that. 
 
MR. TANENBAUM: Which is being challenged 
directly in this Court. 
 
THE COURT: Which happens every time you have a 
constitutional challenge. 
 
MR. TANENBAUM: Yes, and we have intervened in 
the past. 
 
THE COURT: Most of the time the Legislature 
doesn’t want to get involved. 
 
MR. TANENBAUM: Well, the House intervened 
earlier this year in this court in the Northwood case - - 
excuse me, last year intervened in the Northwood case to 
defend - - 
 
THE COURT: Right.  I’m not saying it doesn’t 
happen.  I just said most of the time I get motions from the 
House and the Senate saying you got the wrong party, we 
shouldn’t be here. 
 

11 



 

R 4010–11.  In other words, the trial court suggested at the hearing that the extent to 

which the House and Senate sought to defend statutes against constitutional 

challenges in the past should be a factor to consider in determining the House’s 

interest supporting intervention in this case. 

The Trial Court’s Denial of the House’s Intervention But Its Granting of 
Intervention to at Least 23 Additional Plaintiffs 

 
 The trial court denied the House’s motion.  R 3769–3773.  The order 

acknowledged that the pleadings had not closed.  R 3770.  But the trial court 

concluded that the House’s involvement was “unnecessary” and “redundant.”  

R 3770.  According to the trial court, the House had “no interest in the litigation” 

other than that “of the public generally.”  R 3770 (quoting Charlotte Cty. Dev. 

Comm’n v. Lord, 180 So. 2d 198, 199 (Fla. 2d DCA 1965)).  The trial court reasoned 

that “there is nothing that a state legislative body can do that would make any 

medical marijuana program ‘account for any conflict with federal drug policy.’”  

R 3771.  The trial court accepted the House’s point that the MMA directly conflicts 

with federal policy, which the House made to support why it should be allowed to 

intervene.  R 3771.  Still, the trial court noted as follows: 

There is not a single state medical marijuana program in 
any of the States that does not run completely afoul of 
federal drug policy and federal law.  It is simply not 
possible under any circumstances to design a law or 
program that would not run afoul of federal drug policy, 
as marijuana is a Schedule I controlled substance, which 
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the federal government does not recognize for any valid 
medical use in the United States. 
 

R 3771. 
 
 The trial court in turn concluded that any argument by the House about the 

uniquely legislative role in addressing with the conflict with federal law “is wholly 

irrelevant to the issue of the statute’s ultimate unconstitutionality.”  R 3771.  As the 

trial court explained it, even though the House asserted “vehemently that nothing in 

[the MMA] can displace the power of the Legislature to set ‘policy’ as it pertains to 

the regulation of medical marijuana,” the obvious legal principle that legislative 

“policy must be constitutional” was “fatal to the House’s position” about why it 

should be allowed to intervene.  R 3772–73. 

In turn, the Legislature’s enactment of “a statute that does not comport with 

the” MMA meant that the House failed “to establish a legally cognizable interest in 

the instant case,” so much so that it would actually be “an abuse of discretion” to 

grant the House’s motion to intervene.  R 3773.  The trial court asserted that the 

“Legislature has absolutely no authority to either intrude on or attempt to 

marginalize the responsibilities of the executive branch that are specifically 

enumerated in the Amendment.”  R 3773.   

 The trial court concluded that the House is “not a proper Defendant,” and the 

Department of Health is, so the House “should not be permitted to intervene.”  

R 3773.  The trial court reasoned that because the Legislature cannot enact 
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unconstitutional laws, the House did not “have a direct and immediate interest in the 

matter at issue in this litigation such that it stands to gain or lose by the direct legal 

operation and effect of any judgment rendered by” the trial court.  R 3773. 

 Two and a half weeks later, the trial court heard 22 motions to intervene filed 

by entities seeking to be additional plaintiffs.  R 5886, 5896–97.  These entities are 

Florida businesses that applied for MMTC licenses/registrations and had their 

applications denied or non-processed.  R 5893.  The group contended, as did 

Florigrown, that the Department failed to follow what they characterized as the 

Department’s constitutional duty under the MMA.  R 5893–94.  The group argued 

that they would be impacted by the trial court’s ultimate order, because they want 

their applications processed by the Department and they “are seeking a result that 

will be substantially addressed by the court in this proceeding.”  R 5895–96. 

The trial court expressed concern about the delay such intervention might 

cause.  R 5896–97.  As a group, the potential intervenor-plaintiffs noted that there 

had not been a final hearing.  R 5897.  The group did not believe their intervention 

would “slow the process down at all.”  R 5898.  One of the potential intervenors 

explained that “this is fundamentally a single constitutional issue of the 

constitutional duty of the Department and of the constitutional issues surrounding 

the legislative enactments.”  R 5899.  This potential intervenor added that all the 

potential intervenor-plaintiffs had a “substantial and direct interest” and that the trial 
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court “is in the best position to decide the legal issue in the longterm for all 

involved.”  R 5900.  Unlike the House’s argument that its interest is separate and 

distinct—which the trial court rejected4—the plaintiff-intervenors admitted that their 

interest was the same as that of Florigrown and not distinct at all.  The potential 

intervenor-plaintiffs assured the trial court that they “are unified in the position that 

the Department has failed to act,” so the remedy “would be universal; it would apply 

to all intervenors.”  R 5897 (emphasis supplied).     

 Claiming to not “want to appear disingenuous by opposing any intervention,” 

Florigrown stated that it did not oppose intervention by any of these movants.  

R 5909–5911.  Rejecting the Department’s argument that the proposed intervenors 

could be heard through amicus filings, the trial court believed it “appropriate to allow 

the intervention.”  R 5911.  The trial court granted the 22 motions to intervene and 

added 22 additional plaintiffs to the suit.  R 4109–10.  It ordered each of the new 

plaintiffs to file its complaint by January 4, 2019, and it ordered the Department and 

Director to respond to each of the complaints by February 13, 2019.  R 4110.   

 The new intervenors filed their complaints.  R 4156–4169, 4170–4227, 4228–

4268, 4269–4316, 4317–4329, 4330–4342, 4343–4355, 5427–5441, 5442–5457, 

5458–5508, 5509–5523, 5524–5585, 5600–5671, 5672–5697, 5701–5731.  Also, 

4 The trial court determined that the House’s interest in the litigation is no 
different from that of the public generally.  R 3770. 
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potential plaintiffs beyond the new 22 filed new motions to intervene.  R 5951–5982.  

By the time the record in this appeal was certified, the trial court had granted at least 

one more additional intervention on the plaintiff side.  R 5938. 

   It is within the context of this pending litigation that the House’s timely 

direct appeal comes to this Court.  R 3776–3782.   

SUMMARY OF ARGUMENT 

This suit challenges the authority of the Legislature to regulate and control the 

licensing, manufacture, and distribution of  medical marijuana, a federally prohibited 

Schedule I drug.  Florigrown’s arguments, if successful, will result in a permanent 

diminution of legislative policymaking authority and effect a transfer of regulatory 

power to the executive branch.  Because rulemaking authority is legislative 

authority, Florigrown’s argument has significant separation of powers implications.  

The House seeks to defend the legislative interests in this case as part of a co-equal 

branch of state government. 

The House and Senate derive their plenary authority to make policy for the 

State from the Florida Constitution.  Florigrown contends that the MMA 

significantly diminishes this authority with respect to the control of medical 

marijuana.  The House and the Senate stand to lose, then, in terms of constitutional 

authority if Florigrown’s position prevails.  The Department, an executive branch 

creature of statute, stands to gain in terms of that same authority.  In turn, there is a 
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significant, direct, and immediate legislative interest in the outcome of the case.  

That interest is enough to support the House’s intervention, and there is ample reason 

for why the House should not have to rely on the Department to advance that interest.  

Given that intervention ordinarily should be liberally allowed, the trial court abused 

its discretion when it refused to recognize this distinct interest and denied the 

House’s participation as “unnecessary” and “redundant.” 

The trial court also abused its discretion by pre-judging the merits of the 

House’s argument in favor of legislative authority and using that as a basis to deny 

the House’s request for intervention.  Moreover, the trial court based its denial of 

intervention on the fact that it already concluded (prior to the close of the pleadings 

and without legislative input) that the challenged statute conflicts with the MMA.  

The trial court reasoned that because the Legislature has a duty to act constitutionally 

(indeed, it does), the House does not have a cognizable interest in a case where the 

Legislature had acted in a manner contrary to the Florida Constitution. 

In other words, according to the trial court, the Legislature forfeited its direct 

and immediate interest in this case when it purportedly enacted an unconstitutional 

statute.  This circular reasoning is not the proper exercise of discretion.  Amplifying 

the tinge of arbitrariness in the trial court’s denial of the House’s intervention is the 

trial court’s subsequent grant of over 22 motions to intervene by additional plaintiffs 

seeking to assert the same constitutional challenges as Florigrown. 
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The House should be permitted to intervene as an additional defendant in this 

case, and the order denying its motion to that effect should be reversed.    

ARGUMENT  

THE HOUSE HAS A DIRECT AND IMMEDIATE INTEREST IN OPPOSING 
FLORIGROWN’S EFFORT TO LIMIT OR ELIMINATE THE LEGISLATURE’S POWER TO 
REGULATE MEDICAL MARIJUANA.  THE TRIAL COURT ERRED BY DENYING THE 
HOUSE’S EFFORT TO INTERVENE, JUST BEFORE IT ALLOWED AT LEAST 23 
ADDITIONAL PLAINTIFFS TO INTERVENE IN THE SAME CASE. 
 

Standard of Review.  “The trial court’s denial of a motion to intervene is 

reviewed for abuse of discretion.”  Litvak v. Scylla Properties, LLC, 946 So. 2d 1165, 

1172 (Fla. 1st DCA 2006).  Discretion is abused “when the judicial action is 

arbitrary, fanciful, or unreasonable, which is another way of saying that discretion is 

abused only where no reasonable person would take the view adopted by the trial 

court.”  Cannon v. State, 180 So. 3d 1023, 1036 (Fla. 2015) (quoting Armstrong v. 

State, 73 So. 3d 155, 173 (Fla. 2011)); see Overton v. State, 976 So. 2d 536 (Fla. 

2007).  “The discretionary power that is exercised by a trial judge . . . was never 

intended to be exercised in accordance with whim or caprice of the judge nor in an 

inconsistent manner.”  Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980). 

*   *   * 

“[A]nyone claiming an interest in pending litigation may at any time be 

permitted to assert a right by intervention.”  Fla. R. Civ. P. 1.230.  “Intervention 

should be liberally allowed.”  Nat’l Wildlife Fed’n Inc. v. Glisson, 531 So. 2d 996, 
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998 (Fla. 1st DCA 1988); see also Ownby v. Citrus County, 13 So. 3d 136, 137 (Fla. 

5th DCA 2009) (“Intervention is ordinarily liberally allowed absent some valid 

reason for denial.”).  The trial court abused its discretion regarding the House’s effort 

to intervene.  It simply is not reasonable to conclude, in a case like this where the 

scope of legislative power is at stake, that the House does not have a direct and 

immediate interest in the outcome.  The trial court erred when it concluded 

otherwise. 

Whether intervention is proper is a two-part test.  See Houston Specialty Ins. 

Co. v. Vaughn, 43 Fla. L. Weekly D1828 (Fla. 2d DCA Aug. 10, 2018).  “First, the 

trial court must determine that the interest asserted is appropriate to support 

intervention.”  Union Cent. Life Ins. Co. v. Carlisle, 593 So. 2d 505, 507 (Fla. 1992) 

(emphasis supplied).  This is a legal question. 

Then, the trial court exercises “its sound discretion to determine whether to 

permit intervention.”  Id. (emphasis supplied).  It is at this point that, as part of 

exercising its discretion, “the court should consider a number of factors, including 

the derivation of the interest, any pertinent contractual language, the size of the 

interest, the potential for conflicts or new issues, and any other relevant 

circumstance.”  Id. at 507–08.; see Houston Specialty, 43 Fla. L. Weekly D1828 

(Fla. 2d DCA Aug. 10, 2018) (noting that the trial court exercises discretion in the 

second part of the analysis when considering these factors). 
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As a legal matter and as a matter of comity among branches of government, 

this Court should recognize that the House or Senate each has a direct and immediate 

interest in the outcome of any case that seeks to limit the Legislature’s plenary 

policymaking power under the Florida Constitution.  The trial court incorrectly 

refused to acknowledge such an interest could exist, and it assumed—in mistaken 

reliance on Atwater—that only the enforcing agency has a proper and distinct interest 

in defending the constitutionality of a statute. 

Moreover, the trial court’s denial of the House’s intervention was not 

reasoned and consistent.  The trial court denied intervention to the House because 

the court already had concluded (in its temporary injunction, which is on appeal) 

that the Legislature acted unconstitutionally, so the House did not have a cognizable 

interest.  But it then concluded that more than 22 additional plaintiffs did have a 

cognizable interest such that they could intervene.  The discretion exercised here 

was not reasoned, and the order denying the House’s motion to intervene should be 

reversed. 

A. The House Is No Ordinary Intervenor, and It—Along with the 
Florida Senate—Has a Unique and Cognizable Interest in the Outcome 
of Suits that, Like this One, Seek to Limit the Otherwise Plenary 
Legislative Power to Make Policy for the State. 

 
“[T]he interest which will entitle a person to intervene . . . must be in the 

matter in litigation, and of such a direct and immediate character that the intervenor 

will either gain or lose by the direct legal operation and effect of the judgment.”  
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Union Cent. Life Ins. Co. v. Carlisle, 593 So. 2d 505, 507 (Fla. 1992) (citation 

omitted).  The interest must arise from a claim asserted in the suit.  See id.  A 

judgment in favor of Florigrown and all of the additional plaintiffs in this case will 

eviscerate the House and Senate’s legislative authority under the Florida 

Constitution to control and regulate the manufacture and distribution of this 

Schedule I drug within the State’s borders.  The House, then, has a direct and 

immediate interest in defending the legislative prerogative to act for the State in these 

circumstances.  This interest is distinct from that of the Department, so it is not 

enough that the Department is a defendant in this case. 

1. The House’s Interest Is in Defending, Against Encroachment or Transfer, 
the Legislative Power Vested in It and the Senate by the Florida Constitution. 
 

The House seeks to intervene in order to avoid an overly expansive reading 

of the MMA that, either expressly or implicitly, would transfer power under the 

Florida Constitution away from the Legislature and to another branch of 

government.  Article III of the Florida Constitution vests all legislative power of the 

State in the House and the Senate.  Art. III, § 1, Fla. Const.  Only the Legislature has 

the power to make law.  Chiles v. Children A, B, C, D, E, and F, 589 So. 2d 260, 

267 (Fla. 1991).  The Florida Constitution “require[s] at least a majority vote of both 

houses of a representative legislative body and the approval of the chief executive 

as a prerequisite to adoption of public policy.”  Robinson v. Stewart, 161 So. 3d 589, 

600 (Fla. 1st DCA 2015) (internal quotation and citation omitted). 
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That is, “fundamental and primary policy decisions shall be made by members 

of the legislature who are elected to perform those tasks, and administration of 

legislative programs must be pursuant to some minimal standards and guidelines 

ascertainable by reference to the enactment establishing the program.  Askew v. 

Cross Key Waterways, 372 So. 2d 913, 925 (Fla. 1978); see also State v. Duval 

County, 79 So. 2d 692, 697 (Fla. 1918) (“The terms ‘legislative powers’ and 

‘legislative authority’ . . . mean the power or authority to enact laws, or to declare 

what the law shall be.”).  “The legislature is vested with wide discretion to determine 

the public interest and the measures necessary for its achievement.”  Fraternal Order 

of Police, Metro. Dade County, Lodge No. 6 v. Dep’t of State, 392 So. 2d 1296, 1302 

(Fla. 1980).   

The MMA does not diminish this authority.  See In re Advisory Opinion to 

Atty. Gen. re Use of Marijuana for Debilitating Med. Conditions, 181 So. 3d 471, 

477 (Fla. 2015) (“Additionally, the proposed amendment does not substantially alter 

or perform the functions of multiple branches.”).  Rather, the MMA simply 

establishes, as a matter of state policy, that the “medical use of marijuana by a 

qualifying patient or caregiver in compliance with this section is not subject to 

criminal or civil liability or sanctions.”  Art. X, § 29(a)(1), Fla. Const.  The MMA 

also immunizes doctors, marijuana growers, and marijuana distributors from state 

criminal and civil liability if they act in accordance with the MMA.  Art. X, 
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§29(a)(2)–(3), Fla. Const.  The MMA tasks the Florida Department of Health with 

the duty to “issue reasonable regulations necessary for the implementation and 

enforcement of [the MMA] . . . to ensure the availability and safe use of medical 

marijuana by qualifying patients.”  Art. X, § 29(d), Fla. Const.   

Even though the Department “would perform regulatory oversight,” the 

proposed amendment “would not substantially alter [the Department’s] function or 

have a substantial impact on legislative functions or powers.”  In re Advisory 

Opinion to Atty. Gen. re Use of Marijuana for Debilitating Med. Conditions, 181 

So. 3d 471, 477 (Fla. 2015).  The MMA does not give to the Department the power 

“to make the types of primary policy decisions that are prohibited under the doctrine 

of non-delegation of legislative power.”  Id. at 478.  As the MMA itself states, 

nothing in the amendment “shall limit the legislature from enacting laws consistent 

with [the MMA].”  Art. X, § 29(e), Fla. Const.  This reservation of policymaking 

authority to the Legislature (as opposed to the Department) is the interest that the 

House seeks to assert in this litigation. 

An intervenor’s interest in some way must derive from the claim asserted in 

the litigation, such that the intervenor stands to gain or lose from a judgment on that 

claim.  See Carlisle, 593 So. 2d at 507.  The House and the Senate have the sole 

constitutional authority to make the necessary policy choices for how to implement 

the MMA.  This is even more the case in a situation like this one where there is 
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conflicting and superseding federal drug policy.  Section 381.986 reflects those 

legislative choices.  Florigrown’s claim that this statute constitutes legislative 

overreach under the MMA seeks to diminish this legislative authority.  If Florigrown 

succeeds, the House and the Senate will lose as a result.  The House has a significant 

interest in defending these legislative choices and preserving the authority to make 

them.     

This Court’s holding that environmental groups could intervene in a land use 

case should control here.  See Glisson, 531 So. 2d at 998.  In Glisson this Court 

reversed a denial of intervention by two environmental groups in a suit that 

challenged the validity of a land use plan amendment.  The amendment established 

“development plans and conservation goals” that would “have the effect of curtailing 

all types of development in the area and preserving the natural habitat of the area’s 

wildlife.”  Id. at 997.  The motions to intervene came 23 months into the litigation 

and six months before trial in an effort to defend the plan amendment.  Id. at 997–

98.  The county “was actively and vigorously defending its ordinance” when the 

environmental groups filed their motions.  Id. at 998 (Nimmons, J., dissenting).   

“Discovery was still underway and the pleadings had not yet closed,” but the 

proposed intervenors assured the trial court that their intervention “would not delay 

or disrupt the proceedings.”  Id. 
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Some of the members of the intervening groups were “residents and real 

property owners and/or business owners and operators” in the affected conservation 

area, and a successful challenge to the land use plan amendment would affect their 

“use of the area in question” and would “potential[ly] impact [] their lives and 

businesses.”  Id.  This Court concluded that the trial court abused its discretion 

because these environmental groups “clearly demonstrated” the requisite “direct and 

immediate” interest necessary to support intervention.  Id.  According to this Court, 

“[t]he fact that the proposed intervenors acknowledged that they were not interested 

in litigating every issue raised by the plaintiffs is immaterial.”  Glisson, 531 So. 2d 

at 998.5 

The House’s interest in this litigation is much more direct and immediate.  The 

trial court’s temporary injunction orders hint at the significance of what is at stake if 

judgment is granted to Florigrown and the many intervening plaintiffs.  R 2580-81 

(noting that the MMA “places no limits or caps on the number of MMTCs in 

Florida,” so the Legislature unconstitutionally “restrict[ed] a right granted under the 

Constitution”); R 3190 (noting that the MMA “places very specific duties on . . . the 

Department of Health (not the Legislature), to ensure the availability and safe use of 

5 This point in Glisson conflicts with what the trial court suggested at the 
hearing on the House’s motion.  The trial court intimated that because “[m]ost of the 
time the Legislature doesn’t want to get involved,” the House has less of a cognizable 
interest supporting intervention in this case.  R 4010–11.  
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medical marijuana”); R 3191 (calling § 381.986 “an unconstitutional attempt to 

implement the” MMA); R 3192 (calling § 381.986 an “unconstitutional legislative 

scheme”). 

Unlike the “potential impact” that the proposed amendment at issue in Glisson 

would have on the intervening property owners, the impact of an adverse judgment 

here would be real and far-reaching.  The House, along with the Senate, “will either 

gain or lose by the direct legal operation and effect of” a judgment in favor of 

Florigrown.  Carlisle, 593 So. 2d at 507.  Recognition of the House’s interest under 

the circumstances of this case should have been as a matter of law, not discretion.  

The trial court erred by finding that no such interest existed. 

2. The House’s Interest Is Distinct from the Department’s, and the House 
Should Not Have to Rely on the Department to Defend the Legislature’s 
Prerogative. 
 

The House’s interest also is distinct from the interest of the Department and 

the other executive defendants.  Florigrown admitted this, albeit by putting the 

Legislature’s interest under the aegis of the “State.”  R 3991–92.  At issue is whether 

the MMA transferred authority from the Legislature to the Department.  As a matter 

of law and comity, the separate legislative interest interest in this litigation should 

be recognized, and the House should have been permitted to participate.  There 

certainly was no basis for the trial court instead to characterize the House’s 

involvement as “unnecessary” and “redundant” and its interest as no different from 
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that “of the public generally.”  R 3770.  The trial court erroneously concluded that 

the House’s argument about the legislative role in regulating medical marijuana “is 

wholly irrelevant to the issue of the statute’s ultimate unconstitutionality.”  R 3771. 

To the contrary, there is a significant separation of powers issue in this case 

because the Legislature created the Department of Health.  See § 20.43, Fla. Stat.  

As part of the executive branch, the Department has only implementing authority 

within the scope of its statutorily assigned responsibilities.  See § 20.02(1), Fla. Stat. 

(“The executive branch has the purpose of executing the programs and policies 

adopted by the Legislature and of making policy recommendations to the 

Legislature.”); see also §§ 20.04, 20.43, 381.0011, 381.75, Fla. Stat.  The express 

delegation of a legislative function to an agency head is direct, is not subject to 

control by the governor, and it “cannot be delegated by any entity other than the 

Legislature.”  Whiley v. Scott, 79 So. 3d 702, 715 (Fla. 2011). 

Florigrown asks the trial court to declare that the MMA removed from the 

Legislature the power to make policy to regulate the manufacture and distribution of 

marijuana when done for ostensibly medical purposes.   Florigrown seemingly 

contends that the Department has sole authority to manage registration of entities 

seeking to engage in the trafficking of medical marijuana within Florida’s borders.  

That is a significant ask, because Florigrown in essence argues that the trial court 
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should read the Florida Constitution as transferring a legislative function to the 

executive branch. 

“Rulemaking is a legislative function, and as such, it is within the exclusive 

authority of the Legislature under the separation of powers provision of the Florida 

Constitution.  An administrative rule is valid only if adopted under a proper 

delegation of legislative authority.”  Sw. Florida Water Mgmt. Dist. v. Save the 

Manatee Club, Inc., 773 So. 2d 594, 598 (Fla. 1st DCA 2000) (internal citations 

omitted).6  Rulemaking, then, “is a derivative of lawmaking.”  Whiley, 79 So. 3d at 

710.  “The Legislature delegates rulemaking authority to state agencies because they 

usually have expertise in a particular area for which they are charged with 

oversight.”  Id. at 711.   

The Florida Constitution expressly prohibits one branch from “exercis[ing] 

any powers appertaining to either of the other branches unless expressly provided 

herein.”  Art. II, § 3, Fla. Const.  Whether the MMA transferred policymaking power 

to the Department at the expense of the Legislature is a question that fundamentally 

implicates the Florida Constitution’s current distribution and balance of powers 

6 “An agency is empowered to adopt rules if two requirements are satisfied.  
First, there must be a statutory grant of rulemaking authority, and second, there must 
be a specific law to be implemented.”  Whiley, 79 So. 3d at 710.  “When adopting 
rules, the agencies must specifically conform to the rulemaking procedure enacted 
by the Legislature as the Florida Administrative Procedure Act in chapter 120, 
Florida Statutes.”  Id. at 711. 
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amongst the legislative and executive branches.  The legislative perspective should 

be separately heard on that issue. 

It is a big deal, then, to read the MMA as altering the Florida Constitution to 

give nearly exclusive power to regulate and control a Schedule I drug to an executive 

agency.  “The fundamental concern of keeping the individual branches separate is 

that the fusion of the powers of any two branches into the same department would 

ultimately result in the destruction of liberty.”  Chiles v. Children A, B, C, D, E, & 

F, 589 So. 2d 260, 263 (Fla. 1991).  “Delegation of the power to make policy 

decisions from a democratically elected legislative branch to any entity able to act 

in the absence of consensus reduces the power of democratic institutions and 

divorces the government from the people.”  Robinson v. Stewart, 161 So. 3d 589, 

600 (Fla. 1st DCA 2015) (internal quotation and citation omitted).  For a trial court 

to purport to interpret the MMA in an expansive way to accomplish such a fusion, 

without any input from the legislative branch when that input is being offered, should 

cause significant concern.  “Courts should be loath to intrude on the powers and 

prerogatives of the other branches of government and, when necessary to do so, 

should limit the intrusion to that necessary to the exercise of the judicial power.”  

Whiley, 79 So. 3d at 709.   

Along similar lines, then, for there to be a transfer of legislative power to 

another branch of government, the text of the amendment doing this must be explicit.  
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See City of Miami Beach v. Fla. Retail Fed’n, Inc., 233 So. 3d 1236, 1240 (Fla. 3d 

DCA 2017).  “If the drafters had wanted to limit or transfer the Legislature’s 

otherwise exclusive policymaking authority regarding the regulation of marijuana, 

“they could have employed clear and direct language to achieve that purpose.”  Id.  

That did not happen here, and a transfer of that authority from the Legislature to the 

Executive cannot be done “by judicial fiat.”  Id. 

The House is no ordinary intervenor, but legislative intervention in litigation 

is not an extraordinary event, particularly when the allocation of constitutional 

authority and duties between the legislative and executive branches is at stake.  In 

Chiles v. Milligan, the Supreme Court permitted the Legislature to intervene as a 

respondent to defend an appropriation proviso being challenged in an original writ 

proceeding.  See id., 659 So. 2d 1055, 1056 n.l (Fla. 1995); cf. Fla. Senate v. 

Graham, 412 So. 2d 360, 361 (Fla. 1982) (noting that the “House of Representatives 

of the State of Florida has been allowed to appear as an interested party in support 

of the validity of the Governor’s proclamation” and against the Senate’s challenge 

to the Governor’s constitutional authority); Martinez v. Martinez, 545 So. 2d 1338, 

1339 (Fla. 1989) (noting that an individual member of the House had standing to 

challenge Governor’s power to call special session because the member was 

“directly affected by the governor’s action”).  
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  And in Brown v. Butterworth, the Fourth District reversed a denial of the 

senate president’s motion to intervene to defend of the Legislature’s congressional 

redistricting plan.  See id., 831 So. 2d 683, 689–690 (Fla. 4th DCA 2002) (noting 

that the president had “a cognizable interest in the action”).  The Fourth District 

noted that the senate president was “not an indispensable party” but he still was “a 

proper party, one certainly with a cognizable interest in the action.”  Brown, 831 So. 

2d at 690.  The court relied on the Florida Supreme Court’s statement in another case 

that “the Legislature and other proponents of the redistricting plan must be afforded 

an opportunity to respond to any evidence of discriminatory effect.” Brown, 831 So. 

2d at 690 n.10 (quoting In re Constitutionality of House Joint Res. 1987, 817 So. 2d 

819, 831 (Fla. 2002)).  In light of this statement, the senate president “is surely a 

proper party.”  Brown, 831 So. 2d at 690 n.10.   

If the trial court renders a judgment against the Department that declares the 

statute unconstitutional, only the Legislature stands to lose.  That is, the Legislature, 

not the Department, is at risk of losing its policymaking authority regarding the 

regulation of medical marijuana, a prohibited Schedule I drug under federal law.  

There will be no subsequent case where the Legislature could assert its defenses and 

argue why the MMA did not diminish that authority.  This is it.  This is the last stop. 

Given the significance of what the legislative branch stands to lose in this 

case, there is no reason why the House (or the Senate) should have to rely on a 
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competing branch of government to fully defend legislative power.  Otherwise, the 

executive branch could control the constitutional scope of the legislative branch’s 

power in any case simply by whether and how the former chooses to defend against 

a third-party challenge to the latter’s authority.  Cf. Perry v. Brown, 265 P.3d 1002, 

1007 (Cal. 2011) (noting indirect result of vetoing policy by denying to “the official 

initiative proponents the authority to step in to assert the state’s interest in the 

validity of the measure or to appeal a lower court judgment invalidating the measure 

when those public officials decline to assert that interest or to appeal an adverse 

judgment”); see also id. at 1028 n.24 (noting “propriety of congressional or 

legislative participation in court proceedings in defense of a challenged statute” 

when executive branch chooses to stop defending its validity); INS v. Chadha, 462 

U.S. 919, 939 (1983) (noting that “the concrete adverseness is beyond doubt” from 

the time of Congress’s formal intervention to defend the constitutionality of a 

statute); id. at 940 (noting the well-established holding “that Congress is the proper 

party to defend the validity of a statute when an agency of government, as a 

defendant charged with enforcing the statute,” chooses not to do so). 

The trial court committed error when it failed to identify the significant, 

distinctly legislative interest in the outcome of this case.  In turn, the trial court did 

not engage in the analysis of the conditions under which the House could intervene.  
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Instead, it confused this test with the necessary party test of Atwater, which is 

inapposite here. 

In Atwater v. City of Weston, several cities and counties sued to challenge a 

new state growth management law that they claimed violated both the single subject 

and unfunded mandate restrictions in the Florida Constitution.  See id., 64 So. 3d 

701, 702 (Fla. 1st DCA 2011).  The plaintiffs named the Senate president and the 

House speaker as defendants, along with the Governor and the secretary of state.  Id.  

This Court held that the “proper defendant in a lawsuit challenging a statute’s 

constitutionality is the state official designated to enforce the statute.”  Id. at 703.  

At bottom, though, the problem that the Atwater Court was addressing was the 

absence of subject matter jurisdiction.  “[T]here still must exist some justiciable 

controversy between adverse parties that needs to be resolved for a court to exercise 

its jurisdiction.”  Id. at 705 (emphasis in original).  None of the four defendants had 

enforcement authority regarding the challenged statute, so “there was no controversy 

between adverse parties before the court, and thus no subject matter jurisdiction.”  

Id.   

Atwater, then, does not control in this case.  Atwater addressed the question 

of “proper party” from the perspective of the party necessary to give a state court 

subject matter jurisdiction.  There is no doubt that the Department, as the agency 

tasked with enforcing the statute at issue, is the proper defendant necessary to create 
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a controversy between adverse parties sufficient to support the trial court’s subject 

matter jurisdiction.  Subject matter jurisdiction is not at issue in this case.  That the 

Department is the proper party to support jurisdiction, however, does not make it 

the exclusive defendant in the case.  As this Court observed in Atwater, the 

legislative parties were not proper to support subject matter jurisdiction, but that did 

not mean they were “improper parties in all declaratory actions challenging the 

constitutionality of legislative or executive acts.”  Id. at 704.  Of course, not every 

constitutional challenge makes a wholesale attack on the policymaking authority of 

the Legislature.  This explains why the legislative branch does not intervene in every 

constitutional challenge. 

Legislative parties could have “an actual, cognizable interest” in a declaratory 

judgment action involving “a broad constitutional duty of the State implicating 

specific responsibilities of” the legislative parties.  Id.  Contrast this with the 

challenge to the growth management statute in Atwater, which was a procedural 

constitutional challenge (single subject and unfunded mandate).  The House’s 

intervention motion does not relate to Florigrown’s procedural challenge here.  

Rather, the House seeks to meet Florigrown’s substantive challenge to whether the 

Legislature has any authority at all under the Florida Constitution.  As the Florida 

Supreme Court and this Court have recognized, the House and the Senate will have 
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an actual, cognizable interest in a suit that challenges the division of power between 

the branches of state government.     

 The legislative interest at stake in this litigation is stark.  Florigrown contends 

that the Legislature has no virtually no authority to regulate the manufacture and 

distribution of this Schedule I drug within Florida’s borders.  The trial court seems 

to agree.  Both maintain that the MMA stripped the Legislature of that policymaking 

authority, even though the Florida Supreme Court said otherwise.  The Department 

currently is defending the statute as the agency tasked with enforcement of the 

challenged statute.  But how the Department continues to defend that statute and 

whether it will continue to do so is entirely within the executive branch’s control.  In 

fact, the Department stands to gain in the way of policymaking authority—at the 

expense of the Legislature—if it loses this case. 

The legislative branch should not be foreclosed from participating in this 

litigation and from directly controlling the defense of the legislative prerogative in 

the judiciary.  The trial court’s rejection of this interest was legal error, and its denial 

of the House’s motion to intervene necessarily was an abuse of discretion.  The order 

denying the motion should be reversed.   
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B. The Trial Court’s Circular Reasoning Could Not Support Its 
Denial of the House’s Motion to Intervene.  The Trial Court’s Nearly 
Contemporaneous Grant of Intervention to More Than 22 Additional 
Plaintiffs Further Suggests an Unreasoned Approach and an Abuse of 
Discretion. 

 
 As explained above, the House has a direct and immediate interest in whether 

the trial court declares that the Legislature has little or no authority to regulate 

medical marijuana.  The trial court erred by not recognizing this.  But the trial court 

also erred by not considering, in the exercise of its discretion, the appropriate factors 

in its determination whether to permit intervention. 

“In deciding this question the court should consider a number of factors, 

including the derivation of the interest, any pertinent contractual language, the size 

of the interest, the potential for conflicts or new issues, and any other relevant 

circumstance.”  Union Cent. Life Ins. Co. v. Carlisle, 593 So. 2d 505, 507–08 (Fla. 

1992).  The significance of the House’s interest, which concerns the Legislature’s 

policymaking power derived from the Florida Constitution, counsels in favor of 

intervention.  Moreover, the House’s constitutional argument is primarily a legal 

one, and it is a response to claims Florigrown already has made against the 

Legislature.  So the intervention would not be injecting new issues, only a new 

perspective in defense of the legislative prerogative.  The trial court did not weigh 

these factors to determine whether to permit intervention. 
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Instead, the trial court considered the merits of the House’s legal arguments, 

and because the trial court disagreed with the House’s viewpoint, it concluded that 

the House did not have a cognizable interest.  In other words, because the trial court 

already determined that the Legislature acted unconstitutionally, the court concluded 

that the House did not have a direct and immediate interest in the ultimate outcome.  

This is not a defensible rationale, and the trial court abused its discretion here.  

The trial court’s rejection of the House’s argument out of hand by itself was 

an abuse of discretion.  See R 4010 (suggesting that the House instead should “be 

suing the federal government” and expressing confusion about “what the House 

could really do in this litigation”).  Indeed, the House’s point about the conflict 

between the MMA and federal policy is serious and significant, and cannot be 

dismissed or ignored. 

It still is the case that to grow, distribute, or dispense marijuana is to commit 

a serious felony offense under the Controlled Substances Act (“CSA”) adopted by 

Congress.  See 21 U.S.C. § 841.  And federal law continues to list marijuana as a 

Schedule I drug, which means that as a matter of federal policy, marijuana is an 

illicit substance with no safe medical use and a high potential for abuse.  See 21 

U.S.C. § 812.  Indeed, the United States repeatedly has refused requests to remove 
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marijuana from Schedule I.7  As the true supreme law of the land in our constitutional 

republic, federal law prevails over conflicting state law.  See Art. VI, cl. 2, U.S. 

Const. (making federal law “the supreme Law of the Land” and binding state judges 

to follow it, “any Thing in the Constitution or Laws of any state to the Contrary 

notwithstanding”).8 

This means that the new state drug policy added by the voters to the Florida 

Constitution cannot override federal policy on the same subject.  Implementation of 

the MMA, then, must account for any conflict with federal drug policy.  The statute 

establishes a closely regulated medical marijuana production and dispensary regime.  

There is an imperative that the Legislature retain its constitutional authority to make 

policy in this area, and this imperative elevates the legislative interest in this 

7See Denial of Petition to Initiate Proceedings to Reschedule Marijuana, 81 
Fed. Reg. 53,688 (Aug. 12, 2016). 

 
8 It bears noting that this State’s judiciary, like the Legislature, is duty-bound 

to follow both federal and state law.  See Art. VI, cl. 2, U.S. Const. (binding state 
judges to follow the federal Constitution and laws, “any Thing in the Constitution or 
Laws of any state to the Contrary notwithstanding”); see also Howlett ex rel. Howlett 
v. Rose, 496 U.S. 356, 367 (1990) (“Federal law is enforceable in state courts . . . 
because the [U.S.] Constitution and [federal] laws passed pursuant to it are as much 
laws in the States as laws passed by the state legislature.”).  On appeal, the district 
court will have to reconcile the MMA’s conflict with federal drug policy before it 
reviews § 381.986’s validity under the MMA.  The outcome of that analysis by this 
Court will have a direct and immediate effect on the Legislature’s power to act under 
the MMA.  This point further supports intervention by the House.    
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litigation.  The Legislature acted appropriately and within its constitutional sphere 

to implement the MMA under these unusual circumstances.   

 In turn, this constitutional challenge to the enforcement of a statute is no 

ordinary challenge, just as the MMA itself is no ordinary constitutional amendment.  

This suit goes to the heart of legislative authority to act in a tenuous and sensitive 

area.  And the Department’s interest here diverges from that of the Legislature 

because the Department stands to gain in authority, even if it loses the case.  Not so 

for the Legislature.  If the trial court renders a final judgment that proceeds on the 

same logic as its temporary injunction, the Legislature will see its authority to act 

wither to nothing in the area of regulation of this Schedule I drug. 

Rather than consider the significance of this interest vis-à-vis the 

Department’s, the trial court determined that there was nothing that the House could 

add to the discussion over the future of legislative power in this area.  The trial court 

based this conclusion on its pre-determination of the merits of the case prior to the 

House getting involved.  It explained:  “As this Court has already found, the 

Legislature failed to satisfy its duty by enacting a statute that does not comport with 

the [MMA].”  R 3773.  According to the trial court, the “Legislature has absolutely 

no authority to either intrude on or attempt to marginalize the responsibilities of the 

executive branch that are specifically enumerated in the Amendment.”  R 3773.  

Based on this merits determination (reached without any input from the legislative 
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branch), the trial court concluded that the House failed to show that it had “a legally 

cognizable interest in the instant case.”  R 3773.  The trial court actually concluded 

that it would be an abuse of discretion to allow the House to intervene.  R 3773. 

But it is either question-begging or circular reasoning to conclude that the 

House does not have a cognizable, direct and immediate interest in litigation 

challenging the constitutional authority of the Legislature to enact a statute based on 

the unremarkable proposition that the Legislature cannot enact unconstitutional 

laws.  See R 3773 (concluding that “the House does not have a direct and immediate 

interest” in the outcome of the litigation “because even the Legislature’s 

policymaking authority must comport with the constitution”).  This reasoning is not 

consistent with the proper exercise of judicial discretion.         

There also is a lack of reasonableness underlying the trial court’s denial of the 

House’s motion to intervene when considered in the context of the court’s 

immediately subsequent decision to allow twenty-two additional plaintiffs (and 

counting)9 into the case.  Each of those plaintiffs then filed a complaint asserting a 

constitutional challenge to the statute.  It is difficult to square the trial court’s 

decision to preclude the House’s participation in a case that challenges the scope of 

9 The trial court granted at least one more motion to intervene after the initial 
22, and that order appears in the record.  There were additional motions pending at 
the time the record was certified.  This Court reasonably could assume that the trial 
court granted those motions as well. 
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legislative authority with the court’s decision to allow this volume of additional 

plaintiffs into the same suit. 

Suffice it to say, the House’s intervention does not seek to inject new issues 

in the case or to prolong the litigation.   The House’s interest is merely the flip side 

of Florigrown’s claim.  Florigrown’s claim against the Department is based on its 

position that the Department should abide by only the MMA and ignore the 

Legislature’s policy directives.  According to Florigrown, the Legislature did not 

have the authority under the MMA to create policy that restricted the number of 

manufacturers and distributors of a Schedule I, federally prohibited drug.  The trial 

court seemingly agrees with this framing of the issue.  The House simply seeks to 

respond to this issue as it has been framed by Florigrown and the trial court. 

The trial court abused its discretion when it did not take this into consideration 

when determining whether to allow the House into the case.  The denial of the 

House’s intervention should be reversed.    
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CONCLUSION 
 
 This Court should reverse the trial court’s order denying the House’s 

intervention motion.  There should be a remand with an instruction to permit the 

House to participate in the ongoing litigation to defend against Florigrown’s claim 

that § 381.986, Florida Statutes, conflicts with the Medical Marijuana Amendment.  
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