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STATEMENT OF CASE AND FACTS1

Introduction 

This appeal concerns the Florida House of Representative’s attempt to 

intervene as a defendant almost a year after this case was filed.  In the underlying 

action, the Appellees/Plaintiffs, Florigrown, LLC and Voice of Freedom, Inc. 

(collectively, “Florigrown”) challenge statutory provisions implementing the 

Medical Marijuana Amendment to the Florida Constitution enacted by Florida voters 

in 2016.  Florigrown alleges that those provisions improperly limit the number and 

types of Medical Marijuana Treatment Centers (“MMTCs”) that may be licensed 

and does so in a manner that favors identified special interests.   

In this appeal, the House casts its intervention as essential to “defending the 

Legislative prerogative against further attack.”  [IB 8.]  However, as shown herein, 

this case has nothing to do with challenging “Legislative prerogative.”  Florigrown 

has simply asked the circuit court to construe and declare its rights under the 

constitution and the statute at issue.  Cases challenging the constitutionality of 

statutory provisions are routine, and the legislature itself has set up a mechanism for 

having the attorney general intervene in such cases when warranted.   

1 All record references are to the page number in the record. 
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As shown in this brief, well-established law confirms the House has no 

standing to intervene where the case involves a constitutional challenge to a statute.  

The Medical Marijuana Amendment 

On November 8, 2016, 71.32% of Florida voters overwhelmingly approved 

an amendment to the Florida Constitution to allow for the legal “Use of Marijuana 

for Debilitating Medical Conditions” (the “Amendment”).  The Amendment is 

codified as article X, section 29.  Pertinent here, the Amendment does the following: 

First, the Amendment creates and defines a Medical Marijuana Treatment 

Center (“MMTC”), which is a new entity under Florida law that must be “registered 

by the Department.”2  Art. X, § 29(b)(5), Fla. Const. (emphasis added).  

Second, the Amendment requires the Department to promulgate 

implementing regulations by July 3, 2017 (six months after the Amendment’s 

effective date), and to begin registering MMTCs by October 3, 2017 (nine months 

after the Amendment's effective date).  Art. X, § 29(d)(1)-(2), Fla. Const.  The 

Amendment also requires the Department to develop “[p]rocedures for the 

registration of MMTCs that include procedures for the issuance, renewal, suspension 

and revocation of registration, and standards to ensure proper security, record 

keeping, testing, labeling, inspection, and safety.”  Art. X, § 29(d)(1)(c), Fla. Const. 

2 References to the “Department” are to the Department of Health. 
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Third, the Amendment provides that “[i]f the Department does not issue 

regulations, or if the Department does not begin issuing identification cards and 

registering MMTCs within the time limits in this section, any Florida citizen shall 

have standing to seek judicial relief to compel compliance with the Department's 

constitutional duties.”  Art. X, § 29(d)(3), Fla. Const. (the “Enforcement Provision”). 

Finally, the Amendment expressly preserves the Legislature’s ability to 

“enact[] laws consistent with this section.”  Art. X, § 29(e), Fla. Const. 

In June 2017, just before the Amendment’s July 3, 2017, deadline for the 

Department to promulgate implementing regulations, the Legislature enacted Senate 

Bill 8-A, which was principally codified in section 381.986, Florida Statutes (2017) 

(the “Statute”).3  In direct conflict with the Amendment, which expressly defines an 

MMTC as an entity that may do one of any number of services related to the 

cultivation, processing, OR selling of marijuana,4 the Statute mandates that an 

3 SB-8A became effective June 23, 2017, and substantially revised section 
381.986, Florida Statutes.  The Statute previously housed the provisions for Florida’s 
limited pre-Amendment medical marijuana program for those terminally ill with 
only one year remaining to live and low-THC medical marijuana program (the “low-
THC program”).  Under the low-THC program, medical marijuana businesses were 
called “Dispensing Organizations” instead of Medical Marijuana Treatment Centers 
or MMTCs. R 2581.  The term “MMTC” was first introduced in the Amendment 
and then used in revised section 381.986.  

4 See Art. X, § 29(b)(5), Fla. Const. 



4 

MMTC must perform every function in the medical marijuana supply chain.5  In 

other words, the Statute reads the word “OR” in the Constitution as “AND.” 

In addition, contrary to the direct language in the Amendment directing the 

“registration” of MMTCs, the Statute requires a competitive “licensing” process for 

MMTCs and severely restricts the number of MMTCs that can operate.6

Finally, the Statute directs the Department to issue a significant portion of the 

limited number of MMTC licenses by fiat to certain identifiable private entities, 

including entities that had been previously rejected by the Department, regardless of 

their qualifications to operate an MMTC.7  Making matters worse, under the Statute, 

the Department had no authority to evaluate these entities before registering them 

and issuing them a coveted MMTC license as required by the Amendment.  R. 2384-

86, 2450. 

Facing inconsistent requirements in the Amendment and the Statute, the 

Department chose to follow the Statute and abandoned its duties under the 

Amendment.  R. 728. 

5 See § 381.986(8)(e), Fla. Stat. (2017). 

6 See id. § 381.986(8)(a)2. 

7 See id. § 381.986(8)(a)2.a.; see also R. 2446-47. 
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Florigrown Files this Action to Challenge the Constitutionality of the Statute 

On December 13, 2017, Florigrown filed this case requesting a determination 

of the constitutionality of section 381.986, seeking declaratory, injunctive, and 

mandamus relief compelling the Department to comply with its mandatory duties 

under the Amendment.  R. 29-176.  Florigrown’s initial complaint named as 

defendants the State of Florida, the Department, the director of the Office of Medical 

Marijuana Use, the State Surgeon General, and the Governor.  R. 29, 31–32.  After 

the trial court dismissed the Governor, R. 900–01, Florigrown filed a First Amended 

Complaint (the “Complaint”), which is the operative complaint.  R. 923-52.   

The State moved to dismiss itself as a defendant.  It argued that it “is not a 

proper party”; the Attorney General “has the discretion to choose to participate or 

not participate in the litigation”; and “the proper defendant in a lawsuit challenging 

the constitutionality of a statute is the state official charged with enforcing the 

challenged statute.”  It further argued that, “[e]ven if the State were a proper 

defendant, which it is not, the State should be dismissed as a redundant official-

capacity defendant.”  R. 3410-12.  On November 28, 2018, the trial court accepted 

these arguments and granted the State’s motion to dismiss.  R. 3760. 
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The Complaint seeks the following specific declaratory and accompanying 

injunctive relief in its Prayer for Relief:8

[A] declaration that Section 381.986, Florida Statutes and any rules adopted 
under its authority, conflict with the plain language and intent of the 
Amendment, impose impermissible restrictions on the rights protected by the 
Amendment, and are in derogation of the Defendants’ constitutional duties 
under the Amendment, including entry of a judgment against the Defendants 
as follows:  

(1) Declaring that Florigrown was unlawfully denied registration as an 
MMTC; 

(2)  Declaring that Florigrown is entitled to immediate registration as an 
MMTC; 

(3)  Declaring that the provisions of amended Section 381.986, Florida 
Statutes that purport to impose “caps” or limitations on the number of 
“licenses” or registrations is inconsistent with and in violation of the 
Amendment and therefore unconstitutional. 

(4)  Declaring that the provisions of amended Section 381.986, Florida 
Statutes that purport to require those interested in registering as an 
MMTC to compete for the awarding of “licenses” is inconsistent with 
and in violation of the Amendment and therefore unconstitutional. 

(5)  Declaring that the Defendants’ stated position that it will only grant 
“licenses” at some undetermined time instead of granting 
“registrations” to ensure the availability and safe use of medical 
marijuana by qualifying patients is inconsistent with and in violation of 
the Amendment and therefore unconstitutional. 

(6)  Declaring that the provisions of amended Section 381.986, Florida 
Statutes that require MMTCs to engage in all activities included in the 
Amendment’s definition of MMTC, rather than registering entities for 

8 The Complaint also initially sought mandamus relief, however that count has 
been dismissed and is no longer at issue.  R. 3774. 
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discrete and different activities, is inconsistent with and in violation of 
the Amendment and is therefore unconstitutional. 

(7)  Declaring that amended Section 381.986, Florida Statutes, manifests an 
unlawful “special law.” 

(8) Declaring that rules adopted by the Department under administrative 
authority to implement 381.986 violate the Department’s constitutional 
obligations pursuant to Article X, Section 29. 

(9)  As a form of supplemental relief authorized by Sections 26.012(3), 
86.011(2) and 86.061, Florida Statutes, and Rule 1.610, Fla. R. Civ. P., 
Florigrown requests that this Court grant a temporary and injunction 
enjoining the Defendants from granting MMTC “licenses” pursuant to 
the unconstitutional “licensing” scheme codified in Section 3 of 
Chapter 2017-232, Laws of Florida, and/or any Final Regulations 
adopted pursuant to that law, 

(10) Florigrown further requests that this Court grant a mandatory 
temporary and permanent injunction requiring the Department to 
promulgate objective criteria for registration as an MMTC in 
accordance with Article X, Section 29 (d)(1)c. 

R. 950-51. 

Florigrown Obtains a Temporary Injunction Against Enforcement of the 
Unconstitutional Statute 

On April 30, 2018, Florigrown filed a motion for temporary injunctive relief.  

The motion was brought pursuant to the Amendment’s Enforcement Provision and 

requested an order: (1) enjoining the Department from “licensing” any MMTCs 

pursuant to the legislative scheme set forth in SB-8A and codified in the Statute; (2) 

requiring the Department to commence registering MMTCs in accordance with the 
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Amendment’s plain language; and (3) requiring the Department to register 

Florigrown as an MMTC.  R. 655.   

In late July 2018, the trial court held the first of two days of evidentiary 

hearings on Florigrown’s Motion for Temporary Injunction and shortly thereafter 

entered an order denying the motion without prejudice.  R. 2577.  In so doing, the 

court specifically found that Florigrown had established a substantial likelihood of 

success on its claims that section 381.986, Florida Statutes, “arbitrarily caps the 

number of MMTCs, in conflict with the Amendment.”  R. 2581.  The court further 

found that sections 381.986(8)(a)1, 381.986(8)(a)2.a., and 381.986(8)(a)3 

improperly “grant special rights, benefits, and advantages to certain private entities” 

and therefore “constitute impermissible special laws which violate Article III, 

Section 11(a)(12) of the Florida Constitution.”  R. 2581-82.   

As such, the Court found that Florigrown established a substantial likelihood 

of success and that there is no adequate remedy at law for the harm Florigrown will 

suffer if it continues to be denied the opportunity to obtain MMTC registration.  R. 

2583.  However, the Court did not grant the requested temporary injunction because 

it found, at that time, that Florigrown would not suffer irreparable harm and that the 

injunction would not be in the public interest.  Id.  Of significance, the Court’s order 

noted that: “[t]he passing of more time may alter [these] findings,” and scheduled a 

one-hour case management conference for October 3, 2018.  Id.  
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At the case management conference on October 3, 2018, the Court found that 

despite the passage of approximately 60 days, the Department had made no attempt 

to comply with the Court’s August 7th Order or otherwise follow the requirements 

of the Amendment.  R. 3189 (“In other words, the court order was ignored by 

Defendants.”).  These circumstances compelled the Court to reevaluate its prior 

findings and conclude that Florigrown would suffer irreparable harm in the absence 

of an injunction and that entry of such injunction would be in the public interest.  See 

R. 3190-91. 

As a result, the Court entered a temporary injunction “(1) immediately 

enjoining the Department of Health from registering or licensing any MMTCs 

pursuant to the unconstitutional legislative scheme set forth in Section 381.986, 

Florida Statutes, (2) requiring the Department by 5:00 PM Friday, October 19, 2018 

to commence registering MMTCs in accordance with the plain language of the 

[Amendment], and (3) requiring the Department to register Florigrown as an MMTC 

by 5:00 PM Friday, October 19, 2018, unless the Department can clearly 

demonstrate to this court that such registration would result in unsafe use of medical 

marijuana by qualifying patients.”  R. 3192 (emphasis in original) (“the Temporary 

Injunction”).   
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Two weeks after entry of the Temporary Injunction, on October 19, 2018, the 

Department filed a Notice of Appeal, which served to automatically stay the 

Temporary Injunction.9  R. 3241. 

The House Moves to Intervene

Ten months after this case was initiated, after substantial discovery,10 several 

evidentiary hearings, and the entry of the Temporary Injunction, the House moved 

to intervene in the trial court proceedings on October 23, 2018.  The motion stated: 

“This case turns on the ineluctable point that under the United States Constitution, 

federal law truly is the supreme law of the land and prevails over conflicting state 

law,” and “the Legislature [has] the sole constitutional authority to make the 

necessary policy choices for how to implement the [Amendment] within the limits 

of an otherwise conflicting and superseding federal drug policy.”  R. 3414, 3415.   

The trial court held a hearing on the motion to intervene during which it 

struggled to understand the House’s position: 

9 At the time this brief was filed, that appeal was still pending.  See Fla. Dep’t 
of Health v. Florigrown, LLC, Case No. 1D18-4471. 

10  The discovery already undertaken at that time included depositions of 
Christian Bax who served as the Director of the Department’s Office of Medical 
Marijuana Use from the time that the position was created until recently (R. 2332-
2430), Courtney Coppola who was the Deputy Director of the OMMU from the time 
that the position was created until Bax resigned as Director and she became Director 
(R. 2431-80), an individual retained as an expert witness by Florigrown (R. 1922-
2013), and Florigrown’s corporate representative, Adam Elend (R. 2481-92). 
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THE COURT: Well, your argument doesn’t make any sense to me. 
And bear with me because I'm slow, but I’m steady.  But seems to me 
you’re saying that any medical marijuana legislation is going to conflict 
with federal government requirements, but yet I should let the 
Legislature come into this lawsuit for what reason? 

MR. TANENBAUM: Well, Your Honor, the alternative is that the 
Court strikes down the entire medical marijuana amendment. I don’t 
think anyone is asking that. 

THE COURT: If it’s contrary to federal policy, I’m not sure what—I 
mean, this is—you know, I think there was a hint of something like this 
in an earlier hearing, but all of a sudden I got the Legislature’s motion 
to intervene using a lot of big fancy words that made it sound like I 
didn't know what I was doing on this.  And I read over it several times 
because, you know, the law to me is clearly what Mr. Gonzalez stated 
earlier.  And that is, in one of these constitutional challenges that if 
you’re going to challenge some statute, you sue the enforcing agency. 
And, of course, I have had the Legislature come before me on numerous 
times saying, Judge, they have sued the wrong person.  They sued the 
Legislature.  They need to be suing the enforcing agency.  And now 
you’re coming in here saying I need to let you in so that y’all can fix 
something to make this unconstitutional [provision] constitutional [].  I 
just don’t understand what you’re asking me to do other than let you in.  

R. 4003-04 (emphasis added).  The trial court subsequently denied the motion to 

intervene via a written order.  R. 3769-73.   

The Trial Court Allows Other Entities Seek to Intervene as Plaintiffs 

The Temporary Injunction, of course, directly impacted the rights of other 

entities that wanted to register as MMTCs, and a number of those entities filed 

motions to intervene in the trial court.   R. 5886.  Unlike the House’s position, these 

potential intervenors argued they were similarly situated to Florigrown, and the trial 

court’s ruling as to the constitutionality of the Statute would have a direct and 
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immediate impact on their ability to become an MMTC.  R. 5895-96.  These entities 

echoed Florigrown’s arguments that section 381.986 is unconstitutional under the 

Amendment.  R. 5893-94.  Based on the direct impact of this case on these 

intervenors’ interests, the trial court granted the motions to intervene and directed 

the intervenors to file their own complaints in intervention.  R. 4109. 

The House’s Statement of Facts Mischaracterizes Florigrown’s Claims 

In its Statement of the Facts, the House inaccurately states that Florigrown is 

arguing for the establishment of a free-for-all unregulated market.11  To the contrary, 

Florigrown has merely challenged what it believes are irrational statutory restrictions 

on MMTCs, which are restrictions that have created a secondary market where a 

$60,000 MMTC license trades for $50 Million.  R. 2791.  Florigrown has alleged 

that certain provisions of section 381.986 are unconstitutional.  Neither Florigrown 

11 The House takes isolated allegations from the Complaint regarding the 
unconstitutionality of the Statute and mischaracterizes them as “attacks [on] the 
Legislature” itself rather than assertions regarding the alleged unconstitutionality of 
the statute.  See, e.g., IB 2 (citing R 932) (mischaracterizing allegation that “[m]any 
provisions in the Implementing Statute are blatantly unconstitutional” as an 
“attack”); id. (citing R. 940) (mischaracterizing allegation regarding the 
Department’s General Counsel’s explanation to the Legislature’s Joint 
Administrative Procedures Committee regarding the substantial regulatory 
distinctions between the Amendment and the Statute); id. (citing R. 940) (same; 
complaining about allegation that the Legislature lacks authority to “limit[] and 
restrict[] the citizenry’s access to medical marijuana” in contravention of the 
Amendment); id. (citing R. 946) (complaining about allegation regarding Art. X, 
section 29(e), Florida Constitution, which reinforces fundamental tenet of 
constitutional law that a Legislature cannot enact laws inconsistent with a 
constitutional amendment); id. (citing R. 947) (same).
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nor the trial court have ever “questioned the Legislature’s authority to regulate 

marijuana under the [Amendment],” as the House suggests.  IB 5 (emphasis in 

original).  Nor could Florigrown do so because the Amendment itself allows the 

Legislature to enact laws “consistent with” the Amendment.  Art. X, § 29(e), Fla. 

Const.  The Legislature must do so, however, in a manner that complies with the 

Amendment’s requirements. 

Without any record support, the House’s Brief also incorrectly alleges “that 

Florigrown named the “State of Florida” as a defendant as a proxy for the 

Legislature.  [IB 3.]  In fact, Florigrown named the State as a party because this case 

implicates the sovereign’s enforcement and defense of its laws—but, as noted, the 

State subsequently moved to dismiss itself as a defendant.  R. 3760.  The trial court 

granted the State’s motion to dismiss, accepting the State’s argument that “it is well-

settled that the proper defendant in a lawsuit challenging the constitutionality of a 

statute is the state official charged with enforcing the challenged statute.”  Id.  
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SUMMARY OF ARGUMENT 

The trial court did not abuse its discretion in denying the House’s motion to 

intervene.  Under well-established law, the House cannot intervene in a lawsuit that 

simply mounts a constitutional challenge to a statute.   

This case raises narrow challenges to specific provisions of section 381.986 

regarding the initial registration and licensing of MMTCs.  Florigrown alleges those 

provisions are inconsistent with the Amendment’s plain language because they: (a) 

impose severely restrictive caps on the number of entities that may register as an 

MMTC; (b) impose a competitive licensing scheme for very limited number of 

MMTC registrations available; and (c) require that all MMTCs be vertically 

integrated.   

The Amendment is unique in that it requires the Department to issue 

regulations necessary for the implementation and enforcement of the Amendment—

rather than having the Legislature make that directive.  However, the Amendment 

expressly states that nothing in the Amendment limits the legislature from enacting 

laws consistent with the Amendment.  Thus, the question in this case is actually a 

plain vanilla one—that is, whether the statutory provisions contained in section 

381.986 are consistent with the Amendment.  

This case does not involve any challenge to “legislative power.”  In fact, to 

the extent the House claims this case involves the legislature’s power, and to the 
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extent its position is not aligned with the Department, allowing intervention would 

improperly elevate the House to the status of a principal party. 

Moreover, the House’s attempt at intervention contravenes well-settled law 

that the Legislature itself drafted.  The Legislature has established by law that the 

Florida Attorney General is charged with defending all suits in which the State is “in 

anywise interested.”  To that end, if a party in a declaratory judgment proceeding is 

challenging the constitutionality of a statute, that party must serve a copy of the 

complaint with the Attorney General.  The purpose of this procedure is to ensure the 

State is aware of any litigation in which a plaintiff seeks a declaration that a statute 

is unconstitutional and to afford the Attorney General with an opportunity to present 

the State’s position.  Thus, once served, the Attorney General determines whether it 

should intervene in that proceeding to advocate on behalf of the statutes at issue.   

In this case, the Attorney General was served and chose not to participate.  

Apparently displeased with that decision, the House now asks this Court to create a 

new standard that allows a single branch of the Legislature to intervene when the 

Attorney General opts not do to so.  This Court should not accept the House’s 

invitation to alter well-established law.  If the House believes that it needs this right 

of intervention, then it is free to write a bill that says so; but, in order for such a 

provision to become law, both the House and Senate would have to approve it, and 

then the Governor would have to sign it into law.  Here, the House wants to bypass 
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that process and seeks to have this Court create an entirely unprecedented new right 

of intervention where no cognizable interest otherwise exists. 

Finally, contrary to the House’s assertions, the trial court properly applied the 

factors to be considered in determining whether the House’s interests were sufficient 

to warrant intervention.  The court’s reasoning in this regard was not “circular.”  The 

other intervenors have a direct and immediate interest in this lawsuit because each 

is seeking an MMTC license.  The injunction and ultimate outcome of this 

proceeding controls whether they will be able to register for such a license.  As to 

the Legislature, on the other hand, if Florigrown prevails then the Legislature would 

have the undisputed power to write legislation that does not violate the constitution.  

If Florigrown does not prevail, the Legislature’s power would be the same—it would 

still have the undisputed power to write legislation that does not violate the 

constitution.  There is not a single difference in the Legislature’s power or interest 

if Florigrown wins or loses because that is not at issue in this case. 

This Court should find that the trial court did not abuse its discretion in 

denying intervention and affirm the Order under review.  
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STANDARD OF REVIEW 

Florida Rule of Civil Procedure 1.230 governs intervention in pending 

litigation.  Under Rule 1.230, “intervention is not a matter of right, but rests within 

the sound discretion of the trial judge.”  Dep’t of Children & Families v. Brunner, 

707 So. 2d 1197, 1198 (Fla. 1st DCA 1998).  A trial judge’s ruling on a motion to 

intervene “will not be reversed unless it is shown to have been an abuse of this 

discretion.”  Kissoon v. Araujo, 849 So. 2d 426, 429 (Fla. 1st DCA 2003).  As the 

Florida Supreme Court has explained, “[i]f reasonable men could differ as to the 

propriety of the action taken by the trial court, then the action is not unreasonable 

and there can be no finding of an abuse of discretion.”  Canakaris v. Canakaris, 383 

So. 2d 1197, 1203 (Fla. 1980). 

ARGUMENT

I. THE TRIAL COURT PROPERLY DENIED THE HOUSE’S MOTION 
TO INTERVENE BECAUSE THE HOUSE HAS NO DIRECT OR 
IMMEDIATE INTEREST IN THIS ACTION AND THE 
LEGISLATURE ITSELF HAS ENACTED A PROCESS BY STATUTE 
FOR DEFENDING AGAINST CONSTITUTIONAL CHALLENGES 
TO STATUTES—WHICH DOES NOT INCLUDE INTERVENTION 
BY THE LEGISLATURE.

The trial court correctly determined that the House’s asserted interest in this 

case is insufficient to support intervention.  The House’s purported interest does not 

satisfy the test for intervention because this case involves nothing more than a 

constitutional challenge to legislation.  The Legislature has established by statute a 
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process to defend itself against constitutional challenges to statutes—and that 

statutory process does not include intervention by the House or Senate.  The trial 

court properly rejected the House’s improper attempt to interpose a back-door 

challenge to the Amendment.   

A. The House’s Purported “Interest” Is Inadequate to Satisfy the Test 
for Intervention Under Well-Established Florida Law. 

This Court explained the test for determining whether intervention should be 

granted in Kissoon v. Araujo, 849 So. 2d 426 (Fla. 1st DCA 2003).  A proposed 

intervenor bears the burden of showing that its interest “in the matter in litigation 

[is] of such a direct and immediate character that the intervenor will either gain or 

lose by the direct legal operation and effect of the judgment.  In other words, the 

interest must be that created by a claim to the demand in suit or some part thereof, 

or a claim to, or lien upon, the property or some part thereof, which is the subject of 

litigation.”  Id. at 429 (quoting Morgareidge v. Howey, 78 So. 14, 15 (Fla. 1918)).  

“[A] showing of indirect, inconsequential, or contingent interest is inadequate.”  Id. 

In the context of governmental entities, intervention is improper where the 

governmental entity has “no interest in the litigation and the only interest it could 

have would be the interest of the public generally.”  Charlotte Cty. Dev. Comm'n v. 

Lord, 180 So. 2d 198, 199 (Fla. 2d DCA 1965) (emphasis added); see also Dickinson 

v. Segal, 219 So. 2d 436, 438 (Fla. 1969) (dismissing State Comptroller’s appeal 

from order denying motion to intervene arising out of case declaring real property 
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valuation statute unconstitutional); Brunner, 707 So. 2d at 1198 (finding the trial 

court did not abuse discretion in denying motion to intervene even though proposed 

intervenor was the trustee of funds at issue). Additionally, where the governmental 

entity has no authority or control over the matter at issue, the governmental entity 

cannot intervene.  Metropolitan Dade Cty. v. Outrigger Club, Inc., 314 So. 2d 153, 

154 (Fla. 3d DCA 1975); In re W. Water Mgmt. Dist., 269 So. 2d 405, 406-07 (Fla. 

2d DCA 1972).  

Moreover, where the litigation simply involves a challenge to the 

constitutionality of a statute, the Legislature itself is not a proper party to the 

litigation.  Instead, the proper party to the litigation is the state agency or department 

charged with enforcing the statute at issue.  Atwater v. City of Weston, 64 So. 3d 

701, 703 (Fla. 1st DCA 2011); Haridopolos v. Alachua Cty., 65 So. 3d 577, 578 (Fla. 

1st DCA 2011) (“A suit challenging the constitutionality of a statute must be brought 

against the state agency or department charged with enforcing the statute at issue.”).  

“In other words, legislators are not proper parties to actions seeking a declaration of 

rights under a particular statute.”  Haridopolos, 65 So. 3d at 578 (holding that the 

Senate President and Speaker of the House “are not proper parties to the underlying 

action as they are not charged with enforcing the statute at issue” (emphasis added)).  

In Atwater, in support of its holding that the Senate President, Speaker of the 

House of Representatives, and the Governor were not proper parties to an action 



20 

challenging certain growth management laws, this Court stated:  “The declaratory 

action at issue here does not involve a broad constitutional duty of the State 

implicating specific responsibilities of the defendants.  Nor does the lawsuit involve 

any issue in which the defendants have an actual, cognizable interest.  Rather, the 

lawsuit simply challenges the constitutionality of a piece of legislation governing 

growth management.”  Atwater, 64 So. 3d at 704 (emphasis added).  

As in Atwater, the Complaint filed in this case firmly establishes that this 

action raises only narrow challenges to certain specific provisions of Section 

381.986 regarding the initial registration and licensing of MMTCs.  The Complaint 

alleges that the challenged statutory provisions are inconsistent with the 

Constitutional Amendment’s plain language because those provisions: (a) impose 

severely restrictive caps on the number of entities that may register as an MMTC; 

(b) impose a competitive licensing scheme for very limited number of MMTC 

registrations available; and (c) require that all MMTCs be vertically integrated.   

The Amendment is unique in that it directly requires the Department to issue 

regulations necessary for the implementation and enforcement of the Amendment—

rather than having the Legislature make that directive.  However, the Amendment 

expressly states that “[n]othing in this section shall limit the legislature from 

enacting laws consistent with this [Amendment].”  Art. X, § 29(e), Fla. Const.  Thus, 
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the question in this case is actually straightforward—that is, whether the statutory 

provisions contained in section 381.986 are consistent with the Amendment.  

In its motion to intervene and argument to the trial court, the House argued a 

very specific “interest” in this case—asserting below that intervention was 

appropriate to allow it to defend its efforts related to the intersection of the 

Amendment and “conflicting federal drug policy.”  R. 3415; see also R. 4002-03.   

THE COURT:  But it seems to me you’re saying that any medical 
marijuana legislation is going to conflict with federal government 
requirements, but yet I should let the Legislature come into this lawsuit 
for what reason? 

THE HOUSE:  Well, Your Honor, the alternative is that the Court 
strikes down the entire medical marijuana amendment.  I don’t think 
anyone is seeking that. 

R. 4002-03. As the trial court correctly noted, “there is nothing that a state legislative 

body can do that would make any medical marijuana program ‘account for any 

conflict with federal drug policy.’ ”  R. 3771.  Moreover, again, the Amendment 

itself provides that “[n]othing in this section requires the violation of federal law or 

purports to give immunity under federal law.”  Art. X, § 29(c)(5), Fla. Const.  

Thus, the trial court recognized that the House’s motion to intervene sought 

to inject issues into this case that were not direct, immediate, or relevant to 

Florigrown’s requested relief, and this case merely involves a constitutional 

challenge to statutory provisions.  Accordingly, it denied the House’s motion to 

intervene. 
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In apparent recognition of the weaknesses in its primary arguments below—

which related to conflicting federal drug policy—the House now argues on appeal 

that its “interest” is in defending against the “transfer” to another branch of state 

government its alleged powers under the Florida Constitution.  [See IB 16 (“The 

House and Senate stand to lose . . . in terms of constitutional authority if 

Florigrown’s position prevails[] [and] [t]he Department, an executive branch 

creature of statute stands to gain in terms of that same authority.”).]  However, this 

interest is likewise insufficient to support intervention here.  

First, this case does not involve any challenge to “legislative power” any more 

than any other case that challenges the constitutionality of a statute.  The House has 

no right to interject itself into a case simply because the outcome would render one 

of its statutes unconstitutional.  Nothing offered by the Legislature suggests 

otherwise.  In fact, to the extent the House claims that its position is not aligned with 

the Defendants’ position, its intervention in this case would not be appropriate under 

Florida law because the House “would be improperly elevated to the status of a 

principal party.”  Broward Children’s Center, Inc. v. Plantation Nursing & Rehab. 

Ctr., 66 So. 3d 1063, 1063 (Fla. 1st DCA 2011). 

Second, the House fails to cite a single case in which a state legislative 

chamber was found to be a proper intervenor in a constitutional challenge to an 

enacted statute.  Instead, in tacit recognition of the extraordinary nature of its demand 
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to intervene here, the House labels itself “no ordinary intervenor,” and suggests that 

this case essentially threatens the very existence of the Legislature.  [IB 21.] The 

House asserts that its interest “is in defending, against encroachment or transfer, the 

Legislative power vested in it and the Senate by the Florida Constitution.”  [IB 21.]  

To support this argument, the House quotes from various cases that discuss 

the general duties and powers of the Legislature and the doctrine of non-delegation 

of legislative power.  [IB 21-23.]  Respectfully, these cases are neither relevant nor 

applicable here—and ironically and perhaps most tellingly, the Legislature was not 

a party or intervenor in a single one of those cases.  Here, unlike in those cases, the 

House improperly seeks to interpose a back-door challenge to a constitutional 

amendment that specifically empowers the Department to promulgate constitutional 

regulations pursuant to the standards set forth therein and to argue that its statute in 

regards to the Amendment is constitutional. 

In attempting to show why it has some special “interest” that must be 

vindicated via intervention, the House argues that the Amendment “does not 

diminish” its general authority under Article III of the Florida Constitution.  

Obviously, “[i]t remains a basic legal principle that ‘no department, not even the 

legislature, has unlimited power under our system of government.’ ”  Browning v. 

Fla. Hometown Democracy, Inc., PAC, 29 So. 3d 1053, 1064 (Fla. 2010) (citations 

omitted).   
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But the House’s argument in this regard misses the point.  The Amendment 

itself recognizes that the Legislature still has authority to enact laws “consistent with 

this section.”  And, it is well-settled that “a statute enacted by the Legislature may 

not restrict a right granted under the Constitution.”  Notami Hosp. of Fla., Inc. v. 

Bowen, 927 So. 2d 139, 142 (Fla. 1st DCA 2006).  Thus, the underlying legal issue 

in this case is simple:  Are the relevant statutory provisions constitutional or not?  If 

the answer is no, the House will not be precluded from attempting to promulgate 

another statute that complies with the Amendment, just as it would after any other 

statute is declared unconstitutional.  Fla. Hosp. Waterman, Inc. v. Buster, 984 So. 

2d 478, 492-94 (Fla. 2008) (severing sections from “implementing” statute found to 

improperly impinge upon rights granted by constitutional amendment and allowing 

remainder to stand; explaining that “the Legislature is still free to give force and 

effect to [the Amendment’s] provisions so long as it does not run afoul of the rights 

granted in the constitution”). 

This Court made clear in Haridopolos that legislators are not proper parties to 

actions challenging the constitutionality of a statute.  Indeed, the State was dismissed 

from this case—at its request—because it was not a proper party to a lawsuit 

challenging the constitutionality of a statute.  The House cannot now intervene under 

the guise that this case somehow threatens the foundation of the Legislature. 
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The House also wrongly asserts that this Court’s decision in National Wildlife 

Federation, Inc. v. Glisson, 531 So. 2d 996 (Fla. 1st DCA 1988), permits 

intervention here.  In Glisson, wildlife groups sought to intervene in a suit 

challenging a county zoning amendment that limited further development in a 

certain area.  Id. at 997.  In support of their motion to intervene, the appellants 

submitted affidavits of six members of their group “who are residents and real 

property owners and/or business owners and operators” in the area at issue regarding 

their use of the area and the potential impact on their lives and businesses if the 

plaintiffs were to prevail in their suit.  Id. at 998.  This Court found that the trial 

court abused its discretion in denying intervention because the appellants “clearly 

demonstrated an interest of such a direct and immediate character that they would 

either gain or lose by the direct operation of the judgment.”  Id.  Thus, the issues in 

that case directly impacted the intervenors’ property and businesses. 

In this case, the House’s property and businesses are not impacted.  The 

challenged provisions do not change the House’s authority in any way.  The House 

is simply enacting statutes to protect the health, safety and welfare of the public.  

Again, if the provisions at issue are declared unconstitutional, the House would not 

be precluded from attempting to promulgate another statute that complies with the 

Amendment, just as it would after any other statute was declared unconstitutional.  

In fact, in making this argument, the House ignores the following provision in 
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section 381.986, which recognizes that portions of the statute may be held 

unconstitutional: 

If this subparagraph or its application to any person or circumstance is 
held invalid, the invalidity does not affect other provisions or 
applications of this act which can be given effect without the invalid 
provision or application, and to this end, the provisions of this 
subparagraph are severable. 

§ 381.986(8)(a)5.d., Fla. Stat. (2017). 

In summary, the House’s indirect interest in upholding the constitutionality of 

the laws it enacts is insufficient to warrant intervention. 

B. The Legislature Has Created a Statutory Process for Defending 
Against Constitutional Challenges to Statutes—And That Process 
Does Not Include the Legislature Itself. 

In addition to failing to meet the requirements for intervention, the House 

wrongly seeks to establish a new standard for intervention so it does not “have to 

rely on a competing branch of government to fully defend legislative power.”  [IB 

32.]  It suggests that otherwise “the executive branch could control the constitutional 

scope of the legislative branch’s power in any case simply by whether and how the 

former chooses to defend against a third-party challenge to the latter’s authority.”  

Id.  The House’s position eviscerates decades of precedent and its own laws. 

The Legislature itself has established by law that the Florida Attorney General 

is charged with defending all suits in which the State is “in anywise interested.”  

§ 16.01(4), Fla. Stat. (2017).  To that end, if a party in a declaratory judgment 
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proceeding is challenging the constitutionality of a statute, that party must serve a 

copy of the complaint with the Attorney General.  Id. § 86.091.  The purpose of 

section 86.091 is to ensure that the state is aware of any litigation in which a plaintiff 

seeks a declaration that a statute is unconstitutional and afford an opportunity to 

present the State’s position.  Martin Mem. Med. Ctr., Inc. v. Tenet Heathsystem 

Hosp., Inc., 875 so. 2d 797 (Fla. 1st DCA 2004).  Thus, once served, the Attorney 

General determines whether it should intervene in that proceeding to advocate on 

behalf of the statutes at issue.   

In this case, the Attorney General was served and chose not to participate.  

Apparently displeased with that decision, the House now asks this Court to create a 

new standard that allows a branch of the Legislature to intervene when the Attorney 

General opts not do to so.  This Court should not accept the House’s invitation to 

alter well-established law.  The House has no independent standing as one half of 

the Legislature to opine on the constitutionality of a statute or its own interpretation 

of a constitutional amendment.  With all due respect, the House’s opinion is 

irrelevant.  

Indeed, counsel for all of the Defendants has admitted that they are the proper 

parties in this case and have argued that “it is well-settled that the proper defendant 

in a lawsuit challenging the constitutionality of a statute is the state official charged 

with enforcing the challenged statute.”  R. 3411 (citing Atwater, 64 So. 3d at 703).  
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Moreover, because the Department and its leaders (Defendants Coppola and Phillip) 

can provide the relief sought by Plaintiffs, involvement by other governmental or 

official parties is “unnecessary” and would be “redundant.”  R. 3412.12

Despite this well-established law that the Legislature itself created, the House 

relies on California and United States Supreme Court decisions to assert intervention 

should be permitted under the circumstances here.  But neither decision supports the 

House’s position. 

The California Supreme Court’s decision in Perry v. Brown, 265 P.3d 1002 

(Cal. 2011), merely holds that “California courts have routinely permitted the 

official proponents of an initiative to intervene . . . to defend a challenged voter-

approved initiative in order to ‘guard the people’s right to exercise intuitive power.”  

Id. at 1125.  The circumstances of defending a citizen initiative from possible 

government inaction are completely different from a legislative chamber seeking to 

displace the executive branch’s constitutional role to defend the laws of this state.   

12  At the hearing, counsel for the State told the trial court (R. 3217-18):  

As you know, I’ve dealt with these for years in the governor’s office. 
We—I was the governor’s general counsel for Governor Crist, almost 
every day, somebody in the state sued every state official and they 
throw in the State of Florida.  But when you’re challenging the 
constitutionality of a statute, the—the First District Court of Appeals 
has said emphatically it is the enforcing agency for these statutes that 
they’re challenging. 
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The United States Supreme Court’s decision in INS v. Chadha, 462 U.S. 919 

(1983), is similarly inapposite.  That case involved a section of the Immigration and 

Nationality Act that authorized one House of Congress, by resolution, to invalidate 

a decision of the Executive Branch to allow a particular deportable alien to remain 

in the United States.  Id. at 925-26.  In dicta, the Court noted federal law that 

Congress may defend the validity of a statute when an agency charged with 

enforcing it “agrees with plaintiffs that the statute is inapplicable or 

unconstitutional.”  Id. at 940.  There is no Florida law allowing the House to 

intervene to defend the statute at issue.  Indeed, Florida law is to the contrary—as 

shown above.  Moreover, these are not the circumstances here because Defendants 

are vigorously defending this case. 

The House also argues it can intervene because its purported interest is 

“distinct from the interest of the Department and the other executive defendants.” 

Yet, it offers no authority for doing so.  [IB 26.]  In fact, it is beyond dispute that the 

House is merely a portion of one of the three branches of government that comprise 

the State.  Art. II, § 3, Fla. Const.  The House and the Senate have the responsibility 

of promulgating bills that, if signed by the Governor, become laws.   

However, the House has no cognizable interest in defending the 

constitutionality of an enacted law.  Instead, the Constitution provides that once a 

statute is enacted, it is the Governor’s responsibility to “take care that the laws be 
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faithfully executed.”  Art. IV, § 1, Fla. Const.  And, as noted above, the Legislature 

itself has, by statute, given the Attorney General responsibility for protecting its 

interests.  This was a decision that was voted on by both the House and Senate and 

then enacted into law by the Governor.  Accepting the House’s erroneous claim of 

an “independent” interest would establish a new standard in Florida.  Under that 

standard, either legislative chamber would be welcome to intervene in any 

constitutional challenge. 

Making matters worse, the House argues “there is a significant separation of 

powers issue in this case because the Legislature created the Department of Health.” 

[IB 27.]13 This argument reflects a fundamental misconception of the difference 

between a law established by statute and a law established by the Constitution.  Cf. 

Coleman v. State ex rel. Race, 118 Fla. 201, 206 (Fla. 1935) (“We must bear in mind 

that we are dealing with provisions of the Constitution and not with statutes. We are 

dealing with the supreme law as adopted by the people and not with legislative 

enactments.”); Notami, 927 So. 2d at 142 (“State constitutions are limitations upon 

13  The House takes quotes out of context from Whiley v. Scott, 79 So. 3d 702, 
715 (Fla. 2011), regarding the delegation of legislative functions to executive agency 
heads and “rulemaking.”  [See IB 26-27.]  This adds nothing to the calculus here 
because this case involves no such circumstances.  Instead, the Amendment itself 
assigns certain duties to the Department, not another branch of government, and this 
assignment of duties was enacted by the citizenry, not the Legislature.  Moreover, 
the Amendment requires the Department to promulgate constitutional regulations, 
not rules under Chapter 120. 
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the power of state legislatures.  Consequently, a statute enacted by the Legislature 

may not restrict a right granted under the Constitution.”) (internal citation omitted)). 

Indeed, the House erroneously claims that the Department “has only 

implementing authority within its scope of statutorily assigned responsibilities.”  [IB 

27.]  This argument ignores that the Constitution specifically allows the Executive 

Branch to “exercise any powers appertaining to either of the other branches of 

government” when provided for in the Constitution.  Art. II, § 3, Fla. Const.  The 

Amendment is, of course, in the Constitution.   

Citing Robinson v. Stewart, 161 So. 3d 589 (Fla. 1st DCA 2015), the House 

asserts that if the Amendment is read to allow the Department to perform its express 

duties without the Legislature’s improper restrictions, such a reading would 

somehow reduce the power of democratic institutions and divorce the government 

from the people.  [IB 29.]  However, the language quoted by the House appears in 

the dissenting opinion, and not this Court’s en banc decision.  See Stewart, 161 So. 

3d at 600 (Benton, J. dissenting).  Moreover, far from impairing the will of the people 

or our democratic institutions, the unconstitutional provisions in section 381.986 

actually impede the will of the people given that over 6.5 million Floridians voted 

for the Amendment’s inclusion in the Constitution. 

The House also includes a discussion of “rulemaking” in its brief.  However, 

Florigrown has never disputed that “rulemaking” is conducted pursuant to a 
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delegation of legislative authority.  [See IB 28.]  Nor has Florigrown challenged the 

“rulemaking procedure enacted by the Legislature as the Florida Administrative 

Procedure Act in chapter 120, Florida Statutes.”  [IB 28 n.6 (quoting Whiley, 79 So. 

3d at 710).]  These principles are simply irrelevant here because Florida law is clear 

that: 

[T]he Administrative Procedure Act does not apply to the Department’s 
actions conducted pursuant to the authority derived from the 
Amendment.  See Section 120.52(1), Fla. Stat. *** See Couchman v. 
Univ. of Central Fla., 84 So. 3d 445 (Fla. 5th DCA 2012) 
(Administrative Procedure Act only applies when state university is 
acting pursuant to statutory authority; when the university is acting 
pursuant to the State Constitution, the Administrative Procedure Act 
does not apply). 

R. 965-66.  

The House further argues that, “for a transfer of legislative power to another 

branch of government, the text of the amendment doing this must be explicit.”  [IB 

29.]14  It complains “[t]hat didn’t happen here.”  [Id. at 30.]  Yet, the House fails to 

identify any purported “transfer of legislative power to another branch of 

government that was not explicit.”  As the Supreme Court noted, “[t]he proposed 

amendment’s provision regarding the specific role for the Department of Health in 

14  The House quotes from City of Miami Beach v. Fla. Retail Fed’n, Inc., 233 
So. 3d 1236, 1240 (Fla. 3d DCA 2017), but that case has no applicability here and 
does not support the House’s position.  Florigrown has never advocated for, nor has 
there ever been in this case, a transfer of authority from the Legislature to the 
Executive “by judicial fiat.”  Instead, Florigrown simply seeks enforcement of the 
plain text of the Amendment, which the trial court properly granted.   
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overseeing and licensing the medical use of marijuana is directly connected with 

th[e] purpose [of permitting the medical use of marijuana].”  In re Adv. Op. to Atty. 

Gen. Re Use of Marijuana for Debilitating Med. Conditions, 181 So. 3d 471, 477 

(Fla. 2015).  Quite simply, the House is apparently just displeased with the plain text 

of the Amendment adopted by Florida voters.   

Finally, the House cites several cases in which the Legislature (or members 

thereof) have been allowed to participate as intervenors.  Review of these authorities, 

however, establishes that they do not support the House’s intervention here.  For 

example, the House cites cases involving direct core functions of the Legislature, 

such as appropriations and redistricting.  It cites Chiles v. Milligan, 659 So. 2d 1055 

(Fla. 1995), noting that the court “permitted the Legislature to intervene as a 

respondent to defend an appropriation proviso being challenged in an original writ 

proceeding.”  [IB 30.] 

However, in Chiles, the only reference to the Legislature’s intervention in the 

case is in a footnote in the procedural history of the opinion, which states, “[t]he 

Legislature was permitted to intervene as a respondent.”  Chiles, 659 So. 2d at 1056 

n.1.  The propriety of the Legislature’s intervention was not an issue on appeal, and 

the opinion offers no facts or analysis for why the Legislature was permitted to 

intervene—although it appears intervention was permitted because the case involved 
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appropriations issues and not a challenge to a general statute.15  For this reason, 

Chiles does not offer any support for the House’s position that its intervention is 

appropriate in this case.   

The House also relies on Brown v. Butterworth, 831 So. 2d 683 (Fla. 4th DCA 

2002), wherein the Fourth District Court of Appeal found that the Senate President 

should be permitted to intervene in a case involving a challenge to the Legislature’s 

redistricting plan.  [See IB 31.]  Intervention is appropriate in redistricting plan cases 

because they are fact intensive and “the Legislature and other proponents of the 

redistricting plan must be afforded an opportunity to respond to any evidence of 

discriminatory effect.” Brown, 831 So. 2d at 690 n.10 (quoting In re 

Constitutionality of House Joint Resolution 1987, 817 So. 2d 819, 831 (Fla. 2001)); 

see also Art. III, § 16(c), Fla. Const. (providing for judicial review of apportionment 

and stating that “[t]he Supreme Court, in accordance with its rules, shall permit 

adversary interests to present their views”).   

15  It appears the Legislature was permitted to intervene in Chiles because it 
involved issues regarding the inner workings of the appropriations process, which—
pursuant to art. III, section 19 of the Florida Constitution–is supervised by the 
Legislature.  That is not, as here, a challenge to a general law.  To that end, unlike 
here, all of the parties in Chiles were governmental entities or officials, such as the 
Secretary of State and State Comptroller.  The specific concern of the Legislature 
was that the “Governor impermissibly vetoed a proviso of an appropriations bill 
without vetoing the appropriation to which it relates.”  659 So. 2d at 1058. 
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Here, in sharp contrast, the instant constitutional challenge brought by 

Florigrown involves no disputed issues of fact.  The sole issues before the Court 

involve whether section 381.986 conflicts with the plain language of the 

Amendment, and whether the Department is in derogation of its duties to properly 

implement the Amendment.  Consequently, Brown does not support permitting the 

House to intervene in the instant case.  

The decisions in Florida Senate v. Graham, 412 So. 2d 360 (Fla. 1982), and 

Martinez v. Martinez, 545 So. 2d 1338 (Fla. 1989), likewise do not support the 

House’s intervention because neither involves a constitutional challenge to a statute.  

Graham involved the Governor’s constitutional authority to limit “a special 

apportionment session called pursuant to article III, section 16(a), Florida 

Constitution.”  Graham, 412 So. 2d at 360 (emphasis added).  Martinez merely 

found that an individual member of the House who was “being called into special 

session” had standing to challenge the governor’s calling of the special session” 

because the House member was obviously being “directly affected” by the action. 

545 So. 2d at 1339.   

As this Court stated in Atwater, the Legislature is not prohibited from 

appearing in all declaratory actions—it is simply prohibited from appearing in 

actions challenging the constitutionality of statute.  Under that circumstance, only 

the governmental entity with authority to enforce the legislation is a proper party to 
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the lawsuit, and other any interests of the State must be represented by the Attorney 

General.  This Court should not accept the House’s invitation to disturb this well-

established law.  If the House believes that they need this right of intervention, then 

they are free to write a bill that says so, but in order for such a provision to become 

law, both the House and Senate would have to approve it, and then the Governor 

would have to sign it into law.  The courts are not the proper vehicle for the House 

to pursue such a substantial change in long-standing intervention law. 

II. THE TRIAL COURT PROPERLY CONSIDERED THE 
APPROPRIATE FACTORS IN EXERCISING ITS DISCRETION TO 
DENY INTERVENTION BY THE HOUSE. 

The House contends that the trial court (1) failed to consider the appropriate 

factors in determining whether to permit intervention, and (2) applied “circular 

reasoning.”  [IB 36.]  This argument fails because, as shown above, the House has 

no cognizable interest in this lawsuit.  In addition, both arguments are without merit. 

In support of the first contention, the House cites Union Central Life 

Insurance Co. v. Carlisle, 593 So. 2d 505 (Fla. 1992).  However, the factors listed 

from Carlisle are simply factors to be considered in determining whether a proposed 

intervenor has a sufficient interest to warrant intervention.  As shown above in Issue 

I, the law is well-established that the Legislature’s interest is insufficient to warrant 

intervention when a party is merely challenging the constitutionality of statutory 

provisions.  The factors from Carlisle (derivation of the interest, any pertinent 
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contractual language, the size of the interest, and the potential for conflicts), which 

arose in a health insurance policy dispute, are irrelevant here. 

Second, the trial court did not apply “circular reasoning.”  As the House 

concedes, the trial court relied on Atwater to find the House’s interests were 

insufficient—which holds the Legislature is not a proper party where the underlying 

action is merely a constitutional attack on a statute.  The court necessarily had to 

evaluate the House’s contentions to determine whether its interests were sufficient 

for intervention.   

Indeed, the order reflects a thorough analysis of the House’s alleged interest, 

albeit through the lens of the House’s primary trial court arguments, which focused 

on “defend[ing] the Legislature’s prudent effort at striking the necessary, delicate 

balance between implementation of the [Amendment], on the one hand, and 

conflicting federal drug policy, on the other.”  R. 3416.  The trial court simply found 

“there is nothing that a state legislative body can do that would make any medical 

marijuana program ‘account for any conflict with federal drug policy.”  R. 3771.   

The House notes that marijuana is still listed as a Schedule I drug under the 

federal Controlled Substances Act (“CSA”), 21 U.S.C. § 841.  [IB 37.]  This adds 

nothing to whether the House has a direct or immediate interest in this case.  As the 

trial court correctly explained, notwithstanding the outcome of this case, marijuana 

is illegal under federal law and there is absolutely nothing that a state can do to create 
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a program “that does not run completely afoul of federal drug policy and federal 

law.”  R. 3771.  As the Supreme Court explained in Gonzalez v. Raich, 545 U.S. 1 

(2005): 

The CSA designates marijuana as contraband for any purpose; in fact, 
by characterizing marijuana as a Schedule I drug, Congress expressly 
found that the drug has no acceptable medical uses.  Moreover, the CSA 
is a comprehensive regulatory regime specifically designed to regulate 
which controlled substances can be utilized for medicinal purposes, and 
in what manner. Indeed, most of the substances classified in the CSA 
‘have a useful and legitimate medical purpose.’  21 U.S.C. § 801(1). 
Thus, even if respondents are correct that marijuana does have accepted 
medical uses and thus should be redesignated as a lesser schedule drug, 
the CSA would still impose controls beyond what is required by [state] 
law. 

Id. at 27 (emphasis added) (footnote omitted).  Thus, even if the House were allowed 

to intervene, its arguments in that regard would be meaningless. 

The House complains that the trial court improperly failed to consider the 

significance of its “interest” based on a “pre-determination of the case prior to the 

House getting involved.”  [IB 39.]  Nothing in the record supports this contention.  

Instead, the trial court properly found that the House has no valid interest in this case 

that would authorize intervention.  The House cites not one case supporting its 

contention that the courts must take input from the Legislature in construing statutes.   

As additional support, the House criticizes the trial court for allowing other 

parties to intervene as plaintiffs despite not allowing it to intervene as a defendant.  

Id.  But those entities clearly have a direct and immediate interest in this lawsuit 



39 

because each is seeking an MMTC license and the injunction and ultimate outcome 

of this proceeding controls whether they will be able to register for such a license.  

Comparing the House’s interests to the intervenors siding with Florigrown is a red-

herring because the outcome of this case directly impacts the intervenors’ ability to 

register for a MMTC license.  The House, on the other hand, as with any 

unconstitutional statutory holding, will simply have to go back to the drawing board 

and work with the Senate and Governor to enact statutory provisions consistent with 

the Amendment.   

CONCLUSION

The House has failed to establish that the trial court abused its discretion in 

denying the House’s motion to intervene.  This Court should affirm the order 

denying intervention. 
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