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ARGUMENT IN RESPONSE AND REBUTTAL  
 
Florigrown argues, both in its statement of the case and in the actual argument 

section of its brief, that its suit does not challenge the scope of legislative authority 

under the Medical Marijuana Amendment (“MMA”) because the Legislature has the 

authority to enact laws “consistent with” the amendment.  See AB 12–13, 14, 20–

21, 24, 32 n.14.  This is question-begging.  The merits portion of the case centers on 

what legislative regulation of a Schedule I drug is “consistent with” the amendment. 

Before the MMA, the Legislature of course had the authority to control the 

market for medical marijuana through statutory limits on the Department of Health’s 

registration of entities that cultivate and sell the product.  The Legislature could do 

this with an eye toward federal drug policy and ensure that the Department did not 

inadvertently create an illicit black-market through overproduction.  Does the 

Legislature still have the authority to control the market now that the MMA is part 

of the Constitution?  Florigrown says no.  The House says yes.   

This is the real core of the case.  The answer will permanently alter the 

allocation of policymaking power between the legislative and executive branches on 

the matter.  The House has an interest in the outcome, one that may differ from the 

executive branch’s interest.  Intervention, being liberally granted, is flexible enough 

to allow the House to intervene and rebut Florigrown’s premise from the legislative 

perspective.  The trial court should have permitted intervention.       
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I. THE HOUSE HAS A DIRECT AND IMMEDIATE INTEREST IN OPPOSING 
FLORIGROWN’S EFFORT TO LIMIT OR ELIMINATE THE LEGISLATURE’S POWER TO 
REGULATE MEDICAL MARIJUANA.   
 

A. The MMA is unique in the Constitution, and Florigrown’s suit 
raises a foundational question about how the MMA allocates power. 

 
Contrary to what Florigrown contends, AB at 14, this suit is not a “plain 

vanilla” statutory challenge.  It calls for legal interpretation of the MMA’s effect on 

the allocation of policymaking power.  Article X, section 29 (the MMA at issue in 

this case) is the only constitutional provision that directs a statutory agency to act.  

How this should operate is a novel separation of powers question, especially when 

the Supreme Court has stated that the MMA does not transfer policymaking power 

to the Department and the MMA’s policy conflicts with federal law.   

 The distinction between a statutory and a constitutional agency is key.  The 

Florida Fish and Wildlife Conservation Commission (“FWCC”), for example, is 

constitutionally created and derives its powers from the Constitution.  See Art. IV, § 

9, Fla. Const.; Caribbean Conservation Corp. v. Fla. Fish & Wildlife Conservation 

Comm’n, 838 So. 2d 492, 494–95 (Fla. 2003) (describing revision that added 

FWCC).  The FWCC, then, has “exclusive legislative authority to regulate hunting,” 

the FWCC’s rules in this area “have the force of a legislative act,” and “the 

Legislature is prohibited from adopting statutes that conflict with those rules.”  

Florida Fish & Wildlife Conservation Comm’n v. Daws, 256 So. 3d 907, 917 (Fla. 

1st DCA 2018) (emphasis supplied).  The FWCC, then, is not subject to Florida’s 
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Administrative Procedure Act while exercising its constitutional authority.  See 

Wakulla Commercial Fishermen’s Ass’n, Inc. v. Fla. Fish & Wildlife Conservation 

Comm’n, 951 So. 2d 8, 9 (Fla. 1st DCA 2007); cf. § 120.52(1), Fla. Stat. (excluding 

from APA an “agency” when exercising constitutional powers).   

Unlike the FWCC, the Department of Health is not a creature of the 

Constitution.  See § 20.43, Fla. Stat.  And the Florida Constitution does not grant 

“the regulatory and executive powers of the state” to the Department regarding any 

subject area.  Compare Art. IV, § 9, Fla. Const., with Art. X, § 29, Fla. Const.  The 

absence in the MMA of a grant of legislative authority, akin to the Constitution’s 

grant to FWCC, leads to a presumption that the Department has only statutorily 

granted regulatory authority.  See IB at 23.  Because the Department cannot engage 

in rulemaking without legislative authorization, the MMA must contemplate that the 

Legislature retains statutory control over the scope and nature of the medical 

marijuana market to be implemented by the Department. 

This means that Florigrown’s suit is more than a simple challenge to a statute 

interfering with the private rights of one or a few individuals.  Instead, Florigrown 

seeks a tectonic shift in policymaking power from the legislative branch to the 

executive branch.  Florigrown argues for the Department to engage in rulemaking 

independently of the Legislature’s policymaking power, even though the 
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Department is not a constitutional agency like the FWCC.  The House, then, has a 

significant interest in the outcome of the litigation. 

 B. There is no statutorily mandated process for defending the 
constitutionality of statutes that precludes the House’s intervention. 

 
Florigrown incorrectly asserts that there is a mandatory “statutory process for 

defending against constitutional challenges to statutes,” and that the House cannot 

intervene because “[t]here is no Florida law allowing” it.  AB at 26–27, 29.  Florida 

law assigns the Attorney General the duty to appear on behalf of the State in any 

civil suit that she “determines in [her] sound official discretion involves a legal 

matter of compelling public interest.”  Bondi v. Tucker, 93 So. 3d 1106, 1109 (Fla. 

1st DCA 2012) (quotation and citation omitted); see § 16.01(4), (5), Fla. Stat. 

This discretionary duty does not, however, translate to exclusive authority to 

defend the constitutionality of Florida’s statutes.  In fact, intervention is a creature 

of court procedure to allow for the appropriate joinder of all interested parties.  A 

cognizable interest in litigation, not statutory authority, drives intervention.  Unlike 

the Attorney General’s interest, which derives from the public’s interest in the 

constitutionality of its laws, the House’s interest derives from the specific impact 

that this litigation would have on legislative power.  The House seeks to defend the 

legislative power against potential diminution by any judgment sought by 

Florigrown.  This cognizable interest in the outcome of the litigation is what is 

required to support intervention.      
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C. Florigrown fails to distinguish case law supporting intervention. 
 

Florigrown attempts to distinguish this case from cases like Chiles1 and 

Brown2 by arguing that those cases involved “direct core functions of the 

Legislature, such as appropriations and redistricting.”  AB at 33–34 & n.15.  

Appropriations indeed are a core function of the Legislature.  But that is because 

appropriations are enacted as general law pursuant to the plenary legislative 

authority vested in the Legislature.  Cf. Art. VII, § 1(c), Fla. Const. (requiring that 

appropriations be “made by law”) (emphasis supplied); Chiles v. Children A, B, C, 

D, E, & F, 589 So. 2d 260, 265 (Fla. 1991) (“[T]his Court has long held that the 

power to appropriate state funds is legislative and is to be exercised only through 

duly enacted statutes.”). 

So if Florigrown concedes that legislative intervention in cases is appropriate 

where “direct core functions of the Legislature” are at stake, it must also concede 

that legislative intervention in this case is appropriate.  Florigrown’s suit challenges 

the allocation of regulatory powers between the Legislature and the executive 

branch.  It raises the question whether the Legislature retains the authority to set 

policy in Florida for controlling the market for a Schedule I drug within the State’s 

borders.  As in both Chiles and Brown, this case involves a core legislative function.     

                                           
1 Chiles v. Milligan, 659 So. 2d 1055 (Fla. 1995). 
 
2 Brown v. Butterworth, 831 So. 2d 683 (Fla. 4th DCA 2002). 
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Florigrown’s use of Atwater does not fare any better.  The House already has 

addressed Atwater at length.  IB at 33–34.  But contrary to Florigrown’s gloss, AB 

at 35, this Court did not hold in that case that the Legislature “is simply prohibited 

from appearing in actions challenging the constitutionality of [sic] statute.”  As the 

House explained in its initial brief, Atwater speaks to the type of officer or agency 

minimally necessary as an original defendant to create adversity and support 

jurisdiction in the first instance.  It does not hold that the same type of adversity must 

exist to support intervention as an additional defendant in a case involving an 

otherwise justiciable controversy.  If there were such a requirement, the cases that 

the House cited in its first brief, see IB at 30, would not have made just a passing 

mention of the fact that legislative parties intervened.  It also is telling that 

Florigrown cannot identify a single case that reverses an order granting intervention 

by a legislative party or affirming a denial of that intervention, even though there 

should be one based on Florigrown’s reading of Atwater.  Atwater simply is 

inapposite here.     

By contrast, Florigrown does fairly correct undersigned counsel’s inadvertent 

(but regrettable) omission of a parenthetical for the quotation from Judge Benton’s 

dissent in Robinson v. Stewart, 161 So. 3d 589 (Fla. 1st DCA 2015) (en banc).  AB at 

31; see IB at 29.  But this Court should also know that the passing quote—which 

characterizes the legislative delegation of policymaking decisions to an agency as 
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reducing “the power of democratic institutions and divorc[ing] the government from 

the people”—actually was from future-DOAH Judge F. Scott Boyd’s law review 

article.  See Robinson, 161 So. 3d at 600 (Benton, J., dissenting) (quoting F. Scott 

Boyd, Legislative Checks on Rulemaking Under Florida’s New APA, 24 FLA. ST. U. 

L. REV. 309, 316 (1997)).  Moreover, the Supreme Court has echoed the principle 

embodied in the quote.  See, e.g., Chiles, 589 So. 2d at 264 (quoting John Locke’s 

statement in Two Treatises of Government that people cannot “be bound by any laws 

but such as are enacted by those whom they have chosen and authorized to make 

laws for them.”); Pursley v. City of Ft. Myers, 100 So. 366, 367 (Fla. 1924). 

II. THE TRIAL COURT ERRED BY FAILING TO CONSIDER IN FULL THE NATURE 
OF THE HOUSE’S  INTEREST.  INTERVENTION IS A PROCEDURAL TOOL THAT 
IS FLEXIBLE ENOUGH TO ALLOW THE POLITICAL BRANCHES TO 
SEPARATELY ASSERT THEIR INTERESTS IN THIS PUBLIC LAW LITIGATION. 

 
The two-part test for intervention can be summed up like this.  First, can the 

movant intervene?  Second, should the movant be allowed to intervene?  When the 

movant is a branch of state government, and the case, like this one, involves a 

broader policy question, these two questions converge, and the answer should be 

yes.  But Florigrown disputes that there is a separation of powers issue.  AB at 30–

33.  It also questions the relevance of the House’s citation to Perry and Chadha.  AB 

at 28–29.  This brief closes, then, with a discussion of why the House should not be 

forced to rely on an executive agency to carry the full load of defense for both of the 

political branches.  Simply put, there is not a unified “State” interest on the subject 
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of medical marijuana.  The executive and legislative interpretations of the 

Constitution diverge.  And if the executive branch is going to voice its view in this 

case, the intervention rules are flexible enough to allow the courts to consider a 

legislative view, as well. 

There are two forces at work in this litigation.  First is “departmentalism,” 

which is the idea that each branch of government has the power to independently 

interpret the Constitution and decide whether a statute should be defended and 

enforced as valid.  Second is the proliferation of public law litigation, which has 

transformed the traditional private-party, retrospective litigation model into a far-

reaching, forward-looking public policy suit calling for more liberal joinder.    

A. The legislative interest necessarily diverges from the executive 
interest when allocation of powers is at stake. 

 
 At the federal level, there has been an increase in the non-defense of statutes 

by the executive branch.  See Simon P. Hansen, Whose Defense Is It Anyway? 

Redefining the Role of the Legislative Branch in the Defense of Federal Statutes, 62 

EMORY L.J. 1159, 1161, 1176 & nn. 14, 123–124 (2013); see also Neal Devins & 

Saikrishna Prakash, The Indefensible Duty to Defend, 112 COLUM. L. REV. 507, 561–

62 & nn. 262–267 (2012) (discussing the many times that the Department of Justice 

refused to defend statutes).  The same trend seems to have appeared in Florida’s 

marijuana cases as the Governor publicly has questioned whether the Legislature has 

hewed to the MMA as he interprets it.  Cf. Fla. Dep’t of Health v. People United for 



 

9 

Medical Marijuana, Case No. 1D18-2206; Fla. Dep’t of Health v. George Hackney, 

Inc., Case No. 1D19-0578. 

These executive decisions of non-defense appear to stem from a view that 

each coordinate branch of government has an equal duty to interpret the 

Constitution.  See Hansen, 62 EMORY L.J. at 1174–75; Edwin Meese, III, The Law 

of the Constitution, 61 TUL. L. REV. 979, 985–86 (April 1987) (stating that 

“constitutional interpretation” is “properly the business of all branches of 

government”); see also Dalena Marcott, The Duty to Defend: What is in the Best 

Interests of the World’s Most Powerful Client?, 92 GEO. L.J. 1309, 1322 & n.79 

(Aug. 2004) (defending solicitor general’s ability to decline defense of a federal 

statute because “the executive branch can have its own view on the constitutionality 

of statutes”); see generally Devins & Prakash, 112 COLUM. L. REV. at 521–22 n.76 

(2012) (cataloging scholarly works that address proposition that the President may 

independently interpret the Constitution).  In this view’s fullest expression, each 

branch possesses co-equal interpretative authority, unbound by the legal views of 

the other branches.  See Michael Stokes Paulsen, The Most Dangerous Branch: 

Executive Power to Say What The Law Is, 83 GEO. L.J. 217, 221, 229, 234, 281 (Dec. 

1994); Hansen, 62 EMORY L.J. at 1175. 

This view has been described as “departmentalism.”  Hansen, 62 EMORY L.J. 

at 1173–76 (providing overview of concept).  The idea is not new.  In fact, America’s 



 

10 

history is replete with instances where Presidents and the Department of Justice have 

refused to defend or enforce laws they concluded were unconstitutional.  See Devins 

& Prakash, 112 COLUM. L. REV. at 513–17 & nn.22–53, 524–25 & nn.86–92 

(detailing history of presidential non-enforcement of statutes considered by the 

executive to be unconstitutional); id. at 526 (explaining that “Presidents have long 

acted on their own understanding of the Constitution, believing that they had no duty 

to follow the constitutional readings of either Congress or the courts”). 

 This idea of departmentalism should serve a descriptive function here.  It 

illustrates both how the “State” does not necessarily speak with one voice, and how 

the political branches of government can have competing interests based on their 

divergent views on what the Constitution means.  For this reason, as noted above, 

the House does not seek to intervene on behalf of the “State.”  It seeks to intervene 

as part of a coordinate branch of government to ensure, independently, that the 

legislative power is protected. 

 Getting back to the House’s point in its initial brief (IB at 31–32) for which it 

cited Perry and Chadha—that the executive could control the scope of legislative 

power through decisions not to defend certain legislation—departmentalism puts the 

legislative power at risk.  Departmentalism makes lawmaking less certain and gives 

the executive more control over the disposition of legislation.  Note, Executive 

Discretion and the Congressional Defense of Statutes, 92 YALE L.J. 970, 978–79 & 
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nn. 28–29 (May 1983).  “As the executive selectively declines to defend statutes, the 

corpus of federal law will reflect his policy preferences. . . There is no effective 

congressional or judicial review of this authority.”  Id. at 979. 

The Governor, in theory, could “nullify statutes and court judgments by 

refusing to enforce them, acting on the basis of his independent legal judgment.”  

Paulsen, 83 GEO. L.J. at 322; Note, 92 YALE L.J. at 987.  When an executive agency 

fails to defend a statute against constitutional attack and accepts a judgment against 

it enjoining enforcement, the Legislature is powerless to do anything about it.  It has 

no means to seek judicial review or wrest the agency from the grip of the injunction. 

 The Florida Constitution establishes a symmetry in decision-making 

authority.  The Governor may nullify legislation by veto.  See Art. III, § 8(a)–(b), 

Fla. Const.  The Legislature, in turn, may override the Governor’s decision by a two-

thirds majority vote in each chamber.  See Art. III, § 8(c), Fla. Const.  The 

executive’s use, or acquiescence in the use of, “the courts to invalidate statutes on 

constitutional grounds” upends this decision-making symmetry established in 

Article III.  Note, 92 YALE L.J. at 979.  It presents a way for the executive “to 

invalidate specific provisions of statutes and thereby exercise indirectly that which 

the Constitution denies him directly:  a post-enactment item veto.”  Id. at 980. 

 The House’s interest is direct and immediate because it seeks to protect a 

“core function” of the Legislature under Article III against the diminution that the 
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Governor’s failure to defend a challenged statute would cause.  Cf. id. at 988–89.  

Departmentalism “intensif[ies] the need for the legislative branch to play a greater 

role in the defense of statutes,” because the likelihood of such a defense is made 

tenuous when it is “more contingent on the political preferences and constitutional 

theories of the Executive Branch.”  Hansen, 62 EMORY L.J. at 1183.  A legislative 

defense of a statute will “ensure that the political and constitutional beliefs of the 

Executive Branch do not solely determine a law’s viability.”  Id. (emphasis 

supplied).     

B. This case focuses on public policy, not private rights.  Intervention 
should be liberally permitted on both sides of the case to ensure all 
interests are represented. 

 
 Traditionally, the civil lawsuit was uniquely “a vehicle for settling disputes 

between private parties about private rights.”  Abram Chayes, The Role of the Judge 

in Public Law Litigation, 89 HARV. L. REV. 1281, 1282 (May 1976).  In the context 

of traditional civil disputes between private parties, adjudication had the following 

characteristics:  a dispute between two unitary interests; a focus on events completed 

in the past; interdependency of right and remedy; the “impact of the judgment [] 

confined to the parties”; and party-driven, such that the parties define and organize 

the case and issues.  Id. at 1283. 

 That is not this litigation.  This case more closely resembles civil litigation 

dealing with “public law,” where the object of the litigation “is the vindication of 
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constitutional or statutory policies.”  Id. at 1284.  In this type of litigation, the 

“decree” is the “centerpiece” and “differs in almost every relevant characteristic 

from relief in the traditional model of adjudication.”  Id. at 1298.  The decree, 

providing for injunctive relief, “seeks to adjust future behavior, not to compensate 

for past wrong.”  Id.  So rather than a compensatory transfer between two private 

parties looking retrospectively, public law litigation looks prospectively in “an effort 

to devise a program to contain future consequences in a way that accommodates the 

range of interests involved.”  Id. at 1294.  The decree in such litigation bears a close 

resemblance to “a legislative act,” because it governs future activities indefinitely 

and has “binding force for persons within its ambit.”  Id. at 1297, 1298, 1302. 

In turn, a decree in a public law case will have widespread effects beyond the 

parties to the litigation, and the lawsuit is not a dispute “about private rights, but a 

grievance about the operation of public policy.”  Id. at 1302.  The focus “usually is 

the policy, practice, operation, or decisionmaking of [a government agency and 

institution].”  Carl Tobias, Public Law Litigation and the Federal Rules of Civil 

Procedure, 74 CORNELL L. REV. 270, 280–81 (Jan. 1989); see also id. (noting how 

remedies in public law litigation “frequently affect many persons and entities not 

involved in the suit”).   

    Intervention is to be granted liberally in Florida’s trial courts.  See Nat’l 

Wildlife Fed’n, Inc. v. Glisson, 531 So. 2d 996, 998 (Fla. 1st DCA 1988).  This 
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especially should be the case in public law litigation like the present suit.  See 

Chayes, 89 HARV. L. REV. at 1289–91 (discussing liberalization of joinder rules, 

including intervention, as the subject matter of litigation became more “open-ended” 

and “a host of important public and private interactions . . . [could] no longer be 

visualized as bilateral transactions between private individuals”).  Because of the 

nature of public law litigation and the widespread legislative effects that flow from 

judgments in this type of litigation, the trial court’s task should be to ensure that as 

many affected interests as possible are adequately represented in the litigation, 

subject to logistic limitations.  Id. at 1310; see also id. at 1311–12 (discussing 

“techniques” by which a trial judge can “increase the breadth of interests 

represented”). 

 Despite Florigrown’s contention that the House’s intervention would inject 

new issues into the case, AB at 18, 21, Florigrown already has made public policy 

an issue; there will not be a risk that the House as intervenor will “complicat[e] a 

private dispute with a public policy concern.”  Cindy Vreeland, Public Interest 

Groups, Public Law Litigation, and Federal Rule 24(A), 57 U. CHI. L. REV. 279, 294 

(Winter 1990).  Moreover, the litigation’s outcome is likely to have broad effects 

that go beyond the original parties, and the question “becomes whether it is in the 

interests of justice to exclude from the adjudication the expertise and advocacy” that 

a party like the House “may bring to bear on the case.  See id. (discussing 
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intervention by public interest groups).  In a case that has widespread effects, outside 

entities “often have a legitimate interest in ensuring that the court consider the full 

impact of its decision.”  Id. at 299.  Conversely, the ability of a plaintiff like 

Florigrown to keep parties out (or just defendants) declines.  “When a claim is made 

in order to affect public or regulatory policy, the right of the original parties to 

control their lawsuit declines in importance.”  Id.    

*   *   * 
 

 No statutory procedure needs to be enacted, and no precedent needs to be 

overturned, for the House to intervene here.  Intervention is a procedural device to 

ensure that all interests are before a court for adjudication.  It is a means of joinder 

that has grown in flexibility over time as traditional private litigation has morphed 

into public law litigation like that found here.  Because Florigrown seeks to resolve 

a public policy grievance about the allocation of policymaking power under the 

MMA, its interest in fully controlling entry into the litigation must yield to the need 

of outside interests, like the House, to be represented in a matter that will directly 

affect it.  The trial court abused its discretion by failing to recognize the House’s 

significant, independent interest.  The denial of intervention should be reversed. 
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