
IN THE DISTRICT COURT OF APPEAL OF FLORIDA 
FIRST DISTRICT 

 
FLA. HOUSE OF REPRESENTATIVES, 
 
 Appellant, 
        CASE NO. 1D18-4994 
v.         
        L.T. Case Nos. 2017-CA-2549 
FLORIGROWN LLC, et al., 
 
 Appellees. 
       / 
 

HOUSE’S NOTICE OF SUPPLEMENTAL AUTHORITY 
 

 The appellant, the Florida House of Representatives, submits as supplemental 

authority certain decisions of this Court, the Supreme Court of Florida, and other 

district courts, copies of which are attached to this notice.  The supplemental 

authority is pertinent to whether appellees’ submission yesterday1 of this Court’s 

opinion in DOH v. Florigrown LLC, Case No. 1D18-4471, has any bearing on this 

intervention appeal.  See Ladner v. Plaza Del Prado Condo. Ass’n, Inc., 423 So. 2d 

927, 929 (Fla. 3d DCA 1982) (noting that “any expression on the merits of the case 

by an appellate court reviewing an order granting or denying a preliminary 

injunction, where review is based on a record made at a less-than-full hearing, will 

not be binding at trial on the merits”); Silver Rose Entm’t, Inc. v. Clay Cnty., 646 So. 

2d 246, 248 (Fla. 1st DCA 1994) (“The grant or denial of a temporary injunction 

                                                 
 1 See Appellees’ Notice of Supplemental Authority, filed July 10, 2019. 
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does not ordinarily ‘decide the merits of the case’”) (quoting Ladner); Kozich v. 

DeBrino, 837 So. 2d 1041, 1044 (Fla. 4th DCA 2002) (“The affirmance of a 

temporary injunction on appeal determines only that a proper showing was made at 

the time the injunction was applied for.”) (internal quotation, citation, and brackets 

omitted); Klak v. Eagles’ Reserve Homeowners’ Ass’n, Inc., 862 So. 2d 947, 952 

(Fla. 2d DCA 2004) (explaining that because a temporary injunction “is by its very 

nature provisional, it would be nonsensical to give it binding effect on the subsequent 

proceedings in the same case . . . even where the tentative determination of a trial 

court has been the subject of interlocutory appellate review”); Belair v. City of 

Treasure Island, 611 So. 2d 1285, 1289 (Fla. 2d DCA 1992) (“The fact that this 

court affirmed the trial court’s previous order granting a temporary injunction does 

not prohibit an appeal on the order granting a permanent injunction involving the 

same facts.”); see also Planned Parenthood of Greater Orlando, Inc. v. MMB 

Props., 211 So. 3d 918, 924 (Fla. 2017) (“A temporary injunction is provisional by 

nature,” and its purpose “is to preserve the status quo while final injunctive relief is 

sought.”); Smith v. Housing Auth. of City of Daytona Beach, 3 So. 2d 880, 881 (Fla. 

1941) (noting that a temporary injunction maintains the status quo “pending the 

determination of the cause and, as the name implies, such an order is not 

conclusive”). 
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Respectfully submitted,  
 
/s/ Adam S. Tanenbaum    
ADAM S. TANENBAUM (FBN 117498) 

General Counsel 
adam.tanenbaum@myfloridahouse.gov 

FLORIDA HOUSE OF REPRESENTATIVES 
418 The Capitol 
402 South Monroe Street 
Tallahassee, Florida 32399-1300 
Phone: (850) 717-5500 
 
Counsel for Appellant Florida House of 
Representatives  
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on this 11th day of July, 2019, true copies of the 

foregoing notice of supplemental authority and cases attached hereto were furnished 

to the Clerk of the Court through the Florida Courts eFiling Portal, which shall serve 

a copy via e-mail to the counsel listed below, constituting compliance with the 

service requirements of Florida Rule of Judicial Administration 2.516(b), Florida 

Rule of Appellate Procedure 9.420(c), and this Court’s Administrative Order 19-1. 

/s/ Adam S. Tanenbaum     
      ADAM S. TANENBAUM 
      ATTORNEY 
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423 So.2d 927
District Court of Appeal of Florida,

Third District.

William LADNER and Judith
Ladner, his wife, Appellants,

v.
PLAZA DEL PRADO CONDOMINIUM

ASSOCIATION, INC., Appellee.

No. 81–1428.
|

Nov. 16, 1982.
|

Rehearing Denied Jan. 12, 1983.

Synopsis
Condominium association brought action to compel
condominium unit owners to restore terrace railing of
their apartment to its original condition. Following the
granting of association's motion for temporary injunction,
and reversal and remand, 384 So.2d 50, the Circuit
Court, Dade County, Joseph J. Gersten, J., ordered
condominium unit owners to restore the terrace railing to
its original condition, and owners appealed. The District
Court of Appeal, Ferguson, J., held that: (1) a decision of
the District Court of Appeal holding that condominium
association's order directing owners of condominium
units to restore their terrace railing to its original condition
constituted selective enforcement of the condominium
rules was not the law of the case and was not binding
on trial court upon remand, and (2) evidence sustained
finding that unit owners materially altered the railings
of the terrace of their condominium unit, in violation
of the declaration of condominium and bylaws, and
that the condominium association's attempts to compel
compliance with the declaration and bylaws did not
constitute selective enforcement of its rules.

Affirmed.

West Headnotes (6)

[1] Appeal and Error
Particular cases and decisions

District Court of Appeal's holding that
condominium association's order directing
owners of condominium units to restore
terrace railing to its original condition
constituted selective enforcement of the
condominium rules was not the law of
the case and was not binding on trial
court upon remand, since the decision was
made when case was before the District
Court of Appeal to review an order
granting condominium association's motion
for preliminary injunction, and the expression
that the association was selectively enforcing
its rules was beyond that necessary to decide
the narrow issue raised, and the appellate
court's expression on the merits was based on
a record made at a less-than-full hearing.

7 Cases that cite this headnote

[2] Injunction
Preservation of status quo

Purpose of temporary injunction is to preserve
status quo until a final hearing when full relief
may be granted.

8 Cases that cite this headnote

[3] Injunction
Operation and effect

Preliminary injunction does not decide the
merits of the case unless the hearing is
specially set for that purpose, the parties
have had a full opportunity to present their
cases, and a denial of a preliminary injunction
or reversal of an order granting same does
not preclude the granting of a permanent
injunction at the conclusion of a full hearing.

5 Cases that cite this headnote

[4] Injunction
Operation and effect

Because a party is not required to prove his
case in full at preliminary injunction hearing,
findings of fact and conclusions of law made
by court at that hearing are not binding at the
trial on the merits.

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=735&cite=384SO2D50&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/30k4803/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib4322a980d5811d99830b5efa1ded32a&headnoteId=198214990200120180212101615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1074/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib4322a980d5811d99830b5efa1ded32a&headnoteId=198214990200220180212101615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1598/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib4322a980d5811d99830b5efa1ded32a&headnoteId=198214990200320180212101615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1598/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
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13 Cases that cite this headnote

[5] Appeal and Error
Opinion of reviewing court in general

Any expression on the merits of the case by
an appellate court reviewing an order granting
or denying a preliminary injunction, where
review is based on a record made at a less-
than-full hearing, will not be binding at trial
on the merits.

7 Cases that cite this headnote

[6] Common Interest Communities
Restrictions on unit owners

In action brought by condominium
association against condominium unit owners
to compel owners to restore their terrace
railing to its original condition, evidence
sustained finding that unit owners materially
altered the railings of the terrace of their
condominium unit, in violation of the
declaration of condominium and bylaws, and
that the condominium association's attempts
to compel compliance with the declaration
and bylaws did not constitute selective
enforcement of its rules.

5 Cases that cite this headnote

Attorneys and Law Firms

*928  Tew, Critchlow, Sonberg, Traum & Friedbauer and
Richard Critchlow, Miami, for appellants.

Michael L. Hyman and Andrew Kaplan, Miami, for
appellee.

Before DANIEL S. PEARSON, and FERGUSON, JJ.,
and OWEN, WILLIAM C., Jr. (Ret.), Associate Judge.

Opinion

FERGUSON, Judge.

The owners of a condominium unit bring this appeal
from a Final Judgment ordering them to restore their

terrace railing to its original condition in compliance
with the Declaration of Condominium and by-laws.
Appellants make two arguments: (1) the order requiring
them to correct a non-conforming condition constitutes
an impermissible selective enforcement of the rules, (2)
a prior decision of this court holding that the action
by the condominium association constitutes selective
enforcement is the law of the case and is not open to
redetermination by the trial court.

[1]  We will first address the second point on appeal.
The case was before this court previously, Ladner v.
Plaza Del Prado Condominium Association, Inc., 384 So.2d
50 (Fla. 3d DCA 1980), to review an order granting
the Condominium Association's motion for preliminary
injunction which required appellants to correct the
nonconforming condition of their terrace railing. This
court reversed the preliminary injunction for the reason
that the Association had failed to show that without the
injunction they would suffer irreparable harm, citing to
Department of Health and Rehabilitative Services v. Artis,
345 So.2d 1109 (Fla. 4th DCA 1977). The opinion, set out
in its entirety below, also purports to decide the underlying
merits of the case:

We reverse the decision of the trial court granting
the condominium association a temporary mandatory
injunction requiring the Ladners to restore the terrace
of their apartment to its original condition. Ordering
the Ladners to remove their nonconforming, differently
colored terrace railings constitutes selective enforcement
of the rules contained in the declaration of condominium
and the bylaws contrary to White Egret Condominium,
Inc. v. Franklin, 379 So.2d 346 (Fla.1979). Furthermore,
no irreparable harm to appellee has been shown.
Department of Health and Rehabilitative Services v.
Artis, 345 So.2d 1109 (Fla. 4th DCA 1977).

*929  Reversed and remanded for further proceedings.

Ladner, 384 So.2d 50 (emphasis supplied).

But the narrow issue before this court in the interlocutory
appeal from the order granting temporary injunction
was whether the Condominium Association had made a
showing, reasonably free from doubt, that a preliminary
injunction was necessary to prevent great and irreparable
injury. See, e.g., Sackett v. City of Coral Gables, 246
So.2d 162 (Fla. 3d DCA 1971). The expression that the
Association was selectively enforcing its rules was beyond

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib4322a980d5811d99830b5efa1ded32a&headnoteId=198214990200420180212101615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.DocLink)
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http://www.westlaw.com/Browse/Home/KeyNumber/30k4793/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib4322a980d5811d99830b5efa1ded32a&headnoteId=198214990200520180212101615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Browse/Home/KeyNumber/83Tk96(2)/View.html?docGuid=Ib4322a980d5811d99830b5efa1ded32a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib4322a980d5811d99830b5efa1ded32a&headnoteId=198214990200620180212101615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116473&pubNum=0000735&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116473&pubNum=0000735&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116473&pubNum=0000735&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118057&pubNum=0000735&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118057&pubNum=0000735&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979140324&pubNum=0000735&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
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that necessary to decide the narrow issue raised so is
obiter dictum and without force.  State ex rel. Biscayne
Kennel Club v. Board of Business Regulation, 276 So.2d 823
(Fla.1973); Pell v. State, 97 Fla. 650, 122 So. 110 (1929).

[2]  [3]  [4]  [5]  There is a second and even more
compelling reason why we must reject appellant's
argument that the statement made in the prior opinion
as to a material point in the controversy constitutes
the law of the case. Acceptance of such a proposition
would essentially require us to hold that a final judgment
of injunction could enter based on facts developed at
the preliminary stage before the parties have had an
opportunity for a full hearing. The purpose of a temporary

injunction 1  is to preserve the status quo until a final
hearing when full relief may be granted. Tamiami Trail
Tours, Inc. v. Greyhound Lines, Inc., 212 So.2d 365 (Fla.
4th DCA 1968). A preliminary injunction does not decide
the merits of the case unless (1) the hearing is specially
set for that purpose, (2) the parties have had a full
opportunity to present their cases, University of Texas
v. Camenisch, 451 U.S. 390, 101 S.Ct. 1830, 68 L.Ed.2d
175 (1981), and a denial of a preliminary injunction or
reversal of an order granting same does not preclude the
granting of a permanent injunction at the conclusion of a
full hearing. Hialeah, Inc. v. B & G Horse Transportation,
Inc., 368 So.2d 930 (Fla. 3d DCA 1979). Because a party
is not required to prove his case in full at a preliminary
injunction hearing, the findings of fact and conclusions of
law made by the court at that hearing are not binding at
the trial on the merits.  University of Texas v. Camenisch,
451 U.S. at 395, 101 S.Ct. at 1833. It follows necessarily
that any expression on the merits of the case by an
appellate court reviewing an order granting or denying a
preliminary injunction, where review is based on a record
made at a less-than-full hearing, will not be binding at trial

on the merits. 2

1 Preliminary injunction and temporary injunction are
used interchangeably and have the same meaning.
Black's Law Dictionary 923 (rev. 4th ed. 1968).
The Florida Rules of Civil Procedure, 1.610(a)
uses “Preliminary Injunction”, and distinguishes it
from “Temporary Restraining Order”. Fla.R.Civ.P.
1.610(b).

2 The case came for hearing on the Motion for
Temporary Injunction March 5, 1980, twelve
days after plaintiffs applied for the injunction.
The evidence presented at the hearing consisted

of testimony of plaintiff association's president,
another aggrieved member of the association, and
photographs. Appellants could not attend. Counsel
for appellants argued at the conclusion of the hearing
that the court had not been presented all of the
evidence. Appellees here agree. So do we.

[6]  Appellant's first point on appeal goes to the merits of
the case. At the hearing on the merits after remand, the
trial court made the following findings:

2. That the defendants, William Ladner and Judith
Ladner, his wife, are the owners of [a] condominium
unit..., purchased with notice of and are subject to
the provisions of the Declaration of Condominium as
well as the other involved condominium documents,
including the bylaws.

3. That the Declaration of Condominium provides
in part that no unit owner shall decorate or change
the appearance of any portion of the exterior of
the apartment building without the prior approval,
in writing, of the owners of record of 51% of the
condominium units and the approval of the association.

4. That the defendants, without seeking or obtaining
requisite prior approval materially altered the railings
of the terrace of their condominium unit.

*930  5. The plaintiff association, acting through
its Board of Directors, did notify the defendants of
their violation of such provision of the Declaration of
Condominium and request compliance therewith.

6. That defendants failed to comply with such requests
of the Board of Directors resulting in the filing of the
instant case.

7. That based upon the evidence presented to the court,
the court finds that as a result of the decision in Plaza
Del Prado v. Richman, 345 So.2d 851 (Fla. 3d DCA
1977) a certain group of unit owners who had received
permission from the developer of the Plaza Del Prado
Condominium were allowed to maintain their terrace
railings with the alterations permitted by the developer.

8. That as a result of the Richman decision, the
plaintiff association was without authority to compel
compliance with the Declaration of Condominium as to
that certain group of unit owners.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973134081&pubNum=735&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973134081&pubNum=735&originatingDoc=Ib4322a980d5811d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
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Those findings of the trial court are supported by
competent and substantial evidence in the record. A
finding of fact by a trial judge in a non-jury case will
not be set aside on review unless totally unsupported
by competent substantial evidence. Laufer v. Norma
Fashions, Inc., 418 So.2d 437 (Fla. 3d DCA 1982);
Oceanic International Corp. v. Lantana Boatyard, 402
So.2d 507 (Fla. 4th DCA 1981). The alterations made
by unit owners with permission of the developer, before
responsibility for enforcement of the Declarations and
bylaws was transferred to the Association, are the
only alterations which have continued. The Association,
since it inherited the responsibility for enforcement,
has consistently precluded any further violations of the
agreement not to alter the architectural uniformity of the

exterior building. That the Association has consistently
performed its duty to enforce the mutual agreement
entered into by all the unit owners, and has done so only
prospectively, whereas the predecessor developer was lax
in enforcing those rules, does not constitute selective and
arbitrary conduct by the association in violation of the
proscriptions of White Egret Condominium v. Franklin,
379 So.2d 346 (Fla.1979).

Affirmed.

All Citations

423 So.2d 927

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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646 So.2d 246
District Court of Appeal of Florida,

First District.

SILVER ROSE ENTERTAINMENT, INC., a Florida
corporation; Sunshine Food Mart, a Florida

proprietorship; Dale's Package Store and Lounge
Inc., a Florida corporation; Kelly Nail, Inc., a
Florida corporation; Ward Castenada, Inc., a

Florida corporation; Harry's of Orange Park, Inc.,
a Florida corporation; Varsity Club, Inc., a Florida

corporation; Flynn Restaurants, Ltd., an Iowa
corporation; 57 Heaven, a corporation; and Pinter

Enterprises, Inc., a Florida corporation, Appellants,
v.

CLAY COUNTY, a political subdivision of
the State of Florida, and Scott Lancaster,

as sheriff of Clay County, Appellees.

No. 93–4154.
|

Nov. 22, 1994.

Synopsis
Licensees of alcoholic beverages brought action to declare
unconstitutional on its face county ordinance outlawing
sale of alcohol on Christmas day and Christmas night.
The Circuit Court, Clay County, William A. Wilkes, J.,
denied licensees' motion for temporary injunction, and
licensees appealed. The District Court of Appeal, Benton,
J., held that: (1) ordinance did not violate state and federal
guarantees of equal protection of laws even though it
applied to alcoholic beverages licensees, and (2) ordinance
did not amount to tacit endorsement or establishment of
Christianity as official religion.

Affirmed.

West Headnotes (6)

[1] Alcoholic Beverages
Power to prohibit or restrict as to locality

Counties do not lack authority under
beverage laws to forbid sale of alcoholic

beverages for entire day. West's F.S.A. §
125.01(1)(o ).

Cases that cite this headnote

[2] Constitutional Law
Intoxicating liquors

Alcoholic Beverages
Sundays and holidays

County ordinance outlawing sale of alcohol
on Christmas day and Christmas night did not
violate state and federal guarantees of equal
protection of laws even though it applied
only to alcoholic beverage licensees and did
not regulate other businesses; this type of
discrimination against purveyors of alcoholic
beverages is rule rather than exception.
U.S.C.A. Const.Amends. 5, 14; Clay County,
Fla., Code § 3–2(c).

2 Cases that cite this headnote

[3] Constitutional Law
Religious Organizations in General

Even in absence of expenditure of
public moneys, Florida establishment clause
proscribes governmental “endorsement” of
religious groups, partly on theory that such
official sanction may interfere with other
groups' free exercise of religion. West's F.S.A.
Const. Art. 1, § 3.

4 Cases that cite this headnote

[4] Constitutional Law
Holidays

Alcoholic Beverages
Sundays and holidays

County ordinance banning sale of alcohol on
Christmas day and Christmas night did not
amount to tacit endorsement or establishment
of Christianity as official religion, in view
of evidence that purpose of ordinance was
to encourage respite from work, making
family activity on Christmas day possible,
and to discourage consumption of alcohol on
Christmas. U.S.C.A. Const.Amend. 1; West's
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F.S.A. Const. Art. 1, § 3; Clay County, Fla.,
Code § 3–2(c).

Cases that cite this headnote

[5] Constitutional Law
Freedom of Religion and Conscience

Whatever its purpose, no ordinance can
pass constitutional muster if its principal or
primary effect is to advance religion. U.S.C.A.
Const.Amend. 1; West's F.S.A. Const. Art. 1,
§ 3.

Cases that cite this headnote

[6] Constitutional Law
Holidays

Alcoholic Beverages
Sundays and holidays

Unlike Good Friday, Christmas enjoys
special constitutional status by virtue of
secular traditions associated with it for
purposes of determining whether legislation
regulating sale of alcohol on Christmas runs
afoul of establishment clause; same is true
of Thanksgiving, and even of Halloween.
U.S.C.A. Const.Amend. 1; West's F.S.A.
Const. Art. 1, § 3; Clay County, Fla., Code §
3–2(c).

Cases that cite this headnote

Attorneys and Law Firms

*247  Stephen C. Bullock and William K. Thames, II,
of Marks, Gray, Conroy & Gibbs, P.A., Jacksonville, for
appellants.

Mark H. Scruby, County Atty., Green Cove Springs, for
appellee Clay County.

Opinion

BENTON, Judge.

We are asked to declare unconstitutional on its face
a county ordinance outlawing the sale of alcohol
on “Christmas day and Christmas night.” Appellants

contend that the ordinance violates constitutional

prohibitions against the establishment of religion. 1

We conclude that Christmas, notwithstanding its deep
religious significance for many, also has secular traditions
which local government is free to acknowledge, without
offending the constitutions either of Florida or of the
United States. We affirm the order denying plaintiffs'
motion for temporary injunction, and uphold the
ordinance.

1 The First Amendment to the United States
Constitution, made applicable to the States by the
Fourteenth, Everson v. Board of Education, 330 U.S.
1, 67 S.Ct. 504, 91 L.Ed. 711 (1946), provides
that “Congress shall make no law respecting an
establishment of religion....” Article I, section 3 of the
Florida Constitution provides:

There shall be no law respecting the establishment
of religion.... No revenue of the state or any
political subdivision or agency thereof shall ever
be taken from the public treasury directly or
indirectly in aid of any church, sect, or religious
denomination or in aid of any sectarian institution.

Procedural History

Alleging themselves licensed to sell alcoholic beverages in
unincorporated Clay County, appellants filed in circuit
court seeking an injunction against the enforcement of
Section 3–2(c), Clay County Code, on grounds that
the ordinance “in effect, force[s] the observance of a
religious holiday by liquor licensees[,] ... violates the
[E]stablishment [C]lause ... and ... Article I, Section 3, of
the Florida Constitution ...[,] advances religion in general,
and particularly the Christian religion ... and ... results in
entanglement between religion and state.”

With exemplary alacrity fully appropriate to the
importance of the constitutional questions raised, the
trial court scheduled a hearing for December 21, 1993,
on appellants' verified motion for temporary injunction,
which was filed along with the complaint on December 17,
1993.

At the hearing for the first time, as a separate basis
for relief, appellants urged that the County has no
authority to regulate the days on which purveyors of
alcoholic beverages may open for business, on account
of section 562.14, Florida Statutes (1993). Even though
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this contention had not been set out in the complaint
or in the verified motion for temporary injunction,
the trial court's comprehensive order denying plaintiffs'
motion for temporary injunction, entered the day after the
hearing, reached the merits of appellants' belated statutory
argument, ruling that the statute did not preclude the
challenged ordinance.

An earlier effort to obtain review of the order denying
plaintiffs' motion for temporary injunction on an
emergency basis proved unavailing. In an unreported
order *248  entered on December 23, 1993, another panel
of this court denied appellants' emergency petition for
writ of mandamus or alternatively for order reversing the
lower court's denial of motion for temporary restraining
order or alternatively for an order granting petitioner's
temporary restraining order “without prejudice to the
right of petitioners/appellants to pursue their appellate
remedies in this case in accordance with Florida Rule of
Appellate Procedure 9.130.”

Decision Sought

We now have for review the order denying plaintiffs'
motion for temporary injunction. Fla.R.App.P. 9.130(a)
(3)(B). In that ostensibly preliminary order, the trial
court addressed the questions which must be resolved to
decide the merits of the controversy. Consideration of the
merits in this context was necessary because temporary
injunctions should not

be entered in the absence of a substantial likelihood that
the party seeking the injunction is entitled to relief on
the merits. Such a likelihood is required under Florida
law.... It is not enough that a merely colorable claim is
advanced.

Prior to issuing a temporary injunction, a trial court
must be certain that the petition or other pleadings
demonstrate a prima facie, clear legal right to the
relief requested. See, e.g., Oxford International Bank
and Trust, Ltd. v. Merrill, Lynch, Pierce, Fenner &
Smith, Inc., 374 So.2d 54 (Fla. 3rd DCA 1979), cert.
dismissed, 383 So.2d 1199 (Fla.1980).

Mid–Florida at Eustis, Inc. v. Griffin, 521 So.2d 357
(1988).

City of Jacksonville v. Naegele Outdoor Advertising
Co., 634 So.2d 750, 753 (Fla. 1st DCA 1994), review
granted, Naegele Outdoor Advertising Co., Inc. v. City of
Jacksonville, 645 So.2d 453 (Fla.1994) (Table). It is one
thing to consider the merits, and another to decide them.
The grant or denial of a temporary injunction does not
ordinarily

decide the merits of the case unless
(1) the hearing is specially set for that
purpose, [and] (2) the parties have
had a full opportunity to present
their cases, University of Texas v.
Camenisch, 451 U.S. 390, 101 S.Ct.
1830, 68 L.Ed.2d 175 (1981), and
a denial of a preliminary injunction
or reversal of an order granting
same does not preclude the granting
of a permanent injunction at the
conclusion of a full hearing. Hialeah,
Inc. v. B & G Horse Transportation,
Inc., 368 So.2d 930 (Fla. 3d DCA
1979).

Ladner v. Plaza Del Prado Condominium Ass'n, Inc., 423
So.2d 927, 929 (Fla. 3d DCA 1982). At oral argument
in the present case, however, appellate counsel joined in
a request that the case be decided on the present record.
Counsel for plaintiffs below specifically waived the right
to offer further evidence, in effect conceding that plaintiffs
“have had a full opportunity to present their cases.” In
these circumstances, considerations of judicial economy
militate in favor of reaching the merits of the parties'
contentions.

Hours of Sale

[1]  In keeping with the rule of decision which forbids
reaching constitutional questions when cases can be
disposed of on statutory grounds, we turn first to
plaintiffs' statutory claim. Appellants contend that
Florida counties lack authority under the beverage laws
to forbid the sale of alcoholic beverages for an entire day,
although they concede that Clay County can limit the
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hours of sale for alcoholic beverages on particular days in
unincorporated portions of the county.

This contention flies in the teeth of the controlling
statutes. To the extent not inconsistent with general law,
Clay County is authorized to:

Establish and enforce regulations
for the sale of alcoholic beverages
in the unincorporated areas of the
county pursuant to general law.

§ 125.01(1)(o ), Fla.Stat. (1993). Pertinent general law
contemplates that counties will set and “be responsible for
the enforcement of the hours of sale established by county
or municipal ordinance,” § 562.14(2), Fla.Stat. (1993), and
provides:

Nothing contained in the Beverage
Law shall be construed to affect
or impair the *249  power or
right of any county or incorporated
municipality of the state to enact
ordinances regulating the hours
of business ... of any licensee
under the Beverage Law within the
county or corporate limits of such
municipality.

§ 562.45(2)(a), Fla.Stat. (1993). In Hardage v. City of
Jacksonville Beach, 399 So.2d 1077 (Fla. 1st DCA 1981),
review denied, 411 So.2d 382, we upheld an “ordinance
which bans the sale of alcoholic beverages on Sunday with
certain exceptions.” Hardage, 399 So.2d at 1078. None of
the exceptions inured to Hardage's benefit. We upheld the
ban there even though that ordinance permitted Sunday
sales by certain of Hardage's competitors. But cf. Moore
v. Thompson, 126 So.2d 543 (Fla.1960).

Our decision in City of Jacksonville v. C.J. Ventures,
Inc., 558 So.2d 133 (Fla. 1st DCA 1990) stands for
the unremarkable proposition that enforcement of an
ordinance (whatever the subject matter) is properly
enjoined where “the ordinance in question violates the
due process provisions of the Fifth Amendment of the

Constitution of the United States,” C.J. Ventures, 558
So.2d at 135, because “it provides for no standards or
criteria upon which the Sheriff is to make,” id., decisions
as to who is in compliance.

Florida Constitutional Rights

“When called upon to decide matters of fundamental
rights, Florida's state courts are bound under federalist
principles to give primacy to our state Constitution and to
give independent legal import to every phrase and clause
contained therein.” Traylor v. State, 596 So.2d 957, 962
(Fla.1992) (footnote omitted). “To be held constitutional,
the instant [ordinance] must pass muster under both the
federal and state constitutions.” In re T.W., 551 So.2d
1186, 1190 (Fla.1989).

Appellants contend that “the Florida Supreme Court
appears to have held that any statute premised upon the
requirement that a business close on Sunday, Christmas,
or any other religious days is unconstitutional as abridging
the separation of Church and State Doctrine.” Initial
Brief, at 17. We do not read the decision in Moore v.
Thompson, 126 So.2d 543 (Fla.1960), on which appellants

rely, 2  for such a broad proposition. At issue in Moore was
the validity of a statute forbidding motor vehicle dealers
to do business on Sundays or legal holidays, including
Christmas.

2 Appellants also cite Kelly v. Blackburn, 95 So.2d 260
(Fla.1957) and Henderson v. Antonacci, 62 So.2d 5
(Fla.1952).

Although Justice Drew's opinion for the court recounts
at some length the history of blue laws in Florida, the
Moore court's invalidation of a Sunday closing statute,
which affected car dealers but no other businesses, rested
on notions of equal protection. The opinion quoted from
the precedent on which it chiefly relied:

We reached the conclusion in Henderson that such
statutory provisions were unconstitutional, since the
distinctions made in them between businesses permitted
to operate on Sunday and those which were prohibited
from operating were wholly arbitrary and made without
a reasonable basis for upholding them as a valid exercise
of the police power. We disposed of the Kelly case on
the authority of the Henderson case, re-affirming and
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holding decisive of the question presented the following
language in that case:

It may be said that the closing of all business
houses on Sunday, except in cases of emergency,
bears a rational and reasonable relationship to the
public health, safety, morals or general welfare
because thereby protection is afforded all citizens
from the evils attendant upon uninterrupted labor.
Nevertheless, it does not follow that laws containing
the exemption of many business and vocations,
such as the legislative enactments now under
consideration, can be said to bear such relationship
to the public health, safety, morals or general welfare
as to declare them to be valid general laws (although
they may be general laws in the sense that they
are effective in each and every county of the State)
simply because they operate equally upon all within
a certain class or classes. It is *250  necessary that
there be a valid and substantial reason to make such
laws operate only upon certain classes rather than
generally upon all. State ex rel. Pennington v. Quigg,
94 Fla. 1056, 114 So. 859; Mayo v. Polk Co., 124 Fla.
534, 169 So. 41, appeal dismissed Polk Co. v. Mayo,
299 U.S. 507, 57 S.Ct. 39, 81 L.Ed. 376; Crandon v.
Hazlett, 157 Fla. 574, 26 So.2d 638; Ex parte Jentzsch,
112 Cal. 468, 44 P. 803, 32 A.L.R. 664; City of Denver
v. Bach, 26 Colo. 530, 58 P. 1089, 46 A.L.R. 848.

It is not suggested that the parties who work on
used car lots need protection from being cajoled into
uninterrupted labor more than do citizens who are
engaged in any of the exempt businesses or vocations.
We can think of no reason, and none has been
suggested to us, why the health, safety, morals or
general welfare of our citizens would be safeguarded
to any greater degree by requiring used car dealers
to close their places of business on Sunday than such
rights or guaranties would be safeguarded were such
persons allowed to do business on the Sabbath along
with proprietors of tourist attractions. Nor is it clear
to us that any reasonable basis exists for exempting
parking lots and filling stations from the operation
of these so-called ‘Sunday Closing Laws' and not
exempting garages. Such distinctions appear to be
nebulous, wholly arbitrary and are made without
a reasonable basis for upholding them as a valid
exercise of the police power. Indeed, each of these
distinctions fits into the category of a “distinction
without a difference.”

Moore, 126 So.2d at 546–47 (emphasis in original). In
invalidating the statute in Moore, just as it had invalidated
two predecessor statutes seeking to accomplish the same
end, the supreme court said:

We hold the “valid and substantial
reason” [62 So.2d at 9] yardstick
has not been met which would allow
the Legislature to make such a law
operate only upon this certain class
of business, rather than generally
upon all.

Moore, at 551. Subsequent case law has confirmed
the essentially “equal protection” basis for the court's
decision in Moore. E.g., Rollins v. State, 354 So.2d 61, 63
(Fla.1978).

[2]  Appellants' attack on Clay County's ordinance
predicated on the line of cases culminating in Moore
boils down, therefore, to an assertion that there is no
“valid and substantial reason” for regulating the hours
of sale of alcoholic beverages, when no other enterprise
is so restricted. But this type of discrimination against
purveyors of alcoholic beverages is the rule rather than the
exception. No case of which we are aware has held that
an ordinance “violates the state and federal guarantees
of equal protection of the laws,” Shevin v. Bocaccio, Inc.,
379 So.2d 105, 106 (Fla.1979), because it “applies only to
alcoholic beverage licensees and their employees.” Id.

The dictates of due process
and equal protection, related in
regulation of this type, require
only that the statutory means of
regulation be rationally related to
the statutory objective, and that the
members of the regulated class be
treated equally. Soverino v. State,
356 So.2d 269 (Fla.1978); Gammon
v. Cobb, 335 So.2d 261 (Fla.1976).

Id. Clay County's “power to regulate conditions in
licensed premises is derived from [the state's] power
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to totally prohibit sales [of alcoholic beverages.]” City
of Daytona Beach v. Del Percio, 476 So.2d 197, 201
(Fla.1985). “The Florida Constitution and the statutes ...
imbue the C[oun]ty with the state's full police powers,
including those under the twenty-first amendment.” Id.

Religious Establishment Claimed

Under both the Florida and federal constitutions,
appellants raise the question whether banning the sale
of alcoholic beverages on Christmas amounts to a tacit
endorsement or establishment of Christianity as an official
religion. With the exception of Marsh v. Chambers, 463
U.S. 783, 103 S.Ct. 3330, 77 L.Ed.2d 1019 (1983) and
Larson v. Valente, 456 U.S. 228, 102 S.Ct. 1673, 72
L.Ed.2d 33 (1982), the United States Supreme Court has,
since their formulation, applied the three tests articulated
in *251  Lemon v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105,
29 L.Ed.2d 745 (1971), in deciding whether legislation runs
afoul of the Establishment Clause.

First, the statute must have a secular legislative purpose;
second, its principal or primary effect must be one
that neither advances nor inhibits religion, Board of
Education v. Allen, 392 U.S. 236, 243, 88 S.Ct. 1923,
1926, 20 L.Ed.2d 1060 (1968); finally, the statute must
not foster ‘an excessive government entanglement with
religion.’ Walz, [v. Tax Commission, 397 U.S. 664,] at
674, 90 S.Ct. [1409] at 1414, 25 L.Ed.2d 697 (1970) ].

Lemon v. Kurtzman, 403 U.S. 602, 612–13, 91 S.Ct. 2105,
2111, 29 L.Ed.2d 745 (1971). These three issues must
also be addressed in deciding the Florida constitutional
question. To these tests, moreover, article I, section 3
of the Florida Constitution adds a fourth: The statute
must not authorize the use of public moneys, directly or
indirectly, in aid of any sectarian institution. Any statute
that passes muster under article I, section 3 of the Florida
Constitution necessarily meets the federal Establishment
Clause tests.

[3]  Governmental support of religion need not be
monetary to offend article I, section 3 of the Florida
Constitution. No less than its federal counterpart, the
Florida provision “was intended to protect against
sponsorship ... and active involvement of the sovereign
in religious activity.” Walz v. Tax Comm'n, 397 U.S.

664, 668, 90 S.Ct. 1409, 1411, 25 L.Ed.2d 697 (1970).

Predecessor provisions 3  were the basis for decision in

3 At the time of the Brown decision, Florida's
“establishment clause” provided:
No preference shall be given by law to any church, sect
or mode of worship and no money shall ever be taken
from the treasury directly or indirectly in aid of any
church, sect or religious denomination or in aid of any
sectarian institution. Art. 1, § 5, Fla. Const. (1885).
The “free exercise clause” appeared separately:

The free exercise and enjoyment of religious
profession and worship shall for-ever be allowed
in this State, and no person shall be rendered
incompetent as a witness on account of his
religious opinions; but the liberty of conscience
hereby secured shall not be so constrewed as to
justify licentiousness or practices subversive of, or
inconsistent with, the peace or moral safety of the
State or society.

Originally, as now, both ideas had appeared in a
single provision of the Declaration of Rights, article
l, section 3 of the Florida Constitution of 1838:

That the great and essential principles of liberty
and free government may be recognized and
established, we declare:
....
3. That all men have a natural and inalienable
right to worship Almighty God according to the
dictates of their own conscience; and that no
preference shall ever be given by law, to any
religious establishment, or mode of worship in this
State.

The same unified, theistic formulation appeared in
the Florida Constitution of 1865. The Constitution of
1868 initiated the separate treatment of free exercise
and establishment that persisted in the Constitution
of 1885:

5. The free exercise and enjoyment of religious
profession and worship shall forever be allowed
in this State, and no person shall be rendered
incompetent as a witness on account of his religious
opinions; but the liberty of conscience hereby
secured shall not be so construed as to justify
licentiousness or practices subversive of the peace
and safety of the State.
....
23. No preference can be given by law to any
church, sect, or mode of worship.

Declaration of Rights, §§ 5, 23, Fla. Const. (1868).
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Brown v. Orange County Board of Public Instruction, 128
So.2d 181 (Fla. 2d DCA 1960), in which the court held
that the

distribution of Gideon Bibles
through the school system each year
certainly approximates an annual
promotion and endorsement of the
religious sects or groups which
follow its teachings and precepts.
This distribution likewise would
tend to impair the rights of plaintiffs
and their children to be free
from governmental action which
discriminates in the free exercise of
religious belief.

Brown, 128 So.2d at 185. Even in the absence of the
expenditure of public moneys, the Florida Constitution
proscribes governmental “endorsement” of religious
groups, partly on the theory that such official sanction

may interfere with other groups' free exercise of religion. 4

4 There is no distinct claim here, however, that the
challenged ordinance has the purpose or effect of
impeding appellants' free exercise of religion.

“If there is any fixed star in our constitutional
constellation, it is that no official, high or petty, can
prescribe what shall be orthodox *252  in politics,
nationalism, religion, or other matters of opinion or force
citizens to confess by word or act their faith therein.” West
Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 63
S.Ct. 1178, 87 L.Ed. 1628 (1943). Our constitutions, state
and federal, reflect the view that “a union of government
and religion tends to destroy government and degrade
religion.” Engel v. Vitale, 370 U.S. 421, 431, 82 S.Ct. 1261,
1267, 8 L.Ed.2d 601 (1962). In nearly identical language,
the Florida and federal constitutions each proscribe laws
respecting any official establishment of religion.

[4]  Because the challenged ordinance has no explicit
statement of purpose, we are left to infer its purposes. One
apparent purpose is to encourage a respite from work,
making family activity on Christmas Day possible. To
that extent, McGowan v. Maryland, 366 U.S. 420, 452, 81

S.Ct. 1101, 1118, 6 L.Ed.2d 393 (1961), fully answers the
contention that Christmas' historical religious significance
renders the ordinance unconstitutional. “People of all
religions and people with no religion regard [Christmas
no less than] Sunday as a time for family activity, for
visiting friends and relatives, ... and the like.” McGowan,
366 U.S. at 452, 81 S.Ct. at 1118. “To say that the States
cannot prescribe [Christmas as well as] Sunday as a day
of rest for these purposes solely because centuries ago [or
even more recently] such laws had their genesis in religion
would give a constitutional interpretation of hostility to
religion rather than one of mere separation of church and
state.” McGowan, 366 U.S. at 445, 81 S.Ct. at 1115.

Along with the putative purpose to encourage purveyors
of alcohol to rest from their labors on Christmas, in order
to spend time with their families, the ordinance evinces
another apparent purpose: To discourage consumption of

alcohol on Christmas. Neither of these seeming purposes 5

runs afoul of the state and federal constitutional
prohibitions against governmental establishment of
religion. If the primary or “actual” purpose of Clay
County's ordinance is to commemorate or set apart
Christmas as a religious holy day, the ordinance must fall.
But “[t]his does not mean that the law's purpose must be
unrelated to religion,” Corporation of Presiding Bishop v.
Amos, 483 U.S. 327, 335, 107 S.Ct. 2862, 2868, 97 L.Ed.2d
273 (1987), in the sense of ignoring that friends and
families may prove accessible because they refrain from
work on Christmas, albeit for religious reasons. Plaintiffs
failed to establish at the hearing that some prohibited
purpose motivated adoption of the ordinance, and we are
unwilling to presume any unconstitutional motive.

5 It is true, of course, that the ordinance mandates
neither rest nor abstinence. Vendors of alcoholic
beverages are free to sell food or other wares on
Christmas, or to take stock of inventory. Clay
Countians intent on imbibing eggnog on Christmas
Day (or night) can acquire bourbon or rum ahead of
time.

We recognize that abstinence from alcohol is a religious
tenet for some. See Larkin v. Grendel's Den, Inc., 459
U.S. 116, 103 S.Ct. 505, 74 L.Ed.2d 297 (1982). On
the other hand, sacramental wine is an essential part
of Christmas observance in certain Christian traditions,
observance which this ordinance could conceivably make
more difficult. In any event, we are unable to discern
any religious principle that the ordinance under challenge
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endorses. We are aware of no religious sect that advocates
nor any religious teaching to the effect that alcohol should
be consumed or be readily available on every day of the
year other than Christmas.

[5]  Whatever its purposes, no ordinance can pass
constitutional muster if its principal or primary effect
is to advance religion. We find no such effect here.
This ordinance authorizes no expenditure in aid of
any institution, sectarian or otherwise. The ordinance
does nothing to entangle government with religion in a
constitutionally impermissible way.

The entanglement which is
forbidden is comprehensive,
discriminating and continuing state
surveillance, Lynch [v. Donnelly],
465 U.S. [668] at 684, 104 S.Ct.
[1355] at 1365, 79 L.Ed.2d [604]
at 617 [ (1984) ]; day-to-day
surveillance or administration of
religious activities, *253  Board of
Educ. of Westside Community Schs.
v. Mergens, 496 U.S. 226, 252–53,
110 S.Ct. 2356, 2373, 110 L.Ed.2d
191, 217 (1990); and programs
whose very nature are apt to
entangle the state in the details of
administration, Lemon, 403 U.S. at
614–15, 91 S.Ct. at 2112, 29 L.Ed.2d
at 757.

Todd v. State, 643 So.2d 625, 630 (Fla. 1st DCA 1994).
Nothing of the kind is involved here. In forbidding
the sale of alcohol on Christmas Day and Christmas
night, Clay County's ordinance does not, as a matter of
Florida constitutional law, show “favoritism ... towards
citizens based on their personal religious choices ...
[nor] endorse the religious practices and beliefs of some
citizens.” County of Allegheny v. American Civil Liberties
Union Greater Pittsburgh Chapter, 492 U.S. 573, 627, 109

S.Ct. 3086, 3119, 106 L.Ed.2d 472 (1989) (O'Connor, J.,
concurring).

[6]  The Supreme Court of Connecticut found certain
Connecticut statutes “unconstitutional in that they
prohibit the sale of alcoholic beverages on Good Friday,
in violation of ... the first and fourteenth amendments
to the United States constitution.” Griswold v. State, 183
Conn. 552, 558, 441 A.2d 16 (1981). But see Cammack
v. Waihee, 932 F.2d 765 (9th Cir.1991) (declaring Good
Friday a state holiday does not offend the Establishment
Clause). While we have no quarrel with the conclusions
reached by the Griswold court (and the dissent in
Cammack ), whether as a matter of federal or of Florida
constitutional law, we conclude that, unlike Good Friday,
Christmas enjoys a special constitutional status by virtue
of the secular traditions associated with it. The same is
true of Thanksgiving, and even of Halloween. See Guyer
v. School Bd. of Alachua County, 634 So.2d 806 (Fla. 1st
DCA 1994).

Section 3–2(c), Clay County Code, does not offend article
I, section 3 of the Florida Constitution, nor, a fortiori,
the Establishment Clause of the First Amendment to
the United States Constitution. The proposition that
any law that recognizes or sets apart Christmas in any
way amounts to an unconstitutional, official expression
of approval of Christianity is not tenable. County of
Allegheny; Lynch v. Donnelly, 465 U.S. 668, 104 S.Ct.
1355, 79 L.Ed.2d 604 (1984). No less an authority
than Justice Brennan tells us that “public designation
of Christmas Day as a holiday is constitutionally
acceptable,” Lynch, 465 U.S. at 710, 104 S.Ct. at
1378, because “the Christmas holiday in our national
culture contains both secular and sectarian elements.” Id.
(Brennan, J., dissenting) (footnote omitted).

AFFIRMED.

ZEHMER, C.J., and KAHN, J., concur.

All Citations
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837 So.2d 1041
District Court of Appeal of Florida,

Fourth District.

Don T. KOZICH, Appellant,
v.

Albert DeBRINO, Individually, Debrino Caulking
and Waterproofing, Inc. and International

Fidelity Insurance Company, Appellees.

Nos. 4D97–4494, 4D99–838.
|

Dec. 18, 2002.
|

Rehearing Denied March 11, 2003.

Synopsis
Employer sought writ of replevin for various materials
that employee allegedly took from it and asserted
claims for conversion of materials, breach of contract,
and tortious interference with an advantageous business
relationship. Employee made counterclaims, including
wrongful termination, fraud, and misrepresentation,
against employer and its surety. The Circuit Court,
Seventeenth Judicial Circuit, Broward County, Robert
Lance Andrews, J., entered temporary injunction
against employee and dismissed employee's counterclaim.
Employee appealed. The District Court of Appeal,
Warner, J., held that: (1) order that dismissed employee's
counterclaims against employer was not appealable;
(2) reliance on findings of fact made at temporary
injunction hearing to dismiss counterclaim was improper;
(3) dismissal of employer's surety as to counterclaim was
improper; (4) employee was not entitled to amend his
counterclaim against employer; and (5) employee was not
entitled to relief from injunction.

Dismissed in part, affirmed in part, and reversed in part.

West Headnotes (7)

[1] Appeal and Error
Determination of part of controversy

Order that dismissed employee's
counterclaims against employer in employer's
action against employee for conversion of

materials, breach of contract, and tortious
interference with an advantageous business
relationship was not appealable, as there were
claims still pending between the parties.

Cases that cite this headnote

[2] Courts
Interim relief, rulings relating to

Findings of fact made by trial court at
hearing on employer's motion for temporary
injunction in action against employee were not
law of the case, and thus not binding with
respect to employee's counterclaim against
employer's surety.

2 Cases that cite this headnote

[3] Courts
Interim relief, rulings relating to

Trial court's findings on a preliminary
injunction do not constitute law of the case on
final hearing.

2 Cases that cite this headnote

[4] Injunction
Scope of inquiry and matters considered

Injunction
Operation and effect

The findings of fact and conclusions of law
made at a preliminary injunction hearing are
not binding on the court on final hearing,
where the parties present their full case to
the court; the affirmance of a temporary
injunction on appeal determines only that a
proper showing was made at the time the
injunction was applied for.

3 Cases that cite this headnote

[5] Pretrial Procedure
Operation and Effect

Dismissal of employee's counterclaims against
employer did not warrant dismissal of
counterclaims against employer's surety, given
that the dismissal as to employer was not
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yet an appealable order, and thus employer's
liability had not been finally determined.

Cases that cite this headnote

[6] Appeal and Error
Objections to pleading

Employee could not argue on appeal that he
was entitled to amend his counterclaim in
employer's action for conversion of materials,
breach of contract, and tortious interference
with an advantageous business relationship
to allege facts necessary to pierce employer's
corporate veil, in light of the fact that
he only argued to the trial court that
the order dismissing his counterclaim with
prejudice should be amended to make it
without prejudice and he did not specify
what amendment he might make to the
counterclaim.

Cases that cite this headnote

[7] Injunction
Terminating, Vacating, or Dissolving

Injunction

Rule providing for relief from judgment
provides no basis for relief from non-final
injunction order; rather, the proper method of
obtaining relief from such an order would be
through motion to dissolve injunction. West's
F.S.A. RCP Rules 1.540(b), 1.610(d).

1 Cases that cite this headnote

Attorneys and Law Firms

*1042  Don T. Kozich, Fort Lauderdale, pro se.

Neil L. Henrichsen and William J. Moore, III of
Henrichsen Siegel Moore, P.L.L.C., Jacksonville, for
appellee International Fidelity Insurance Company.

Christopher E. Ells, Fort Lauderdale, for appellees Albert
DeBrino and DeBrino Caulking and Waterproofing, Inc.

Opinion

WARNER, J.

Appellant challenges several of the trial court's orders,
including an order denying his motion for relief from
a temporary injunction obtained by appellee DeBrino
Caulking and Waterproofing, Inc. (“DeBrino Caulking”)
and an order dismissing with prejudice his claims against
appellees, Albert DeBrino (“DeBrino”) and International
Fidelity Insurance Company (“IFIC”). We dismiss as to
certain orders that are not appealable and affirm the
dismissal as to DeBrino, individually, but *1043  reverse

the order of dismissal as to IFIC. 1

1 This appeal was stayed for a period of two and one-
half years due to appellant's bankruptcy filing.

DeBrino Caulking filed a complaint against appellant
Don Kozich relating to Kozich's employment with that
firm. The complaint sought a writ of replevin for various
materials which DeBrino Caulking alleged that Kozich
took from it and asserted claims for conversion of
the same materials, breach of contract, and tortious
interference with an advantageous business relationship.
DeBrino Caulking obtained a temporary injunction
against Kozich to prevent him from filing false notices
of lien against DeBrino Caulking's customers. In its
temporary injunction order, the trial court determined
that Kozich was employed with DeBrino Caulking and
not entitled to file liens against its projects. This court
upheld the injunction against Kozich's challenge on
appeal.

Kozich responded to the injunction with a multi-count
counterclaim against DeBrino Caulking, its owner Albert
DeBrino, and IFIC, DeBrino Caulking's surety. These
counts alleged wrongful termination of the contract and
failure to pay monies due; conversion of documents
belonging to Kozich; various claims for compensation
on projects performed by DeBrino Caulking and insured
by IFIC; fraud and misrepresentation by DeBrino and
DeBrino Caulking; and an action to recover unpaid
wages. The counter-defendants moved to dismiss all
counts. As to DeBrino Caulking and IFIC, they alleged
that the temporary injunction was the “law of the case”
and that Kozich could not recover on these claims
because, as a mere employee, he was not a lienor under
state law. As to the claims against DeBrino individually,
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they alleged that he was not a signatory under the contract
nor were there any allegations to support his individual
liability.

Ultimately, the trial court entered an order dismissing the
counterclaim. As to DeBrino Caulking, two of the claims
were dismissed without prejudice. The court dismissed
with prejudice all of the counts alleging claims against
both DeBrino Caulking and IFIC, as well as the claims
against DeBrino individually. After this order, Kozich
moved to amend the counts against DeBrino and DeBrino
Caulking, which the court denied. It also denied his
motion for relief from DeBrino Caulking's temporary
injunction and relief from the denial of a motion for
disqualification.

[1]  Preliminarily, we note that the order dismissing the
claims against DeBrino Caulking is not appealable as
there remain pending claims between the parties. We
therefore dismiss the appeal of the order as to DeBrino
Caulking. We also affirm without comment the order
denying disqualification of the trial judge.

[2]  [3]  [4]  Kozich claims that the trial court erred in
dismissing his counterclaim against IFIC on the ground of

“law of the case.” We agree. 2  A trial court's findings on a
preliminary injunction do not constitute “law of the case”
on final hearing. See Lorie v. C.L.N., 757 So.2d 610, 611
(Fla. 3d DCA 2000). The findings of fact and conclusions
of law made at a preliminary injunction hearing are not
binding on the court on final hearing, where the parties
present their full case to the court. See Ladner v. Plaza Del
Prado Condo. *1044  Ass'n, 423 So.2d 927, 929 (Fla. 3d
DCA 1982). “[T]he affirmance of a temporary injunction
on appeal determines only that a proper showing was
made at the time the injunction was applied for.” El
Segundo Original Rey de la Pizza Cubana, Inc. v. Rey Pizza
Corp., 682 So.2d 697, 697 (Fla. 3d DCA 1996) (citations
omitted). Because the court's dismissal of the counterclaim
was based upon findings made at the temporary injunction
hearing, reliance on those findings to dismiss Kozich's
claims with prejudice was error.

2 Application of “law of the case” would not have been
proper on a motion to dismiss, although this specific
point was not argued by Kozich. It would have been
an affirmative defense and could have been reached
by a summary judgment.

[5]  IFIC argues that because the trial court dismissed
the action as to DeBrino Caulking, as DeBrino Caulking's
surety it cannot be liable to Kozich. However, the
dismissal as to DeBrino Caulking is not as yet
an appealable order, as we noted above. Therefore,
because DeBrino Caulking's liability has not been finally
determined, dismissal of its surety, IFIC, on this ground
was error.

[6]  Kozich also argues that the court erred in denying
is motion to amend the complaint as to DeBrino,

individually. 3  He claims that he should be given the
opportunity to file a complaint alleging facts necessary
to pierce the corporate veil. However, Kozich did not
make this argument to the trial court. He argued only
that the order should be amended to make the dismissal
without prejudice and that he should be permitted to
amend his complaint. He did not specify what amendment
he might make. Under these circumstances, and without
a transcript of the hearing where the judge ruled on the
motion to dismiss, we cannot conclude that the court
abused its discretion. See Applegate v. Barnett Bank of
Tallahassee, 377 So.2d 1150, 1152 (Fla.1979).

3 We consider Kozich's motion to amend the order
as to DeBrino, individually, an authorized motion
pursuant to Rule 1.530(g), and thus, appealable with
the final order.

[7]  We affirm the denial of Kozich's motion for relief
from the temporary injunction pursuant to Florida Rule
of Civil Procedure 1.540(b). That rule provides no basis
for relief from a non-final order. See Badger v. Badger, 568
So.2d 79, 80 (Fla. 4th DCA 1990). The proper method of
obtaining relief from such an order is through a motion to
dissolve the injunction. See Fla. R. Civ. P. 1.610(d).

We reverse the order dismissing the counterclaim with
prejudice against IFIC and affirm it as to DeBrino,
individually. We dismiss the appeal for lack of jurisdiction
as to DeBrino Caulking. We affirm the remaining orders
challenged in this appeal.

STEVENSON and TAYLOR, JJ., concur.
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862 So.2d 947
District Court of Appeal of Florida,

Second District.

Andrea M. KLAK and Kenneth P. Klak, wife and
husband; Warren L. Garland and Dorothea T.

Garland, husband and wife; Jack B. Slorah and
Patricia M. Slorah, husband and wife; James R.

Cobb and Gloria S. Cobb, husband and wife; Thomas
J. Ciriello, Susan Light, Hans Walter Selig, and

Anastasia R. Seelig, co-trustees; David P. Kennedy
and Susan M. Kennedy, husband and wife; Bruno
Gallelli and Maria Gallelli, husband and wife; Carl
Conrad; John S. Havill; Dr. Laz N. Kavouklis and
Maria M. Kavouklis, husband and wife; Charles
E. Mainard and Patricia J. Mainard, husband

and wife; Gail M. Fern, as trustee of the Gail M.
Fern trust; Julia Ann Roberts; Kevin K. Moran;
Frances T. Achnitz and William P. Achnitz, wife
and husband; K.M. Taylor; John T. Wehlau and
Cheryl Lynne Wehlau, husband and wife; Robert
J. Hildenbrand and Lan Hildenbrand, husband
and wife; Harry W. James, Jr., and Fran James,

husband and wife; Vincent A. Tuccio and Carolyn M.
Tuccio, husband and wife; Glenn B. Shane and Lara
G. Shane, husband and wife; Kimberly D. Campbell;

James P. Delellis and Ruth Delellis, husband and
wife; Theodore Maslo and Cynthia Maslo, husband
and wife; John Hummell; James N. Dishman, Jr.,
and Joyce A. Dishman, husband and wife; Thomas

R. Vrecenak; Charles C. Richards and Sharon P.
Richards, husband and wife; Judith Ann McDermot;

Ronald E. Miller; Elizabeth Fryer; Edward Stuhl
and Joan Stuhl, husband and wife; Sam Sahagian
and Jo Ann Sahagian, husband and wife; Joseph
Dwyer and Sharon A. Dwyer, husband and wife;
Charles J. Preston; Stephen Gayle; Diane Jude;

Gerard P. Benatar; Brady M. Shirley and Margie R.
Shirley, husband and wife; Fred B. Leiner; Robert P.
Kelly and Anna R. Kelly, husband and wife; Noel S.

Tenebaum; Lucille Laprade; Walter S. Ksocomb and
Cynthia C. Ksocomb, husband and wife; Cynthia L.
Evans; Gregory R. Henderson and Vicky Hendeson,
husband and wife; Bernard L. Mayzell and Nataliew

Mayzell, husband and wife; Ted W. Walters; Harold
Kogut and Deanna Kogut, husband and wife; Sidney

P. Cooper and Susie Cooper, husband and wife;
Gerry R. Cline and Susan T. Cline, husband and

wife; Jack Peterson and Suzie Peterson, husband
and wife; David Larson and Delyn Larson, husband

and wife; George Nowak; Maria Depeirn; George
M. Sonnett and Elizabeth E. Sonnett, husband and

wife; Fernando L. Arroyo; B.S. Safley; R. Enid Gaud;
Warren Scherer and Nancy Scherer, husband and

wife; Richard G. Ingher; and Gerald W. Conrad and
Bonita A. Conrad, husband and wife, Appellants,

v.
EAGLES' RESERVE HOMEOWNERS'

ASSOCIATION, INC., a/k/a Nature's Watch,
a Florida not for profit corporation, Appellee.

No. 2D01–4727.
|

Jan. 16, 2004.

Synopsis
Background: Group of homeowners brought action
against homeowners' association, seeking declaratory
judgment that association was not liable for the cost
of reconstructing defective walls of dwelling units under
declaration of covenants and restrictions in townhouse
development. The Circuit Court, Pinellas County, Fred
L. Bryson, Sr., J., found that association was liable.
Homeowners appealed.

Holdings: The District Court of Appeal, Canady, J., held
that:

[1] order in related litigation brought by different
homeowners, in which a receiver/custodian was appointed
for association, was not a basis for res judicata in present
action;

[2] court's interpretation in related litigation of declaration
was not the law of the case in present action; and

[3] in accordance with the common meaning of the term
“exterior,” the association was not liable for wall damage.

Reversed and remanded.
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West Headnotes (7)

[1] Courts
Previous Decisions in Same Case as Law

of the Case

Judgment
Nature and requisites of former recovery

as bar in general

Res judicata and law of the case are related
doctrines which preclude the relitigation
of previously determined matters under
circumstances where such relitigation would
be unjust or inappropriate; both doctrines are
based on considerations of judicial economy
and are aimed at preventing undue expense
and vexation to litigants as well as avoiding
inconsistent results.

2 Cases that cite this headnote

[2] Judgment
Finality of Determination

Res judicata is only applicable where there is
a relevant prior final judgment.

2 Cases that cite this headnote

[3] Judgment
Finality of Determination

Order in related litigation brought by different
group of homeowners, in which a receiver/
custodian was appointed for homeowners'
association by court to complete specified
repairs, was not a final judgment, and thus,
order was not a basis for res judicata in
action brought by other homeowners against
association.

1 Cases that cite this headnote

[4] Courts
Previous Decisions in Same Case as Law

of the Case

The law of the case doctrine will not be
employed to give preclusive effect to a decision
or determination that was based on a less-
than-full hearing.

2 Cases that cite this headnote

[5] Injunction
Trial or Hearing

The issuance or denial of a preliminary
injunction is the paradigmatic circumstance
where a determination is made by a court
without the benefit of a full hearing of the
issues.

2 Cases that cite this headnote

[6] Courts
Other particular matters, rulings relating

to

Order in related litigation brought by different
group of homeowners, in which a receiver/
custodian was appointed for homeowners'
association by court to complete specified
repairs, was tentative and not based on a
full hearing and consideration of all relevant
facts, and thus, that court's interpretation of
declaration of covenants and restrictions in
housing development was not the law of the
case in action brought by other homeowners
against association, which sought declaratory
judgment relieving association of liability for
repairs; the appointment of a receiver in the
related litigation was a step taken to preserve
the status quo pending the ultimate resolution
of the dispute as evidenced by the court's
statement that the homeowners in that case
presented a prima facie case that association
was engaging in waste.

4 Cases that cite this headnote

[7] Common Interest Communities
Maintenance, repair, and replacement; 

 responsibility for condition

Trial court's interpretation of the phrase
“exterior of dwelling units” in the declaration
of covenants and restrictions in townhouse
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development, which covenants dealt with
homeowners' association's maintenance
responsibilities, to include everything from the
interior coat of paint to the outside of the
buildings was unreasonable and erroneous;
the commonly understood meaning of the
word “exterior” was the outer surface or
part, and thus, the declaration phrase meant
that the association was only responsible for
maintenance of the outer surface of the units.

4 Cases that cite this headnote

Attorneys and Law Firms

*949  C. Philip Campbell, Kevin H. Graham, and Mark
A. Connoll of Shumaker, Loop & Kendrick, LLP, Tampa,
for Appellants.

Gail M. Fern, pro se.

James R. Cobb, pro se.

No Appearance for Appellee.

Henry A. Stein and Phyllis J. Towzey of Stein & Towzey,
L.L.P., St. Petersburg, for Amicus Curiae Berger Parties.

Opinion

CANADY, Judge.

A group of aggrieved homeowners appeals a final
declaratory judgment determining that their homeowners'
association is liable for the cost of reconstructing defective
walls of dwelling units. Because we conclude that the
governing declaration of covenants and restrictions does
not impose such liability on the homeowners' association,
we reverse the declaratory judgment.

I. BACKGROUND

Kenneth P. Klak and Andrea M. Klak, along with ninety-
seven other owners (the Klak group) of units in the
Eagles' Reserve community, filed an action (the Klak
suit) seeking declaratory relief against the Eagles' Reserve
Homeowners' Association, Inc. (the association). Eagles'
Reserve is a community compound of townhouses and

villas in which each dwelling unit and the land on which it
is located is in fee simple ownership. Eagles' Reserve thus
is not a condominium.

The conflict between the Klak group and the association
arose from the association's decision to undertake the
repair and substantial reconstruction of certain dwelling
*950  units that were affected by serious construction

defects. The Klak group contended that the governing
declaration of covenants and restrictions (the declaration)
did not authorize the association to undertake the
reconstruction project. In its complaint, as amended, the
Klak group sought: (1) a judicial declaration concerning
the association's duties and responsibilities with respect to
the construction defects; (2) relief for breach of fiduciary
duty by the association; and (3) an accounting by the
association. It appears that the position of the Klak
group was related, at least in part, to its concern that
the association's assumption of responsibility for the
repairs and reconstruction would adversely affect the
ability of individual homeowners to pursue insurance
claims for the damages to their units. The Klak group
posits a scenario in which individual homeowners would
be unable to collect under their homeowner's insurance
but would bear the economic burden of the repairs and
reconstruction through maintenance assessments imposed
by the association.

After the filing of the Klak suit, Harold Berger, as trustee
of the estate of Fred Berger, deceased, and a group of other
Eagles' Reserve homeowners (the Berger group) filed
suit (the Berger litigation) against the association seeking
dissolution of the association and the appointment of a
receiver or custodian for the association. While the Klak
group claimed that the reconstruction project undertaken
by the association was unauthorized, the Berger group
contended that the association had failed to pursue the
reconstruction project with sufficient diligence. The Klak
group intervened in the Berger litigation. Although the
Klak suit and the Berger litigation were never formally
consolidated, the same judge ultimately presided over
both proceedings and dealt with the claims in the two
actions as though they had been consolidated.

Prior to the entry of the final declaratory judgment that
is now under review, the trial court considered the Berger
group's motion for appointment of a receiver or custodian.
A hearing on the motion was conducted on June 12,
2001. On July 11, 2001, the trial court entered an order
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on motion for appointment of receiver. In that order,
the trial court determined that the association had the
obligation under the declaration to repair and reconstruct
the exterior walls of the dwelling units “from the interior
coat of paint to the outside of the buildings.” The court
withheld ruling on the request for the appointment of
a receiver but maintained its jurisdiction “to appoint
a Receiver if the Court finds the Board of Trustees is
recalcitrant in carrying out the Association's obligations
pursuant to the Court's rulings described herein.”

Thereafter, on October 9, 2001, the trial court entered
an order appointing a receiver/custodian. The trial court
determined that the Berger group had

presented a prima facie case
that the ... board of directors
[was] engaging in waste and
misapplication of corporate assets
by its refusal to proceed
with collections of accounts
receivable and with repairs and
maintenance to the exterior of
the dwelling units as required by
the applicable Declaration, The
Articles of Incorporation[,] and the
requirements of Florida law.

The court ordered the receiver to complete specified
repairs to certain structures and authorized additional
repairs to certain other structures.

In the meantime, on June 20, 2001, the trial court had
entered the final declaratory judgment in the Klak suit,
and the Klak group then instituted this appeal. The trial
court entered the final declaratory *951  judgment even
though a motion to dismiss filed by the Klak group was
pending and no answer to the complaint had been filed
by the association. The Klak group also subsequently
sought interlocutory review in this court of the order
appointing receiver/custodian in the Berger litigation. The
order, however, was per curiam affirmed without opinion.
Klak v. Berger, 818 So.2d 512 (Fla. 2d DCA 2002) (Table).

During the pendency of this appeal, leadership of the
association changed hands and the association shifted its
position to align itself with the Klak group. In the briefing

and argument of the case, the sole support for affirmance
of the final declaratory judgment has come from the
Berger group, who is not a party to this proceeding but
has appeared as amicus curiae.

II. ISSUES ON APPEAL

The Klak group urges that the final declaratory judgment
is based on the trial court's erroneous interpretation of the
declaration. The fundamental substantive issue presented
is whether the declaration provides for the association
to make structural repairs to the walls of the units
in the development. The Berger group argues that the
trial court properly interpreted the declaration and that
further litigation of the issue is, in any case, precluded
by the doctrines of law of the case and res judicata. We
are therefore also presented with a threshold procedural
issue: whether the order appointing receiver/custodian
which was per curiam affirmed without opinion by this
court precludes further litigation concerning the proper
interpretation of the declaration.

III. ANALYSIS

A. The Effect of the Order Appointing Receiver/Custodian
[1]  Res judicata and law of the case are related doctrines

which preclude the relitigation of previously determined
matters under circumstances where such relitigation
would be unjust or inappropriate. Both doctrines are
based on considerations of judicial economy and are
aimed at preventing undue expense and vexation to
litigants as well as avoiding inconsistent results. Although
the purpose and effect of the doctrines of res judicata and
law of the case are similar, the conditions for application
of the respective doctrines are different.

“The rules of res judicata state when a judgment in
one action is to be carried over to a second action and
given a conclusive effect there.” Restatement (Second)
of Judgments § 13 cmt. a (1982). “[T]he law of the
case doctrine is concerned with the extent to which the
law applied in decisions at various stages of the same
litigation becomes the governing principle in later stages.”
Lawrence B. Solum, Moore's Federal Practice ¶ 134.01[2]
(3d ed.2003).
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1. Res Judicata
[2]  Res judicata is only applicable where there is a

relevant prior final judgment. See Fla. Dep't of Transp.
v. Juliano, 801 So.2d 101, 105 (Fla.2001) (stating that
“[a] judgment on the merits rendered in a former suit”
is required for application of res judicata) (citations
omitted); Thoman v. Ashley, 170 So.2d 332, 333 (Fla. 2d
DCA 1964) (“One of the necessary elements in rendering
a cause res judicata is a prior final judgment.”) (citation
omitted); Donnell v. Indus. Fire & Cas. Co., 378 So.2d
1344, 1346 (Fla. 3d DCA 1980) (“No order may be
res judicata as to a subsequent case unless it is a final
judgment which disposes of the controversy in the first
one.”) (citations omitted).

[3]  Here, the Berger group argues that the order
appointing receiver/custodian *952  in the Berger
litigation is a basis for invoking the doctrine of res judicata
to preclude relief to the Klak group in the Klak suit.
But the order appointing receiver/custodian is not a final
judgment, and no final judgment has been entered in the
Berger litigation. The doctrine of res judicata thus has no
application here.

2. Law of the Case
In Juliano, the supreme court explained the basic
difference between res judicata and law of the case and
summarized the principles governing application of the
doctrine of law of the case:

Where successive appeals are taken
in the same case there is no
question of res judicata, because
the same suit, and not a new and
different one, is involved. Under
these circumstances, the doctrine of
the law of the case applies. The
doctrine of the law of the case is
also a principle of judicial estoppel,
but it is more limited and more
flexible in scope. The doctrine of
the law of the case requires that
questions of law actually decided
on appeal must govern the case in
the same court and the trial court,
through all subsequent stages of
the proceedings. Under the law of

the case doctrine, a trial court is
bound to follow prior rulings of
the appellate court as long as the
facts on which such decision[s] are
based continue to be the facts of
the case. Moreover, even as to those
issues actually decided, the law of
the case doctrine ... provides that
an appellate court has the power to
reconsider and correct an erroneous
ruling that has become the law of
the case where a prior ruling would
result in a “manifest injustice.”

801 So.2d at 105–06 (citations omitted).

Juliano sets forth a further limitation in the application of
the doctrine:

[W]here a previous appellate court
has given no explanation for its
decision, a subsequent appellate
court is not bound by the law
of the case unless a determination
concerning the propriety of the
trial court's order is necessarily
inconsistent with every possible
correct basis for the earlier rulings of
the appellate court.

Id. at 108.

[4]  [5]  The case law also establishes that the law of
the case doctrine will not be employed to give preclusive
effect to a decision or determination that was “based on
a less-than-full hearing.” Arch Southeast Communications,
Inc. v. Abraham Communications, Inc., 702 So.2d 556,
558 (Fla. 2d DCA 1997) (holding that decision denying
motion to compel arbitration—which was affirmed on
appeal—did not preclude further litigation concerning
validity of underlying agreement between the parties).
The issuance or denial of a preliminary injunction is the
paradigmatic circumstance where a determination is made
by a court without the benefit of a full hearing of the
issues. See Univ. of Tex. v. Camenisch, 451 U.S. 390, 395,
101 S.Ct. 1830, 68 L.Ed.2d 175 (1981) (“[T]he findings
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of fact and conclusions of law made by a court granting
a preliminary injunction are not binding at trial on the
merits.”) (citations omitted). Because a decision based on
a less-than-full hearing—such as the issuance or denial of a
preliminary injunction—is by its very nature provisional,
it would be nonsensical to give it binding effect on the
subsequent proceedings in the same case. This is true,
of course, even where the tentative determination of a
trial court has been the subject of interlocutory appellate
review. See Belair v. City of Treasure Island, 611 So.2d
1285, 1289 (Fla. 2d DCA 1992) (“The fact that this
court affirmed the trial court's previous order granting a
temporary *953  injunction does not prohibit an appeal
on the order granting a permanent injunction involving
the same facts.”) (citations omitted); Ladner v. Plaza Del
Prado Condo. Ass'n, 423 So.2d 927, 929 (Fla. 3d DCA
1982) (“[A]ny expression on the merits of the case by an
appellate court reviewing an order granting or denying a
preliminary injunction, where review is based on a record
made at a less-than-full hearing, will not be binding at trial
on the merits.”)

[6]  Here, the order appointing receiver/custodian was by
its very nature a provisional order that should not be given
binding effect in the subsequent proceedings in the Klak
case and the Berger litigation. The tentative nature of the
court's order arises from the fact that the appointment of a
receiver—like the issuance of a preliminary injunction—is
ordinarily a step taken to preserve the status quo pending
the ultimate resolution of the dispute between the parties.
And here, the order itself—by its statement that the Berger
group “presented a prima facie case”—makes explicit that
it was not based on a full hearing and consideration of all
the relevant facts and legal issues.

We thus conclude that the trial court's interpretation
of the declaration in the Berger litigation is not the
law of the case. Because we have determined that the
order appointing receiver/custodian was based on a less-
than-full hearing, we need not consider whether the per
curiam affirmance without opinion by this court in the
Berger litigation would have been sufficient under the
circumstances to establish the law of the case. Similarly,
we need not consider whether the Klak suit and the Berger
litigation are the “same case”—or part of the same case
—for purposes of applying the law of the case doctrine.
We do note, however, that the procedural posture of this
appeal—in which the Berger group does not appear as
a party—raises serious questions concerning whether the

Klak suit should be considered the “same case” as the
Berger litigation.

B. The Responsibility of the Association Under the
Declaration
Paragraph 8.2 of the declaration, which sets forth the
maintenance responsibilities of the association, states in
pertinent part:

The Association shall have the
right and obligation to maintain
the exterior of the Dwelling
Units, including the landscaping
on the Lot, in good order
and repair, including, but not
limited to the following: painting
exterior building surfaces; repairing,
replacing and caring for roofs,
gutters, down spouts; mowing,
trimming and fertilizing trees,
shrubs and lawns; maintaining
and repairing walks, driveways,
roadways, and any other exterior
improvements; but not including
exterior components of interior
systems such as air conditioning
compressors, spa filters and pumps,
vents, etc. All such maintenance
shall be performed utilizing such
materials, and such colors and
quality as that originally utilized
by the Developer or later specified
by the Association and/or the
DRB, as appropriate. Such exterior
maintenance, including landscape
maintenance, painting, etc., shall
be performed in accordance
with frequency standards to be
determined, from time to time,
by the Developer and/or the
Association. The Developer and/
or the Association, their employees
and agents may enter upon any
Lot and upon the exterior of
any Dwelling Unit to provide
for the exterior maintenance upon
each such Dwelling Unit or Lot.
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Such entry by the Developer or
the Association or any of their
employees or agents shall not
be a trespass and by accepting
the deed for a Lot, the owner
expressly grants to the Developer
and the Association *954  the
continuing permission to do so,
which permission may not be
revoked. The Owner may not alter
the exterior landscaping on a Lot
in any fashion without the express
written consent of the Developer
and/or the Association.

The core of the declaration provision at issue states that
“[t]he [a]ssociation shall have the right and obligation
to maintain the exterior of the Dwelling Units.” This
case thus turns on the meaning of the phrase, “the
exterior of the Dwelling Units.” As we have previously
noted, in the final declaratory judgment, the trial court
determined that “the term ‘exterior of the Dwelling Units'
includes everything from the interior coat of paint to the
outside of the buildings.” Based on this interpretation
of the declaration, the trial court determined that the
association has the responsibility to repair and reconstruct
the damaged and defective exterior walls of the units.

[7]  The trial court's ruling regarding the meaning of the
declaration is subject to de novo review. See Kaplan v.
Bayer, 782 So.2d 417, 419 (Fla. 2d DCA 2001) (“Because
interpretation of a contract is a question of law, we apply
a de novo standard of review.”). We conclude that the
trial court's interpretation of the text of the declaration is
unreasonable and erroneous, because in interpreting the
declaration the trial court neglected to give effect to the
commonly understood meaning of the word “exterior.”
See Interfirst Fed. Sav. Bank v. Burke, 672 So.2d 90, 92
(Fla. 2d DCA 1996) (“Contract language must be given
its plain meaning.”); Schechtman v. Grobbel, 226 So.2d
1, 3 (Fla. 2d DCA 1969) (“[C]learly written provisions
of contracts entered into by ordinary men should be
construed in the light of common understanding.”); Beans
v. Chohonis, 740 So.2d 65, 67 (Fla. 3d DCA 1999) (stating
principle of contract interpretation that words must be
“given their plain and ordinary meaning”).

The primary definition of the noun exterior is “the outer
surface or part.” Random House Unabridged Dictionary
684 (2d ed.1993); see also The American Heritage
Dictionary of the English Language 648 (3d ed.1992)
(“[a] part or a surface that is outside”). Accordingly,
the plain meaning of the phrase “the exterior of the
Dwelling Units” is the outer surface of the dwelling
units. That is a far different meaning than “everything
from the interior coat of paint to the outside of the
buildings”—the meaning assigned to the phrase by the
trial court. The trial court reads the declaration as though
it made reference to the exterior walls of the dwelling
units. But the declaration contains no such reference or
anything equivalent to such a reference. The words of
the declaration do not justify treating it as though it
were a condominium, which is the practical effect of the
trial court's ruling. See Richard D. DeBoest, Creating
the Fee Simple Condominium, Florida Condominium Law
and Practice, § 4.2, at 4–7 (The Fla. Bar 3d ed.2003)
(setting forth sample condominium declaration imposing
maintenance obligation on condominium association for
“[a]ll exterior building walls” (¶ 6.1.8), and defining
individual owner's unit as bounded by “the finished and
undecorated interior surfaces of the perimeter walls of the
unit” (¶ 5.1.2)).

In addition to the plain meaning of the term “exterior,” the
consistent tenor of the entire maintenance provision of the
declaration points to the conclusion that the association's
responsibility for the maintenance of the walls of the
units pertains only to the outer surfaces of those walls.
The reference to “painting exterior building surfaces”
is a clear indication that the scope of the association's
responsibilities  *955  does not extend as far as the trial
court would have it.

The specific reference to “repairing, replacing[,] and
caring for roofs, gutters, downspouts” does nothing to
undermine our interpretation of the general language
providing for the maintenance of the exterior of the units.
The language of the declaration makes clear the duty of
the association with respect to replacing the roofs of the
units. The specific language in the declaration on that
point—together with the absence of similar language with
respect to the repair and replacement of defective walls of
the units—reinforces our conclusion that the trial court's
interpretation of the declaration was erroneous.
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IV. CONCLUSION

We therefore reverse the final declaratory judgment and
remand for proceedings consistent with this opinion.

Reversed and remanded.

NORTHCUTT and COVINGTON, JJ., Concur.

All Citations

862 So.2d 947, 29 Fla. L. Weekly D231
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Synopsis
Condominium owner and his rental agent sought
review of order of the Circuit Court, Pinellas County,
David Seth Walker, J., enjoining owner from renting
his condominium unit more than six times per year
and enjoining agent from acting as rental agent on
condominium property. The District Court of Appeal,
Ryder, J., held that: (1) individual condominium units in
condominium complex made up of buildings containing
more than three dwelling units were not “single family
dwellings” within meaning of town zoning code provision
restricting rentals of single family dwellings; (2) on-site
rental agent's activities in renting individual condominium
units for owners did not make the condominium complex
a “hotel or motel” within meaning of town zoning code;
and (3) rental agent's activities were permissible accessory
use.

Reversed.

West Headnotes (4)

[1] Appeal and Error
Preliminary injunction;  temporary

restraining order

District Court of Appeal's affirmance of trial
court's previous order granting temporary
injunction was not law of the case prohibiting
appeal from order granting permanent
injunction involving same facts.

6 Cases that cite this headnote

[2] Zoning and Planning
One-family, two-family, or multiple

dwellings

Individual condominium units in
condominium complex made up of building
containing more than three dwelling units
were not “single family dwellings” within
meaning of town zoning code provision
restricting rentals of single family dwellings;
code defined building containing three or
more dwelling units as “multiple family
dwelling.”

1 Cases that cite this headnote

[3] Zoning and Planning
Hotels, lodging, and short-term rentals

On-site rental agent's activities in renting
individual condominium units for owners did
not make the condominium complex a “hotel
or motel” within meaning of town zoning
code; there was no “common ownership” and
no “single utility service” at complex within
meaning of code, even though complex had
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3 Cases that cite this headnote
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Rental agent's activities as on-site agent
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Opinion

RYDER, Judge.

We have for review three issues raised by the parties to
this appeal in which Laurence N. Belair and Provident
Management Corporation (Provident) seek review of the
trial court's entry of a permanent injunction enjoining Mr.
Belair from renting his condominium unit more than six
times per year, and enjoining Provident from acting as a
rental agent on condominium property. We reverse.

The trial court's order was based on an interpretation of
the City of Treasure Island's zoning code. The definitions
contained in the zoning code relevant to our consideration
of the issues raised on appeal are as follows:

Sec. 29–2. Definitions.

* * * * * *

Dwelling, residential shall mean a single or two-family
dwelling which is not a tourist dwelling.

*1287  Dwelling, unit (d.u.) shall mean a single unit
consisting of not less than five hundred (500) square
feet of living area providing complete, independent
living facilities for one (1) family, including permanent
provisions for living, sleeping, eating, cooking and
sanitation, but not including recreation vehicles, tents,
hotels, motels or boarding houses.

Dwelling—Single family shall mean a building designed
for and/or containing only one (1) dwelling unit.

Dwelling, tourist shall mean a single or two-family
dwelling which is used as a tourist dwelling. A single
or two-family dwelling shall be considered a tourist
dwelling according to the following criteria:

(1) If the single or two-family dwelling is subject to or
operates under an arrangement plan or design whereby
the use of the dwelling or unit in the dwelling has been
segmented over time so that owners, lessees or holders
(regardless of the form of ownership or the form in
which the right to use is expressed) of such unit has a
recurring exclusive right to use either that dwelling or
unit or another unit in the same dwelling according to
a predetermined fixed schedule and only if the schedule
would permit in any one (1) year a change or turnover
of occupancy six (6) or more times, shall it be considered
a tourist dwelling.

(2) If the single or two-family dwelling operates under
or is subject to an arrangement plan or design whereby
sleeping accommodations and sanitary facilities in the
dwelling or in a unit in the dwelling are offered to
the public or reserved to private parties and the use
thereof by members of the public is primarily on a daily,
weekly, monthly or seasonal basis, it shall be considered
a tourist dwelling. Provided that when the dwelling or a
unit in the dwelling is the sole residence of the guest, a
rebuttable presumption arises that the dwelling or a unit
is not being used as a tourist home. Provided further
that if the occupancy of such dwelling or unit does not
change more frequently than six (6) times in one (1)
year, then a rebuttable presumption shall arise that the
dwelling or unit is not being used as a tourist dwelling.

Dwelling, two family (duplex) shall mean a building
designed for and/or containing two (2) dwelling units.

Dwelling, multiple family (apartment building) shall
mean a building designed for and/or containing three
(3) or more dwelling units.

Treasure Island Code, Ch. 29, Art. 1, § 29–2.

Land's End is a 177–unit condominium consisting of
ten buildings located at 7500 Bayshore Drive, Treasure
Island. Land's End is zoned RM–15 which permits
multiple family dwellings pursuant to the zoning code of
the City of Treasure Island. In 1984, Mr. Belair purchased
a condominium at Land's End. At the time of the final
hearing, Mr. Belair owned three condominium units at
Land's End. In some instances, Mr. Belair's units are
leased out to third parties more than six times per year.
The Land's End Declaration of Condominium approves
rentals of no less than seven days duration, but places no
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restriction on the maximum number of times a unit may
be rented during a calendar year.

Sales and rentals of Land's End condominium units were
conducted with the assistance of a number of local real
estate brokers. Provident is a Pinellas County real estate
broker and management company with its headquarters
in Clearwater. In 1984, Provident began to assist in the
rental of Land's End units.

Very few of the Land's End purchasers bought units
with the expectation of living there full-time. Most of the
owners purchased their units as a vacation home or future
retirement home. In 1984 when Provident came on the
scene full-time, 54 units had already been sold of which
only two were owner occupied. That pattern of absentee
ownership continued through subsequent sales.

*1288  Many Land's End absentee owners chose to rent
out their units during periods when they were living
elsewhere. It was contemplated in the condominium plans
and documents that a real estate brokerage firm would be
hired to assist in the management of the condominium and
rentals of the units. Provident, being the most successful
of the various brokers who were renting out units for
the owners, was selected by the community association to
manage the rental office.

Eventually, Provident signed contracts with just over
100 of the 177 unit owners to act as their rental agent.
Each unit owner always remained free to contract with
Provident or any other broker of their choosing. If the unit
owner chose to contract with Provident, the owner was
required to enter a contract which contained restrictions
on the owners' use of their own condominium unit.
The contract also set forth a detailed list of provisions
required to be furnished in each condominium unit, from
kitchenware to linens and furnishings.

Provident advertised Land's End aggressively. Signs
were prominently displayed in the Chamber of
Commerce building adjacent to City Hall and
visitors were occasionally referred to Land's End
by the Chamber. Provident also embarked upon a
national and international marketing campaign, produced
and distributed multicolored brochures, and placed
advertisements in travel industry publications.

In May 1988, the City of Treasure Island (the City) issued
an official cease and desist letter to Provident, U.S. Lend
Lease the developer of Land's End, and the Land's End
Owner's Association of which Mr. Belair is a member.
The cease and desist letter in relevant part stated that the
rental of condominium units on a short-term basis was
prohibited as a tourist dwelling or hotel/motel within the
RM–15 zoning district, according to section 29–182 of the
Treasure Island Code (the Code).

In October 1988, the City filed a complaint for injunctive
relief against Mr. Belair, individually, and Provident. Mr.
Belair responded with a suit of his own seeking declaratory
judgment and damages. The two cases were consolidated
and remain consolidated in this court. The City moved for
a temporary injunction. After an evidentiary hearing, the
court held that Provident was engaged in a commercial
operation at Land's End. Provident was enjoined from all
rental activity for Land's End unit owners, either on or
off-site. After the temporary injunction was entered, other
brokers from offices off-site rented units for Land's End
unit owners.

Both Mr. Belair and Provident separately appealed the
entry of the temporary injunction to this court, which
cases were both affirmed by per curiam opinions. Belair v.
City of Treasure Island, 574 So.2d 145 (Fla. 2d DCA 1990);
Provident Management Corp. v. City of Treasure Island,
572 So.2d 916 (Fla. 2d DCA 1990).

The City then sought to enforce its zoning code by
permanently enjoining Mr. Belair from renting any of his
units to third parties more than six times during any one
calendar year. The trial court heard testimony by City
officials that Land's End was classified as a multiple family
dwelling. The City Manager and corporate representative,
Peter Lombardi, testified that Land's End was a multiple
family dwelling, and not a single-family or two-family
dwelling. Mr. Lombardi also testified that Mr. Belair's
units were not single-family dwellings. Mr. Lombardi
also admitted that the six times per year turnover only
applied to single-family and two-family dwelling units as
those terms are defined in section 29–2 of the Code. Mr.
Lombardi also testified that the Code does not prohibit
the leasing out of condominium units by their owners.

In addition, Mr. Ockunzzi, former executive director of
the Tampa Bay Regional Planning Council and the City's
expert witness testifying in the area of land use planning,
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agreed that within the four corners of the City's zoning
code there are no restrictions with respect to the number
of rental turnovers in a one-year period for a *1289
condominium such as Land's End in the RM–15 zoning
district.

Notwithstanding the testimony of the city officials in
the proceedings below, the trial court held that the
condominium units at Land's End were single-family
dwellings and classified them as “tourist dwellings.” In
holding that the condominium units were single-family
dwellings, the court applied the six turns per year rental
restriction to Mr. Belair, and permanently enjoined Mr.
Belair from renting his condominium units to third parties
more than six times during any one calendar year.

The trial court's order also permanently enjoined
Provident from maintaining an on-site rental and
management office. The trial court's order does permit
Provident to rent Land's End units for unit owners from an
off-site location outside the City's RM–15 medium density
residential zoning district. This timely appeal ensued.

[1]  First, the City's argument that the law of the case has
been established here is without merit. The fact that this
court affirmed the trial court's previous order granting a
temporary injunction does not prohibit an appeal on the
order granting a permanent injunction involving the same
facts. See Smith v. Housing Authority of Daytona Beach, 3
So.2d 880 (Fla.1941) (purpose of temporary injunction is
to maintain status quo; such an order is not conclusive);
Pearce v. Pearce, 97 So.2d 329 (Fla. 2d DCA 1957).

[2]  Appellants argue that the trial court erred in holding
that each condominium unit in Land's End is a single
family dwelling. We agree. The plain definitions in the
code provide that a multiple family dwelling is a building
containing three or more dwelling units. There is no
question that the buildings which make up Land's End
contain more than three dwelling units. The City's own
witnesses testified that Land's End is a multiple family
dwelling under the Code. “A statute or ordinance must
be given its plain and obvious meaning.” Ocean's Edge
Development Corp. v. Town of Juno Beach, 430 So.2d
472, 475 (Fla. 4th DCA), review denied, 436 So.2d 101
(Fla.1983) (quoting Rinker Materials Corp. v. City of
North Miami, 286 So.2d 552, 553 (Fla.1973)). The trial
court erred in holding that the condominium units were
separate single family dwellings. This holding does not

comport with the plain and obvious meaning of the
definitions in the Code.

[3]  The City argues that Provident's operation at Land's
End causes Land's End to fall within the definition of a
hotel or motel.

Hotel or motel shall mean
a building or buildings under
common ownership, interest and
single management, as licensed by
the State, containing individual
guest rooms for which daily or
weekly lodging is provided to the
more or less transient residences
of individuals or families. Each
building shall have a single utility
service.

Treasure Island Code, Ch. 29, Art. 1, § 29–2. At Land's
End, there is no “common ownership” and no “single
utility service.” Accordingly, Land's End does not fit
within the plain and obvious meaning of a hotel or motel
under the Code.

The City argues that Provident's conduct in acting as an
on-site rental agent gives Land's End the attributes of a
hotel or resort. However, it is irrelevant that Land's End
may have some common attributes of a hotel, where the
Code defines hotel in plain, unambiguous terms. One must
look to the definition in the Code for a determination of
what type of dwelling is at issue. See Ocean's Edge. The
condominium units in Land's End are not under common
ownership. The City argues that Provident's detailed
rental contract essentially passes all the attributes of
ownership, except the fee title, to Provident. Accordingly,
the City claims, there is common ownership in Provident.
The City's contention fails in that it does not take into
account the seventy or so owners who have not contracted
with Provident, which results *1290  in Land's End not
being under common ownership. In addition, each unit
has its own utility service.

“Hotel” cannot be construed under the code in accordance
with the meaning commonly ascribed to it by the public
in general. “If the City desires a different meaning for its
ordinance in the future, it may amend, modify, or change
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the same by legislative process.” Ocean's Edge, 430 So.2d
at 475 (quoting Carroll v. City of Miami Beach, 198 So.2d
643, 645 (Fla. 3d DCA 1967). This court is not going to
legislate for the elected officials of Treasure Island.

[4]  In its order, the trial court also held that Provident's
conduct in acting as an on-site rental agent for the owners
of the condominium units was a commercial operation
constituting “an on-going and continuing violation of
the applicable zoning ordinances of the City.” Provident
contends that its conduct was not in violation of the
Code. The term “commercial” is not defined in the Code.
Although counsel for the City alluded to a prohibition
against commercial activity set forth in the Code, we are
unable to locate any provision concerning commercial
activity.

In any event, Provident is not taking any action that the
individual condominium unit owners could not undertake
to do themselves, e.g., advertise the units for rent, rent the
units as many times per year as desired for no less than
one week, collect rent, clean the units between renters,
etc. The condominium documents provide for an on-
site rental agent for the convenience of the unit owners.
Provident was chosen to maintain an on-site office by the
condominium owners' association.

The City argues that Provident's operation at Land's End
caused an increased utilization of the amenities at Land's
End to the detriment of the full-time residents, additional
noise due to late night check-ins and less attention to care
of the facilities by short term visitors. Even if we were
to find that Provident's presence at Land's End somehow
violated the Code, the City has failed to point out how this
would benefit the complaining full-time residents. In fact,
prohibiting Provident's presence on Land's End property
would not change the use of the property, but only require
unit owners to travel across town for rental services. This
may cause even more commotion on the condominium
property.

The presence of a rental agent on condominium property,
who is providing a desired service to the unit owners,
can be deemed an accessory use. Section 29–182 of
the Code provides that “[t]he following uses shall be
allowed within an RM–15 medium residential district ...
(1) Permitted uses: ... [m]ultiple-family dwelling ... (3)
Accessory uses: ... [o]ther accessory uses customarily
incidental to a permitted use ... not involving the conduct

of a business.” The City argues that Provident's activities
on Land's End involve the “conduct of a business” in
violation of the Code. Provident's officers testified that
Provident is a business. Provident's officers also testified
that Provident's activities on Land's End property are
limited to services for Land's End unit owners only.

Provident's activities on Land's End property, in the RM–
15 zoned district is not the “conduct of a business” in the
traditional sense. “Conduct of a business” or “business”
is not defined in the Code. However, we may glean what
are acceptable activities from other permitted accessory
uses in the RM–15 district. For example, rental offices at
apartment complexes, lawn maintenance services at any
multiple family dwelling which maintains its equipment
on the dwelling premises, coin-operated laundry facilities
on multiple family dwelling property and newspaper racks
located on multiple family property. All of these activities
are currently permitted accessory uses on multiple family
property within the RM–15 zoned district.

The City's strict construction of the term “conduct of
business” would prohibit all of these activities. All of
these examples are businesses which operate for a profit,
similar *1291  to Provident's operation at Land's End.
However, because the business which is conducted on
the RM–15 multiple family property serves only the
residents of that particular property, the activities are
permitted as accessory uses. See International Co. v. City
of Miami Beach, 90 So.2d 906 (Fla.1956); City of Miami
Beach v. Uchitel, 305 So.2d 281 (Fla. 3d DCA 1974).
Accordingly, we hold that Provident's activities constitute
a valid accessory use and do not violate the Code.

In addition we hold that under the City's Code, Land's
End is a multiple family dwelling and therefore Mr. Belair
is not limited under the Code to the number of times
he may rent his condominium unit in a calendar year.
The trial court's order granting a permanent injunction
enjoining Mr. Belair from renting his condominium unit
more than six times per year and enjoining Provident
from conducting on-site rental activities is reversed and set
aside.

Reversed.

LEHAN, C.J., and HALL, J., concur.
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PLANNED PARENTHOOD OF GREATER
ORLANDO, INC., etc., Petitioner,

v.
MMB PROPERTIES, etc., Respondent.

No. SC15–1655
|

[February 23, 2017]

Synopsis
Background: Operators of cardiology practice brought
action against nonprofit provider of family planning
services located within same medical complex, alleging
that the nonprofit's planned use of the property to,
among other things, provide abortion services, violated
declarations of restrictions that ran with the land. The
Circuit Court, Osceola County, John E. Jordan, J.,
granted operator's motion for temporary injunction, and
enjoined nonprofit from, among other things, performing
surgical abortions or providing sonographic or other
diagnostic imaging services. Nonprofit appealed and
moved for emergency stay. The District Court of Appeal,
148 So.3d 810, granted the motion for an emergency
stay, but, on the merits, a different panel, 171 So.3d
125, affirmed in part the temporary injunction. Nonprofit
sought discretionary review based on acknowledged
conflict, which was granted.

Holdings: The Supreme Court, Pariente, J., held that:

[1] denial of a motion to modify or dissolve a temporary
injunction is an abuse of discretion where a party can
demonstrate clear legal error or misapprehension of facts
on the part of the trial court; and

[2] trial court's finding that operator was likely to succeed
on the merits in its final injunction proceedings was not
supported by competent, substantial evidence.

District Court of Appeal decision affirming temporary
injunction quashed; case remanded.

Canady, J., filed a dissenting opinion in which Polston, J.,
concurred.

West Headnotes (14)

[1] Injunction
Preservation of status quo

The purpose of a temporary injunction is to
preserve the status quo while final injunctive
relief is sought. Fla. R. Civ. P. 1.610.

1 Cases that cite this headnote

[2] Injunction
Nature of remedy in general

A temporary injunction is provisional by
nature. Fla. R. Civ. P. 1.610.

Cases that cite this headnote

[3] Injunction
Evidence and affidavits

Party moving to dissolve or modify a
temporary injunction entered after notice and
a hearing bears the burden of proof. Fla. R.
Civ. P. 1.610(d).

Cases that cite this headnote

[4] Injunction
Nature of remedy in general

A temporary injunction is an equitable
remedy. Fla. R. Civ. P. 1.610.

1 Cases that cite this headnote

[5] Equity
Nature and source of jurisdiction

A court of equity is a court of conscience;
it should not be shackled by rigid rules of
procedure and thereby preclude justice being
administered according to good conscience.
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Cases that cite this headnote

[6] Equity
Accident

Equity
Mistake

Equity
Fraud

Inherent in equity jurisprudence is the
doctrine that equity will always move to
prevent an injustice engendered by fraud,
accident, or mistake.

Cases that cite this headnote

[7] Injunction
Grounds or cause in general

Because a motion to dissolve an injunction
involves the sufficiency of the equities of the
complaint to justify the injunction in the first
instance, if it appears that the injunction
should not have been granted, it should be
dissolved. Fla. R. Civ. P. 1.610(d).

Cases that cite this headnote

[8] Injunction
Grounds in general

Injunction
Grounds or cause in general

Requiring a threshold showing of changed
circumstances when moving to modify
or dissolve a temporary injunction is
incompatible with equity principles when a
party shows clear misapprehension of the
facts or clear legal error on the part of the trial
court in entering the temporary injunction.
Fla. R. Civ. P. 1.610(d).

1 Cases that cite this headnote

[9] Injunction
Hearing and determination

Just as a trial court's denial of a motion to
modify or dissolve a temporary injunction
when changed circumstances is shown is

an abuse of discretion, denial of a motion
to modify or dissolve is also an abuse of
discretion where a party can demonstrate clear
legal error or misapprehension of facts on the
part of the trial court. Fla. R. Civ. P. 1.610(d).

1 Cases that cite this headnote

[10] Appeal and Error
Permissive or Discretionary Review

Although an issue is not the basis of conflict
jurisdiction, once the Supreme Court grants
jurisdiction, it may, in its discretion, address
other issues properly raised and argued before
the Court.

Cases that cite this headnote

[11] Appeal and Error
De novo review

Appeal and Error
Questions of law or fact

While the Supreme Court must accept a
trial court's findings of fact if supported
by competent, substantial evidence, it may
nevertheless review the District Court of
Appeal's review of those legal conclusions
de novo and review the District Court
of Appeal's conclusions regarding the legal
sufficiency of the evidence supporting the trial
court's factual findings.

Cases that cite this headnote

[12] Appeal and Error
Preliminary injunction;  temporary

restraining order

Although a trial court has wide discretion
in reviewing a temporary injunction, the
trial court's factual determinations must be
supported by competent, substantial evidence.
Fla. R. Civ. P. 1.610.

Cases that cite this headnote

[13] Appeal and Error
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Preliminary injunctive relief;  temporary
restraining order

On review of an temporary injunction
order, the Supreme Court considers only the
evidence before the trial court at the time it
entered its temporary injunction order. Fla. R.
Civ. P. 1.610.

1 Cases that cite this headnote

[14] Injunction
Other particular uses and restrictions

Trial court's finding that operator of
cardiology practice was likely to succeed
on the merits in its final injunction
proceedings against nonprofit provider of
family planning services, based on alleged
violations of declarations of restrictions by,
inter alia, providing abortion services, was not
supported by competent, substantial evidence,
and therefore, issuance of temporary
injunction enjoining nonprofit from providing
abortion services or sonograms was improper;
restrictions permitted outpatient surgical
center if such use was ancillary and incidental
to a physician's practice of medicine, trial
court's finding that nonprofit was not a
“physician's practice of medicine” was belied
by evidence that was in the record and based in
part on evidence not in the record, testimony
did not support finding that abortions were
not ancillary and incidental to nonprofit's
physician's practice of medicine, and trial
court granted relief that was not requested
by enjoining nonprofit from performing
sonograms. Fla. R. Civ. P. 1.610.

Cases that cite this headnote

*919  Application for Review of the Decision of the
District Court of Appeal—Direct Conflict of Decisions,
Fifth District—Case No. 5D14–2920, (Osceola County)

Attorneys and Law Firms

*920  Donald Edward Christopher and Kyle A.
Diamantas of Baker, Donelson, Bearman, Caldwell &
Berkowitz, PC, Orlando, Florida, for Petitioner

Jamie Billotte Moses of Holland & Knight LLP, Orlando,
Florida; Derek James Angell and Dennis Richard
O'Connor of O'Connor & O'Connor, LLC, Winter Park,
Florida; and Maureen Ann Arago and Keith Patrick
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Helene T. Krasnoff of Planned Parenthood Federation
of America, Washington, District of Columbia, and
Maithreyi Ratakonda of Planned Parenthood Federation
of America, New York, New York, for Amicus Planned
Parenthood Federation of America

Opinion

PARIENTE, J.

The conflict issue presented in this case involves the
standard for modifying or dissolving a temporary
injunction. The Fifth District Court of Appeal
“acknowledge[d] conflict with the Third and Fourth
District[s]” as to whether a party moving to modify or
dissolve a temporary injunction must establish “changed
circumstances.” Planned Parenthood of Greater Orlando
v. MMB Properties, 171 So.3d 125, 128 & n.3 (Fla. 5th

DCA 2015). 1  We conclude that requiring a party to
meet the burden of proving changed circumstances even
when a party shows clear misapprehension of the facts or
clear legal error is incompatible with the equity principles
underlying injunctive relief and hold that a trial court
abuses its discretion in not modifying or dissolving a
temporary injunction in such an instance, regardless of
whether the movant shows changed circumstances.

1 We have jurisdiction. See art. V, § 3(b)(3), Fla. Const.

After resolving the conflict issue, we also review the
temporary injunction entered by the trial court in this
case and conclude that the order enjoining Planned
Parenthood of Greater Orlando (“Planned Parenthood”)
from performing certain activities was not based on
competent, substantial evidence. Accordingly, we quash
the Fifth District's decision below to the extent it affirmed

http://www.westlaw.com/Browse/Home/KeyNumber/30k3842/View.html?docGuid=I8b225160fa1811e69f02f3f03f61dd4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3842/View.html?docGuid=I8b225160fa1811e69f02f3f03f61dd4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.610&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.610&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I8b225160fa1811e69f02f3f03f61dd4d&headnoteId=204106972501320190610081017&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212/View.html?docGuid=I8b225160fa1811e69f02f3f03f61dd4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/212k1230/View.html?docGuid=I8b225160fa1811e69f02f3f03f61dd4d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005170&cite=FLSTRCPR1.610&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I8b225160fa1811e69f02f3f03f61dd4d&headnoteId=204106972501420190610081017&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0221015301&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0480546701&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0480546701&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0312902801&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0449814601&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0308515801&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0308515801&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0290474701&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0490284099&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0490284099&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0183797201&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035824253&pubNum=0003926&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_3926_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3926_128
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035824253&pubNum=0003926&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_3926_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3926_128
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035824253&pubNum=0003926&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_3926_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_3926_128
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART5S3&originatingDoc=I8b225160fa1811e69f02f3f03f61dd4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Planned Parenthood of Greater Orlando, Inc. v. MMB Properties, 211 So.3d 918 (2017)

42 Fla. L. Weekly S204

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 4

the trial court's temporary injunction. See Planned
Parenthood of Greater Orlando, 171 So.3d at 130–31.

FACTS AND BACKGROUND

Oak Commons is a medical complex consisting of
approximately eleven acres located near the Osceola
Regional Medical Center. In 1986, the developer of Oak
Commons executed a Declaration of Restrictions (“the
Declaration”) that was duly recorded and expressly ran
with the land. The Declaration covenanted the following:

The property described herein shall not be used for the
following activities without the prior written permission
of [the developer], which shall be granted only in its
sole and unfettered discretion, unless ancillary and
incidental to a physician's practice of medicine:

1. An Outpatient Surgical Center

2. An emergency medical center.

3. A Diagnostic Imaging Center which includes the
following radiographic testing: Fluroscopy [sic], Plane
Film Radiography, Computerized Tomography (CT),
Ultrasound, Radiation Therapy, Mamography [sic]
and Breast Diagnostics, Nuclear Medicine Testing and
Magnetic Resonance Imaging (MRI).

Planned Parenthood purchased the property located
at 610 Oak Commons Boulevard (“Kissimmee Health
Center”) in December 2013. Respondent, MMB
Properties, is a general partnership that has operated
a cardiology practice in Oak Commons since 1996. In
June 2014, approximately one month before Planned
Parenthood opened the Kissimmee *921  Health
Center, MMB Properties filed a single-count complaint
alleging that Planned Parenthood's use of the property
violated the Declaration. The complaint sought a
permanent injunction preventing Planned Parenthood
from performing outpatient surgical procedures, which
MMB Properties alleged included abortions, and from
providing emergency medical services, which allegedly
included the provision of the “Morning After Pill.” The
complaint was supported by an affidavit of Dr. John
Massey, a cardiologist and one of the general partners of
MMB Properties, as well as a zoning verification letter
that Planned Parenthood sent to the City of Kissimmee
inquiring whether it could operate an “Out Patient

Surgical Center” at the Kissimmee Health Center and an
application Planned Parenthood submitted to the Florida
Agency for Health Care Administration to operate an
abortion clinic.

Soon after MMB Properties filed the complaint,
MMB Properties moved to temporarily enjoin Planned
Parenthood from “performing abortions, providing
outpatient surgical services, or providing emergency
medical services, including emergency contraception
(including administering the ‘Morning After Pill’), until

this lawsuit is fully resolved on the merits.” 2  Planned
Parenthood filed its answer, affirmative defenses, and a
memoranda of law in opposition to the complaint and
MMB Properties' temporary injunction motion, along
with an affidavit of its then-CEO, Jenna Tosh. Two
business days after Planned Parenthood opened the
Kissimmee Health Center to the public, the trial court held
a hearing on MMB Properties' motion for a temporary
injunction. At the hearing, Ms. Tosh and Martha Haynie,
a board member and the treasurer of Planned Parenthood,
testified on Planned Parenthood's behalf. Dr. Massey
and Dr. Jose Fernandez, a family physician who actively
opposes abortions, testified on behalf of MMB Properties.

2 The temporary injunction motion was also supported
by an affidavit of Dr. Massey, who averred that the
performance of abortions at the Kissimmee Health
Center was “obnoxious and out of harmony with the
rest of the offices in Oak Commons Medical Park.”
However, the trial court did not grant the temporary
injunction on this basis.

Ms. Tosh testified that Planned Parenthood was a
nonprofit organization that intended to perform surgical
abortions at its then recently opened Kissimmee Health
Center. Ms. Tosh further testified that abortions represent
less than one percent of the total number of services
Planned Parenthood provides and do not constitute a
significant portion of the services Planned Parenthood
intended to provide at the Kissimmee Health Center.
Rather, Ms. Tosh testified that Planned Parenthood
provides all FDA-approved methods of contraception,
breast and cervical cancer screenings, and a “whole scope
of primary preventative care for women.” Ms. Tosh
further testified that all of its services, including surgical
abortions, could be performed in its building without
having a surgical suite.
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Testimony during the hearing also adduced that Planned
Parenthood employed a salaried medical director,
Dr. Merri Morris, a board-certified obstetrician and
gynecologist (“OBGYN”), as well as four other licensed
physicians who were independent contractors. Ms. Tosh
testified that Dr. Morris would soon begin working
exclusively for the Kissimmee Health Center. Ms. Tosh
also testified that while surgical abortions were routinely
referred to as surgery, she did “not agree that surgical
abortions entails what is usually thought of as surgery.”
Additionally, Ms. Tosh testified that Planned Parenthood
*922  was independent of the national organization,

Planned Parenthood Federation of America.

Ms. Haynie testified that, as treasurer of Planned
Parenthood, she was familiar with the costs that the
organization incurred in establishing the Kissimmee
Health Center. Specifically, Ms. Haynie testified that if
Planned Parenthood were required to move its operations
from the Kissimmee Health Center to another location,
that process would take approximately eighteen months
and cost Planned Parenthood slightly over $700,000 in lost
revenue.

Dr. Massey testified that abortion is a surgical procedure
and that the Declaration's restrictive covenants applied
equally to his practice as it did to Planned Parenthood's.
For instance, Dr. Massey testified that his practice could
not conduct cardiac catheterizations because they are
considered a surgical procedure. Dr. Fernandez testified
that surgical abortions are surgical procedures because
they involve “instrumentation, a woman usually under
some form of anesthesia, and the extraction of bodily
fluid and tissues.” Approximately one week after the
hearing, the trial court granted MMB Properties' motion
for a temporary injunction, finding that MMB Properties
had a substantial likelihood of showing that performing
surgical abortions would violate the Declaration and
that such procedures are not incidental to a physician's
practice of medicine. Additionally, the trial court enjoined
Planned Parenthood from providing sonographic or other
diagnostic imaging services such as ultrasounds.

Post–Temporary Injunction
Motion and Supporting Affidavits

Five days later, Planned Parenthood filed a “Motion to
Reconsider, Dissolve, or Modify Order Granting Motion

for Temporary Injunction” in the trial court (“motion
to modify or dissolve”). The motion alleged that the
temporary injunction was “based on an erroneous reading
of the Declaration, and includes several additional errors
of law and fact.” The motion specifically requested
modification of the temporary injunction order “to
provide sonograms or other diagnostic imaging services
as Plaintiff MMB [Properties] never sought any relief
precluding rendition of those services, either in its
Complaint or in Plaintiff's Motion for Temporary
Injunction.” The motion did not acknowledge any
change in the underlying facts or law from when the
temporary injunction was entered, but argued that the
trial court misapprehended the facts as presented to the
court during the evidentiary hearing. The motion also
sought clarification of what procedures were enjoined
by the temporary injunction in addition to prohibiting
performing surgical abortions and sonographic or other
diagnostic imaging services.

In support of its motion, Planned Parenthood submitted
a supplemental affidavit of Ms. Tosh and affidavits of
three additional individuals involved with the planning

and construction of the Kissimmee Health Center. 3  In
response, MMB Properties argued that the motion simply
“rehashe[d] testimony already considered” and failed to
show a change in facts or circumstances. The trial court
summarily denied Planned Parenthood's motion to *923
modify or dissolve the temporary injunction without
explanation and without holding a hearing.

3 The following individuals submitted affidavits:
Thomas R. Harbert, the attorney whose firm
represented Planned Parenthood in connection with
its acquisition of the Kissimmee Health Center;
Matthew Harkins, a licensed general contractor
who oversaw the planning and renovation of the
Kissimmee Health Center; and Dr. Merri Morris,
who has been the medical director of Planned
Parenthood since September 2012.

The Fifth District Stay Panel Opinion

Planned Parenthood appealed the temporary injunction
and the denial of its motion to modify or dissolve
the temporary injunction to the Fifth District. Planned
Parenthood also filed an emergency motion seeking
to stay the temporary injunction pending the Fifth
District's opinion on the appeal. The Fifth District stay
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panel, 4  in considering the evidence before the trial
court at the time of the temporary injunction order as
well as the supplemental affidavits, concluded that “the
trial court erred as a matter of law when it enjoined
Planned Parenthood from providing sonographic and
other diagnostic imaging services because MMB never
requested this relief in its pleadings or in its motion for
temporary injunction.” Planned Parenthood of Greater
Orlando. v. MMB Properties, 148 So.3d 810, 812 (Fla. 5th
DCA 2014). The stay panel also concluded:

Planned Parenthood is likely to succeed on the merits
regarding the portion of the injunction that prevents it
from providing surgical procedures. The Declaration of
Rights allows surgery to occur in the Oak Commons
Medical Center so long as it is “ancillary and incidental
to a physician's practice of medicine.” The trial court
found that Planned Parenthood is not a “physician's
practice” because it is a § 501(c)(3) tax-exempt nonprofit
organization. Simply because an organization chooses
to obtain nonprofit status does not mean that it is not
a physician's practice. The trial court's other findings
with respect to this issue are similarly unsupported by
the record. When examining the record as a whole,
including the affidavits Planned Parenthood filed in
support of its motion for rehearing, there is a likelihood
that Planned Parenthood will prevail on appeal, either
because it is not an Outpatient Surgical Center or,
even if it is, the surgeries it performs are ancillary to a
“physician's practice.”

Id. Lastly, the stay panel noted that “Planned Parenthood
has sufficiently proved that it will suffer harm absent a
stay.” Id.

4 The stay panel consisted of Judges Evander, Cohen,
and Lambert.

The Fifth District Merits Panel Opinion

On appeal, a different panel of the Fifth District reversed
the stay panel, holding that the stay panel should
not have considered the affidavits filed in connection
with the motion to modify or dissolve the temporary

injunction. 5  Planned Parenthood, 171 So.3d at 128.
The Fifth District, addressing the trial court's denial of
Planned Parenthood's motion to modify or dissolve the
temporary injunction, stated that Planned Parenthood
“needed to establish changed circumstances which it did

not do,” and acknowledged conflict with the Third and
Fourth District Courts of Appeal. Id. at 128 & n.3
(citation omitted).

5 The merits panel consisted of Judges Lawson, Palmer,
and Evander. Judge Evander concurred in part and
dissented part.

Addressing the merits of the temporary injunction order,
the Fifth District construed the Declaration de novo and
concluded that the restrictive covenant at issue “prohibits
the property from being used as an outpatient surgical
center, the common and ordinary meaning of which is
a facility or place for, or for the purpose of, performing
outpatient surgical procedures.” Id. at 130. Based on this
construction, the Fifth District concluded that the trial
court's factual findings were supported by competent,
substantial evidence, *924  including its finding that
Planned Parenthood's “performance of abortions was
not ancillary or incidental” to Planned Parenthood's
physician's practice of medicine. Id. Accordingly, the
Fifth District affirmed in part the temporary injunction
enjoining Planned Parenthood from performing abortions
at the Kissimmee Health Center. Judge Evander, who sat
on both panels, contested the conclusion, based on the
limited evidence before the temporary injunction hearing,
“that MMB met its burden of showing a substantial
likelihood of success on the merits.” Id. at 133 (Evander,
J., concurring in part, dissenting in part).

Planned Parenthood sought discretionary jurisdiction in
this Court based on the acknowledged conflict regarding
the changed circumstances requirement and moved the
Fifth District to stay issuance of the mandate. After the
Fifth District denied the motion, Planned Parenthood
moved this Court to review the denial. We granted
jurisdiction and stayed the proceedings below pending
disposition of this case.

ANALYSIS

I. The Changed Circumstances Requirement when
Moving to Modify or Dissolve a Temporary Injunction

[1]  [2] As this Court acknowledged long ago, the
purpose of a temporary injunction is to preserve the status
quo while final injunctive relief is sought. See Sullivan v.
Moreno, 19 Fla. 200, 215 (1882); see also Grant v. Robert
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Half Intern., Inc., 597 So.2d 801, 801–02 (Fla. 3d DCA
1992) (“The purpose of a temporary injunction is not to
resolve a dispute on the merits, but rather to preserve
the status quo until the final hearing when full relief may
be granted.”). A temporary injunction is provisional by
nature. Thus, once a temporary injunction order is entered
and pending a trial on the final injunctive relief sought,
a party may seek to modify or dissolve the temporary
injunction pursuant to Florida Rule of Civil Procedure
1.610(d), which provides:

A party against whom a temporary
injunction has been granted may
move to dissolve or modify it at any
time. If a party moves to dissolve or
modify, the motion shall be heard
within 5 days after the movant
applies for a hearing on the motion.

[3] The party moving to dissolve or modify a temporary
injunction entered after notice and a hearing bears the
burden of proof. See Orlando Orange Groves Co. v.
Hale, 107 Fla. 304, 144 So. 674, 676 (1932). The Florida
Rules of Civil Procedure, however, do not specify that
the party carrying the burden must demonstrate “changed
circumstances” or “changed conditions” when moving to
dissolve or modify a temporary injunction pursuant to
rule 1.610(d). Despite the absence of such a requirement
in the Florida Rules of Civil Procedure, the First, Second,
Third, and Fifth District Courts of Appeal all require
such a threshold showing. See Brock v. Brock, 667 So.2d
310, 311–12 (Fla. 1st DCA 1995); Hunter v. Dennies
Contracting Co., 693 So.2d 615, 616 (Fla. 2d DCA 1997);
Fong v. Courvoisier Courts Condo. Ass'n, Inc., 81 So.3d
562, 563 (Fla. 3d DCA 2012); Highway 46 Holdings, LLC
v. Myers, 114 So.3d 215, 221 (Fla. 5th DCA 2012).

The Fourth District, however, has rejected this rigid
application of the changed circumstances rule. See Minty
v. Meister Fin. Grp., Inc., 132 So.3d 373, 376 (Fla. 4th
DCA 2014); Precision Tune Auto Care, Inc. v. Radcliff,
731 So.2d 744, 745 (Fla. 4th DCA 1999). As the Fourth
District explained in Precision Tune Auto Care, Inc.:

We do not agree ... that a trial court cannot grant a
motion to dissolve a temporary injunction where the
arguments *925  or evidence in support of the motion

to dissolve could have been raised at the hearing on the
temporary injunction. Such a bright line rule would, in
our opinion, be inconsistent with two well-established
principles. First, the “granting and continuing of
injunctions rests in the sound discretion of the Court,
dependent upon surrounding circumstances.” Davis v.
Wilson, 139 Fla. 698, 190 So. 716, 718 (1939) and cases
cited. Second, a trial court has the inherent authority
to reconsider a non-final order and modify or retract it.
Hunter v. Dennies Contracting Co., 693 So.2d 615 (Fla.
2d DCA 1997). See also N. Shore Hosp., Inc. v. Barber,
143 So.2d 849 (Fla. 1962).

We conclude that a trial court's decision as to whether
to reconsider, on a motion to dissolve, a temporary
injunction entered after notice and a hearing, is
discretionary, regardless of whether the arguments or
evidence could have been brought to the attention of
the court at the hearing on the injunction. Although the
opinion in Hunter observed that it was incumbent on
the party moving to dissolve the temporary injunction
to demonstrate a change of circumstance, the court
also recognized that the trial court's decision not to
reconsider was discretionary.

731 So.2d at 745–46 (footnote omitted). Thus, as
the Fourth District recognized, establishing changed
circumstances as a threshold requirement before a trial
court may modify or dissolve a temporary injunction
is at odds with this Court's longstanding maxim that
“[w]ide judicial discretion rests in the court in the granting,
denying, dissolving, or modifying injunctions.” Shaw v.
Palmer, 54 Fla. 490, 44 So. 953, 954 (1907).

[4]  [5]  [6]  [7]  [8] A temporary injunction is an
equitable remedy. As we have explained, “a court of equity
is a court of conscience; it ‘should not be shackled by
rigid rules of procedure and thereby preclude justice being
administered according to good conscience.’ ” Wicker
v. Bd. of Pub. Instr. of Dade Cty., 106 So.2d 550, 558
(Fla. 1958) (quoting Degge v. First State Bank of Eustis,
145 Fla. 438, 199 So. 564, 565 (1941)). Also “[i]nherent
in equity jurisprudence is the doctrine that equity will
always move to prevent an injustice engendered by fraud,
accident or mistake.” Hedges v. Lysek, 84 So.2d 28, 31
(Fla. 1955). Because “[a] motion to dissolve an injunction
involves the sufficiency of the equities of the complaint to
justify the injunction in the first instance ... if it appears
that the injunction should not have been granted, it
should be dissolved.” Coastal Unilube, Inc. v. Smith, 598
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So.2d 200, 201 (Fla. 4th DCA 1992). Thus, requiring
a threshold showing of changed circumstances when
moving to modify or dissolve a temporary injunction is
incompatible with equity principles when a party shows
clear misapprehension of the facts or clear legal error
on the part of the trial court in entering the temporary
injunction.

[9] In this case, the temporary injunction order granted
relief that was never sought or tried, was vague in its
description of the activity enjoined, Planned Parenthood,
171 So.3d at 127, and, as Planned Parenthood's motion to
modify or dissolve alleged, was based on erroneous factual
findings. In short, the temporary injunction in this case
frustrated the status quo, rather than preserved it, and
denial of the motion to modify or dissolve the temporary
injunction necessarily thwarted the preservation of the
status quo. Accordingly, we hold, just as a trial court's
denial of a motion to modify or dissolve a temporary
injunction when changed circumstances is shown is an
abuse of discretion, denial of a motion to modify or
dissolve is also an abuse of discretion where a party can
demonstrate clear legal error or misapprehension *926
of facts on the part of the trial court. Therefore, we reject
the bright line changed circumstances rule for modifying
or dissolving a temporary injunction as articulated by the
First, Second, Third, and Fifth Districts.

II. The Temporary Injunction Order

[10] Planned Parenthood next requests this Court's
review of the Fifth District's decision affirming in part
the trial court's temporary injunction order in this
case. “Although this issue was not the basis of conflict
jurisdiction, once the Court grants jurisdiction, it may,
in its discretion, address other issues properly raised
and argued before the Court.” State v. T.G., 800 So.2d
204, 210 n.4 (Fla. 2001). Mindful that the temporary
injunction proceeding in this case has spanned more than
two years, and in order to bring judicial resolution of this
protracted temporary injunction proceeding, we exercise
our discretion to consider whether the Fifth District erred
in affirming in part the trial court's order temporarily
enjoining Planned Parenthood from performing abortions
at its Kissimmee Health Center, an issue that the parties
have raised and extensively argued before this Court.

[11]  [12] While this Court must accept a trial court's
findings of fact if supported by competent, substantial
evidence, we may nevertheless review the Fifth District's
review of those legal conclusions de novo and review
the Fifth District's conclusions regarding the legal
sufficiency of the evidence supporting the trial court's
factual findings. See Naegele Outdoor Advert. Co. v.
City of Jacksonville, 659 So.2d 1046, 1046–47 (Fla.
1995). Although a trial court has wide discretion
in reviewing a temporary injunction, the trial court's
factual determinations must be supported by competent,
substantial evidence. Concerned Citizens for Judicial
Fairness v. Yacucci, 162 So.3d 68, 72 (Fla. 4th DCA 2014).

[13] Our review of the temporary injunction order,
however, does not take into consideration the
supplemental affidavits Planned Parenthood submitted to
the trial court in support of its motion to dissolve or
modify the temporary injunction. Rather, we consider
only the evidence before the trial court at the time it
entered its temporary injunction order.

Trial Court's Factual Findings
Supporting Temporary Injunction

[14] The temporary injunction at issue concerns the
enforcement of the Declaration. The Declaration states:

The property described herein shall not be used for the
following activities without the prior written permission
of [the developer], which shall be granted only in its
sole and unfettered discretion, unless ancillary and
incidental to a physician's practice of medicine:

1. An Outpatient Surgical Center.

2. An emergency medical center.

3. A Diagnostic Imaging Center which includes the
following radiographic testing: Fluroscopy [sic], Plane
Film Radiography, Computerized Tomography (CT),
Ultrasound, Radiation Therapy, Mamography [sic]
and Breast Diagnostics, Nuclear Medicine Testing and
Magnetic Resonance Imaging (MRI).

(Emphasis added.) None of the terms in the Declaration
are defined. At the outset, we agree with the Fifth District's
interpretation of the Declaration as “prohibit[ing] the
property from being used as an outpatient surgical
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center,” which “is a facility or place for, or for the purpose
of, performing outpatient surgical procedures.” Planned
Parenthood, 171 So.3d at 130. Therefore, we are left
to determine whether Planned Parenthood may perform
surgical abortions under the Declaration's exception,
which provides that outpatient *927  surgical procedures
may be performed so long as they are “ancillary and
incidental to a physician's practice of medicine.”

The trial court concluded that Planned Parenthood
“is not a ‘physician's practice’ as that term is
defined in the Declaration[ ],” and, therefore, the
Declaration's exception for uses that are “ancillary and
incidental to a physician's practice of medicine,” did not
apply. This conclusion was based on the trial court's
findings that Planned Parenthood is a 501(c)(3) tax-
exempt nonprofit organization and “many of [Planned
Parenthood's] services fall well beyond the traditional
ambit of a ‘physician's practice of medicine,’ ” because
Planned Parenthood “is heavily involved with various
educational, advocacy, and community outreach activities
in furtherance of its mission as a nonprofit corporation.”

Planned Parenthood correctly notes, however, that
the Declaration does not define “physician's practice.”
Further, the record does not reveal any testimony
or other evidence that could support the trial court's
finding that Planned Parenthood “is heavily involved with
various educational, advocacy, and community outreach
activities in furtherance of its mission as a nonprofit
corporation.” In fact, Planned Parenthood's CEO, Ms.
Tosh, testified that Planned Parenthood was not involved
with educational, advocacy, and community outreach
activities:

Planned Parenthood of Greater
Orlando is an independent non-
profit organization with our own
staff and our own—we carry an
independent budget. And Planned
Parenthood Federation of America
is the national arm. There are 68
Planned Parenthood affiliates in
the United States that voluntarily
affiliate with Planned Parenthood
Federation of America. Planned
Parenthood Federation is also our
accrediting agency and provides

guidance and consultation on a wide
range of issues for affiliates.

The trial court also concluded that Planned Parenthood
could not be a “physician's practice” because Planned
Parenthood “just recently hired a physician as a medical
director. The medical director currently works one day
a week in Jacksonville for another affiliate of Planned
Parenthood Federation of America and spends some time
each week at [Planned Parenthood's] other two Orlando-
area locations.” However, Ms. Tosh testified at the initial
temporary injunction hearing that Planned Parenthood
employed a medical doctor, who Planned Parenthood had
“access to ... at all times.”

Accordingly, the trial court's finding that Planned
Parenthood is not a “physician's practice” is unsupported
by competent, substantial evidence. The trial court
concluded, however, that even if Planned Parenthood
could be considered a “physician's practice,” its “intended
violative uses are neither ‘ancillary’ nor ‘incidental’
sufficient to bring them within the exception,” because
Planned Parenthood's witnesses, Ms. Tosh and Ms.
Haynie, testified that abortions were a “substantial” and
“central” Planned Parenthood service.

The trial court acknowledged that Ms. Tosh asserted
in her affidavit that “surgical abortions are expected to
comprise less than 1% of [Planned Parenthood's] services,”
but found “this asserted statistic is offered out of context
in light of the totality of the evidence.” This finding
is also unsupported by competent, substantial evidence.
There was no evidence before the trial court prior to its
entry of the temporary injunction regarding the number of
surgical abortions likely to be performed, except for Ms.
Tosh's statement that the number of surgical abortions
performed would likely constitute approximately one
percent of Planned Parenthood's activities *928  and
“would also likely constitute a very small percentage
of the total services provided at the Kissimmee Health
Center.” Indeed, cross-examination of Ms. Tosh during
the temporary injunction hearing reveals the same:

Q. Where—at the very bottom, you—you affirm under
oath that abortions represent less than 1 percent of
the total number of services that Planned Parenthood
provides; is that right?
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A. That's correct.

Q. So is it fair to say, given that it is such a nominal
percentage of total services, that if the Court were
to say, “Maintain the status quo. Don't start doing
abortions until the Court has the chance to have a
full hearing on this matter,” that Planned Parenthood
would not be—its practice, its operation would not be
harmed or disrupted? That's true, isn't it?

A. No, it's not true.

Q. So 1 percent constitutes a significant portion of what
Planned Parenthood plans to do? No pun intended.

A. We believe in providing reproductive healthcare to
our patients. And so any interference in our ability
to comprehensively care for our patients would be a
substantial burden on our practice.

Further, Ms. Haynie's testimony during the temporary
injunction hearing cannot also be construed to support
the trial court's factual finding that performing surgical
abortions is “central” to Planned Parenthood's physician's
practice, but rather central to Planned Parenthood's
revenue because revenue from other medical services
could be attributable to the performance of surgical
abortions:

Q. Ms. Haynie, breaking out the abortions is a—is a
false premise, is that correct, because the abortions are
central to the rest of the practice that you perform—or
that Planned Parenthood of Greater Orlando performs
in its facility?

A. That's correct.

Q. In other words, patients that come in for abortions
lots of times come back in for lots of other female
gynecological services; is that correct?

A. Yes.

Q. And if you don't perform abortions, then those
patients never come in?

A. That's correct.

Q. And likewise with patients that you're providing
gynecological services for, if you don't provide abortion
services and they have need for abortion services, they're

more likely to go someplace else, and that revenue
would be lost, correct?

A. That's correct.

Q. So is that the reason that you find it difficult to break
out revenues for abortion services specifically?

A. I don't think that would be a relevant number.

Neither Ms. Haynie's nor Ms. Tosh's testimony, then,
support the trial court's finding that abortions are
not ancillary and incidental to Planned Parenthood's
physician's practice of medicine. At best, the testimony
relates only to how the performance of surgical abortions
affects Planned Parenthood's revenue, not whether the
actual performance of surgical abortions was central or
an otherwise substantial component of its physician's
practice. Accordingly, the trial court's conclusion that
abortions would be “substantial” and “central” to
Planned Parenthood's physician practice is simply not
supported by competent, substantial evidence in the
record.

Regardless of the testimonial supplemental affidavits,
we conclude that the trial court erred in granting the
temporary injunction because the trial court's conclusions
supporting its entry of a temporary injunction order were
not based on competent, substantial evidence. Indeed, the
trial court's temporary injunction order at *929  times
completely misstated facts adduced during the temporary
injunction hearing and, at other times, based factual and
legal conclusions on facts not appearing in the record at
all, including: Planned Parenthood engaged in advocacy
and outreach activities, when testimony adduced at trial
indicated that it was actually the national organization,
Planned Parenthood Federation of America, that engaged
in these activities; Planned Parenthood recently hired
a medical director when it in fact already employed a
medical doctor; and that performing abortions would be
substantial and central to Planned Parenthood's physician
practice when testimony adduced at trial confirmed that
the performance of abortions would represent less than
one percent of the total number of services Planned
Parenthood provides. In addition, as the Fifth District
correctly noted, the trial court granted relief that was not
requested by “temporarily enjoining Planned Parenthood
from performing sonograms.” Planned Parenthood, 171
So.3d at 127.
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Because there is a lack of competent, substantial evidence
to support the trial court's factual findings and resulting
conclusion that MMB Properties was likely to succeed
on the merits in the final injunction proceeding, the Fifth
District erred in affirming the trial court's conclusion as
to this temporary injunction prong. Because the party
seeking a temporary injunction must establish that the
party has demonstrated a substantial likelihood of success
on the merits, and because this prong was not established,
this error alone requires that the temporary injunction
order be vacated. See Provident Mgmt. Corp. v. City of
Treasure Island, 796 So.2d 481, 485 n.9 (Fla. 2001) (noting
the conjunctive elements of a temporary injunction).

CONCLUSION

Accordingly, we quash in part the Fifth District's decision
below that affirmed the trial court's order temporarily
enjoining Planned Parenthood from performing abortions
at the Kissimmee Health Center and its conclusion
that Planned Parenthood “needed to establish changed
circumstances” in its motion to modify or dissolve the
temporary injunction. Planned Parenthood, 171 So.3d
at 128. Because the stay of the temporary injunction
has been in effect since the Fifth District issued the
stay at the outset of the litigation, the parties will
have substantial additional evidence regarding Planned
Parenthood's activities and whether they, in fact, violate
the Declaration. We remand this case to the Fifth District
with instructions that it be further remanded to the trial
court to conduct permanent injunction proceedings.

It is so ordered.

LABARGA, C.J., and LEWIS, and QUINCE, JJ.,
concur.

CANADY, J., dissents with an opinion, in which
POLSTON, J., concurs.

LAWSON, J., recused.

CANADY, J., dissenting.
“[T]he acknowledged conflict,” majority op. at 924, on
which the majority bases the exercise of express-and-
direct-conflict jurisdiction concerns a question—whether
the dissolution or modification of a temporary injunction
requires a showing of changed circumstances—that was
not presented to the Fifth District for decision and which
the district court therefore necessarily did not decide.
The district court's opinion makes this unmistakably
clear: “In its initial brief, Planned Parenthood does not
challenge the denial of its motion to dissolve or modify
the injunction, much less argue that it established changed
circumstances.” Planned Parenthood of Greater Orlando
v. MMB Properties, 171 So.3d 125, 128 (Fla. 5th DCA
2015). The opinion repeats the point: “None of *930
Planned Parenthood's appellate arguments ... relate to”
the order that “denied the motion to dissolve or modify
the injunction.” Id. at 127 n.1.

The court makes a passing reference to the existing
conflict of the Fifth District's case law with other
districts concerning whether changed circumstances must
be shown to justify modifying or dissolving a temporary
injunction. Id. at 128 & n.3. But that passing reference to
a conflict on an issue that was neither presented for review
nor decided by the district court is not a proper basis
for the exercise of conflict jurisdiction. What the district
court said on this issue had no bearing on the resolution
of the case and thus does not constitute a holding. Such
dicta cannot properly serve as the basis for concluding that
the decision is in express and direct conflict with another
decision.

I therefore dissent. The case should be discharged.

POLSTON, J., concurs.

All Citations
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148 Fla. 195
Supreme Court of Florida, en Banc.

SMITH, County Tax Assessor,
v.

HOUSING AUTHORITY OF
CITY OF DAYTONA BEACH.

Sept. 24, 1941.

Synopsis
Suit by the Housing Authority of the City of Daytona
Beach, Florida, a public body corporate and politic,
against W. Homer Smith, as tax assessor of Volusia
County, Florida, for a permanent restraining order
enjoining defendant from placing on the tax roll certain
property belonging to plaintiff. From an adverse decree,
defendant appeals.

Decree reversed.

TERRELL, BUFORD, and CHAPMAN, JJ., dissenting.

West Headnotes (10)

[1] Injunction
Notice

Injunction
Issues, proof, and variance

A temporary injunction can be obtained upon
mere notice, or even without notice if the
circumstances justify a summary remedy, but
no final decree may be entered in a case unless
there are process, pleadings presenting the
issues, and proof relevant to such issues, in the
absence of a waiver of such formalities.

1 Cases that cite this headnote

[2] Injunction
Process and service

Injunction
Answer or response, and subsequent

pleadings

Where summons was neither issued nor
served in suit for permanent injunction, no
appearance day and time for filing answer
were fixed. F.S.A. §§ 63.04, 63.32.

Cases that cite this headnote

[3] Injunction
Process and service

Where bill of complaint seeking permanent
injunction and purported final order were
filed on the same day, there could have been
no proper mesne process in the suit under
statute prohibiting issuance of summons in
any suit in equity until the bill is filed in the
clerk's office. F.S.A. §§ 63.03, 63.04.

Cases that cite this headnote

[4] Injunction
Preservation of status quo

Injunction
Operation and effect

The purpose of a temporary injunction is the
maintenance of the subject matter in status
quo pending the determination of the cause
and such an order is not conclusive but
the provisions thereof may be merged in or
dissolved by the final decree.

3 Cases that cite this headnote

[5] Injunction
Time for proceedings

Under statute authorizing defendant, either
before or after filing answer, due notice having
been given to adverse party, to move for the
dissolution of any injunction which may have
been granted, a temporary injunction may be
attacked while suit is pending. F.S.A. § 64.05.

1 Cases that cite this headnote

[6] Injunction
Process and service

Injunction
Issues, proof, and variance
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Injunction
Right or necessity

A permanent injunction, granted merely on a
bill of complaint and notice without process
duly issued and served and without the
formality of pleadings or the presentation of
proof, was, in the absence of any waiver,
necessarily erroneous.

1 Cases that cite this headnote

[7] Injunction
Process and service

Injunction
Temporary restraining orders

Where permanent injunction was granted
on bill of complaint and notice without
process duly issued and served and without
the formality of pleadings or presentation of
proof, the recital, contained in order granting
injunction that circuit judge had determined
that notice was given to defendant of
intention to apply for injunction constituted
no more than a finding that defendant had
been properly notified of application for
a temporary restraining order and did not
dispense with necessity of issuance and service
of process essential to validity of permanent
injunction.

2 Cases that cite this headnote

[8] Taxation
Questions of law or fact

That certain corporate property is such as
should be exempted from taxation under
constitutional provisions giving legislature
power to exempt property held for municipal
purposes, but making property of all
corporations subject to taxation unless held
and used exclusively for municipal or other
designated purposes, must be established as a
matter of fact and is not a matter of legislative
definition. Const. art. 9, § 1; art. 16, § 16.

5 Cases that cite this headnote

[9] Taxation

Property of local government or other
public corporations

Property owned by the housing authority
of a municipality, in order to be exempt
from taxation, must be used exclusively for
municipal or other purposes stated in the
organic law and the question of exemption
turns on the nature of the use, which is a
question of fact. Acts 1937, cc. 17981, 17983;
Acts 1939, c. 19510; Const. art. 16, § 16.

4 Cases that cite this headnote

[10] Taxation
Determination and relief;  injunction

A valid permanent injunction restraining tax
assessor from placing property belonging to
housing authority of Daytona Beach on tax
roll, could not be granted without allegation
and proof as to the nature of the use of such
property so as to establish that such property
was used exclusively for municipal or some
other purpose designated in constitutional
provision exempting property used for such
purposes from taxation. Acts 1937, cc. 17981,
17983; Acts 1939, c. 19510; Const. art. 16, § 16.

1 Cases that cite this headnote

*197  **880  Appeal from Circuit Court, Volusia
County; H. B. Frederick, judge.

Attorneys and Law Firms

**881  Curtis Basch, of Daytona Beach, for appellant.

Leon J. C. Harton, of Daytona Beach, for appellee.

Opinion

THOMAS, Justice.

There are deficiencies in the bill of complaint and
procedure in the equity court which render the challenged
decree fatally defective. The allegations of the pleading
on the sole matter involved are so inconsistent with
our former decisions on the subject, which we will cite
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presently, as to make that pleading amendable to attack
upon the ground that it was wholly without equity.

*198  The record of the chancery court is quite brief
and its very brevity seems to emphasize its insufficiency.
There were filed on the same day, May 19, 1941, a bill
of complaint, a notice, and an injunction which was
evidently treated by the parties as a permanent one. To
give the status of the case in the negative there was no
process; no answer; no proof. The notice was addressed
to the appellant as tax assessor of the county, stating that
the appellee would apply on May seventeenth (two days
before the papers were eventually filed) ‘for a permanent
restraining order,’ enjoining the official from placing on
the tax roll the property of the appellee.
[1]  There can be no doubt that under controlling law a

temporary injunction can be obtained upon mere notice,
or for that matter without notice if the circumstances
justify a summary remedy, but it is fundamental that
no final decree may be entered in a case unless there
are process, pleadings presenting the issues and proof
relevant to them. It is true that there may be a waiver of
these formalities but there is not even a suggestion in this
record that the appellant surrendered any of his rights by
stipulation, appearance or otherwise.

[2]  [3]  There having been no issuance or service of
summons, of course no appearance day and time for filing
the answer were fixed. Sections 4 and 32, 1931 Chancery
Act, Acts 1931, c. 14658. There could have been no ‘proper
mesne process' (Section 3, 1931 Chancery Act) in the suit
because ‘no summons in chancery shall be issued from the
Clerk's office in any suit in equity until the bill is filed in
the clerk's office.’ Section 4, 1931 Chancery Act. Here, we
have the extraordinary procedure of filing the bill and the
purported final order on the same day.

[4]  [5]  *199  The obvious purpose of a temporary
injunction is the maintenance of the subject matter in
status quo pending the determination of the cause and,
as the name implies, such an order is not conclusive and
the provisions of it may be merged in, or dissolved by, the
final decree. 28 Am.Jur., Injunctions, p. 447. It may also be
attacked while the suit is pending. The statute of this state
on the subject, Section 4971, Compiled General Laws of
Florida, provides that the defendant ‘may either before or
after answer filed, on due notice being previously given to
the opposite party * * * move the court for the dissolution
of any injunction which may have been granted.’

[6]  [7]  A permanent injunction could not be properly
granted in a suit simply on a notice without process
duly issued and served and without the formality of
pleadings or the presentation of proof in the absence
of any waiver. For this reason alone the decree of the
chancellor should be reversed. It is true that the order
entered in the case contains the recital of the circuit
judge of the determination by him ‘that notice was given
to the defendant * * * of intention to apply for said
injunction,’ but this could be no more than a finding
that the defendant had been properly notified of the
application for a temporary restraining order and could
not have dispended with process.

There is no mention in the record of any proof having been
presented to the chancellor and the court recited only that
he had ‘heard argument on the matter.’ Unquestionably
he based his final decree on the bill of complaint, so we will
now proceed to an analysis of that pleading in the light of
our decisions in State ex rel. Burbridge v. St. John, 143 Fla.
544, 197 So. 131 and State ex rel. Harper v. McDavid, 145
Fla. 605, 200 So. 100, 133 A.L.R. 360, which *200  dealt
with the taxable status of property of housing authorities
created by virtue of Chapter 17981, Laws **882  of
Florida, Acts of 1937. The bill contains the allegations
that the appellee was organize under that statute and
owned certain property in the state. It is averred that
‘pursuant to Chapter 17981, Acts of the legislature of the
State of Florida of 1937 and Chapter 17983, Acts of the
Legislature of the State of Florida, 1937, and Chapter
19510. Acts of the Legislature of the State of Florida,
1939, the hereinabove described property of the Plaintiff is
exempt from all taxation’; that the appellant had assessed
the same for taxation and that he would proceed, unless
enjoined, to put the same on the tax roll.
[8]  Above is set out the substance of the entire bill so far

as it refers to the basis for exemption, the pleader having
proceeded on the theory that ownership by the housing
authority was all that need be shown to support a claim of
exemption. The fallacy of such a position is apparent upon
an examination and comparison of Section 1 of Article IX
and Section 16 of Article XVI of the Constitution. Under
the former power is given to the legislature to exempt
property for municipal purposes but the latter contains the
mandatory provision that ‘the property of all corporations
* * * shall be subject to taxation unless such property
be held and used exclusively for * * * municipal * * *
purposes.’ It is patent, therefore, that the exception in the
organic law relating to the taxation of corporate property
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must be established as a matter of fact and is not one of
legislative definition.

[9]  With reference to the two cases which we have cited
it will be seen that we have held definitely that in order
for property owned by the housing authority *201  to be
free of taxation it must be used exclusively for municipal
or other purposes stated in the organic law, and that the
question of exemption turns on the nature of the use, a
question of fact.

[10]  It seems inescapable that without the allegation and
proof as to the nature of the use of the property there
could not have been established circumstances justifying
the permanent injunction in the case and that a final
decree, based on a presumption that because owned by the
housing authority the use was municipal, had an infirm

foundation. It is but repetition to point out that even if
such an allegation had been present no answer has ever
been filed making it an issue and that so far as can be
learned from the record the final decree was based entirely
upon the bill of complaint and the argument of counsel
who presented it.

For the reasons given the decree is reversed.

BROWN, C. J., WHITFIELD, and ADAMS, JJ., concur.

TERRELL, BUFORD, and CHAPMAN, JJ., dissent.
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