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REPLY ARGUMENT 
 
I. The City’s submission of names did not comply with the Sunshine Law 

because it was an “official act” of the Commission that had to occur at a 
public meeting.  

 
a) The City’s “official act,” triggering the Sunshine Law. 

 
The City’s argument rests entirely on the misguided contention that the 

Commissioners acted individually rather than collectively when they eliminated 84 

applicants for the vacant Commission seat. Yet precedent says that when the 

“individual evaluations were tallied and acted upon, albeit by the unilateral action 

of the city clerk,” it was an official act of the Commission that had to occur in the 

sunshine. Leach-Wells v. City of Bradenton, 734 So. 2d 1168, 1169 (Fla. 2d DCA 

1999); § 286.011(1), Fla. Stat. (2018) (“All meetings of any . . . municipal 

corporation . . . at which official acts are to be taken are declared to be public 

meetings open to the public at all times.”) (emphasis added). 

The City is correct when it says, “where a single individual possesses 

unilateral decision-making authority, a public meeting is not required.” (Answer 

Br. at 7). But the City is wrong in applying that principle to this case. Here, no one 

on the Commission possessed unilateral decision-making authority over the 

creation of the final short list. On the contrary, it took tabulating all the 

Commissioners’ votes together to create the short list. This is unlike the examples 

in the City’s motion of an individual Commissioner preparing a draft ordinance, 

nominating someone to serve on a citizen’s committee, or proposing a regulation, 
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because the creation of the short list was official action on the 84 people whereas 

these examples are not official acts of the Commission.   

Indeed, City Policy 144, which is the City’s procedure for filing vacancies, 

grants no final authority to an individual Commissioner. (App. 23, 15).1 It is only 

after the Commission combines all the Commissioners’ votes together does it have 

a short list from which it can select a winner. If the City’s policy governing the 

vacancy process had provided for unilateral action by the Commissioners—for 

example, allowing each of them to nominate one person to appear before the 

Commission for final consideration—this would have been a different case. But it 

did not. 

And so, this process runs afoul of Leach-Wells and the other cases cited in 

Jackson’s Initial Brief. See Leach-Wells, 734 So. 2d at 1169 (concluding the short-

listing of applicants to be formal action that was required to occur at a publicly 

noticed meeting); Wood v. Marston, 442 So. 2d 934, 938 (Fla. 1983) (holding the 

screening of applicants is an undisputed decision-making “official act”); Silver 

Express Company v. District Board of Lower Tribunal Trustees of Miami-Dade 

Community College, 691 So. 2d 1099, 1100 (Fla. 3d DCA 1997) (finding a 

Sunshine Law violation where the “committee’s function was to weed through the 

various proposals, to determine which were acceptable and to rank them 

                                         
1 Citations to the appendix are (App. #, *) (# = Appendix number, * = page 
number). 
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accordingly”); Krause v. Reno, 366 So. 2d 1244, 1250 (Fla. 3d DCA 1979) 

(concluding screening of applicants to provide flight training services to public 

college must occur at public meeting). 

Indeed, the City’s argument is nothing more than an attempt to evade the 

Sunshine Law, which the Florida Supreme Court has instructed the lower courts 

not to allow. Sarasota for Responsible Gov’t v. City of Sarasota, 48 So. 3d 755, 

762 (Fla. 2010) (holding courts must construe Sunshine law “so as to frustrate all 

evasive devices”). It asks the Court to allow the Commissioners to act on important 

official business without holding a properly noticed public meeting where the 

public can exercise its statutory right to give public comment. §286.0114(2), Fla. 

Stat. (2018) (“Members of the public shall be given a reasonable opportunity to be 

heard on a proposition before a board or commission.”) This is exactly the type of 

“closed-door politics” the Legislature designed the Sunshine Law to prevent. 

Wood, 442 So. 2d at 938. 

Simply put, the point is not whether the Commissioners acted in good faith 

outside of the sunshine—the point is the public can only guess what happened. See 

Palm Beach v. Gradison, 296 So. 2d 473, 478 (Fla. 1974) (explaining 

government’s intent is irrelevant to Sunshine Law analysis). By making the 

important decision on which applicants to short-list for the vacant Commission 

seat, the Commissioners “ignored an important party who also had the right to be 

in the room—the public.”  Brown v. Denton, 152 So. 3d 8, 11 (Fla. 1st DCA 2014). 
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b) The City’s citations provide little support for its position. 

Most of the cases the City cites in support of its position rest on an exception 

to the Sunshine Law for “fact-finding” that does not apply to this case. Indeed, the 

City cites six cases that use this inapplicable exception: 

1) Bennett v. Warden, 333 So. 2d 97 (Fla. 2d DCA 1976) (finding 

“frequent and unpublicized meetings between an executive officer and 

advisors, consultants, staff or personnel under his direction, for the 

purpose of ‘fact-finding’ to assist him in the execution of those duties, 

are not meetings within the contemplation of the Sunshine Law”);  

2) Cape Publications, Inc. v. City of Palm Bay, 473 So. 2d 222 (Fla. 5th 

DCA 1985) (holding committee assisted city manager with “fact-

finding” only, which was not subject to Sunshine Law); 

3) Molina v. City of Miami, 837 So. 2d 462 (Fla. 3d DCA 2002) 

(concluding “a meeting of staff members who serve in a fact-finding, 

advisory capacity” was not subject to Sunshine Law);  

4) McDougall v. Culver, 3 So. 3d 391 (Fla. 2d DCA 2009) (finding no 

public meeting necessary when sheriff used staff in fact-finding and 

advisory capacity);  

5) Jordan v. Jenne, 938 So. 2d 526 (Fla. 4th DCA 2006) (explaining “in 

the present case, the meeting was fact-finding only,” so the Sunshine 

Law did not apply); and 
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6) Sunrise v. News and Sun-Sentinel Co., 542 So. 2d 1354 (Fla. 4th DCA 

1989) (finding no Sunshine Law issue when mayor met with staff for 

fact-finding to assist him with his duties). 

These cases are readily distinguishable from this one because the 

Commission did not engage in fact-finding. Instead, it rendered a decision on 93 

applications, eliminating 84 people from further consideration.  

The City also relies on National Council on Compensation Insurance v. Fee, 

219 So. 3d 172, 178-79 (Fla. 1st DCA 2017), for the proposition that “each 

commissioner’s submission of a list of candidates was his or her own proposal and 

not that of the collegial body.” In this regard, the City’s argument only considers 

half of what happened. It may be that when the Commissioners submitted their 

lists to the Treasurer-Clerk that constituted individual action. But when the 

“individual evaluations were tallied and acted upon,” that was an official act of the 

entire Commission that required a properly noticed public meeting. Leach-Wells, 

734 So. 2d at 1169. Had properly noticed meeting occurred, the public would have 

had the opportunity to comment on all 93 applicants, not just the ones that made 

the short list, and may have changed the way Commissioners voted.  

The City also cites to a few Attorney General Opinions. These opinions are 

not binding and certainly cannot overcome the precedent from the state’s appellate 

courts. See Hardee Cty. v. FINR II, Inc., 221 So. 3d 1162, 1166 (Fla. 2017) 

(explaining Attorney General Opinions are persuasive but not binding). In any 
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event, the opinions are inapposite to this case. Contrary to the City’s argument, the 

Commission’s decisions on 93 applicants for public office are not “akin to the 

memoranda or proposals as contemplated by the Attorney General in the opinions 

referenced” in the City’s brief. (Answer Br. 9). The decisions—just ask the 84 

people the Commission rejected—were final acts of the entire Commission. 

II. The Commission did not cure its Sunshine Law violation because the 
December 31, 2018, meeting was a mere “ceremonial acceptance” and 
“perfunctory ratification” of its action in the shade. 

 
The parties agree that it was possible for the City to “cure” its Sunshine Law 

violation at the public meeting it held on December 31, 2018. But, contrary to the 

City’s argument, the record is clear that the City did not avail itself of this 

opportunity.  

The Florida Supreme Court has explained that “Sunshine Law violations can 

be cured by independent, final action in the sunshine, [as] distinguished from mere 

ceremonial acceptance or perfunctory ratification of secret actions and decisions.”  

Sarasota Citizens for Resp. Gov’t v. City of Sarasota, 48 So. 3d at 765. As the 

Fourth District further clarified in Zorc v. City of Vero Beach, “only a full, open 

hearing will cure a defect arising from a Sunshine Law violation.”  722 So. 2d 891, 

903 (Fla. 4th DCA 1998). 

At the December 31 meeting, the Commission did not revisit the 84 

applicants who did not make the short list. It did not even mention or discuss any 

of them by name. The Commission did not allow those not on the short-list to 
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make presentations. Further, neither the Agenda for the December 31 meeting nor 

Policy 144 provided a means of reconsidering any of the Commission’s earlier 

decisions. Indeed, a review of the meeting, a video of which is part of the record, 

shows the Commission’s actions at the December 31 meeting were the definition 

of “perfunctory ratification of the action taken outside of the sunshine.” Id. 

III. The creation of a new vacancy would not run from the date of judgment 
because Section 114.01(1) is inapplicable to the case, so the City Charter 
controls. 

 
The declaratory judgment Jackson seeks does not ask this Court for a 

judgment “declaring void the election or appointment of the incumbent to office.” 

§ 114.01(1), Fla. Stat. Hence, it does not trigger the provisions of Section 

114.01(1)(l). Instead, Jackson asks this Court to declare that the selection process 

for the vacant Commission seat violated the Sunshine Law. As a result, the case 

law makes clear that any actions taken outside of the sunshine are void ab initio. 

This is an important distinction because void ab initio means void “from the 

beginning.” Black’s Law Dictionary (9th ed. 2009). 

Viewed in the correct light, Jackson’s Complaint asks for a judgment 

declaring the City’s selection process void from the beginning. He is not seeking 

the removal of anyone from office. Jackson’s Complaint requests a judgment 

“declaring the City’s swearing into office of Bryant null and void as a product of 

the Sunshine Law violation.” (App. 2,9). This means that if Jackson is successful, 

Bryant never held the office of City Commissioner. In short, she is not and never 
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was “the incumbent to office” as contemplated in Section 114.01(1)(l). Put another 

way, there is no one to remove from office because no one ever held the office. 

Because Bryant never would have held the seat if Jackson is successful, a 

vacancy in office would have existed since December 12, 2018, when the 

Governor suspended Scott Maddox. (App. 23, 104-05). Under the City Charter, the 

Commission had 20 days to fill the seat before the appointing authority switched to 

the Governor. (App. 23, 112).  

It is understandable that the City would not want the Governor to make the 

appointment, but this a problem of its own making. There was no legal requirement 

for it to include the Charter language that the Governor gets to make the 

appointment after 20 days. Indeed, before 2009, the Charter called for a special 

election in this situation. The City could have drafted the procedure for filing 

vacancies in any number of ways. It now must live with the procedure it chose. 

In its Answer Brief, the City contends that this issue is not properly before 

the Court because the trial court did not reach it. But consideration of this issue is 

within this Court’s authority under Rule 9.040 of the Florida Rules of Appellate 

Procedure, which says “[i]n all proceedings a court shall have such jurisdiction as 

may be necessary for a complete determination of the cause.” Here, “a complete 

determination of the cause” necessitates a decision on the remedy for the Sunshine 

Law violation. Further, the question is purely one of law, the parties have briefed 

the issue, and everything the Court needs to decide the issue appears in the 
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stipulated record on appeal. It would be unnecessary and a waste of judicial 

resources to remand such a question for consideration by the trial court. See United 

States v. Krynicki, 689 F. 2d 289, 291-92 (1st Cir. 1982) (considering an issue on 

appeal for the first time because the issue was a matter of law and the record was 

adequate). Moreover, it is in the interest of justice to consider this question now 

because the public has a right to know how the vacancy in office should be filled. 

See Potter v. Potter, 293 So. 2d 718, 719 (Fla. 1st DCA 1974) (deciding to 

“consider, in the interest of justice,” an argument sua sponte that the trial court did 

not review). 

CONCLUSION 

The City cannot argue around the case law that holds when the 

Commissioners provided their individual lists to the Treasurer-Clerk and he 

“tallied and acted upon” them, this was an “official act” of the Commission that 

required a public meeting under § 286.011(1). Further, the City did not “cure” this 

Sunshine Law violation when it ceremonially ratified the decision it made in the 

shade during the December 31 meeting. Thus, the trial court erred when it granted 

the City’s Motion for Summary Judgment and denied Jackson’s Motion for 

Summary Judgment. Accordingly, Jackson requests that this Court reverse and 

remand with instructions to enter final judgment in his favor. 
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