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STATEMENT OF THE CASE AND FACTS 

Dispensing Organizations and Dewar’s initial application 

In 2014, the Florida Legislature passed the Compassionate Medical Cannabis 

Act of 2014, which authorized the use of low-THC cannabis for certain medical 

conditions.  Ch. 2014-157, Laws. of Fla.  As part of that act, the Department of 

Health (“Department”) was required to license five dispensing organizations (“DO”) 

to cultivate, process and dispense low-THC cannabis.  § 381.986(5), Fla. Stat. 

(2014).  To determine which applicants would receive a DO license, the statute 

divided the state into five regions: Northwest, Northeast, Central, Southeast, and 

Southwest.  Id.  Only one DO license was available in each region.  (R. at 368). 

 In order to determine which applicant would receive the DO license in each 

region, the Department promulgated a scoring methodology via Rule 64-4.002, 

F.A.C. (2015).  That rule required the Department to “substantively review, evaluate, 

and score” DO applications based upon specified criteria.  Rule 64-4.002(2)(a)-(i), 

(5)(a), F.A.C. (2015).  A team of three individuals would review each application, 

and each reviewer was to score those applications independently from the others 

using a promulgated scorecard.  See Rule 64-4.002(5)(a), (b), F.A.C. (2015); Form 

DH8007-OCU-2/2015.  Each reviewer’s score for an applicant was to be combined 

to create an “aggregate score,” with the applicant possessing the highest aggregate 

score in each region receiving a DO license.  Id.  Nothing in this rule or the 
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promulgated scorecard indicated that applications would be ranked instead of 

receiving quantitative scores from the reviewers.   

 However, the Department’s reviewers did not “score” the DO applications.  

Instead, they ranked the applications in comparison to the others in their region.  (R. 

at 223-224) 1.  For example, in a region with seven applicants, the applicant deemed 

to be the best in a specific subcategory would receive a seven.  Id.  The applicant 

considered the worst in that area would receive a one.  Id.  The Department used 

these ranks to create each applicant’s “score” and averaged the “scores” from each 

reviewer to tabulate the aggregate score.  (R. at 226-229).  Quite clearly, these 

rankings only considered applicants in comparison to the others in their region and 

provided no mechanism to compare applicants across regions. 

In July 2015, Dewar Nurseries, Inc. (“Dewar”) submitted a DO application to 

the Department.  (R. at 15).  Dewar submitted its application in the Central Region.  

(R. at 372).  The Department received seven total applications in that region.  Id.  

Dewar’s application received an aggregate score of 3.9542.  Id.  The highest 

aggregate score in the Central Region went to Knox, who received a 5.5458.  Id. 

Thus, the difference between Knox’s “score” and Dewar’s was 1.5916.  Id. 

  

                                                 
1Citations to the record will be as follows: (R. at ___). 
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Medical Marijuana Treatment Centers 

Following an amendment to Article X, Section 29 of the Florida Constitution, 

the Florida Legislature met in special session in 2017 to amend section 381.986, 

Florida Statutes.  (R. at 374-375).  These constitutional and statutory amendments 

allowed the Department to issue Medical Marijuana Treatment Center (“MMTC”) 

licenses, which would permit licensees to grow, process and sell full-strength 

medical marijuana to qualified patients.  (R. at 375).  All DO’s licensed at the time 

of this amendment were granted MMTC licenses.  Id.  Further, the statutory 

amendment required that the Department issue 10 new MMTC licenses by October 

3, 2017.  (R. at 376).  The Department was directed to award some of those licenses 

to prior DO applicants and others who met certain statutory criteria.  The relevant 

language of the amended statute states:  

The department shall license as [MMTC’s] 10 applicants that meet the 

requirements of this section, under the following parameters: 

 

a. As soon as practicable, but no later than August 1, 2017, the 

department shall license any applicant whose application was 

reviewed, evaluated, and scored by the department and which was 

denied a [DO] license by the department under former s. 381.986, 

Florida Statutes 2014; which had one or more judicial challenges 

pending as of January 1, 2017, or had a final ranking within one point 

of the highest final ranking in its region under former s. 381.986, 

Florida Statutes, 2014; which meets the requirements of this section; 

and which provides documentation to the department that it has the 

existing infrastructure and technical and technological ability to begin 

cultivating marijuana within 30 days after registration as a medical 

marijuana treatment center.  
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b. As soon as practicable, the Department shall license one applicant 

that is a recognized class member of Pigford v. Glickman, 185 F.R.D. 

82 (D.D.C. 1999) or In Re Black Farmers Litig., 856 F.Supp. 2d 1 

(D.D.C. 2011). An applicant licensed under this sub-paragraph is 

exempt from the requirements of subparagraph (b)2.  

 

c. As soon as practicable, but no later than October 3, 2017, the 

Department shall license applicants that meet the requirements of this 

section in sufficient numbers to result in 10 total licenses issued under 

this subparagraph, while accounting for the number of licenses issued 

under sub-paragraphs a. and b.  

 

§ 381.986(8)(a)2.a.-c., Fla. Stat. (“MMTC Statute”) (emphasis added). 

 

It is undisputed that Del Favero is not a prior DO applicant.  (R. at 46).  

Following from that, Del Favero never had a DO application reviewed, evaluated or 

scored. 

The legislative staff analysis of the bill that became the MMTC Statute states 

that subsection (8)(a)2.c. above relates to “any remaining licenses” following the 

awards to “one point” and Pigford applicants.  (R. at 402).  The MMTC Statute goes 

on to say that “for up to two of the licenses” issued under this statutory plan, the 

Department “shall give preference” to MMTC applicants that demonstrate specific 

involvement in the citrus industry.  § 381.986(8)(a)3, Fla. Stat. 

Other amendments to the MMTC Statute from that time created a trigger for 

even more MMTC licenses to become available in the future.  Section 

381.986(8)(a)(4), Florida Statutes, provides as follows: 

Within 6 months after the registration of 100,000 active qualified 

patients in the medical marijuana use registry, the department shall 
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license four additional [MMTC’s] that meet the requirements of this 

section.  Thereafter, the department shall license four [MMTC’s] within 

6 months after the registration of each additional 100,000 active 

qualified patients in the medical marijuana use registry that meet the 

requirements of this section. 

 

In summary, for every 100,000 patients in the patient registry, the Legislature 

has mandated that four new MMTC licenses be issued.  The number of active 

qualified patients has grown rapidly in the last year or so.  In the Department’s July 

13, 2018 Office of Medical Marijuana Use Weekly Report, the number of active 

qualified patients had grown to 101,590.2  On March 29, 2019, that number increased 

to 201,708.3  As of the most recent weekly update (issued on August 16, 2019), the 

number is 255,256.4  Therefore, eight new MMTC licenses are now available 

through this statutory trigger, with another four coming along if and when the 

registry reaches 300,000 qualified patients. 

 

                                                 
2This report may be viewed at http://s27415.pcdn.co/wp-

content/uploads/ommu_updates/2018/180713-ommu-update.pdf (last visited on 

August 21, 2019).  Dewar requests that the Court take judicial notice of this 

document (and the other cited weekly reports) pursuant to section 90.202(5), Florida 

Statutes.  See Schriver v. Tucker, 42 So.2d 707, 709 (Fla. 1949). 

3This report may be viewed at https://s27415.pcdn.co/wp-

content/uploads/ommu_updates/2019/032919-Update.pdf (last visited on August 

21, 2019). 

4This report may be viewed at https://s27415.pcdn.co/wp-

content/uploads/ommu_updates/2019/081619-OMMU-Update.pdf (last visited on 

August 21, 2019). 
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Department rulemaking regarding which applicants were “within one point” 

On September 28, 2017, the Department adopted Emergency Rule 64ER17-

3, F.A.C. (2017) in an effort to determine which DO applicants were “within one 

point.”  This emergency rule incorporated by reference a summary of the aggregate 

scores of the applicants that applied for DO licenses.  See Emergency Rule 64ER17-

3(1)(b), F.A.C. (2017).  It also reclassified these “scores” as "final rankings."  Id.  

This emergency rule defined being “within one point” of the highest final ranking in 

a region to mean:  

one integer (i.e., whole, non-rounded number) carried out to four 

decimal points (i.e., 1.0000) by subtracting an applicant's final ranking 

from the highest final ranking in the region for which the applicant 

applied. 

 

 Emergency Rule 64ER17-3(1)(d), F.A.C. (2017). 

 

 The Department adopted another emergency rule in October 2017 that 

provided the following new and expanded interpretation of "within one point”:  

For the aggregate score under the column "Final Rank" one integer (i.e., 

whole, nonrounded number) carried out to four decimal points (i.e., 

1.0000) or for the regional rank under the column "Regional 

Rank" one whole number difference, by subtracting an applicant's 

final ranking from the highest final ranking in the region for which the 

applicant applied (emphasis added). 

 

Emergency Rule 64ER17-7(1)(d), F.A.C. (2017). 
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Thus, the Department’s new interpretation would deem a DO applicant to be 

“within one point” even if it was two or more “points” behind the regional awardee, 

so long as that applicant had the second highest final ranking in the region. 

Regarding the “citrus preference” discussed in subsection (8)(a)3 of the 

MMTC Statute, the Department attempted to promulgate rules that would spell out 

how that “preference” would take effect in a competitive application process and 

which applicants would be eligible for it.  However, Del Favero challenged those 

proposed rules and they were struck down.  See Louis Del Favero Orchids, Inc. v. 

Fla. Dept. of Health, DOAH Case No. 18-2838RP (August 6, 2018).  In the final 

order in that case, the ALJ noted that the plain wording of the MMTC Statute does 

not actually require the Department to provide a citrus preference to any applicants.  

Id. at ⁋ 18-19. 

Keith St. Germain 

 Keith St. Germain Nursery Farms (“Keith St. Germain”) was a prior DO 

applicant in the Southeast region.  (R. at 372).  Only four entities applied for the DO 

license in that region.  Id.  Keith St. Germain had an aggregate score/final ranking 

that was 1.1875 “points” behind the awardee in that region.  Id.  However, it did 

receive the second highest score/rank in its region.  Id. 

Before Emergency Rule 64ER17-7, F.A.C. was promulgated, Keith St. 

Germain filed a petition at the Division of Administrative Hearings (“DOAH”) 
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challenging the Department’s method for determining which DO applicants fit the 

“one point” criteria.  See Keith St. Germain Nursery Farms v. Fla. Dept. of Health, 

DOAH Case No. 17-5011RU.  Del Favero did not move to intervene in that case.  

On October 30, 2017, following the promulgation of the new emergency rule, the 

Department issued a final order adopting a settlement agreement with Keith St. 

Germain and awarding that entity a MMTC license.  (R. at 191-192).  In that final 

order, the Department expressly stated that Keith St. Germain was receiving a 

MMTC license in accordance with the “one point” provision of the MMTC Statute.  

(R. at 191).  Del Favero never challenged this Final Order.  Further, Keith St. 

Germain was never subject to a comparative review against any other applicant, and 

Del Favero never sought a comparative review with Keith St. Germain. 

Nature’s Way 

 Nature's Way Nursery of Miami, Inc. ("Nature's Way) was also a prior DO 

applicant in the Southeast region.  (R. at 372).  Its score/rank was 1.5167 “points” 

behind the regional awardee.  Id.  Further, Nature’s Way had the fourth highest 

score/rank in that region.  Id. 

Nature’s Way filed an application for a MMTC license asserting that it fit the 

"one point" criteria.  (R. at 200).  Nature's Way received a denial letter from the 

Department, and Nature's Way filed an administrative petition challenging that 

action.  Id.  Nature's Way also filed a petition challenging the validity of, amongst 
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other sections, Emergency Rule 64ER17-3(1)(d).  See Nature’s Way Nursery of 

Miami, Inc. v. Fla. Dept. of Health, DOAH Case No. 17-5801RE & 18-720RU.  

Following the promulgation of Emergency Rule 64ER 17-7, Nature’s Way amended 

its rule challenge petition to also include a challenge to that emergency rule’s 

validity.  Id.  Del Favero did not move to intervene in either of these proceedings. 

 On June 15, 2018, Administrative Law Judge (“ALJ”) John Van Laningham 

issued a recommended order concluding that Nature’s Way was entitled to receive a 

MMTC license because its aggregate score was “within one point” of the regional 

awardee’s final rank.  Nature’s Way Nursey of Miami, Inc. v. Fla. Dept. of Health, 

DOAH Case No. 18-0721 (June 15, 2018).  ALJ Van Laningham concluded that the 

Department’s use of rankings instead of quantitative scores for the applicants was 

invalid and constituted an unadopted rule.  He stated that the Legislature’s goal with 

the “within one point” section could not be effectuated unless “the quality of 

[applicants] is expressed in interval data, using numbers that hold quantitative 

content.”  (R. at 260). 

 ALJ Van Laningham added that there was “no way to fix this problem 

retroactively,” but that he had to find a way to adjudicate the question that Nature’s 

Way raised using the “scores” that were issued.  Id.  Based upon testimony from an 

expert in mathematics and statistics, ALJ Van Laningham utilized a formula that 

created a range of possible scores for each applicant.  (R. at 270-276).  ALJ Van 
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Laningham concluded that, using that formula, it could not be forclosed that Nature’s 

Way was “within one point.”  (R. at 273-275).  Therefore, he recommended that 

Nature’s Way be granted a MMTC license.  (R. at 312). 

 Following this recommended order, the Department issued a Final Order 

rejecting ALJ Van Laningham’s findings of fact and conclusions of law in their 

entirety.  (R. at 205).  However, the Department and Nature’s Way also reached a 

settlement agreement through which Nature’s Way was granted a MMTC license.  

(R. at 200-204).  As part of that agreement, the Department explicitly stated that 

Nature’s Way “qualifies as a [MMTC] under” the “one point” provision of the 

MMTC Statute.  (R. at 201).  Del Favero never challenged this settlement agreement.  

Further, Nature’s Way was never subject to a comparative review against any other 

applicant. 

 Also on June 15, 2018, ALJ Van Laningham issued a Final Order holding that 

several portions of Rule 64ER17-7 constituted an invalid exercise of delegated 

legislative authority.  Nature’s Way Nursery of Miami, Inc. v. Fla. Dept. of Health, 

DOAH Case No. 17-5801RE & 18-720RU (Final Order, June 15, 2018).  Emergency 

Rule 64ER17-7(1)(d), F.A.C., which was the basis for Keith St. Germain receiving 

a MMTC license, was among those portions struck down.  Id., p. 91.  The 

Department appealed this Final Order, but voluntarily dismissed that appeal in April 
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2019.  See Fla. Dept. of Health v. Nature’s Way Nursery of Miami, Inc., Florida 1st 

DCA Case No. 1D18-2929. 

Dewar’s petition and associated litigation 

 On July 19, 2018, Dewar sent a letter to the Department requesting registration 

as a MMTC on the basis that it also fit the “one point” criteria.  (R. at 13).  In its July 

26, 2018 letter denying this request, the Department stated that Dewar's 2015 DO 

application had been scored and denied, as required by the MMTC Statute.  (R. at 

8).  However, the Department concluded that Dewar "did not have a final score 

within one point of the highest scoring applicant in its region."  (R. at 8-9).  The 

Department’s letter did not specify what method the Department used to determine 

whether Dewar's aggregate score was "within one point" of the Central region 

awardee.   

The Department later argued that, pursuant to the previously-mentioned staff 

analysis of the bill that became the MMTC Statute, the “Legislature knew what the 

Final Ranks were” and which applicants met them.  (R. at 380).  The Department’s 

reasoning for this was that the staff analysis included the “scores” for each DO 

applicant.  (R. at 372, 379-380).  However, pursuant to those “scores,” neither Keith 

St. Germain nor Nature’s Way fit the “one point” criteria.  Id. 

Dewar filed an administrative petition with the Department on August 15, 

2018 challenging this denial.  (R. at 14).  The Department forwarded Dewar’s 
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petition to the DOAH on August 23, 2018 for a formal administrative hearing.  (R. 

at 24-25).  The Department also forwarded four petitions from other DO applicants 

who were seeking MMTC licensure pursuant to the “one point” provision. (R. at 85).  

 On August 27, 2018, the Department sent a letter to various parties alerting 

them to the five “one point” petitions being referred to DOAH.  Id.  The Department 

alerted these parties to its belief that, if the “one point” petitioners succeeded in their 

challenges, the two potential “citrus preference” licenses could potentially be gone.  

Id.  Based upon this belief, the Department informed these parties that they should 

take whatever “appropriate legal action” they deemed necessary.  Id. 

 Del Favero moved to intervene in all five “one point” cases at DOAH on 

August 31, 2018.  (R. at 39).  Del Favero stated that it has been prepared to file a 

MMTC application “since prior to October 3, 2017.”  (R. at 47).  That date precedes 

the licensure of both Keith St. Germain and Nature’s Way.  In a clear reference to 

those two entites, Del Favero noted in its motion that the Department had “awarded 

two licenses to previously denied [DO] applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region” pursuant to the 

MMTC Statute.  (R. at 40-41).  Del Favero also stated that the Keith St. Germain 

and Nature’s Way licenses counted amongst the 10 that the Department was required 

to issue pursuant to the MMTC Statute.  Id.  At no point in this or any other case did 
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Del Favero move for comparative review of its (at that time hypothetical) application 

with Keith St. Germain’s or Nature Way’s.  

Del Favero’s motion to intervene was never granted.  ALJ G.W. Chisenhall, 

who was assigned to all five “one point” cases, issued an order stating that he was 

going to “defer ruling” on the motion until other issues were resolved.  (R. at 165).  

However, he never revisited this issue. 

On September 7, 2018, ALJ Chisenhall entered an order requiring Dewar and 

the other petitioners to file a memorandum addressing how many licenses were 

currently available through the MMTC Statute.  (R. at 101).  Dewar and the other 

petitioners filed a joint brief to that effect on September 14, 2018.  (R. at 170).  In 

that filing, the “one point” petitioners collectively argued that, according to the plain 

wording of the MMTC Statute, there is no limit on the number of applicants who 

can be licensed through the “one point” provision.  (R. at 178).  That is based on the 

statute’s directive that the Department “shall license any applicant” fitting the 

criteria of that subsection. 

The ALJ never ruled on the issue of how many licenses were available.  In 

fact, ALJ Chisenhall never addressed the number of licenses available again for the 

remainder of this litigation.  Instead, following the submission of the requested 

memoranda, he issued an order to show cause why jurisdiction should not be 

relinquished to the Department.  (R. at 424).  ALJ Chisenhall stated that he was 
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“uncertain whether any material facts” were truly in dispute in these cases.  

Seemingly discounting ALJ Van Laningham’s reasoning and findings in the 

Nature’s Way orders, ALJ Chisenhall stated that there appeared to him to be “no 

disputed issues of material fact that, if resolved, could qualify [Dewar] for 

registration as a [MMTC].”  (R. at 425).  He ordered the parties to respond to this 

order within five days as to whether this was correct and whether jurisdiction should 

be relinquished.  Id. 

 Dewar filed its response to this order on October 15, 2018.  (R. at 456). In it, 

Dewar pointed to the licensure of Keith St. Germain and Nature’s Way and noted 

how similarly situated Dewar was to them.  (R. at 456-461).  The “clearly 

contradictory actions” of licensing those entities and denying Dewar were said to 

show a “significant dispute of fact regarding the scoring methodology the 

Department [was] utilizing…”  (R. at 457).  Further, Dewar argued that licensing 

those entities but not Dewar would constitute arbitrary and capricious agency action 

subject to judicial review.5  (R. at 458-461).  Del Favero did not file a response to 

ALJ Chisenhall’s September 28 order. 

                                                 
5See Section 120.68(7)(e)3, Florida Statutes (“The Court shall remand a case 

to the agency for further proceedings consistent with the court’s decision or set aside 

agency action, as appropriate, when it finds…the agency’s exercise of discretion 

was…inconsistent with officially stated agency policy or prior agency practice, if 

deviation therefrom is not explained by the agency.); Citizens of Fla. v. Graham, 

213 So.3d 703, 711 (Fla. 2017) (“These provisions ensure that agency action is the 

product of due process rather than arbitrary and uneven in its application…”); 
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On October 18, 2018, ALJ Chisenhall relinquished jurisdiction over these 

cases to the Department, but not for the reasons he articulated in his September 28 

order to show cause.  (R. at 517).  Instead, he noted that a Leon County Circuit Court 

had recently declared portions of the MMTC Statute invalid.  Id.  Based on that 

action, ALJ Chisenhall determined that he should relinquish jurisdiction “without 

prejudice to [any party] moving to reopen the case once the injunction is lifted or the 

constitutionality of [the MMTC Statute] is otherwise conclusively resolved.”  Id. 

Settlement Agreement and Department’s Final Order 

 On April 16, 2019, the Department entered into a joint settlement agreement 

with Dewar and the other “one point” petitioners that granted them each a MMTC 

license.6  (R. at 537-540).  This agreement stated that Dewar and the other parties 

had advanced “a colorable claim alleging that they qualify” for MMTC licensure 

pursuant to the “one point” provision.  (R. at 544).  Further, each of these parties 

agreed to implement hiring and security protocols beyond what is required in statute 

and to locate a percentage of their medical marijuana dispensaries in “impoverished 

                                                 

McDonald v. Dept. of Banking & Finance, 346 So. 2d 569, 583-584 (Fla. 1st DCA 

1977) (“Three due process checks to prevent arbitrary agency action are the 

requirements that reasons be stated for all action taken or omitted, that reasons be 

supported by ‘the record’, and that specific judicial review procedures allow the 

courts to remedy defects of substance.”). 

6This includes the five original petitioners who participated in the DOAH 

litigation, as well as three others that filed subsequent petitions. 
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communities and rural areas.”  (R. at 546-547).  Each party also agreed to bear its 

own attorney’s fees and costs.  (R. at 545).  Dewar filed a voluntary dismissal of its 

action the day after this settlement agreement was entered.  (R. at 535).  Accordingly, 

on April 19, 2019, the Department entered a final order incorporating the settlement 

agreement by reference and dismissing Dewar’s petition (“Final Order”) (R. at 537).  

The Department did not include any findings in the Final Order regarding Del 

Favero’s standing.  Id. 

 The Final Order does not specifically state that Dewar and the other petitioners 

were receiving “one point” licenses.  This differs from the Keith St. Germain and 

Nature’s Way final orders, which both specified that those entities met the “one 

point” provision.  As to whether the potential “citrus preference” could still be 

obtained, in another recent Department final order which is currently on appeal, the 

Department affirmatively stated to Del Favero that the citrus preference “remains 

available.”  Louis Del Favero Orchids, Inc. v. Fla. Dep’t of Health, Case No. 1D19-

2932 (Final Order, p. 4 n. 1). 

Del Favero’s application and subsequent litigation 

 Del Favero’s principle place of business is in Tampa, FL.  (R. at 43).  Tampa 

is located in what was the Southwest region, as specified in the administrative rule 

relating to DO applications.  See Rule 64-4.001(9), F.A.C. (2014).  However, as has 

been stated, Del Favero did not submit a DO application. 
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Instead, Del Favero filed an application for MMTC licensure for the first time 

in October 2018.  (IB at 12, n.5).  The Department denied that application in January 

2019.  Id.  In a separate Leon County Circuit Court case, Del Favero is arguing that 

it is entitled to a “default license” because it alleges that the Department did not 

respond to its application in a timely fashion.  See Florigrown L.L.C. and Voice of 

Freedom, Inc. v. Florida Dept. of Health, Case No. 2017-CA-002549, Del Favero’s 

First Amended Complaint for Declaratory and Injunctive Relief and for Writ of 

Mandamus, p. 12 (Jan. 24, 2019).7  Nowhere in that filing does Del Favero assert 

that this default license would be subject to comparative review.  It also does not 

state whether such a default license would be amongst the 10 discussed in the 

MMTC Statute. 

SUMMARY OF THE ARGUMENT 

 Del Favero does not have standing to challenge the Final Order.  It was not a 

party to the proceedings below, and any rights it would have had to participate in the 

DOAH litigation vanished once the parties decided to settle.  Further, Del Favero 

cannot show that it is adversely affected in a way that allows it to seek judicial review 

of this agency action.  Even if, as Del Favero argues, the test for its standing is the 

                                                 
7As Del Favero correctly states in its Initial Brief, it is proper for the Court to 

take judicial notice of the filings in this related case.  See Kelley v. Kelley, 75 So. 2d 

191, 194 (Fla. 1954). 
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one spelled out in Agrico Chem. Co. v. Dept. of Envtl. Regulation, it still does not 

meet the two-pronged test spelled out in that case.  406 So. 2d 478 (Fla. 2d DCA 

1981). 

 Del Favero’s 2018 MMTC application is not entitled to comparative review 

with Dewar’s 2015 DO application.  Dewar and Del Favero were not competing for 

the same fixed pool of licenses, and Del Favero does not even qualify for a “one 

point” license.  There is also no mechanism in the law to compare Dewar’s 

application with an applicant in another region, let alone with an entity that never 

even submitted a DO application.  Although Del Favero argues that the plain 

wording of the MMTC Statute mandates a comparative review, there is no 

reasonable reading of that law in which that is required. 

 Del Favero’s arguments regarding an Administrative Procedure Act (“APA”) 

violation have no merit.  The Department clearly did not reverse any of ALJ 

Chisenhall’s findings of fact because he did not make any.  He never even issued a 

recommended order which would include such findings.  Further, Del Favero was 

not entitled to a point of entry to challenge the Final Order because (as previously 

stated) it was not adversely affected by that agency action. 

 Finally, Del Favero’s public policy arguments also fail.  Del Favero cannot 

show that the Final Order in any way injures the public.  In fact, that agreement 

furthers the public interest by resolving drawn-out litigation and ensuring access to 
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this form of medical care (including location and other requirements beyond what 

the law mandates).  The cases that Del Favero relies upon in this area bear no 

resemblance to the present matter.  Also, the Court does not even have to determine 

whether the Department’s legal rationale for issuing the licenses in the Final Order 

was correct because the Florida Supreme Court’s reasoning in Abramson v. Fl. 

Psychological Ass’n shows that the Final Order is a valid and appropriate exercise 

of the Department’s settlement authority.  634 So.  2d 610, 612 (Fla. 1994). 

ARGUMENT 

I. Standard of Review 

 

 Del Favero is correct that its standing to challenge the Final Order should be 

considered de novo.  Davis v. Hinson, 67 So. 3d 1107, 1110 (Fla. 1st DCA 2011).  

This is especially true in this case since the Final Order included no findings of fact 

or conclusions of law on this issue.  Therefore, there would be nothing for the Court 

to give deference to.  Whether a comparative review of applications was required 

and whether the Final Order violated the Administrative Procedure Act (“APA”) are 

also pure questions of law subject to de novo review.  See Abbott Laboratories v. 

Mylan Pharmaceuticals, 15 So. 3d 642, 654 (Fla. 1st DCA 2009).  Once again, there 

were no findings or conclusions in the Final Order related to either of these issues. 

 Del Favero cites to Catastrophe Services, Inc. v. Fouche, for the general 

proposition that whether a “contract is void as a matter of public policy” is subject 
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to de novo review.  145 So. 3d 151, 154 (Fla. 5th DCA 2014).  However, in a case 

from that same district dealing specifically with a settlement agreement, the Court 

added the following: 

Because of the public concern that freedom of contract not be lightly 

interfered with, courts should exercise extreme caution when called 

upon to declare transactions void as contrary to public policy.  

Bituminous Cas. Corp. v. Williams, 154 Fla. 191, 17 So. 2d 98, 101 

(1944).  In Bituminous, our supreme court stated that where a contract 

is not prohibited under a constitutional or statutory provision, or 

prior judicial decision, it should not be struck down on the basis 

that it violates public policy, unless “it be clearly injurious to the 

public good or contravene some established interest of society.”  Id. 

at 101–02; see also Fla. Windstorm Underwriting v. Gajwani, 934 So. 

2d 501, 506–07 (Fla. 3d DCA 2005). 

 

Garfinkel v. Mager, 57 So. 3d 221, 224 (Fla. 5th DCA 2010) (emphasis 

added). 

 

II. Del Favero does not have standing to appeal the Final Order 

 

 Standing to seek judicial review of an administrative action requires that (a) 

the action is final, (b) the agency is subject to APA, (c) the challenger was “a party 

to the action,” and (d) that party was “adversely affected” by the action.  Legal 

Environmental Assistance Foundation, Inc. v. Clark, 668 So. 2d 982, 986 (Fla. 

1996); see also § 120.68(1), Fla. Stat.  Dewar does not dispute that the first two of 

those prongs are met in this case. 

 Del Favero was never a party to Dewar’s DOAH case.  Del Favero argues that 

the “only reason the ALJ did not rule on Del Favero’s motion before relinquishing 

jurisdiction to the Department was because the Department so zealously argued that 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944106554&pubNum=735&originatingDoc=Ia100ddf80e8611e080558336ea473530&refType=RP&fi=co_pp_sp_735_101&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_101
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944106554&pubNum=735&originatingDoc=Ia100ddf80e8611e080558336ea473530&refType=RP&fi=co_pp_sp_735_101&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_101
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944106554&originatingDoc=Ia100ddf80e8611e080558336ea473530&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944106554&originatingDoc=Ia100ddf80e8611e080558336ea473530&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944106554&originatingDoc=Ia100ddf80e8611e080558336ea473530&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006585508&pubNum=735&originatingDoc=Ia100ddf80e8611e080558336ea473530&refType=RP&fi=co_pp_sp_735_506&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_506
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006585508&pubNum=735&originatingDoc=Ia100ddf80e8611e080558336ea473530&refType=RP&fi=co_pp_sp_735_506&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_506
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there were no issues of fact in dispute…” (IB at 23-24).  The record does not reflect 

this, and Dewar does not claim the ability to read ALJ Chisenhall’s mind.  Therefore, 

Del Favero fails this very basic prong required to seek judicial review of the Final 

Order.  

Moreover, in the event Del Favero was allowed to intervene below, this Court 

has held that an intervenor’s rights are “lost altogether if the parties decided to settle 

the case…”  Environmental Confederation of SW Fla., Inc. v. IMC Phosphates, Inc., 

857 So. 2d 207, 211 (Fla. 1st DCA 2003).  This is because “the rights of an intervenor 

are conditional in that they exist only so long as the litigation continues between the 

parties.”  Id.  Therefore, the Final Order served to extinguish any rights that Del 

Favero hypothetically may have had in this matter. 

Also, even if Del Favero had standing at DOAH, that still would not mean 

that it has standing to appeal the Final Order.  The Florida Supreme Court has 

deemed the former to be “not dispositive” on the latter.  Legal Environmental 

Assistance Foundation, 668 So. 2d at 987.  This is because the “APA’s definition of 

party recognizes the need for a much broader zone of party representation at the 

administrative level than the appellate level.”  Id. citing Daniels v. Fla. Parole 

Comm’n, 401 So. 2d 1351, 1354 (Fla. 1st DCA 1981).  Therefore, a party seeking to 

challenge at the appellate level must, as previously stated, be able to show that they 

were adversely affected by the specific action that is on appeal.  Id. 
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Del Favero’s argument that it was adversely affected by the Final Order is 

based on the presumption that it is precluded from applying for a license under the 

MMTC Statute.  Del Favero asserts that, due to Dewar’s licensure, there is now “one 

less MMTC license” available to it.  (IB at 21).  Specifically, Del Favero asserts that 

it will qualify for the “citrus preference” discussed in statute.8  (IB at 8.)  Therefore, 

Del Favero reasons, this action relating to a “limited pool of licenses” that includes 

the possible “citrus preference” licenses harms its interests.  (IB at 22). 

However, the Final Order does not specify that Dewar and the other licensees 

are being licensed pursuant to the “one point” provision.  Instead, it simply states 

that they are being licensed as MMTC’s.  The Keith St. Germain and Nature’s Way 

final orders, on the other hand, specifically stated that they were receiving “one 

point” licenses.  Based on this omission and the fact that eight new licenses became 

available through the growth in the qualified patient registry, it appears more likely 

that the petitioners received those eight licenses, keeping the potential “citrus 

preference” available.  

                                                 
8It should be noted that there is no record support for the conclusion that Del 

Favero will meet the requirements for this preference other than Del Favero’s self-

serving statements that it will. Further, there are no standards for determining who 

would even qualify for a “citrus preference” at this time. The Department 

promulgated rules to that effect, but they were invalidated after Del Favero 

challenged them. 
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In fact, the Department has explicitly stated in another agency final order that 

the potential “citrus preference” licenses remain available.  This makes clear that 

Del Favero’s fears and speculation are off base.  Del Favero can choose to continue 

advancing a legal theory that is antithetical to its interests (i.e., that the citrus 

preference is extinguished) if it wishes.  However, there is no legal or factual support 

for Del Favero’s insistence that the Final Order caused it any harm. 

In this way, the Final Order is actually beneficial to Del Favero’s chances of 

receiving a citrus preference.  Had Dewar’s DOAH challenge been allowed to 

proceed and if it and the other petitioners had prevailed, then there would likely be 

no “citrus preference” left for Del Favero to seek.  As Dewar argued below, the plain 

wording of the “one point” provision required the Department to license any 

applicant meeting its requirements.  In light of the Keith St. Germain and Nature’s 

Way licensure, that could potentially have been 10 licenses in and of itself.  This 

appears to have been the reason that the Department alerted parties such as Del 

Favero to the DOAH litigation.  Since the Final Order precludes any legal 

determination that the citrus preference is unavailable, it actually helps protect Del 

Favero’s interests in this area.  

Del Favero argues that the proper method of evaluating its standing is the one 

spelled out in Agrico Chem. Co. v. Dept. of Envtl. Regulation. 406 So.2d 478 (Fla. 

2d DCA 1981).  Even if that is the case, Del Favero still does not have standing to 
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challenge the Final Order.  Using the Agrico standard, Del Favero must be able to 

show (a) it will “suffer injury in fact which is of sufficient immediacy” and that its 

injury “is of the type or nature which the proceeding is designed to protect.”  Id. at 

482.  In order to meet the first Agrico prong, the alleged injury “must be both real 

and immediate, not conjectural and hypothetical.”  S. Broward Hosp. Dist. v. State, 

141 So. 3d 678, 681 (Fla. 1st DCA 2014), citing Village Park Mobile Home Ass’n 

v. State, Dept. of Bus. & Prof’l Reg., 506 So. 2d 426, 433 (Fla. 1st DCA 1987).  

Alleged injury in fact that is overly “remote” or “speculative” is insufficient.  

International Jai-Alai Players Ass’n v. Fla. Pari-Mutuel Comm’n, 561 So. 2d 1224, 

1226 (Fla. 3d DCA 1990).  As to the second prong of the Agrico test, the question is 

whether “the statute pursuant to which the agency acted” is designed to protect 

against the injury that a party alleges.  Menorah Manor, Inc. v. Agency for Health 

Care Admin., 908 So. 2d 1100 (Fla. 1st DCA 2005). 

 Del Favero does not meet the first prong of the Agrico test.  Del Favero asserts 

that both it and Dewar “sought one of a statutorily limited number of MMTC 

licenses.”  (IB at 21).  In fact, Del Favero did not seek anything until well after it 

sought to intervene in Dewar’s DOAH proceeding.  Even then, it is beyond dispute 

that Del Favero is not eligible for the path to licensure that Dewar sought in the 

DOAH proceeding (i.e., a “one point” license).  Further, the specific injury that Del 

Favero asserts is that it did not receive a “comparative review” of its 2018 MMTC 
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application to Dewar’s 2015 DO application.  Id.  As will be discussed in the next 

section of this Brief, Del Favero is not entitled to comparative review with Dewar 

and, thus, is not injured by not receiving one.  Also, as has been stated, the Final 

Order does not specify that Dewar received a “one point” license, which keeps Del 

Favero’s hope of a “citrus preference” alive.  Therefore, Dewar’s licensure has no 

negative impact on Del Favero’s chances for a license. 

 In at least one of its arguments on this point, Del Favero has alleged purely 

speculative harm.  Del Favero references this Court’s opinion in Department of 

Health, Office of Med. Marijuana Use, et al. v. Florigrown, LLC, No. 1D18-4471, 

which is not yet final. (IB at 21, n. 7).  In that opinion, the panel held, amongst other 

things, that the portions of the MMTC Statute which cap the number of licenses are 

unconstitutional.  As Del Favero is clearly aware, if this portion of that opinion 

stands, then Del Favero’s arguments in this appeal are moot.  However, in order to 

try and avoid this potential outcome, Del Favero argues that the Department might 

try and implement caps again in the future.  Id.  This is truly as speculative as any 

alleged injury can possibly be.  The Court should disregard this allegation of 

hypothetical future harm. 

 Del Favero’s argument that it would be entitled to a “citrus preference” is also 

speculative.  First, there are currently no standards for who can receive that 

preference or what that preference even entails.  Second, the MMTC Statute does 
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not require the Department to give such a preference at all.  Instead, it states that the 

Department should provide that preference to “up to two” applicants.  By any plain 

reading, this allows the Department to give a “citrus preference” to zero, one, or two 

applicants.  It simply cannot give that preference to three or more.  Therefore, the 

Department would be in complete compliance with the MMTC Statute if it never 

considered a single “citrus” applicant in its licensing decisions. 

 Del Favero also does not meet the second prong of the Agrico test.  The 

MMTC Statute explicitly states that the Department “shall license any [DO] 

applicant” meeting the “one point” criteria.  How that action will affect Del Favero 

or anyone else is of no matter.  The “one point” portion of the MMTC Statute is 

strictly concerned with whether prior DO applicants meet the specified 

requirements.  If they can prove that they do, then they get a MMTC license.  

Nothing in the MMTC Statute can be reasonably read to protect other parties against 

qualified “one point” applicants being licensed. 

 Del Favero’s reliance on Bio-Medical Applications of Ocala regarding 

standing is misplaced and actually undercuts its arguments.  374 So. 2d 88 (Fla. 1st 

DCA 1979).  As Del Favero notes, the Court in that case held that “when 

simultaneous applications are mutually exclusive,” comparative review is necessary.   

Id. at 89.  Obviously, Del Favero’s 2018 MMTC application was not simultaneous 

with Dewar’s 2015 DO application.  Even in the hypothetical situation where Del 
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Favero did submit a 2015 DO application, it would be necessary to know which 

region it applied in to determine whether its application would have been mutually 

exclusive with Dewar’s.  Assuming it applied in its home Southwest region, Del 

Favero and Dewar would not have been competing for the same license.  Moving 

ahead to 2018 in that hypothetical, Del Favero and Dewar still would not have been 

competing for a MMTC License.  The only consideration for each would have been 

whether their “scores” put them “within one point,” without any comparison 

between them.  

Further, the record does not establish that Dewar and Del Favero’s interests 

are mutually exclusive because the Final Order does not specify that Dewar was 

specifically given a “one point” license or any of the 10 specified in the MMTC 

Statute.  Therefore, there is no evidence that Dewar’s licensure at all affects Del 

Favero’s ability to apply for a “citrus preference.” For those reasons and others, the 

present facts do not align with those in Bio-Medical. 

III. The Final Order did not necessitate a comparative review or violate the plain 

language of statute 

 

Citing to Ashbacker Radio Corp. v. FCC, Del Favero argues that it was 

entitled to a comparative review of its 2018 MMTC application with Dewar’s 2015 

DO application.  (IB at 25-33).  However, the comparative review principle is only 

applicable to applications which are competing for the same fixed pool of established 

need.  First Hosp. Corp. of Fla. v. Dep't of Health & Rehab. Servs., 566 So. 2d 917, 
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918 (Fla 1st DCA 1990).  Also, as stated previously, applications must be both 

simultaneously submitted and mutually exclusive to trigger comparative review.  

Bio-Medical, 374 So. 2d at 89. 

Despite Del Favero’s assertion to the contrary, the MMTC Statute simply 

cannot be reasonably read to contemplate comparative review of applications 

meeting the “one point” criteria.  As has been stated, that statute states clearly that 

the Department “shall license any applicant” meeting the specified requirements.  If 

a DO applicant checks all of the boxes, then it is legally entitled to a MMTC license 

regardless of any other party’s application or status.  Under Del Favero’s reading, 

the MMTC Statute would require even those meeting the “one point” criteria to be 

compared against other potential applicants and to possibly not be licensed if the 

other party’s application was deemed superior.  That is contrary to any plain reading 

of the statute. 

 The only comparative review that was considered in this process was for DO 

licenses.  As the record makes clear, DO applicants were comparatively reviewed 

against the others in their region.  If Del Favero had submitted a DO application, it 

would have received exactly what it is requesting.  It did not do so. 

 However, as has been stated, even if Del Favero had submitted a DO 

application, it would not necessarily have been entitled to a comparative review with 

Dewar.  If Del Favero applied in any region other than the Central, then it would 
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have been competing for a different DO license and would not have been compared 

to Dewar.  This makes clear that Del Favero is asking for something that it may 

never have been legally entitled to. 

Despite this, in an apparent attempt to obtain as many bites at the licensure 

apple as possible, Del Favero is now attempting to force a comparative review of all 

DO and subsequent (or potential) MMTC applications regardless of region or time 

of submission.  Not only is this not contemplated in the law, but it is impossible.  

Dewar’s score/rank is based upon the reviewers’ determination of where it stood in 

comparison to the other Central region applicants.  There is no way to extrapolate 

that “score” to show how Dewar’s application compared to DO applicants in other 

regions, let alone a party that never even submitted a DO application.  A DO 

application could have been deemed the best in one region but, had that same 

application been submitted in another region, the same might not have been true. 

How exactly every DO applicant would rank against one another can never be known 

due to the decision to rank applications instead of truly scoring them.  The same is 

true for those who have subsequently submitted, or will at some point in the future 

submit, a MMTC application. 

Del Favero’s comparative review argument is also undercut by its attempts to 

obtain a MMTC license without comparative review.  As previously stated, Del 

Favero is asserting in at least one other proceeding that it is entitled to a “default” 
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MMTC license.  Unsurprisingly, Del Favero does not appear to believe that it would 

have to undergo any comparative review to obtain this license.  Further, it does not 

specify whether that license would be one of the 10 discussed in the MMTC Statute 

or would come from some other place.  Using Del Favero’s reasoning in this case, 

even if the Department did miss some statutory deadline, a comparative review 

would still be necessary.  This is because Del Favero’s licensure would reduce the 

available license pool by one, leaving those who desire to obtain a license with one 

less chance to do so.  To the extent Del Favero bases almost its entire case for 

rescinding Dewar’s license on the necessity of comparative review, Del Favero owes 

this Court an explanation for these conflicting arguments.  

Finally, Del Favero advances an exceptionally-strained reading of the MMTC 

Statute to support its demand for a comparative review.  Del Favero points to the 

following language in subsection (8)(a)2.c. of the MMTC Statute as requiring such 

action: 

As soon as practicable, but no later than October 3, 2017, the 

department shall license applicants that meet the requirements of this 

section in sufficient numbers to result in 10 total licenses issued under 

this subparagraph, while accounting for the number of licenses issued 

under sub-subparagraphs a. and b.  (Emphasis added). 

 

 Del Favero argues that the use of the word “while” shows that the Legislature 

intended for the Department to comparatively review all MMTC Statute applicants 

regardless of the subsection they applied under.  Had the Legislature not intended 
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this, Del Favero contends, then it would have replaced the term “while” with “after.” 

(IB at 30-31). 

 There is no merit to this argument.  Under any plain reading of the MMTC 

Statute, “while accounting for” means the exact same thing as “after accounting for.”  

The following two sentences, for example, are synonymous: 

I can afford a $1,000 mortgage payment while accounting for my other 

monthly expenses. 

 

I can afford a $1,000 mortgage payment after accounting for my other 

monthly expenses. 

 

Although this shows that the intent of the MMTC Statute is clear on its face, 

legislative history also disproves Del Favero’s arguments in this area.  To the extent 

the Court determines it necessary to review such legislative history, the previously-

mentioned staff analysis for the bill that became the MMTC Statute explicitly states 

that, after “one point” and Pigford licenses are issued, “any remaining licenses” are 

open for applications.  There is no support in the plain wording of the statute or the 

legislative history that supports Del Favero’s argument. 

 IV. The Final Order did not violate the Administrative Procedure Act 

 Del Favero’s attempts to manufacture an APA violation in this case simply 

have no support.  Del Favero asserts that the Department modified or rejected a 

finding of fact from ALJ Chisenhall, despite the fact that ALJ Chisenhall did not 

make any findings of fact.  Specifically, Del Favero points to ALJ Chisenhall’s 
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September 28 order as having made a finding that Dewar did not qualify for a “one 

point” license.  Although this order raised that question, the record clearly shows 

that ALJ Chisenhall was requiring this issue to be briefed and that such briefing took 

place.  Subsequently, ALJ Chisenhall never decided this particular question.  He 

instead stated that he was relinquishing jurisdiction based on the outcome of another 

case dealing with the MMTC Statute.  Quite clearly, as ALJ Chisenhall never issued 

a recommended order, there were no findings of fact to reverse in this case.  This 

type of desperate argument simply shows the lack of merit in their overall position. 

 Del Favero’s arguments regarding point of entry have no more validity.  An 

agency must grant “affected parties a clear point of entry, within a specified time 

period” following agency action to initial a challenge.  General Development 

Utilities, Inc. v. Fla. Dept. of Environ. Reg., 417 So. 2d 1068, 1070 (Fla. 1st DCA 

1982), citing Capeletti Bros., Inc. v. State Dept. of Transportation, 362 So. 2d 346, 

348 (Fla. 1st DCA 1978) (emphasis added).  As has been previously stated, the Final 

Order has no adverse effect on Del Favero.  In fact, contrary to Del Favero’s 

assertions, the Final Order actually served to ensure that the possibility of a “citrus 

preference” was maintained.  Based on this fact, it is not entitled to a point of entry. 

V. The Final Order does not violate public policy 

 Del Favero argues that the Final Order “contravenes legislative intent in a way 

that is clearly injurious to the public good” and is void for public policy, citing 
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Franks v. Bowers, 116 So. 3d 1240, 1247 (Fla. 2013).  Such an agreement would be 

void when it is “injurious to the interest of the public or contravenes some 

established interest of society.”  T.C.B. v. Florida Dept. of Children and Families, 

816 So. 2d 194, 196 (Fla. 1st DCA 2002), citing Hall v. O’Neil Turpentine Co., 47 

So. 609, 612 (Fla. 1908).  Examples where a court has found such injury include a 

Department of Children and Families settlement agreement in which a person’s 

parental rights were used as a “bargaining chip” (T.C.B., 816 So. 2d at 197) and a 

medical malpractice policy that forced claimants to arbitrate without providing them 

the statutory incentives to do so (Frank, 11 So. 3d at 1247-1248). 

 It is well-established that the public policy of the state of Florida is to 

encourage pre-trial settlement.  See Russell v. Shelby Mut. Ins. Co., 128 So. 2d 161, 

164 (Fla. 3d DCA 1961).  As such, public policy highly favors settlement agreements 

among parties and will seek to enforce them whenever possible.  See Pinnacle Three 

Corp. v. EVS Invs., 193 So. 3d 973, 976 (Fla. 3d DCA 2016).  The power of state 

agencies to settle litigation is “incident to and implied from its power to sue and be 

sued.”  Abramson, So. 2d at 612, citing Williams v. Public Util. Protective League, 

130 Fla. 603, 178 So. 286 (Fla. 1938).  Following from the precedent cited above, 

settling litigation involving state agencies can often be “clearly in the best interest 

of the people of the state.”  Id. 
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 Del Favero makes no attempt to show how the Final Order is injurious to the 

public good.  The best it can try and muster is that the Department harmed the public 

by awarding a MMTC license to an applicant that “does not qualify.”  (IB at 47).  

However, regardless of whether Dewar meets the “one point” provision (as Keith St. 

Germain and Nature’s Way were found to), Del Favero cannot draw a line to why 

Dewar’s operation as a MMTC would adversely affect the public.  Rather, Dewar’s 

licensure will assure the public of one more provider of constitutionally-recognized 

medical care for those who need it.  To the extent Del Favero is implying that 

Dewar’s score/rank means that it will somehow provide inferior service or products, 

there is no evidence in the record to support that implication.  As previously stated, 

there is no way to tell how Dewar’s DO application ranked against those in other 

regions, including the other awardees, based on the ranking system the Department 

employed.  Further, there is also no evidence in the record to show that other DO 

applicants who were subsequently licensed through the MMTC Statute have 

operated at any lesser quality than the original awardees. 

Del Favero’s attempts to analogize this case to State, Department of Lottery 

v. Gtech Corp., are strained beyond measure.  816 So. 2d 648 (Fla. 1st DCA 2001).  

Gtech revolved around a contract between an agency and a vendor that materially 

differed from the winning bid that the vendor submitted in the request for proposals 

(“RFP”) process.  Id. at 651-652.  That case also included an allegation that the 
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winning vendor had “low-balled” its offer in response to the RFP and then sought to 

negotiate an entirely different agreement following the award.  Id. at 650.  The Court 

ultimately held that an agency could not use an RFP as simply a “ranking tool” to 

determine which party to then negotiate a separate contract with.  Id. at 653. 

  None of the concerns present in Gtech exist in the present matter.  Whereas 

that case revolved around state procurement law, this is a challenge to a settlement 

agreement in a licensing proceeding.  Further, Dewar and Del Favero were never 

bidding against each other for a contract or license. As has been stated, Del Favero 

did not submit a DO application and, therefore, is not eligible for a “one point” 

license.  Even if Del Favero would have applied for such a license, it could well have 

been in a different region from Dewar, meaning the two would never have been 

competing for the same license.  There is also no factual basis for any assertion that 

Dewar or the Department at all manipulated the process (as the vendor and agency 

in Gtech were alleged to have done) in order to enter into the Final Order. 

 Del Favero asserts that the Department “all but admits” that the Final Order 

contravenes the MMTC Statute because it states that Dewar has a “colorable claim” 

to a “one point” license.  (IB at 46).  “Colorable” is defined as “seemingly valid or 

genuine.”9  It is not clear how Del Favero can take the statement that Dewar had a 

                                                 
9 Merriam-Webster Online Dictionary, www.merriam-

webster.com/dictionary/colorable (last visited August 21, 2019). 
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seemingly valid or genuine claim and interpret it as saying that Dewar’s argument 

clearly had no merit.  That would be the opposite of a colorable argument. 

 However, based upon the reasoning from Abramson, the Court should uphold 

the Final Order even if it has questions about whether Dewar was “within one point” 

or any other legal matter.  In that case, the state entered into settlement with two 

practicing psychologists who, following a change in state law, no longer met the 

legal requirements for Florida licensure.  634 So.2d at 611.  Pursuant to that 

agreement, the pair were allowed to continue to maintain their licenses as long as 

they took the exam that the new law required.  Id.  The Court upheld this agreement.  

Id. at 612.  To strike such an agreement down would “make it extremely difficult for 

agencies to accomplish settlements which are clearly in the best interests of the 

people of the state.”  Id.  The Court also determined that this agreement did not 

“jeopardize the health or welfare” of the public and that “fundamental fairness” 

required it to be upheld.  Id.  Generally, the Court sought to ensure that there was no 

precedent “discouraging” parties from settling litigation with the state.  Id. 

 This Court has cited Abramson in support of upholding a settlement 

agreement where its legal support was in dispute.  In Doyle v. Dept. of Bus. Reg., the 

Public Employee Relations Commission (“PERC”) rejected an agency’s agreement 

to provide a former employee back pay, arguing that the employee had no legal 

entitlement to such.  794 So. 2d 686, 692 (Fla. 1st DCA 2001).  The Court reversed 
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PERC’s action, however, holding that the issue of legal entitlement “misses the 

point.”  Id.  Rather, what was significant was the agency’s interest in avoiding 

litigation and ensuring it did not “establish precedent that it would not want to live 

with in future cases.”  Id.  Avoiding such unforeseen outcomes is a “legitimate 

purpose” for such an agreement.  Id. 

 Further, in Kruer v. Bd. of Trustees of Internal Imp. Trust Fund of State of Fl., 

an agency entered into an agreement allowing a laboratory to continue engaging in 

“monkey-breeding activities.”  647 So. 2d 129, 130 (Fla. 1st DCA 1994).  A local 

fisherman and biologist sought to challenge this agreement, arguing that it would 

cause harm to the local ecosystem.  Id. at 130-131.  The Court noted that it found 

“instructive” Abramson’s “expression of general principles implicated in 

considering the validity” of such agreements.  Id. at 133.  Using an analysis modeled 

after that in Abramson, the Court ruled in favor of the agency.  Id. at 134.  It noted 

that the agency had spelled out “the significant advantages and benefits to the state” 

of the agreement.  Id. at 133, n. 3.  The Court also held that a party seeking to contest 

such an agreement should: 

bear the burden, initially, of coming forward with allegations of specific 

facts which, if proven to be true, would justify a court in finding an 

abuse of power resulting in grievous detriment to the public interest 

clearly outweighing the benefits to be gained from such a settlement. 

 

Id. 
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 The Final Order allowed the Department to avoid drawn-out litigation and 

unknown outcomes without causing any harm to the public.  There are many clear 

reasons why the Department would want to stop litigating in this area.  The 

Department may not have seen the Nature’s Way recommended order coming, and 

sought to put that genie back in the bottle using its settlement authority in that case.  

When its decision to license Keith St. Germain and Nature’s Way led to a new rush 

of litigation, state resources again became entangled in the question of which 

applicants were within “one point.”  Instead of proceeding forward while faced with 

further unforeseen outcomes, increasing attorney’s fees for its own counsel, even the 

possibility of an attorney’s fee award to the challenging applicants, and other 

contingencies, the Department opted for certainty and a hopeful end to the non-stop 

litigation in this area.  These considerations are clearly within the public interest and 

are the type that Abramson, Doyle, and Kruer allow agencies to pursue. 

 Further, the Department was able to obtain several concessions in the Final 

Order that are within the public interest.  First, the Final Order requires Dewar and 

the other licensees to locate certain dispensaries in low-income areas.  This will help 

ensure access to this treatment in areas which may otherwise go underserved.  

Second, the Final Order forced these parties to agree to increased security protocols. 

Both of those requirements exceed Dewar’s statutory requirements to operate a 

MMTC license.  Had the Department hypothetically proceeded with its litigation 
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against Dewar and won, it would have one less entity dispensing this medication and 

could not have legally forced any subsequent licensees to agree to these conditions.  

Whereas Abramson dealt with a settlement which did not harm the public, the Final 

Order actually serves to further the general good.  

 In that vein, setting aside the Final Order would actually be contrary to public 

policy.  As has been stated, revocation of these licenses would deprive medical 

marijuana patients of eight potential vendors in that market.  There is no reasonable 

scenario in which medical marijuana is more or as available without eight licensees 

competing in this market as it would be with them.   

 Lastly, much of the harm in overturning the Final Order can be directly tied 

to Del Favero’s unexplainable delays in litigating this issue. The Department granted 

a “one point” license to an applicant (Keith St. Germain) that, pursuant to Del 

Favero’s arguments, did not meet the legal requirements nearly two years ago.  Del 

Favero expressly stated in its motion to intervene below that it has been ready to 

apply for a MMTC license since before that time.  Nature’s Way, which Del Favero’s 

position would also put outside of “one point,” was licensed more than a year ago.  

Yet, Del Favero never challenged those actions.  In light of Del Favero’s argument 

that every “one point” license causes it harm, there is no logical explanation for this. 

Now, Dewar faces a challenge to its license that Keith St. Germain and Nature’s 

Way did not face for no apparent reason. Adopting Del Favero’s position in this case 
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would essentially force the Department into the sort of arbitrary and capricious 

agency action (i.e. licensing some “one point” applicants but not others without any 

legal or factual distinction between them) that Florida law expressly bars. This 

would only lead to more litigation and an even more messy legal landscape. For the 

sake of Dewar, the other related petitioners, future applicants (such as Del Favero) 

seeking a citrus preference, and patients in need of this medication, the Department’s 

decision to close the book on the seemingly-endless litigation in this area should be 

affirmed. 

CONCLUSION 

 For the foregoing reasons, Dewar respectfully requests this Court affirm the 

Final Order rendered by the Department. 

 RESPECTFULLY SUBMITTED this 22nd day of August, 2019. 

 

s/ William Hall       

WILLIAM DEAN HALL, III  

Florida Bar No. 67936 

DANIEL R. RUSSELL 

Florida Bar No. 63445 

DEAN MEAD & DUNBAR 

215 South Monroe Street, Suite 130 

Tallahassee, Florida   32301 

Telephone: 850.425.7800 

Facsimile: 850.577-0095 

E-Mail: whall@deanmead.com 

Secondary E-Mail: bgsanders@deanmead.com 

  

mailto:whall@deanmead.com
mailto:bgsanders@deanmead.com


41 
 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished, via electronic mail, to the counsel listed below on this 22nd day of August 

2019: 

Eduardo S. Lombard Velvel (Devin) Freedman 

Radey Law Firm Roche Freedman LLP 

301 S. Bronough Street, Suite 200 200 S. Biscayne Blvd. Suite 5500 

Tallahassee, Florida   32301 Miami, Florida   33131 

Elombard@radeylaw.com Vel@rochefreedman.com 

Counsel for Department of Health Counsel for Bill's Nursery, Inc. 

 

Sean M. Frazier James McKee 

Mark Ito Benjamin J. Grossman 

Kristen Bond Nicholas J. P. Meros 

Parker, Hudson, Rainer & Dobbs, LLP Foley & Lardner 

215 South Monroe Street, Suite 750 106 East College Avenue, Suite 900 

Tallahassee, Florida   32301 Tallahassee, Florida   32301 

sfrazier@phrd.com jmckee@foley.com 

mito@phrd.com bjgrossman@foley.com 

Kbond@phrd.com nmeros@foley.com 

Counsel for Appellant, Louis Del Favero Secondary: mlong@foley.com 

Orchids, Inc.  bhurn@foley.com 

 Counsel for Perkins Nursery, Inc. 

Ari H. Gerstin Counsel for DeLeon’s Bromeliads, 

Three Brickell City Center Inc. 

98 SE Seventh Street, Suite 1100 

Miami, Florida   33131 Nichole Geary 

Ari.gerstin@akerman.com Geary, Chamizo & Dudley 

Counsel for Spring Oaks Greenhouses, 108 South Monroe Street 

Inc. Tallahassee, Florida   32301 

 Nichole@flapartners.com 

 Counsel for Bill’s Nursery, Inc. 

 
  

mailto:Elombard@radeylaw.com
mailto:Vel@rochefreedman.com
mailto:sfrazier@phrd.com
mailto:jmckee@foley.com
mailto:mito@phrd.com
mailto:Kbond@phrd.com
mailto:mlong@foley.com
mailto:bhurn@foley.com
mailto:Ari.gerstin@akerman.com
mailto:Nichole@flapartners.com


42 
 

Gary Perko John M. Lockwood 

Kent Safriet Thomas J. Morton 

Hopping, Green & Sams, P.A. Devon Nunneley 

P. O. Box 6526 The Lockwood Law Firm 

Tallahassee, Florida   32302 106 East College Avenue, Suite 810 

garyp@hgslaw.com Tallahassee, Florida   32301 

kents@hgslaw.com john@lockwoodlawfirm.com 

Counsel for Tree King-Tree Farm, Inc. tj@lockwoodlawfirm.com 

 devon@lockwoodlawfirm.com 

David C. Ashburn Counsel for Redland Nursery, Inc. 

Lorence Jon Bielby 

M. Hope Keating Louise R. Wilhite-St. Laurent 

Greenburg Traurig, P.A. 4052 Bald Cypress Way Bin A02 

101 East College Avenue Tallahassee, Florida   32399 

Tallahassee, Florida   32301 louise.stlaurent@flhealth.gov 

Ashburnd@gtlaw.com Counsel for the Department of Health 

bielbyl@gtlaw.com 

keatingm@gtlaw.com 

Counsel for Hart’s Plant Nursery, Inc. 

 

 

 

       s/William Hall    

 

CERTIFICATE OF COMPLIANCE 

 I hereby certify that this Brief complies with the font requirements of Florida 

Rule of Appellate Procedure 9.2100(a)(2). 

       s/William Hall     

 

mailto:garyp@hgslaw.com
mailto:kents@hgslaw.com
mailto:john@lockwoodlawfirm.com
mailto:tj@lockwoodlawfirm.com
mailto:devon@lockwoodlawfirm.com
mailto:louise.stlaurent@flhealth.gov
mailto:Ashburnd@gtlaw.com
mailto:bielbyl@gtlaw.com
mailto:keatingm@gtlaw.com

