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STATE OF FLORIDA 
DEPARTMENT PF HEALTH 

OFFICE OF MEDICAL MARIJUANA USE 

.·· : .. : •· 
. i...,, ' ' .. :.:.LTH 

I 

• ' .• - ' I • :, - "; \ 

ART'S PLANT NURSERY, INC., 

PETITIONER, 

DOAH Case No .: 

HE DEPARTMENT OF HEAL TH, 
FFICE OF MEDICAL MARIJUANA USE, 

RESPONDENT. 
-l---- - - ----- --- - - - ----'/ 

PETITION FOR FOR.l\tIAL ADMINISTRATIVE HEARING AND DETERMINATION 
REGARDING UNADOPTED RULE 

Hart's Plant Nursery, Inc. ("Hart's"), files this petition for formal administrative hearing 

d determination regarding unadopted rule pursuant to sections 120.569 and 120.57( I), Florida 

tatutes, and rule 28-106.201, Florida Administrative Code. In support of this petition., Hart's 

Parties 

l . The affected state agency is the State of Florida, Department of Health, Office of 

1edical Marijuana Use (the "Department"), 4052 Bald Cypress Way, Bin M-01, Tallahassee, 

lorida 323 99-3 265. The Department is the state agency authorized to administer section 3 81. 986, 

F orida Statutes, and to license and regulate medical marijuana treatment centers ("l.VlMTCs"). See 

§ '3 81.986 & 385 .212, Fla. Stat. 

2. Hart's is a Florida for profit corporation that operates a nursery in Florida. Hart's 

p incipal place of business is 1404 Blair Road, Jacksonville, FL 32221. 

Background 

3. In 2014, the Florida Legislature passed the Compassionate Medical Cannabis Act 
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f 2014 which authorized the use of low-THC cannabis for certain medical conditions. As part of 

he act, the Department was required to license five dispensing organizations to cultivate, process 

d dispense low-THC cannabis. The Department was to license one Dispensing Organization in 

ach of the following regions; northwest Florida, northeast Florida, central Florida, southeast 

·• torida, and southwest Florida. 

4. In or about July 2015, Hart's filed an application for . Iicensure as a Dispensing 

rganization pursuant to section 3 81. 986, Florida Statutes (2015). Hart's' application was 

eceived, reviewed, evaluated, and scored by the Department in accordance with the provisions of 

1 Je 64-4.002, Florida Administrative Code, effective on June 17, 2015. 

5. Rule 64-4 .002(5) established a panel of three individuals to review and score the 

pplications for licensure as a dispensing organization. The rule required each reviewer to 

i 9ependently review each application and score the application by completing a scorecard. The 

r viewer's scorecards were then combined to generate an aggregate score for each application and 

t e applicant with the "highest aggregate score" in each region was selected as the region's 

dispensing organization. R. 64-4.002(5)(a) & (b), Fla. Admin. Code. 

6. The Department's methodology for scoring the applications and generating an 

a gregate score was not described in the rule or the scorecard. 

7. In November 2015, the Department denied Hart's' application for licensure as a 

ispensing Organization. The Department's denial letter did not specify Hart's' application score. 

e letter merely stated that Hart's application was denied because it was not the highest scored 

a plicant in the regions in which it applied. 

8. Hart's did not challenge the Department's denial and the issue of the Department's 

s oring vis-a-vis Hart's application has never been litigated. 

2 
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9. In 2016, the Florida Legislature passed chapter 2016-123, Laws of Florida, which 

mended section 381.986 to authorize the use of medical cannabis for certain patients who have 

erminal conditions. Additionally, Chapter 2016-123 provided a pathway for prior applicants who 

ere not awarded dispensing organization licenses to obtain licenses. The relevant language is as 

llows: 

Section 3. (I) Notwithstanding s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice from the Department of 
Health that it is approved as a region's dispensing organization, 
posts a $5 million performance bond in compliance with rule 64-
4.002(5)(e), Florida Administrative Code, meets the requirements of 
and requests cultivation authorization pursuant to rule 64-4.005(2), 
Florida Administrative Code, and expends at least $100,000 to 
fulfill its legal obligations as a dispensing organization; or any 
applicant that received the highest aggregate score through the 
department's evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the 
requirements of s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department and is approved to 
operate as a dispensing organization for the full term of its original 
approval and all subsequent renewals pursuant to s. 381.986, Florida 
Statutes. Any applicant that qualifies under this subsection which 
has not previousJy been approved as a dispensing organization by 
the department must be given approval as a dispensing organization 
by the department within IO days after the effective date of this act, 
and within 10 days after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)(e), Florida Administrative 
Code, and must comply with all other applicable requirements of 
chapter 64-4, Florida Administrative Code. 

(2) Tf an organization that does not meet the criteria of subsectiQ.!1 
(!) receives a final determination from the Division of 
Administrative Hearing , the Department of Health. or a court of 
competent jurisdiction that it was entitled to be a disgensin~ 
organization under s. 381.986, Florida Statutes. and applicable rules. 
such organization and an organization that meets the criteria of 
subsection ( l} shall both be dispensing organizations in the same 
region. During the operations of any dispensing organization that 
meets the criteria in this section, the Department of Health may 
enforce rule 64-4.005, Florida Administrative Code, as filed on June 
17, 2015. 

... 

.) 
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h. 2016-123, 3, at 17-18, Laws ofFla. (2016) (emphasis added). 

I 0. According to the above language, any applicant that is detennined by the 

epartment, the Division of Administrative Hearings, or any court to be entitled to be a dispensing 

, rganization under section 3 81. 986 shall be licensed as such. 

11. On November 8, 2016, over 70% of Florida voters approved the Florida Medical 

arijuana Legalization Initiative, also known as Amendment 2. The amendment created section 

9, Article X of the Florida Constitution and authorized the medical use of marijuana for the 

reatment of debilitating medical conditions. 

12. In 2017, the Florida Legislature substantially amended section 3 81. 986 in an effort 

implement Amendment 2. The 2017 changes required the Department to lic.ense the existing 

ispensing organizations as MMTCs and established a process for licensing 10 new MMTCs. The 

levant language is as follows: 

(8) l\tIEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment 
centers to ensure reasonable statewide accessibility and availability 
as necessary for qualified patients registered in the medical 
marijuana use registry and who are issued a physician certification 
under this section. 

1. As soon as practicable, but no later than July 3, 2017, the 
department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and 
cannabis delivery devices, under formers. 381.986, Florida Statutes 
2016, before July 1, 2017, and which meets the requirements of this 
section. 

****"' 
2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, 
under the following parameters: 
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a. As soon as practicable, but no later than August I, 2017, the 
department shall license any applicant whose application was 
reviewed~ evaluated, and scored by the department and which was 
denied a dispensing organization license by the department under 
former s. 3 81. 986, Florida Statutes 2014; which had one or more 
administrative or judicial challenges pending as of January 1, 2017, 
or had a final ranking within one point of the highest final ranking 
in its region under formers. 381.986. Florida Statutes 2014; which 
meets the requirements of this section; and which provides 
documentation to the department that it has the existing 
infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

381.986(8Xa), Fla. Stat. (2017) (emphasis added). 

13. According to the above language, there are four requirements for an entity that 

· pplied for a dispensjng organization license to obtain one of the ten new MMTC licenses: (I) an 

pplication as a dispensing organization which was reviewed., evaluated, and scored; (2) litigation 

r final ranking within one point of the highest final ranking in its region; (3) meets the 

r quirements of section 381.986; and (4) provides documentation of the ability to cultivate 

arijuana within 30 days. 

14. On June 22, 20l 7, Keith St. Germain Nursery Fanns ("KSG"), an applicant in the 

s utheast region, requested that it be registered as a M1v1TC pursuant to the "within one point" 

qi alification. The Department denied KSG's request noting that KSG had an aggregate score of 

3 2125 and the winning applicant in the southeast region had an aggregate score of 4.4000. KSG 

c allenged the Departrnent's denial on the grounds that the Department relied on unadopted rules 

i calculating the aggregate scores during the dispensing organization selection process and in 

d . tennining what constitutes "one point" under section 381. 986(8)(a)2.a, 

15. In response to the KSG challenge, on September 28, 2017, the Department adopted 

e , .ergency rule 64ER17-3 in an attempt to implement the "within one point" qualification. Rule 
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4ER17-3(1) established definitions for "final ranking", "highest final ranking", and "within one 

, oint" as follows : 

(b) Final Ranking- an applicant's aggregate score for a given region 
as provided in the column titled 'Final Rank' within the November 
2015 Aggregated Score Card incorporated by reference and 
available at http://wv.rw.t1oridahea1th.gov/programs-and,.. 
servioes/office-of-medical-marijuana-use/medical-marijuana-
treatment-centers/dispensing-application-process/i ndex. html, as the 
final rank existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank with the highest point 
value for a given region, consisting of an applicant's aggregate score 
as provided in the column titled "Final Rank" within the November 
20 l 5 Aggregated Score Card, as the final rank existed on November 
23, 2015. 

(d) Within One Point - one integer (i.e., whole, non-rounded 
number) carried out to four decimal points (i.e., 1.0000) by 
subtracting an applicant's final ranking from the highest final 
ranking in the region for which the applicant applied, 

le 64ER17-3, Fla. Admin. Code 

16. According to rule 64ER 17-3, an applicant is eligible for a :MMTC license if their 

fi al ranking was within one integer (carried out to four decimal points) of the winning applicant's 

fi al ranking. For example, if the winning applicant's final ranking, i.e. the highest final ranking, 

is 5.5458, the applicant is within one point if their final ranking is 4.S458 or higher. 

17. On October 19, 2017, Nature's Way Nursery of Miami, Inc. ("Nature's Way"), an 

plicant in the southeast region, challenged the validity of rule 64ERl 7-J(l)(b), (c), and (d) on 

th grounds that they were vague, arbitrary and capricious, and exceeded the Department's grant 

of iulemaking authority. 

18. Also on October 19, 2017, the Nature's Way requested that it be registered as a 

C pursuant to the "within on point" qualification. The Department denied Nature's Way's 

re uest noting that Nature's Way was not within one point as set forth in mle 64ER17-3. Nature's 
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ay challenged the Department's denial on the grounds that the Department's calculation was 

mreasonable, arbitrary, capricious, erroneous and based on an unadopted rule. 

19. On October 3 0, 2017, the Department entered in a final order adopting a settlement 

r tween KSG and awarding KSG a MMTC license. That same day, the Department adopted 

mergency rule 64ER17-7. Rule 64ER17-7 provided that it supersedes rule 64ERI 7-3, the subject 

,f Nature's Way's rule challenge, and modified the definitions of "final ranking", "highest final 

nking" and "within one point" as follows: 

(b) Final Ranking-an applicant's aggregate score for a given region 
as provided in the column titled "Final Rank" or the applicant's 
regional rank as provided in the column titled "Regional Rank" 
within the November 2015 Aggregated Score Card, incorporated by 
reference and availab le at http://www.tloridahealth .gov/programs-
and-services/office-of-medical-marijuana-use/medical-marijuana-
treatment-centers/ dispensing-application-process/index. html. as the 
final rank existed on November 23, 20 l 5. 

(c) Highest Final Ranking - the final rank with the highest point 
value for a given region, consisting of an applicant ' s aggregate score 
as provided in the column titled "Final Rank" or the applicant 's 
regional rank as provided in the column titled "Regional Rank" 
within the November 201 S Aggregated Score Card, as the final rank 
existed on November 23, 2015. 

(d) Within One Point - for the aggregate score under the column 
«Final Rank" one integer (i.e., whole, non-rounded number) carried 
out to four decimal points (i .e ., 1.0000) or for the regional rank 
under the column "Regional Rank'' one whole number difference, 
by subtracting an applicant' s final ranking from the highest final 
ranking in the region for which the applicant applied. 

ule 64ER 17-7, Fla. Adm in. Code 
\. 

20. Rule 64ER17-7 included an additional methodology for determining whether an 

a plicant was eligible for a MMTC license under the "within one point" qualification. In addition 

t the one integer carried out to four decimal points requirement, an applicant could also qualify 

Fi r a MMTC license if their regional rank was within one whole number of the winning applicant's 
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maJ regional ranking. For example, in a region with seven applicants, the winning applicant's 

egional rank, i.e. highest final ranking, would be 7, and the applicant would be within one point 

fthe highest final ranking if their regional rank was 6. 

21. Although rule 64ER 17-7 purports to expand the pool of applicants that can take 

dvantage of the "within one point" qualification by including a second methodology, the rule 

xpanded the pool by exactly one - KSG. No other applicant qualifies to take advantage of the 

1, ewly adopted provisions. 

22. On November 2, 2017, Nature's Way challenged the validity of rule 64ER17-

(l)(b), (c), and (d) on the grounds that they were vague, arbitrary and capricious, exceeded the 

epartment's grant of rulemaking authority, and contravened the law implemented. Specifically, 

ature' s Way alleged that by incorporating by reference the November 20 l S Aggregate Scorecard 

i to rule 64ER17-7, the Department improperly attempted to validate actions by the Department 

i 2015 during the dispensing organization selection process that involved faulty calculations and 

,; ere based on an unadopted rule. 

23 . On June 15, 2018, Administrative Law Judge ("ALJ") Van Laningham issued a 

r commended order determining that Nature's Way was entitled to a license under the "within one 

p jnt" qualification, despite Nature's Way having a final ranking of over 1.5 ''points" less than the 

h ghest final ranking and havjng a regional rank of 3 less than the highest final ranking. Mrture 's 

ay Nurse,y ofMiami, Inc. v. Fla. Dep 't of Health, Case No. 18-0721 (DOAH June 15, 2018 .) 

24. Also on June 15, 2018, ALJ Van Laningham issued a final order detennining that 

le 64ER17-7(1)(b), (c), and (d) constitutes an invalid exercise of delegated legislative authority 

a d that the scoring methodology used by the reviewers during the 2015 dispensing organization 

s lection process to determine aggregate scores, and which the Department intended to rely upon 

8 
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, n determining the qualifying "within one point" applicants, constitutes an unadopted rule in 

iolation of section 120.54(l)(a), Florida Statutes. See Nature's Way Nursery of Miami, Inc. v. 

la. Dep't qf Health, Case Nos. 17-580IRE & 18-0720RU (DOAH June 15, 2018). 

25. On March 18, 2019, Hart's filed with the Department a request for registration as a 

'IMTC pursuant to section 38 l .986(8)(a)2.a.,Florida Statutes, and section 3 of Chapter 2016-123, 

aw of Florida (2016). Hart's notified the Department that it meets all statutory criteria to be 

egistered as a MMTC under the "within one point" qualification. It further notified the 

epartment that should the Department determine that Hart's was entitled to be licensed as a 

ispensing organization, then the Department is required to register Hart's as a :MMTC without 

gard to the 10 license limitation. 

26. On March 28, 2019, the Department issued a denial of Hart's' request for 

r gi tration, concluding that Hart's "did not have final score within one point of the highest scoring 

pplicant in its region." Notably, the Department's letter does not state how it determined that 

: art's is not within one point of the highest scori~g applicant. Presumably, the Department is 

clntinurng to rely on the provisions of rule 64ER 17-7 and the 201 5 scoring methodology, both of 

hich have been determined to be invalid. 

Hart's' Substantial Interests 

27. Hart's submitted an application in July 2015 that, pursuant to section 

3f 1.986(8)(a)2.a., Florida Statutes, and chapter 2016-123, Laws of Florida (2016), entitle it to 

r gistration as a :rv.t:MTC. The Department's denial of Hart's' request for registration adversely 

i pacts Hart's' substantial interests because it denies Hart's' the opportunity to operate as a 
I 

1TC. 

28. Hart's is likewise substantially affected by the Department's unadopted rule - the 

9 
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0 15 scoring methodology. Rule 64ER17-7's determination of which applicants qualify under the 

'within one point'' qualification is based entirely on the 2015 scoring methodology. Because the 

epartmen.t's denial of Hart's' registration is based on the "final rank" assigned to Hart's' 2015 

ispensing organization application, Hart's is substantially affected by the Department's 

nadopted rule. Pursuant to section 120.57(1)(e)l., Florida Statutes, the Department is precluded 

ram basing its denial ofHart's' request for registration on an unadopted rule. 

Statement of Timeliness 

29. This petition is timely as it is filed within 21 days of receipt of the denial. See Rule 

8-106.111(2), Fla. Admin. Code. 

Disputed Issues of Material Fact 

30. The disputed issues of material fact include, but are not limited to, the following: 

a. Whether the Department properly calculated the final scores to be awarded to 

art's' and the highest scoring applicant in the regions in which Hart's applied; 

b. Whether the Department correctly calculated Hart's' score as not being within one 

oint of the highest scoring applicant in the regions in which Hart's applied, as required by section 

· l.986(8)(a)2.a., Florida Statutes; 

c. Whether the Department relied on an invalid rule in denying Hart's' request for 

r gistration; 

d. Whether the Department relied on an unadopted rule in denying Hart's request for 

r gistration; 

e. Whether the Department's method for generating aggregate scores is an agency 

, tement of general applicability that violates section 120.54( 1 )(a), Florida Statutes; and 

f Whether Hart's was entitled to be licensed as a dispensing organization under 
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hapter 2016-123, Law of Fla. (2016). 

31. Hart's reserves the right to raise additional disputed issues of material fact and law 

hat may be identified in the future through discovery in this case. 

Statement of Ultimate Facts and Law 

32. The Department's denial of Hart's' request for registration is founded solely on the 

epartment 's calculation of Hart's' score relative to the highest scoring applicant in the regions in 

hich it applied. Specifically, the Department erroneously calculated the scores as not being 

'thin one point. The Department's calculation is unreasonable, arbitrary, capricious, based on 

oth an invalid rule and an unadopted rule, and otherwise erroneous. 

33. The Department's 2015 scoring methodology resulted in "final ranks" that 

uggested the Department conducted a quantitative review of the applicants when, in fact, the 

epartrnent only conducted a qualitative review. Rather than score the applicants, the Department 

nly ranked the applicants. The Department's methodology gives the misleading impression that, 

r example, an applicant with a "final rank" of 5.5458 is 3.5311 points better than an applicant 

ith a "final rank" of 2.0147. The Department's decision to convert "ranks" into "scores" was 

e tire ly improper and the Department cannot now rely on this action to deny Hart's' request for 

r gistration . 

34. The Department's denial of Hart's' request for registration is based on an invalid 

1ile. As noted above, rule 64ER17-7 was declared invalid in Nature's Way Case Nos. 17-5801RE 

RI l 8-0720RU. The rule was found to be an invalid exercise of delegated legislative authority on 

t ,e following grounds: (l) the rule enlarges, modified, or contravenes the law implemented; (2) 

ti e rule exceeds the Department's grant of rulemaking authority; and (3) the rule is arbitrary or 

c pricious. 
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35. The Department's denial of Hart's' request for registration is also based on an 

nadopted mle - specifically, the Department's 2015 scoring methodology. As noted above, the 

015 scoring methodology, upon which the November 2015 Aggregated Score Card is based, was 

ppropriately determined to be an unadopted rule in Nature's Way Case Nos. 17-5801RE & l8-

1 ?20RU. 

36. It should be noted that an existing rule found to be invalid is not void until after 

ppellate proceedings have ended. Abbott laboratories v. Mylan Pharmaceuticals, Inc., 15 So. 

d 642, 653 (Fla. 1st DCA 2009). Thus, rule 64ER17-7 is not void until after the Department's 

ppeal of the Nature's Way final order has concluded. However, the rule is entirely dependent on 

t e scoring methodology that led to the November 2015 Aggregate Score Card. The Nature's Way 

nal order declared the scoring methodology to be an unadopted rule in violation of section 

120.54(l)(a), Florida Statutes. Section 120.56(4), Florida Statutes, provides "[i]fan administrative 

l w judge enters a final order that all or part of an unadopted rule violates s. 120.54(1)(a), the 

ency must immediately discontinue all reliance upon the unadopted rule or any substantially 

s milar statement as a basis for agency action." Thus, the Department is prohibited from relying 

n the 2015 scoring methodology, and rule 64ER17-7 which incorporated the methodology, as a 

b sis for denying Hart's' request for registration. 

37. To the extent that the Department has attempted to validate or ratify its use of an 

u adopted rule by incorporating the November 2015 Aggregate Score Card into rule 64ERI 7-7, 

t e rule constitutes an invalid exercise of its delegated legislative authority. Further, section 

1 0. 54(1 )(f), .Florida Statutes, prohibits an agency from adopting retroactive rules, including 

r troactive rules intended to clarify existing law, unless that power is expressly authorized by 

s tute. Nothing gives the Department to authority to adopt such rules. Thus, rule 64ERI 7-7 cannot 
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etroactively validate or ratify the 2015 scoring methodology. 

38. Hart's meets the requirements of section 381.986(8)(a)2.a. and chapter 2016-123, 

aws of Florida (2016) and its request for registration should be approved, The Department cannot 

ow correct the fimdamental errors committed during the 2015 dispensing organization selection 

rocess. Except for the "ranks" on the November 2015 Aggregate Score Card, the Department has 

,o other basis for denying Hart's' request for registration under section 381.986(8)(a)2.a. As 

, iscussed, the Department cannot rely on the score card as it was based on an unadopted rule. 

hus, the Department cannot deny Hart's' request for registration and it must be approved. 

Statutes and Rules 

39. The statutes and rules that support the relief requested by Hart's are: sections 

120.52, 120.54, 120.56, 120.569, 120.57, and 381.986, Florida Statutes, and chapter 2016-123, 

aws of Florida (2016). 

:Relief Requested 

40. Hart's respectfully requests that the Department refer this matter to the Division of 

dministrative Hearings for a formal administrative hearing, enter a final order granting Hart's' 

r quest for registration as a lVIMTC, and grant Hart's such further relief as may be deemed 

a propriate. 

13 
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Certificate of Service 

I certify that on this 28th day of March 2018, I have served a true and correct copy of this 

, ocument via hand delivery on the following: 

ksency Clerk 
, ffice of the General Counsel 
lo rid a Department of Health 
052 Bald Cypress Way, Bin A-02 
allahassee, Florida 32399 
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STATE OF FLORIDA fl:;.k1 T CF iEALTH

DEPARTMENTOFHEALTH g t.:O

DFHCE F ThE CL.K
HART'S PLANT NURSERY, INC.

Petitioner,
V. DOH Case No.: 2019-0076

DEPARTMENT OF HEALTH,

Respondent,
/

FINAL ORDER

This matter comes before the Department for consideration of a Joint Settlement

Agreement and Petitioner Hart's Plant Nursery, Inc.'s voluntary dismissal. On March 28,

2019, Petitioner filed a petition seeking licensure as a medical marijuana treatment

center. On April i6, 2019, the parties entered into a Joint Settlement Agreement, which

is attached as Exhibit A to this Final Order and incorporated by reference. On April 17,

2019, Petitioner filed a voluntary dismissal with prejudice. The Department has issued a

letter, which is attached Exhibit B and incorporated by reference, licensing Hart's Plant

Nursery, Inc. as a medical marijuana treatment center.

Based on the foregoing, the Petition is hereby dismissed with prejudice. This

matter is closed.
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DONE AND ORDERED in Tallahassee, Leon County, Florida this 1?day of April

2019.

By
Mic ele Tallent
Deputy Secretary for Operations
Florida Department of Health

NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES.
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING
DATE OF THIS ORDER.

Copies furnished to:

David C. Ashburn, Esquire
Greenberg Traurig, PA.
101 East College Avenue
Tallahassee, Florida 32301
AshburnD@gtlaw.com

Eduardo Lombard, Esquire
Radey Law Firm
301 S. Bronough Street
Suite 200
Tallahassee, Florida 32301
ELombard@radeylaw.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been

sent by electronic mail, regular U.S. mail, and/or by inter -office mail to each of the above -

named persons this day of April 2019.

Agency Clerk
Department of Health
4052 Bald Cypress Way, BIN A -o2
Tallahassee, Florida 32399-1703
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRiNG OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELLADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

DOH Case Nos.

JOINT SETTLEMENT AGREEMENT

20 18-0172

2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

THIS SETTLEMENT AGREEMENT (the "Agreemenf') is entered into this j4 day of
April, 2019, by and between Petitioner Spring Oaks Greenhouses, Inc. ("Spring Oaks"), Redland
Nursery, Inc. ("Redland"), Dewar Nurseries, Inc. ("Dewar"), Tree King -Tree Farm, Inc. ("Tree
King"), Perkins Nursery, Inc. ("Perkins"), Bill's Nursery, Inc. ("Bill's), DeLeon's Bromeliads,
Inc. ("DeLeon's), Hart's Plant Nursery, Inc. ("Hart's") (individually the "Petitionef' or
collectively the "Petitioners"), and Respondent, State of Florida Department of Health
("Departmenf' or "DOH")(each a "Party" and together, the "Parties").

PREMISES

WHEREAS, Spring Oaks timely filed with the Department its application to become a
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Spring Oaks' application
along with other applicants in the Central Region;

WHEREAS, Spring Oaks did not receive the highest score in the Central Region and the
Department denied Spring Oaks' application;
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WHEREAS, Redland timely filed with the Department its application to become a
Dispensing Organization in the Central and the Southeast Regions of Florida pursuant to section
381.986, Florida Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Redland's applications along
with other applicants in the Central and Southeast Regions;

WHEREAS, Redland did not receive the highest score in the Central or Southeast Regions
and the Department denied Redland's applications;

WHEREAS, Dewar timely filed with the Department its application to become a
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Dewar's application along
with other applicants in the Central Region;

WHEREAS, Dewar did not receive the highest score in the Central Region and the
Department denied Dewar's application;

WHEREAS, Tree King timely filed with the Department its application to become a
Dispensing Organization in the Northwest Region of Florida pursuant to section 381.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Tree King's application
along with other applicants in the Northwest Region;

WHEREAS, Tree King did not receive the highest score in the Northwest Region and the
Department denied Tree King's application;

WHEREAS, Perkins timely filed with the Department its application to become a
Dispensing Organization in the Southwest Region of Florida pursuant to section 38 1.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Perkins' application along
with other applicants in the Southwest Region;

WHEREAS, Perkins did not receive the highest score in the Southwest Region and the
Department denied Perkins' application;

WHEREAS, Bill's timely filed with the Department its application to become a Dispensing
Organization in the Northeast and Southeast Regions of Florida pursuant to section 38 1.986,
Florida Statutes (2015);
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WHEREAS, the Department reviewed, evaluated, and scored Bill's application along with
other applicants in the Northeast and Southeast Regions;

WHEREAS, Bill's did not receive the highest score in the Northeast or Southeast Regions
and the Department denied Bill's applications;

WHEREAS, DeLeon's timely filed with the Department its application to become a
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida
Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored DeLeon's application along
with other applicants in the Central Region;

WHEREAS, DeLeon's did not receive the highest score in the Central Region and the
Department denied DeLeon's application;

WHEREAS, Hart's timely filed with the Department its application to become a
Dispensing Organization in the Northeast and Northwest Regions of Florida pursuant to section
38L986, Florida Statutes (2015);

WHEREAS, the Department reviewed, evaluated, and scored Hart's application along with
other applicants in the Northeast and Northwest Regions;

WHEREAS, Hart's did not receive the highest score in the Northeast or Northwest Region
and the Department denied Hart's application;

WHEREAS, the Florida Legislature enacted Senate Bill 8-A ("SB 8-A") on June 9, 2017,
to implement Section 29, Article X of the Florida Constitution;

WHEREAS, SB 8-A amended section 381.986, Florida Statutes, in relevant part, to require
the Department to issue medical marijuana treatment center licenses to certain applicants who were
denied a license under the previous statutory scheme;

WHEREAS, the Governor of Florida signed SB 8-A into law on June 23,2017;

WHEREAS, Spring Oaks requested a license pursuant to SB 8-A, which the Department
denied on July 27,2018;

WHEREAS, on July 30, 2018, Spring Oaks filed a Petition for Formal Administrative
Hearing and Determination Regarding Unadopted Rule (DOAR Case No. 18-4471) challenging:
(i) the Department's denial of Spring Oaks' request for a license pursuant to SB 8-A and (ii) the
Department's alleged reliance on certain statements alleged to be unadopted rules (collectively,
the "Spring Oaks Challenge");
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WHEREAS, Redland requested a license pursuant to SB 8-A, which the Department
denied on March 5, 2019;

WHEREAS, on March 8, 2019, Redland filed a Petition for Formal Administrative Hearing
challenging: (i) the Department's denial of Redland's request for a license pursuant to SB 8-A and
(ii) the Department's alleged reliance on certain statements alleged to be unadopted niles
(collectively, the "Redland Challenge");'

WhEREAS, Dewar requested a license pursuant to SB 8-A, which the Department denied
on July 26,2018;

WHEREAS, on August 15, 2018, Dewar filed a Petition for Formal Administrative
Hearing and Administrative Determination Regarding Unadopted Rules (DOAH Case No. 18-
4463) challenging: (i) the Department's denial of Dewar's request for a license pursuant to SB 8-
A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules
(collectively, the "Dewar Challenge");

WHEREAS, Tree King requested a license pursuant to SB 8-A, which the Department
denied on July 31, 2018;

WhEREAS, on August 21, 2018, Tree King filed a Petition for Formal Administrative
Hearing and Administrative Determination Regarding Unadopted Rule (DOAH Case No. 18-
4472) challenging: (i) the Department's denial of Tree King's request for a license pursuant to SB
8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadapted rules
(collectively, the "Tree King Challenge");

WHEREAS, Perkins requested a license pursuant to SB 8-A, which the Department denied
on July 13, 2018;

WHEREAS, on August 2,2018, Perkins filed a Petition for Formal Administrative Hearing
(DOAH Case No. 18-4473) challenging: (i) the Department's denial of Perkins' request for a
license pursuant to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged
to be unadapted rules (collectively, the "Perkins Challenge");

WHEREAS, Bill's requested a license pursuant to SB 8-A, which the Department denied
on July 13, 2018;

WHEREAS, on August 1, 2018, Bill's filed a Petition for Administrative Hearing (DOAH
Case No. 18-4474) challenging: (i) the Department's denial of Bill's request for a license pursuant
to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted
rules (collectively, the "Bill's Challenge");

'The Department has not referred the Redland Challenge to the Division of Adminisirative Hearings for a case number
assignment.
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WHEREAS, DeLeon's requested a license pursuant to SB 8-A;

WhEREAS, on August 31, 2018, DeLeon's filed a Petition for Formal Alministrative
Hearing (DOAH Case No. 18-4698) challenging: (i) the Department's anticipated denial of
DeLeon's request for a license pursuant to SB 8-A and (ii) the Department's alleged reliance on
certain statements alleged to be unadopted rules (collectively, the "DeLeon Challenge");

WHEREAS, Hart's requested a license pursuant to SB 8-A, which the Department denied
on March 28, 2019;

WhEREAS, on March 28, 2019, Hart's filed a Petition for Administrative Hearing
challenging: (i) the Department's denial of Hart's request for a license pursuant to SB 8-A and (ii)
the Department's alleged reliance on certain statements alleged to be unadopted rules (collectively,
the "Hart's Challenge");2

WHEREAS, the Petitioners intend to provide enhanced patient access by locating a
percentage of dispensaries within impoverished communities and rural areas that have been
adversely affected by extraordinary economic events or natural disasters;

WHEREAS, the Petitioners intend to impose owner, manager, and employee background
screening requirements more stringent than required under existing Florida law;

WHEREAS, the Petitioners will adopt security and anti -diversion policies that are more
stringent than required under existing Florida law, including applying security standards to each
dispensary that are comparable to 12 C.F.R. 326.3 (2018);

WHEREAS, the Parties desire to resolve the disputes between them and therefore intend
to enter into this Agreement to approve the Petitioners to serve as medical marijuana treatment
centers under applicable laws; agree that the Petitioners have a colorable claim alleging That they
qualify as medical marijuana treatment centers under section 381 .986(8)(a), Florida Statutes
(2018); and agree that the Department shall license each of the Petitioners as medical marijuana
treatment centers.

NOW THEREFORE, in consideration of the mutual promises of the Parties, the sufficiency
of which is acknowledged, the Parties agree as follows:

1. The Premises above are hereby incorporated into this Agreement, as if fully set
forth herein.

2. The Parties intend and do hereby agree as follows:

2The Department has not refened the Hart's Challenge to the Division of Administrative Hearings for a case number
assignment.
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(a) The Petitioners certify via separate affidavit, attached as exhibits herein, to
the Department that each individually:

(i) Meets the requirements under current law to be licensed as a medical
marijuana treatment center;

(ii) Has the existing infrastructure and technological ability to begin
cultivating within thirty (30) days after licensure as a medical
marijuana treatment center; and

(iii) Will ensure that, in addition to the background screening
requirements imposed by section 381.986, Florida Statutes, no
owner, manager or employee has an arrest awaiting final disposition
for, has been found guilty of, regardless of adjudication, or has
entered a plea of nob contendere or guilty to an offense which is a
felony or crime punishable by imprisonment for more than one year
in this state or any other jurisdiction.

(b) Within 2 business days of execution of this Agreement, each Petitioner must
file a voluntarily dismissal with prejudice of their respective petitions.
Within ten business days after voluntary dismissal by all parties, the
Department will enter a Final Order in the Spring Oaks Challenge, Redland
Challenge, Dewar Challenge, Tree King Challenge, Perkins Challenge,
Bill's Challenge, DeLeon's Challenge, and Hart's Challenge (collectively
the "License Proceedings"): (1) adopting and incorporating this Agreement
and (2) licensing each of the Petitioners as a medical marijuana treatment
center. Each Petitioner stipulate to entry of such Final Orders and waives
any right to appeal such Final Order. The Final Order will be consistent with
the terms and obligations of this Agreement.

(c) The Parties will each bear their own costs, expenses, and attorneys' fees
relating in any way with the License Proceedings, any litigation associated
with those proceedings, and this Agreement.

(d) Within ten (10) calendar days after the Department licenses the Petitioners
as medical marijuana treatment centers, each Petitioner will:

(i) post a $5 million performance bond issued by an authorized surety
insurance company rated in one of the three highest rating categories
by a nationally recognized rating service; or

(ii) provide an irrevocable letter of credit of $5 million payable to the
Department; or

(iii) provide $5 million cash to the Department.
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The Parties agree that the failure of any Petitioner to timely post the bond
or provide a letter of credit will result in the revocation of such Petitioner's
license.

(e) Within ten (10) calendar days after the Department licenses each of the
Petitioners as a medical marijuana treatment center, each Petitioner will
submit a variance to its filed application in accordance with section
381 .986(8)(e), Florida Statutes (2018), with a written plan to:

(i) locate at least 10 percent of dispensing facilities within: (1) zip codes
that are 50 percent below the state median income level, or (2) rural
areas of opportunity as defined by section 288.0656(2)(d), Florida
Statutes (2018), no later than one year after receiving dispensing
authorization;

(ii) adopt security standards for each dispensary that are comparable to
12 C.F.R. 326.3 (2018);

(iii) counsel all patients on the safe storage of, and non -sharing of
medical marijuana;

(iv) counsel all patients on taking medical marijuana as instructed,
including providing patients with definitions of diversion and
misuse with examples;

(v) require all cultivation and processing employees to wear pocketless
coveralls over their clothes while in the cultivation and processing
facilities;

(vi) contract with a third party entity to conduct annual audits of its SOPs
regarding the transfer and tracking of medical marijuana, and to
report the audit results to the Department within 30 days of each
audits completion;

(vii) designate a chief audit officer responsible for anti -diversion
compliance;

(viii) allow only authorized employees to order medical marijuana from
the Petitioner's storage or processing facilities for transfer to the
dispensing facilities;

(ix) require at least two dispensing facility employees to receive any
shipment of medical marijuana from a storage or processing
facility;
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(x) conduct monthly physical audits of all medical marijuana
inventoiy in each dispensing facility;

(xi) require dispensing facility employees to inspect product packaging
for integrity when inventoried and before dispensing; and

(xii) secure any waste container in a dispensing facility that contains
usable medical marijuana to prevent tampering.

(xiii) upon request, promptly provide reasonable assistance to law
enforcement investigations of potential diversion and! or
suspicious circumstances involving Petitioner's medical marijuana,
subject to and without waiving any applicable privilege objections.

3. l'hirty (30) days or less after its licensure as a medical marijuana treatment center,
each Petitioner shall request cultivation authorization from the Department. If any Petitioner fails
to request cultivation authority within 30 days or less of licensure, the Petitioner shall be given
notice by the Department of a 10 calendar days cure period. After having been provided notice, if
Petitioner does not timely cure its failure to request cultivation authorization, the Department will
proceed with license revocation procedures. The Petitioners will at all times maintain compliance
with all applicable laws, rules, and regulations.

4. This Agreement constitutes the entire Agreement between the Parties with regard
to the License Proceedings and the award of licenses to the Petitioners to become a medical
marijuana treatment centers. The parties intend that this Agreement be binding and enforceable.

5. Any action arising from or relating to the Agreement will be litigated exclusively
in the Leon County, Florida, Circuit Court. The Parties submit to the personal jurisdiction of that
court; waive any objection to the convenience of that forum; and agree that such court will
constitute the exclusive and mandatory venue and jurisdiction. The Parties expressly waive any
right to trial by jury.

6. This Agreement shall inure to the benefit of and be binding upon each Party,
including each Party's successors, assigns, Agency head, and administrators, and shall be
enforceable against them. This Agreement is not assignable or delegable.

7. This Agreement, including any exhibits, constitutes the entire agreement between
the Parties concerning all matters that could have been raised in the License Proceedings and
associated litigation. This Agreement supersedes any prior discussions, agreements, or
understandings between the Parties. There are no promises, representations, or agreements
between the Parties other than as set forth herein.

8. The Petitioners understand and agree that their respective dismissals with prejudice
are final and are not affected by possible challenges to this Agreement. The Petitioners expressly
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waive their right to: (1) any proceedings pursuant to chapter 120, Florida Statutes (2018); (2) any
making of findings of fact and conclusions of law by the Department; and (3) all further and other
proceedings, whether administrative or judicial, to which the Petitioners may have been or may be
otherwise entitled any law or rules, relating to the License Proceedings. However, if any person
files an action or proceeding that attempts to challenge or contest the validity of this Agreement or
the validity of any final order(s) adopting this Agreement, the Petitioners each must intervene in
any such proceeding to defend the validity of this Agreement and the final order(s).

9. l'his Agreement is and shall be deemed jointly drafted and written by the Parties
and shall not be construed or interpreted for or against any Party as the author.

10. The Agreement represents the compromise of disputed claims by and between the
Parties. Neither the execution nor performance of the Agreement nor any of its terms or provisions
will be deemed a presumption, concession, or admission of any fact, liability, fault, or wrongdoing
of any kind by any Party relating to license applications, the License Proceedings, or any other
matter.

11. The Parties do not intend to and do not create or convey any rights enforceable by
any third persons not a party to this Agreement.

12. This Agreement shall be in full force and effect upon execution by each of the
respective Parties' authorized signatories, and effective on the date of the last or final signature.

13. This Agreement may be executed in counterparts.

14. No modification or waiver of any provision of this Agreement shall be valid unless
a written amendment to the Agreement is completed and properly executed by the parties.

15. The Petitioners fully understand that if the facts relating to the Licensure
Proceedings and this Agreement, including those contained in the Recitals, are later found to be
different from the facts they now believe to be true, they expressly accept and assume the risk of
any differences, regardless of any reason for such differences, and agree that the Agreement will
remain in effect and not be subject to termination or rescission because of such differences

16. The terms of the Agreement are divisible. If any provision, term, portion, or
language of the Agreement contravenes or is rendered unenforceable by any constitution, statute,
rule, judicial or administrative decision, regulation, or other law, all remaining provisions, terms,
portions, and language will remain in full force and effect.

17. The Parties individually represent and warrant that (i) the Parties are represented
by separate and independent counsel relating to the license applications, the License Proceedings,
and the Agreement; (ii) the Parties and their respective counsel have reviewed the Agreement and
all matters contemplated within it; (iii) the Parties have been advised fully by their respective
counsel concerning the Parties' respective rights and duties; and (iv) the Parties are aware that the
Agreement releases both known and unknown claims and rights.
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SPRING OAKS GREENHOUSES, iNC.

By:_____

Title: Owner/Presi9lent
Date:_________

REDLAND NURSERY, INC.

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, iNC

By:

Title: Owner/President
Date:

HART'S PLANT NURSERY, INC.

By:

Title:
Date:

FLORIDA DEPARTMENT OF HEALTH

By:

Title:
Date:

Title:
Date:

DEWAR NURSERIES, INC.

PERKINS NURSERY, INC.

Title:
Date:

DELEON'S BROMELIADS, INC.

By:

Title:
Date:
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SPRING OAKS GREENHOUSES, INC.

By:

Title: Owner/President
Date:

REDLAND NURSERY, INC.

By: (H)-
Title: Owner/President
Date: Li/j /
TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, INC.

FLORIDA DEPARTMENT OF HEAL'l'H

By:

Title:
Date:

DEWAR NURSERIES, INC.

By:

Title:
Date:

PERKINS NURSERY, INC.

By:

Title:
Date:

By:____________________________ By:_

Title: Owner/President Title:
Date:____________________ Date:

HART'S PLANT NURSERY, INC.

By:

Title:
Date:
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SPRING OAKS GREENHOUSES, iNC.

By:

Title: Owner/President
Date:

REDLAND NURSERY, iNC.

By:

Title: OwnerlPresident
Date:

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, INC.

Title: Owner/President
Date:

HART'S PLANT NURSERY, INC.

By:

Title:
Date:

FLORIDA DEPARTMENT OF HEALTh

By:

Title:
Date:

DEWAR NURSERIES, INC.

By:

Title: A14ot'
ALXk'J SA0,11

Date: Ap

By:

Title:
Date:

By:

Title:
Date:
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their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties
are aware that the Agreement releases both known and unknown claims and rights.

SPRING OAKS GREENHOUSES, INC.

By:

Title: Owner/President
Date:

REDLAND NURSERY, INC.

By:

Title: Owner/President
Date:

Title: Owneç/President
Date:1-7/ -/
BILL'S NURSERY, INC.

By:

Title: Owner/President
Date:

HART'S PLANT NURSERY, INC.

By

Title:
Date:_________

FLORIDA DEPARTMENT OF HEALTh

By:

Title:
Date:

Title:
Date:

By

Title:
Date:

By:

Title:
Date:
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SPRING OAKS GREENHOUSES, INC. FLORIDA DEPARTMENT OF HEALTH

By:_____________________________ By:____________________________

Title: Owner/President Title:
Date:_______________________________ Date:_____________

REDLAND NURSERY, INC. DEWAR NURSERIES, INC.

By:_ By:

Title: Owner/President Title:
Date: Date:

TREE KING -TREE FARM, INC. PERK! NURSERY, NC.

By: By:___________

Title: OwnerlPresident Titi tt
Date:________________________ Date:Lf/I 11_

BILL'S NURSERY, INC. DELEON'S BROMELIADS, iNC.

By:____________________________ By:_

Title: Owner/President Title:
Date: Date:

HART'S PLANT NURSERY, INC.

By:

Title:
Date:
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SPRING OAKS GREENHOUSES, INC.

By:

Title: Owner/President
Date:

REDLAND NURSERY, INC.

By:.

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

Title: Owner/President
Date:

BII'SURSE1Y, )NC.

By:

Title:Owner/Prc3idcnt ounSe1I
Date:..JJ/Y

HART'S PLANT NURSERY, iNC.

Title:
Date:

FLORIDA DEPARTMENT OF HEALTH

Title:
Date:

By:

Title:
Date:

DEWAR NURSERIES, INC.

PERKINS NURSERY, INC.

By:

Title:
Date:

DELEON'S BROMELIADS, INC.

By:_

Title:
Date:
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their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties
are aware that the Agreement releases both known and unknown claims and rights.

SPRING OAKS GREENHOUSES, INC.

By:

Title: Owner/President
Date:

REDLAND NURSERY, INC.

FLORIDA DEPARTMENT OF HEALTH

By:_

Title:
Date:

DEWAR NURSERIES, iNC.

By:_____________________________ By:_________________________

Title: Owner/President Title:
Date:_______________________________ Date:__________________________

TREE KING -TREE FARM, INC. PERKINS NURSERY, INC.

By:_____________________________ By:____________________________

Title: Owner/President Title:
Date:________________________________ Date:_______________________________

BILL'S NURSERY, INC. DELEON'S BROMELIADS, INC.

By:_______________________ By:______________________

Title: Owner/President Title:
Date:____________________ Date: 7e7/

HART'S PLANT NURSERY, INC

By:

Title:
Date:
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SPRJNQ OAKS GREENHOIJSES, iNC

By:

Title: Owner/President
Date:

REDLAND NURSERY, INC.

By;

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NIJRSERY, INC.

By:

Title: Owner/President
Date:

HART'S PLANT NURSERY, INC

By 2

Title: i- -.'4-z
Date.

FLORIDA DEPAkFMENT OF HEALTH

By:

Title:
Date

DEW AR NURSERIES, INC.

By:

Title:
Date:

By:

Title
Date:

By"

Title:
Date:

Page 10 of 10

PERKINS NURSERY, [NC.

DELEON'S BROMELIADS, INC.

Appendix 36



Jomt Settlement Agreement
2018-0172,2018-0173,2018-0174,
2018-0188, 2018-0190, 2018-0197,
2019-0047,2019-0076

SPRING OAKS GREENHOUSES, INC.

By:

Title: OwnerlPresident
Date:

REDLAND NURSERY, INC.

By:

Title: Owner/President
Date:

TREE KING -TREE FARM, INC.

By:

Title: Owner/President
Date:

BILL'S NURSERY, INC.

By:

Title: Owner/President
Date:

HART'S PLANT NURSERY, iNC.

By:

Title:
Date:

/

P.

By: ,-L4 t/

Title:

By:_

Title:
Date:

By:

Title:

By:_

Title:
Date:
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERiES, INC., TREE KING -TREE
FARM, INC., PERKJNS NURSERY, iNC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of

the State of Florida.

Respondent.

/

D011 Case Nos.

AFFIDAVIT OF STANLEY W. HARRIS ON BEHALF OF
SPRING OAKS GREENHOUSES. INC.

2018-0172

2018-0173

2018-0174

2018-0188

201 8-0190

2018-0197

20 19-0047

20 19-0076

BEFORE ME, the undersigned authority, this day personally appeared Stanley W.

Harris, who by me first being duly sworn and deposed says:

1. I wn over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. 1 am the President of Spring Oaks Greenhouses, Inc., whose principal office is

located at 17323 Lake Street, Umatilla, Florida 32784.

Inc.

3. I am authorized to submit this affidavit on behalf of Spring Oaks Greenhouses,

4. On behalf of Spring Oaks Greenhouses, Inc., I hereby certify that Spring Oaks

Greenhouses, Inc.:

EXHIBIT -
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i) Meets the requirements under current law to be licensed as a medica'

marijuana treatment center;

(ii) Has the existing infrastructure and technological ability to begin

cultivating within thirty (30) days after licensure as a medical marijuana

treatment center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 38 1.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found

guilty of, regardless of adjudication, or has entered a plea of nob

contendere or guilty to an offense which is a felony or crime punishable

by imprisonment for more than one year in this state or any other

jurisdiction.

5. 1 declare under penatty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this day of April, 2019.

Stanley Th-'
President
Spring Oaks Greenhouses,' hic.

STATE OF FLORIDA

COUNTY OF

Sworn to and subscribed before me this ). day of April, 2019, by Stanley W. Harris
who is personally known to me or provided I fr .. as identification.

JNNIFH RYAN
Noay Pubflc- State of Florida

Commission 4' GG 015444

My Comm. Expires Jul 25.2020

NQTARY PkJRLIC

[Print, type, or stump commissioned name
of notary or clerk.]

7
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLANI) NURSERY. INC.. DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC.. PERKINS NURSERY, INC.,
BILL'S NURSERY, INC.. DELEON'S
BROMELIADS, INC.. and HART'S PLANT
NURSERY, INC.

Pezittoner,
DOFI Case Nos.

vs.

ILORIDA DEPARTMENT OF HEALTh,
an executive branch agency of
the State of florida,

Respondent

_______I

AFFIDAVIT OF JEFFREY DEMOTT ON BEHALF OF
REDLAND NURSERY. INC.

2018-0172
2018-0173

2018-0174

2018-0188

2018-0190

2018-0197

2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared JefThy DeMoft.

who by me first being duly sworn and deposed says:

1. 1 am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. 1 have personal knowledge of the matters stated herein.

2. 1 am the President of Redland Nursery, Inc., whose principal office is located at

18455 S.W. 264th Street. Homestead, Florida 33031.

3. 1 am authorized to submit this affidavit on behalf ofRedland Nursery. Inc.

4. On behalf of Redland Nursery. Inc. I hereby certify that Redland Nursery. Inc.:

(I) Meets the requirements under current Jaw to be licensed as a medical

marijuana treatment center:
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(ii) Has the existing infrastructure and technological ability to begin

cultivating within thirty (30) days after licensure as a medical marijuana

treatment center and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986. Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found

guilty of, regardless of adjudication. or has entered a plea of nob

contendere or guilty to an offense which is a felony or crime punishable

by imprisonment for more than one year in this state or any other

jurisdiction.

5. 1 declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true andcorrect. Executed on thisJ 1- day of April. 2019.

-
/Ji1r i<L

Jeffrey DeMoit
President
Redland Nursery. Inc.

STATE OF FLORIDA

COUNTY OF

Sworn to and subscribed before me thist'day of AprIl, 2019, by Jeffrey DeMon who
is pezofla11y known to me or provided ___________ _ as identification.

PUBL!
tTt)rS

[Print, type, or stamp commissioned name
of notary or clerk.]

LE1IUSASTONISI

JuIyIO.202i ji
2
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, iNC., DEWAR
NURSERIES, iNC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

D011 Case Nos.

AFFIDAVIT OF BILL DEWAR ON BEHALF OF
DEWAR NU1SERJES. INC.

2018-0172
20 18-0 173
2018-0174
2018-0188
2018-0190
2018-0197
20 19-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared William E. Dewar

who by me first being duly sworn and deposed says:

I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. I am the President of Dewar Nurseries, Inc., whose principal office is located at 625

West Keene Road, Apopka, Florida 32703.

3. I am authorized to submit this Affidavit on behalf of Dewar Nurseries, Inc.

4. On behalf of Dewar Nurseries, Inc., I hereby certify that Dewar Nurseries. Inc.:

(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center;

EXHIBIT
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(ii) Has the existing infrastructure and technological ability to begin cultivating

within thirty (30) days afier licensure as a medical marijuana treatment

center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found guilty

of, regardless of adjudication, or has entered a plea of nob contendere or

guilty to an offense which is a felony or crime punishable by imprisonment

for more than one year in this state or any other jurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this I I day of April 2019.

(A)( FL-
William E. Dewar
President
Dewar Nurseries, Inc.

STATE OF FLORIDA

COUNTY OF bN Orasj

Sworn to and subscribed before me this' day of April2019, by William E. Dewar is
personally known to me or provided as identification.

pev-.optm?bt o

WUlAMOSEEY STEIN
MYcOMM8SION#GG21961S

EXPIRESMay 2022

NOTARY PUBLIC 0
Pa4 Y3')oc4e7 S*e

[Print, type, or stamp commissioned name
of notary or clerk.]
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY. INC.,
BILL'S NURSERY, INC., DELEON'S
BROMEUADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

vs.
DOH Case Nos.

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

AFFIDAVIT OF SHANNON ROSIER ON BEHALF OF
TREE KING -TREE FARMS INC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Shannon Rosier,

who by me first being duly sworn and deposed says:

I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. I am the President and Chief Executive Officer of Tree King -Tree Farm, Inc.,

whose principal office is located at 1882 Capital Circle NE, Suite 102, Tallahassee, FL 32308.

3. I am authorized to submit this affidavit on behalf of Tree King -Tree Farm, Inc.

4. On behalf of Tree King -Tree Farm, Inc., I hereby certify that Tree King -Tree

Farm, mc:

I EXHIBIT
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(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center,

(ii) Has the existing infrastructure and technological ability to begin

cultivating within thirty (30) days alter licensure as a medical marijuana

treatment center; and

(ill) Will ensure that, in addition to the background screening requirements

imposed by section 38 1.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found

guilty of, regardless of adjudication, or has entered a plea of nob

contendere or guilty to an offense which is a felony or crime punishable

by imprisonment for more than one year in this state or any other

jurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this day of April, 2 9.

Shannon Rosier
Chief Executive Officer
Tree King -Tree Farm, Inc.

STATE OF FLORIDA

COUNTY OF LEON

Sworn to and subscribed before me this jj4ay of April, 2019, by Shannon Rosier who
is personally known to me or provided t- t2- 1-' s identification.

NWDARSCHER

Ii*
co,gssnSFF952911 I __________

IW_ooj RY PUBLIC

[Print, type, or stamp commissioned name
of notary or clerk.]

2
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, iNC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,

BILL'S NURSERY, iNC., DELEON'S
BROMEUADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioners,

FLORIDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

I

DON Case Nos.

AFFIDAVIT OF DANNY PERKINS ON BEHALF OF
PERKINS NURSERY. INC.

2018-0172
20 18-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Danny Perkins,

who by me first being duly sworn and deposed says:

1. I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge oldie matters stated herein.

2. I am the President of Perkins Nursei7, Inc., whose principal office is located at

2575 Case Road, Labelle, FL 33975.

3. I am authorized to submit this affidavit on behalf of Perkins Nursery, Inc.

4. On behalf of Perkins Nursery, Inc., I hereby certify that Perkins Nursery, Inc.:

(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center;
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(ii) Has the exisung mfrastructure and technological ability to begin cultivating

within thirty (30) days after licensure as a medical marijuana treatment

center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by Section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting fmal disposition for, has been found guilty

of, regardless of adjudication, or has entered a plea of nob contendere or

guilty to an offense which is a felony or crime punishable by imprisonment

for more than one year in this state or any other jurisdiction.

5. 1 declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this 1-)- day of April, 2019.

Danny Per
President
Perkins Nursery, Inc.

STATE OF FLORIDA

COU1TY OF HENDRY

Sworn to and subscribed before me this day of April, 2019, by DANNY PERKINS
who is personally known to me.

cLhgTl .

NO1ARY PUL1C

[Print, type, or stamp commissioned name
of notary or clerk.]

2
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STATE OF FLORIDA
DEPARTMENT OF HEALTh

SPRING OAKS GREENHOUSES, INC.,
REDLAN) NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioner,

Va-

DOH Case Nos.

FLORIDA DEPARTMENT OF HEALTh,
an executive branch agency of
the State of Florida,

Respondent

AFFIDAViT OF STEPHEN T. GARRISON ON BEHALF OF
BILL'S NURSERY INC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Stephen T.

Garrison, who by me first being duly sworn and deposed says:

L I am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. I am the President of Bill's Nursery, Inc., whose principal office is located at P.O.

Box 900637, Homestead, FL 33090-0637.

3. I am authorized to submit this affidavit on behalf of Bill's Nursery, Inc.

4. On behalf of Bill's Nursery, Inc., I hereby certify that Bill's Nursery, Inc.:

(i) Meets the requirements under cinTent law to be licensed as a medical

marijuana treatment center;
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(ii) Has the existing inñastructure and technological ability to begin cultivating

within thirty (30) days after licensure as a medical marijuana treatment

center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found guilty

of, regardless of adjudication, or has entered a plea of nob contendere or

guilty to an offense which is a felony or ciime punishable by imprisonment

for more than one year in this state or any other jurisdiction.

5. I declare under penalty of peijury under the laws of the State of Florida that the

foregoing is true and correct. Executed on 1, 2019.

Bill's Nursery, Inc.
STATE OF FLORIDA

COUNTY OF DADE

Sworn to and subscribed before me this Jj_ day of April, 2019, by Stephen T. Garrison
who is personally known to me or provided as identification.

NOTARY PUBLIC
ChtL*ap&v Rivu'si

[Print, type, or stamp commissioned name
of notary or clerk.]

CHRISTOPHER RIVERAI
CommissiOn * FE 915598
My Commission Expires

/ September 03, 2019
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STATE OF FLORIDA
DEPARTMENT OF IIEALTJI

SPRiNG OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KiNG-TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, INC., and HART'S PLANT
NURSERY, INC.

Petitioners,

vs.

FLORIDA DEPARTMENT OF HEALTh,
an executive branch agency of
the State of Florida,

Respondent.

/

DOH Case Nos.

AFFIDAVIT OF ROBERT DELEON ON BEHALF OF
DELEON'S BROMELIADS, INC.

2018-0172
2018-0173
2018-0 174
2018-0188
20 18-0 190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Robert Deleon,

who by me first being duly sworn and deposed says:

1. 1 am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

2. I am the President of Deleon's Bromeliads, Inc., whose principal office is located

at 13745 S. W. 216 Street, Goulds, FL 33 170-2401.

3. I am authorized to submit this affidavit on behalf of Deleon's Bromeliads, Inc.

4. On behalf of Deleon's Bromeliads, Inc., I hereby certify that Deleon's

Bromeliads, Inc.:

f EXHIBIT
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(I) Meets the requirements under current law to be licensed as a medical

marijuana treatment center;

(ii) Has the existing infrastructure and technological ability to begin

cultivating within thirty (30) days after licensure as a medical marijuana

treatment center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found

guilty of, regardless of adjudication, or has entered a plea of nob

contendere or guilty to an offense which is a felony or crime punishable

by imprisonment for more than one year in this state or any other

jurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this /e2. day of April, 2019.

M4G -
Robert Deleon
President
Deleon's Bromeliads, Inc.

2
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STATE OF FLORII)A

COUNTY OFEeN-m

Sworn to and subscribed before me this j day of April. 2019, by
who is personally known to me or provided 5' *'rL yrc 1. :c as tdentification.

V
O$

Notary Pubtic. Stata ot Ftoiida

Commissiofll G_G 259612 £e!6
My QUWfl. airifas sept. is, [rint, type, or stamp commissioned name-

of notary or clerk.]
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STATE OF FLORiDA
DEPARTMENT OF HEALTH

SPRING OAKS GREENHOUSES, INC.,
REDLAND NURSERY, INC., DEWAR
NURSERIES, INC., TREE KING -TREE
FARM, INC., PERKINS NURSERY, INC.,
BILL'S NURSERY, INC., DELEON'S
BROMELIADS, rNC., and HART'S PLANT
NURSERY, INC.

Petitioners,

vs-

FLORiDA DEPARTMENT OF HEALTH,
an executive branch agency of
the State of Florida,

Respondent.

I

DOH Case Nos.

AFFIDAVIT OF MARK DE SOUZA ON BEHALF OF
HART'S PLANT NURSERY INC.

2018-0172
2018-0173
2018-0174
2018-0188
2018-0190
2018-0197
2019-0047
2019-0076

BEFORE ME, the undersigned authority, this day personally appeared Mark De Souza,

who by me first being duly sworn and deposed says:

1. 1 am over eighteen (18) years of age and am competent to testify as to the matters

contained herein. I have personal knowledge of the matters stated herein.

Inc.:

3. 1 am authorized to submit this affidavit on behalf of Hart's Plant Nursery, Inc.

4. On behalf of Hart's Plant Nursery, Inc., I hereby certify that Hart's Plant Nursery,

(i) Meets the requirements under current law to be licensed as a medical

marijuana treatment center;

EXHIBIT
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(ii) Has the existing infrastructure and technological ability to begin cultivaring

within thirty (30) days after licensure as a medical marijuana treatment

center; and

(iii) Will ensure that, in addition to the background screening requirements

imposed by section 381.986, Florida Statutes, no owner, manager or

employee has an arrest awaiting final disposition for, has been found guilty

of, regardless of adjudication, or has entered a plea of nob contendere or

guilty to an offense which is a felony or crime punishable by imprisonment

for more than one year in this state or any other jurisdiction.

5. I declare under penalty of perjury under the laws of the State of Florida that the

foregoing is true and correct. Executed on this 1/iay of April, 2019.

-
/

Mark De
Hart's Plant Nursery, Inc.

STATE OF FLORIDA

COUNTY OF LEON

Sworn to and subscribed before me this II day of April, 2019, by jtk()', ..V2(]
who is personally known to me or provided as identification..

0fflc Seal

Notaiy Public State of IlMols

My Commission Expires 0612312020

auxv (p .
NOTARY PUBLIC

[Print, type, or stamp aomxnissioned name
of notary or clerk.]

2
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Mission: -. Ron DeSantis
To protect, promote & improve The health Governor

of all people in Florida through integrated
state, county & community efforts.

HEALTH
Vision: To be the Heafthiest State in the Nation

April 19, 2019

Dear Hart's Plant Nursery, Inc.,

Enclosed is a copy of the Final Order dated April 19, 2019. Pursuant to the terms of the Final Order,
Hart's Plant Nursery, Inc. is licensed as a Medical Marijuana Treatment Center (MMTC). As an MMTC,
you must maintain compliance with all applicable requirements of section 381.986, Florida Statutes.

Bond or Other Security Required: On or before April 29, 2019, at 5:00 pm (eastern), you must 1) post
a $5 million performance bond issued by an authorized surety insurance company rated in one of the
three highest rating categories by a nationally recognized rating service; or (2) provide an irrevocable
letter of credit of $5 million payable to the Department; or (3) provide $5 million cash to the Department.
The bond or other security must be delivered to the Office of Medical Marijuana Use, do Florida
Department of Health Agency Clerk, 2585 Merchants Row Blvd., Suite 110, Tallahassee, Florida
32399.

Background Screening: As required by statute, all owners, officers, board members, managers, and
employees must have passed a background screening as required in the settlement agreement
attached to your Final Order. You have sworn under oath that all such persons are compliant with the
law. On or before April 29, 2019, you must submit a complete list of all Hart's Plant Nursery, Inc.'s
owners, officers, board members, managers, and employees as of April 19, 2019, and indicate the date
of each individual's most recent compliant background screening pursuant to section 381.986(9),
Florida Statutes, and the terms of the settlement agreement attached to your Final Order. If for any
reason any such person has not submitted his/her fingerprints, each must go to the Florida Department
of Law Enforcement (FDLE) or one of its approved fingerprinting vendors and, at such time, give to
FDLE or the FDLE-approved vendor the entity ORI number FL924890Z (DOH - OFFICE OF MEDICAL
MARIJUANA USE). The background screening report will be sent directly to the Office of Medical
Marijuana Use. All fingerprinting, if not already done, must be accomplished on or before April 29,
2019.

Ownership Interests Restrictions: You must submit a fully -diluted capitalization table that lists all
share types and the aggregate sum of shares associated to any persons, whether considered owners
or investors. The table must list all share types and the aggregate sum of shares associated to any
person as of a date no less than 7 calendar days prior to April 19, 2019. This information must be
submitted on or before April 29, 2019.

Cultivation, Processing, and Dispensing: Pursuant to statute, all MMTCs must cultivate, process,
and dispense marijuana for medical use. Based on your sworn statement that you are ready to
commence cultivation within 30 days, you must request an inspection from the Department within the
required timeframe detailed in the settlement agreement attached to your Final Order. No cultivation is
allowed to commence before the Department inspects and approves the facilities and operations.

Florida Department of Health t ITOffice of Medical Marijuana Use _____
4052 Bald Cypress Way, Bin M-01 Tallahassee, FL 32399 Public Health Accreditation BoardPHONE: 850/245-4657
FloridaHealth.gov

Accredited Health Department
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You have also sworn the present ability to comply with the statutory requirement of processing
marijuana for medical use. No processing is allowed to commence before the Department inspects and
approves the facilities and operations.

Lastly, you have also sworn the present ability to comply with the statutory requirement of dispensing
marijuana for medical use. No dispensing is allowed to commence before the Department inspects and
approves the facilities and operations.

Failure to comply with any or all of the above will result in
proceedings. /

Office

cc: Ryan Benjamin, Compliance & Licensing Ma

license revocation

ical Marijuana Use

Ryan. Benjaminflhealth.gov

2
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ST A TE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

SPRING OAKS GREENHOUSES, INC., 

Petitioner, Case Nos. 18-44 71 

FLORIDA DEPARTMENT OF HEAL TH, 

Respondent, 

and 

LOUIS DEL FA VERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 l .986(8)(a)2, Florida Statutes, and that Petitioner, Spring Oaks 

Greenhouses, Inc. is not entitled to a license pursuant to that statute. Del Favero supports the 

Department of Health1s decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

1. Section 38 l .986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 
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(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for quaJified 
patients registered in the medical marijuana use registry and who are issued a 
physician certi ti cation under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any appJicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 20 t 4; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. t 999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 38 l .986(8)(a)2, Fla. Stat. (20 l 8)( emphasis added) . 

2. Pursuant to Section 38 t .986(8){a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1, 2017. 

2 
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3. Pursuant to Section 38 l.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region under former Section 381.986, 

Florida Statutes (2014). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d I (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 381.986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 381.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the 10 licenses made available in 381.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 381.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 38 l.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 38 l .986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 
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that are not recognized class members of the Pigford or Black Farmers litigation. The notice 

provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action." 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 381.986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 381.986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 381.986(8)(a)3. 

I. The Parties 

A. Department of Health 

10. The agency affected in this matter is the State of Florida, Department of Health 

(the 11 Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See§ 381.986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 
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B. Petitioner, Spring Oaks Greenhouses, Inc. 

13. The Petitioner ("Petitioner") in this matter 1s Spring Oaks Greenhouses, Inc. 

("Spring Oaks"). 

14. In 2015, Spring Oaks filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381 .986. That application was denied. 

15. Spring Oaks did not have one or more administrative or judicial challenges related 

to the denial of its 2015 dispensing organization license application pending as of January 1, 

2017. 

16. Spring Oaks' 2015 dispensing organization application was not scored within one 

point of the highest final ranking in its region under fonner s. 381.986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com. 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

Ii censure as a medical marijuana treatment facility. See § 981.3 86(8)(b) 1. - 7 ., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 381.986(8)(a)2, Florida Statutes. 
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21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 

III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers 11 ("MMTCs 11
) and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the Ii censure of MMTCs. See Art. X, s. ( d)( l )c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See § 3 81.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license m 2015, but that 

application was denied. 

26. Thereafter, during a special session of the 201 7 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 
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which became effective June 23, 2017. See s. 20, ch 2017-232, Laws of Florida ( eff. Date of 

legislation). 

27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

28. Section 38 l.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER 17-2, effective September I 9, 

2017. 1 

30. The Emergency Rule requires subject matter experts to 11substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08/2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Fonn DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to 100 points. A total of one thousand one hundred fifty (1,150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

points. 

(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 

1 The Emergency rules were proposed for repeal on March 7, 201 8 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Adm in. Reg. I 099-1100 (March 7, 2018). 
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use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. 17-2(5)(c). 

31. On May 1, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. The Department conducted a public hearing regarding the Proposed Rule on May 

24,2018. 

33. On August 6, 2018, an Administrative Law Judge detennined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

283 8, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favero's Substantial Interests arc Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 
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sometime referred to as "Charlotte's Web. 11 They ultimately decided not to apply for a license in 

2015. 

39. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

40. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

41. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill 8A in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

43. In reliance on the October 3, 2017 deadline for the Department to award 10 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

10 licenses, incJuding the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 
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45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the 10 licenses made available in Section 

38 l.986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 38 l.986(8)(a)2.-3., Florida 

Statutes. 

47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 38 l .986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 381.986(8)(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favcro's 

49. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Sen1ices, 370 So. 2d 19 (Fla. 2nd DCA I 979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio C01p. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely fiJed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
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application. Great Western Packers Express, Inc. ,,. United States, 1.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23. 

50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Department of Health and Human Services, 483 So. 2d 700 (Fla. l st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

Gulfcourt, HRS denied two CON applications for a fixed need pool for the year I 983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year I 985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 
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VII. Statement Regarding Positions of the Parties 

54. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

55. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos. 18-4463, 18-4472, 18-4473 and 18-4474. 

and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(8) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DA TED on this 31st day of August, 2018. 

Respectfully Submitted, 

Seann M. Frazier ~ 
Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier(@,phrd.com 
(Counsel for Louis Del Favero Orchids, Inc.) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the fol1owing counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-0001 
Nichole.Geary@flhealth.com 

Eduardo S. Lombard 
William Robert Vezina 
Megan S. Reynolds 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee FL, 3230 l 
elombard@vlplaw.com 
mreynolds@vlplaw.com 

John M. Lockwood 
The Lockwood Law Firm 
106 East Col1ege Avenue, Suite 810 
Tallahassee, FL 32301 
john@lockwoodlawfinn.com 
tj@lockwoodlawfirm.com 
devon@lockwoodlawfirm.com 

Scann M. Frazier 
Florida Bar No. 97120 
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Mlsslan: 
To prolecl, promote & Improve the health 
of all people In Florida lhrnugh lnlegraled 
stale, county & community efforts. 

Processing Facility 
3393 SR580 
Safety Harbor, Florida 34695 

f loriaa 
HIEAl.TH 

Vision: To be !he Heallhlest Slate In lhe Nation 

August 27, 2018 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mall: smf@pbrd.com 

Dear Sir or Madam: 

Rick Scott 
Governor 

John H, Armstrong, MD, FACS 
Stale Surgeon General & Seaelary 

Please be advised that the Department of Health (Department), through its Office of Medical Marijuana Use and the 
Office of the General Counsel, has received six requests for registration as a medical marijuana treatment center (.MMTC), 
pursuant to section 38 l .986(8)(a)2., Florida Statutes. The Department has issued denials of all six requests and has received a 
Petition for Administrative Hearing in five of these denials. 

Section 38 l.986(8)(a)2., Florida Statutes, directs the Department to license as MMTCs, applicants that meet the 
requirements of the section, as outlined in sub-subparagraphs a. - c., in sufficient numbers to result in 10 total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C.2011). 

The citrus preference identified in section 38 l .986(8)(a)3., Florida Statutes, is onJy applicable to these same 
remaining licenses to be issued pursuant to section 38l.986(8)(a)2., Florida Statutes, end which are at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Bill's Nursery, Inc. v. DOH, OOAH Case No. 18-0173 
Dewar Nurseries v. DOH, DOAH Case No. 18-4463 
Tree King-Tree Farm, Inc. v. DOH, DOAH Case No. 18-4472 

Florida Department of Health 
Office of the General Counsel 
4052 Bald Cypress Way, Bin A-02 • Tallahassee, FL 32399-1703 
PHONE: 850/245-4005 • FAX850/413-8743 

Sincerely, 

AmandaG. Bush 
Chief Legal Counsel 

www.FloridasHealth.com 
TWITTER:HeaHhyFLA 

FACEBOOK:FlDapartmenlDIHeallh 
YOUTUBE: ftdoh 
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STA TE OF FLORIDA 
DrVISION OF ADMINISTRATIVE HEARINGS 

DEW AR NURSERIES, INC., 

Petitioner, Case Nos. 18-4463 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FAVERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 I .986(8)(a)2, Florida Statutes, and that Petitioner, Dewar 

Nurseries, Inc. is not entitled to a license pursuant to that statute. Del Favero supports the 

Department of Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues. 

l. Section 38 l .986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 

Filed August 31, 2018 1:06 PM Division of Administrative Hearings 
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patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January I, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011 ). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 38 I .986(8)(a)2, Fla. Stat. (2018)(emphasis added). 

2. Pursuant to Section 38 l .986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1, 2017. 

3. Pursuant to Section 38 l.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 
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ranking within one point of the highest final ranking in its region under fonner Section 381.986, 

Florida Statutes (2014). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 381.986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 38 l.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the IO licenses made available in 3 81.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
sha11 give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 38 l .986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 38 l.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 381.986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 

that are not recognized class members of the Pigford or Black Farmers litigation. The notice 
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provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action." 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 l .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 38 l.986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 38l.986(8)(a)3. 

II. The Parties 

A. Department of Health 

l 0. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See§ 381.986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 

B. Petitioner, Dewar Nurseries, Inc. 

13. The Petitioner ("Petitioner") in this matter is Dewar Nurseries, Inc. ("Dewar"). 
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14. In 2015, Dewar filed an application to serve as a dispensing organization pursuant 

to a prior version of Section 381.986. That application was denied. 

15. Dewar did not have one or more administrative or judicial challenges related to 

the denial of its 2015 dispensing organization license application pending as of January I, 2017. 

16. Dewar's 2015 dispensing organization application was not scored within one point 

of the highest final ranking in its region under fonner s. 381.986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service in this proceeding, De\ Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com. 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See § 98 l.386(8)(b) 1. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 381.986(8)(a)2, Florida Statutes. 

21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 
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III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" ("MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they arc registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the licensure ofMMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See§ 381.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license m 2015, but that 

application was denied. 

26. Thereatler, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. See s. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 

27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 
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28. Section 38 I .986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 38 l.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER I 7-2, effective September 19, 

2017. 1 

30. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08/2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to JOO points. A total of one thousand one hundred fifty (1,150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

points. 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

(c) In accordance with section 38l.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. 17-2(5)(c). 

31. On May 1, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018). 
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changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. The Department conducted a public hearing regarding the Proposed Rule on May 

24, 2018. 

33. On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. I 8-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favero's Substantial Interests arc Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 

39. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 
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40. Mr. Vukeljo, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

41. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja con finned that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill SA in 2017. Mr. Vukelja olso reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

43. In relionce on the October 3, 2017 deadline for the Department to award 10 

MMTC licenses pursuant to Section 38 l .986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

IO licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the 10 licenses made available in Section 

381.986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 38 I.986(8)(a)2.-3., Florida 

Statutes. 

9 

Appendix 80



47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 381.986(8}(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 38 I .986(8)(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favcro's 

49. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Services, 370 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must di1igently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
application. Great Westem Packers Express, Inc. v. Uniled Stales, I.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23 . 
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50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Co11rt Nursing Center v. 

Department of Health and Human Sen1ices, 483 So. 2d 700 (Fla. I st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

G11/fco11rt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

VII. Statement Regarding Positions of the Parties 

54. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

55. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos., 18-4471, 18-4472, 18-4473 and 18-4474. 
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and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DA TED on this 31st day of August, 2018. 

Respectfully Submitted, 

s'7rrrnzt<, q;:~-~·~·-====,.__ __ _ 
Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfi-azier@ph rd.com 
(Co11nse/for Louis Del Favero Orchids, Inc.) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-000 I 
Nichole.Genrv@flhealth.com 

William Dean Hall, III 
Daniel R. Russell 
Jones Walker, LLP 
215 South Monroe Street, Suite 130 
Tallahassee, Florida 32301 
drussell@joneswalkcr.com 
whal l@joneswalker.com 

Eduardo S. Lombard 
William Robert Vezina 
Megan S. Reynolds 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee FL, 32301 
elombard(a vlp law.com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 

5606691 I 

.. 

Seann M. Frazier 
Florida Bar No. 97120 
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Mission: 
To prolecl, promole & Improve the health 
cl all people In Flarlde through lnlegraled 
slate, COtJnty & community efforts. 

Processing Facility 
3393 SR 580 
Safety Harbor, Florida 34695 

Florida 
HEAlIB 

Vision: To be lhe Healthiest Stale In !he Nellon 

August 27, 2018 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mall: smf@phrd.com 

Dear Sir or Madam: 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
Stale Surgeon General & Secretary 

Please be advised that the Department of Health (Department), through its Office of Medical Marijuana Use and the 
Office of the General Counsel, has received six requests for registration as a medical marijuana treatment center (MMTC), 
pursuant to section 38 I .986(8Xa)2., Florida Statutes. The Department has issued denials of all six requests and has received a 
Petition for Administrative Hearing in five of these denials. 

Section 38 I .986(8)(a)2., Florida Statutes1 directs the Department to license as MMTCs, applicants that meet the 
requirements of the section, as outlined in sub-subparagraphs a. - c., in sufficient numbers to result in 10 total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d I (D.D.C. 2011). 

The citrus preference identified io section 38 l .986(8)(a)3., Florida Statutes, is only applicable to these same 
remaining licenses 10 be issued pursuant to section 381.986(8)(11)2., Florida Sllltutes, and which are at issue in the pe.ading 
legal challenges listed below. Anyone with II substantial interest in the remaining two licenses should talce appropriate legal 
action. 

Spring Oaks Greenhouses, lnc. v. DOH, DOAH Case No. 18•0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Bill's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewar Numries v. DOH, DOAH Case No. I 8-4463 
Tree King-Tree Fann, Inc. v. DOH, DOAH Cese No. 18-4472 

Florida Department of Health 
Office ol the General Counsel 
4052 Bald Cypress Way, Bin A-02 • Tallahassee, FL 3239~1703 
PHONE: 650/245-4005 • FAX 850/413-8743 

Sincerely, 

Amanda G. Bush 
Chief Legal Counsel 

www.FlorldaaHeatth.com 
TWITTER:HaalltlyFLA 

FACEBOOK:FLDepartmanlDIHealltl 
YOUTUBE: Moh 
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ST A TE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

DELEON'S BROMELIADS, INC., 

Petitioner, Case Nos. 18-4698 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FAVERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 l .986(8)(a)2, Florida Statutes, and that Petitioner, Deleon's 

Bromeliads, Inc. is not entitled to a license pursuant to that statute. Should the Department of 

Health deny the license sought by Petitioner, Del Favero supports the Department's decision. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

1. Section 38 l.986(8)(a)2, Florida Statutes required the Department of Health to 

license IO applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 

Filed September 13, 2018 2:26 PM Division of Administrative Hearings 
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(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry and who are issued o 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no loter than August 1, 20 I 7, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its region under formers. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Fanners Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011 ). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparab'I"aph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 381.986(8)(a)2, Fla. Stat. (2018)( emphasis added). 

2. Pursuant to Section 38 I .986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January I, 2017. 
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3. Pursuant to Section 381.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region under fonner Section 381.986, 

Florida Statutes (2014). 

4. The Department is reserving the award of one license to a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 38 l .986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 38 l.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that arc or were used for citrus 

processing, for up to 2 of the 10 licenses made available in 381.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 38 l.986(8)(a)3 ., Fla. Stat. (20 I 8). 

7. Though the Department was required to issue all ten licenses made available 

under Section 38 l.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 38 l.986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. Petitioner seeks one of the final two licenses available to applicants that are not 

recognized class members of the Pigford or Black Farmers litigation. 
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9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 I .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 381.986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 381.986(8)(a)3. 

I. The Parties 

A. Department of Health 

I 0. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See § 3 81.986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 

B. Petitioner, DeLcon's Bromeliads, Inc. 

13. The Petitioner ("Petitioner") in this matter 1s DeLeon's Bromeliads, Inc. 

(''Deleon"). 

14. In. 2015, De Leon filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied. 
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15. Deleon did not have one or more administrative or judicial challenges related to 

the denial of its 2015 dispensing organization license application pending as of January I, 2017. 

I 6. Deleon's 2015 dispensing organization application was not scored within one 

point of the highest final ranking in its region under formers. 381.986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service i,n this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com. 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

Ii censure as a medical marijuana treatment facility. See § 981.3 86(8)(b) 1. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 381.986(8)(a)2, Florida Statutes. 

21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 
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III. The Department's Implementation of Section 381.986(8){a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" {"MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the licensure of MMTCs. See Art. X, s. (d)(I )c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued to dispensing organizations following an application 

and scoring process. See§ 381.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license m 2015, but that 

application was denied. 

26. TI1ereafter, during a special sesston of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. Sees. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 

27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 
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28. Section 38 I .986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Ruic 64ER 17-2, effective September 19, 

30. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Fonn DH8014-OMMU-08/2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Fann DH8014-

OMMU-08i2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to 100 points. A total of one thousand one hundred fifty (1,150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

points. 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. l 7-2(5)(c). 

31. On May 1, 2018, the Department published Proposed Ruic 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018). 
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changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. The Department conducted a public hearing regarding the Proposed Rule on May 

24, 2018. 

33. On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favcro's Substantial Interests arc Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since l 974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 

39. When Amendment 2 passed, David Vuke\ja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 
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40. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an app1icant for a 

medical marijuana license. 

41. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct 1icense for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill 8A in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes. 

43. In reliance on the October 3, 2017 deadline for the Department to award IO 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

10 licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the 10 licenses made available in Section 

38 l .986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 381.986(8)(a)2.-3., Florida 

Statutes. 
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47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 381.986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 38 i .986(8)(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favero's 

49. In Bio-Medical Applications of Clearwaler, Inc. v. Dept. of Health and 

Rehabilitative Sen1ices, 370 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Co1p. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
application. Great Western Packers Express, Inc. v. United States, I.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23. 
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50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Depart men I o.f Health and Human Sen 1ices, 483 So. 2d 700 (Fla. 1st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

Gu(fco11rt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero 1s 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner1s 

application. 

Vll. Statement Regarding Positions of the Parties 

54. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

55. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos.18-4463, 18-4471, 18-4472, 18-4473 18-4474,and 18-4697. 
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and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DATED on this 13th day of September, 2018. 

Respectfully Submitted, 

'sea~razier 
FlairBir No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
s fraz ier@phrd.com 
(Counsel for Louis Del Favero Orchids, Inc.) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on September 13, 2018, a copy of the foregoing has been 

served via email upon the following counsel: 

Frank Herrera 
Alana Hoffman 
The Herrera Law Firm 
2001 Broadway Avenue, Suite 560 
Riviera Beach, Florida 33404 
fherrera@lmewmcdia .com 
a.hoffman@hnewmedia.com 

Eduardo S. Lombard 
Megan S. Reynolds 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
mreynolcls@vlplaw.com 

Glenn Thomas Burhans 
Gigi Ro11ini 
Steams Weaver Miller Weissler Alhadeff & Sitterson 
106 East College Avenue, Suite 700 
Tallahassee, FL 32301 
gburhans@stearnsweaver.com 
!trol lini@steamsweaver.co..m 
cabbuhl@lstearnsweaver.com 
ptassinari@steamsweaver.com 

Jessica M. Feingold 
1900 Old Dixie Hwy 
Fort Pierce, FL 34946 
jfeingold@eastcoastpackers.com 

5M701i6 I 

Marc ·t 
Flori a Bar No. 61463 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

PERKINS NURSERY, INC., 

Petitioner, Case Nos. 18-4473 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FA VERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 I .986(8)(a)2, Florida Statutes, and that Petitioner, Perkins 

Nursery, Inc. is not entitled to a license pursuant to that statute. Del Favero supports the 

Department of Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

I. Section 38 l.986(8)(a)2, Florida Statutes required the Department of Health to 

license IO applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 

Filed August 31, 2018 1:15 PM Division of Administrative Hearings 
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patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January I, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d I (D.D.C. 
2011 ). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shalJ license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 38l.986(8)(a)2, Fla. Stat. (2018)(emphasis added). 

2. Pursuant to Section 38 l .986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January l, 2017. 

3. Pursuant to Section 38 l.986(8){a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 
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ranking within one point of the highest final ranking in its region under fonner Section 381.986, 

Florida Statutes (2014). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or /11 Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 38 l .986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 38 l .986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the 10 licenses made available in 38 l.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 3 8 l.986{8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 381.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 38l.986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 

that are not recognized class members of the Pigford or Black Farmers litigation. The notice 
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provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action." 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 I .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 38 l.986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 381.986(8)(a)3. 

II. The Parties 

A. Department of Health 

I 0. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See § 381.986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 

B. Petitioner, Perkins Nursery, Inc. 

13. The Petitioner (''Petitioner") in this matter is Perkins Nursery, Inc. ("Perkins"). 
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14. In 2015, Perkins filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied . 

15. Perkins did not have one or more administrative or judicial challenges related to 

the denial of its 2015 dispensing organization license application pending as of January l, 2017. 

16. Perkins' 2015 dispensing organization application was not scored within one point 

of the highest final ranking in its region under fonner s. 381.986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrc.l .com. 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See§ 98 l.386(8)(b) l. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 381.986(8)(a)2, Florida Statutes. 

21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 
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III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" ("MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the licensure ofMMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See§ 381.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license in 2015, but that 

application was denied. 

26. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. See s. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 

27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 
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28. Section 38 l.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER 17-2, effective September 19, 

2017. 1 

30. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Fonn DH8014-OMMU-08/2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' . . . " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to 100 points. A total of one thousand one hundred fifty (1,150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

points. 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. l 7-2(5)(c). 

31. On May 1, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018). 
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changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. The Department conducted a public hearing regarding the Proposed Rule on May 

24, 2018. 

33. On August 6, 2018, an Administrative Law Judge detennined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

JV. Del Favcro's Substantial Interests arc Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukclja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 

39. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 
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40. Mr. Yukelja, David Yukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

41 . Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Yukelja reviewed the Section 381 .986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill 8A in 2017. Mr. Yukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

43. In reliance on the October 3, 2017 deadline for the Department to award I 0 

MMTC licenses pursuant to Section 38 I .986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

IO licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

45 . But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the IO licenses made available in Section 

381.986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 381.986(8)(a)2.-3., Florida 

Statutes. 
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47. Del Favero's subslanlial inleresls are affecled by Petilioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 381.986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

pennitted to seek either of the final two licenses available pursuant to Section 3 81.986(8)(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favero's 

49. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Se,,,ices, 370 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio C01p. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
application. Great Western Packers Express, Inc. v. United States, I.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23 . 
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50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Department of Health and H11111a11 Services, 483 So. 2d 700 (Fla. 1st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

G11/fco11rl, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly no~iced fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

VII. Statement Regarding Positions of the Parties 

54. The undersigned has conferred with counsel for Petitioner . who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

55. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos. 18-4463, 18-4471 , 18-4472 and 18-4474. 
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and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(8) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DATED on this 31st day of August, 2018. 

Respectfully Submitted, 

Seann M. Frazier 
Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
(Co1mselfor Louis Del Favero Orchids, Inc.) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel : 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-0001 
Nichole. G eary@flhealth.com 

Eduardo S. Lombard 
William Robert Vezina 
Megan S. Reynolds 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee FL, 32301 
elombard@vlplaw.com 
mreyno lds@vlplaw.com 

James A. McKee 
Foley & Lardner, LLP 
l 06 East College A venue, Suite 900 
Tallahassee, FL 32301-7732 
jmckee@foley.com 

Florida Bar No. 971 200 
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EXHIBIT A 
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Mission: 
To proted, promote & Improve the health 
of all people lo Flortda through lotegraled 
stale, to1Jnty & ctlmmunity efforts. Florida 

HEALTH 
Vision: To be the Heallhfesl Stale In !he Na!ian 

August 27, 2018 

Processing Facility 
3393 SR580 
Safety Harbor, Florida 34695 

Via: Certified U.S. Mall# 70040750000436941406 and 
Electronic Mall: smf@pbrd.com 

Dear Sir or Madom: 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
Slate Surgeon General & Secretary 

Please be advised that the Department of Health (Department), through its Office of Medical Marijuana Use and the 
Office of the General CoWJsel, has received six requests for registration as a medical marijuana treatment center {MMTC), 
pursuant to section 38 l .986(8)(a)2., Florida Statutes. The Depe..rtmcnt has issued denials of all six requests and has received a 
Petition for Administrative Hearing in five oflhese denials. 

Section 381.986(8)(a)2., Florida Statutes, directs the Department to license as MMTCs, applic8Ilts that meet the 
requirements of the section, as outlined in sub-subparngraphs a. - c., in sufficient numbers to result in 10 total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven oflhese ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
f.RJ). 82 (D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 2011). 

The cilrus preference identified in section 381.986(8)(a)3., Florida Statutes, is only applicable to these swne 
remaining licenses to be issued pursuant to section 381.986(8Xa)2., Florida Statutes, and which are at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Bill's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewar Nurseries v. OOH, DOAH Case No. 18-4463 
Tree King-Tree Fann, Inc. v. DOH, DOAH Case No. 18-4472 

Florida Department of Health 
Office of Iha General Counsel 
4052 Bald Cypress Way, Bin A-02 • Tellahassee, Fl 32399-1703 
PHONE: 850'245""1005 • FAX 850/413~743 

Sincerely, 

Amanda G. Bush 
Chief Legal Counsel 

www.FlorfdasHealth.com 
"JWITTER:HealllyFLA 

FACEBOOK:Fl.DepartmenlDIHealth 
YOunJBE: fldah 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

TREE KING-TREE FARM, INC. 

Petitioner, Case Nos. I 8-4472 

FLORIDA DEPARTMENT OF HEAL TH, 

Respondent, 

and 

LOUIS DELFAVERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 l .986(8)(a)2, Florida Statutes, and that Petitioner, Tree King-

Tree Fann, Inc. is not entitled to a license pursuant to that statute. Del Favero supports the 

Department of Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

1. Section 38 l .986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 
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(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011 ). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 38 l.986(8)(a)2, Fla. Stat. (2018)(emphasis added). 

2. Pursuant to Section 381.986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1, 2017. 
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3. Pursuant to Section 381.986(8)(a}2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region under fonner Section 381.986, 

Florida Statutes (2014 ). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999}, or In Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 38 l.986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 381.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own faci1ities that are or were used for citrus 

processing, for up to 2 of the 10 licenses made available in 38 l.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 38 l.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 381.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 381.986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 
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that are not recognized class members of the Pigford or Black Farmers litigation. The notice 

provided that, 11 [a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action. 11 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 l .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 38 I .986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 38 l .986(8)(a)3. 

II. The Parties 

A. Department of Health 

10. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See § 381.986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 

B. Petitioner, Tree King-Tree Farm, Inc. 

13. The Petitioner ("Petitioner") in this matter is Tree King-Fann, Inc. ("Tree King"). 
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14. In 2015, Tree King filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied. 

15. Tree King did not have one or more administrative or judicial challenges related 

to the denial of its 2015 dispensing organization license application pending as of January 1, 

2017. 

16. Tree King's 2015 dispensing organization application was not scored within one 

point of the highest final ranking in its region under formers. 38 I .986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com. 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See § 981.386(8)(b) 1. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 38 l.986(8)(a)2, Florida Statutes. 

21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 
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more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 

III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" ("MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida Jaw, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the Ji censure of MMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See § 3 81. 986, Fla. Stat. (2014 ). 

25. Petitioner applied for a dispensing organization license m 2015, but that 

application was denied. 

26. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. See s. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 
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27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

28. Section 381.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER 17-2, effective September 19, 

2017. 1 

30. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08/2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to l 00 points. A total of one thousand one hundred fifty (I, 150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

points. 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. l 7-2(5)(c). 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018). 
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31. On May 1, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. 

24, 2018. 

33. 

The Department conducted a public hearing regarding the Proposed Rule on May 

On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favero's Substantial Interests are Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 
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39. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

40. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

41. Prior to reorganizing Del Favero, Mr. Vuke)ja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vuke)ja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill 8A in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

43. In reliance on the October 3, 2017 deadline for the Department to award 10 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

10 licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3,2017. 
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45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the IO licenses made available in Section 

38 l .986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 381.986(8)(a)2.-3., Florida 

Statutes. 

47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 38 I .986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 38 l .986(8)(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favero's 

49. In Bio-Medical Applications of Clea,water, Inc. v. Dept. of Health and 

Rehabilitative Services, 370 So. 2d 19 (Fla. 2nd DCA I 979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in As/zbacker Radio Co,p. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
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application. Great Western Packers Express, Inc. v. United States, l.C.C., 263 
F.Supp. 347 (O.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23. 

50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In G11/f Court Nursing Center v. 

Department of Health and Human Services, 483 So. 2d 700 (Fla. 1st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

G11/fco11rt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing chaHenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

54. 
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VII. Statement Regarding Positions of the Parties 

55. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

56. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos.18-4463, 18-4471, 18-4473and 18-4474. 

and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DA TED on this 31st day of August, 20 l 8. 

Respectfully Submitted, 

Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 3230 l 
(850) 681-0191 
sfrazier@phrd.com 
(Cozmselfor Louis Del Favero Orchids, Inc.) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-0001 
Nichole.Geary@flhealth.com 

Eduardo S. Lombard 
William Robert Vezina 
Megan S. Reynolds 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee FL, 32301 
elombard@:vlplaw.com 
mreynolds@vlplaw.com 

Gary V. Perko 
D. Kent Safriet 
Hopping Green & Sams, P.A. 
119 South Monroe Street, Suite 300 
Tallahassee, Florida 32301 
garyp@.hgslaw.com 
kents@hgslaw.com 

Samual Ard 
Ard Shirley & Rudolph P.A. 
207 West Park Avenue, Suite B 
Tallahassee FL, 32301 
sard@asrlegal.com 

Seann M. Frazier 
Florida Bar No. 9712 . 
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Mission: 
To prolecl, promole & Improve the heallh 
of all people In Florida through Integrated 
slate, C011nty & community efforts. 

Processing Facility 
3393 SR 580 
Safely Harbor, Florida 34695 

Florida 
HEALIB 

Vision: To be the Heallhlesl Stale In the NaHon 

August 27, 2018 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mail: smf@pbrd.com 

Dear Sir or Madam: 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
Slate Surgeon General & Secrelery 

Please be advised that the Department of Health (Department), through its Office of Medical Marijuana Use and the 
Office of the General Counsel, bas received six requests for registration as a medical marijuana treatment center (MMTC), 
pursuant to section 381.986(8)(11)2., Florida Statutes. The Department has issued denials of all six requests and has received a 
Petition for Administrative Hearing in five of these denials. 

Section 381.986(8)(a)2., Florida Statutes, directs the Dcparbnent to license as MMTCs, applicants that meet the 
requirements of the section. as outlined in sub-subparagrapbs a. - c., in sufficient numbers to result in IO total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or In Re Black Fanners Lilig., 856 F. Supp. 2d I (D.D.C. 2011). 

The citrus preference identified in section 381.986(8)(a)3., Florida Statutes, is only applicable to these same 
remaining licenses to be issued pursuant to section 381.986(8)(a)2., Florida Statutes, and which are at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should talce appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Bill's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewar Nurseries v. DOH, DOAH Case No. 18-4463 
Tree King-Tree Fann, Inc. v. DOH, DOAH Case No. 18-4472 

Florida Deparbnent of Health 
Office of the G enaral Counsel 
4052 Bald Cypress Way, Bin A.02 • Tallahassee, FL 32399-1703 
PHONE: 850/245--4005 • FAX BS0/413-87-43 

Sincerely, 

Amanda 0. Bush 
Chief Legal Counsel 

www.FloridasHealth.com 
TWITTER:HeallhyFLA 

FACEBOOK:FL.DepartmentolHeallh 
Vnl IT1 IRJ:• ffllnh 
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ST ATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

BILL'S NURSERY, INC., 

Petitioner, Case Nos. 18-4474 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FAVERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 l.986(8)(a)2, Florida Statutes, and that Petitioner, Bill's Nursery, 

Inc. is not entitled to a license pursuant to that statute. Del Favero supports the Department of 

Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

I. Section 38 l.986(8)(a)2, Florida Statutes required the Department of Health to 

license JO applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 

Filed August 31, 2018 3:25 PM Division of Administrative Hearings 
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(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January l, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
20 I I). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirl!ments of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 38 I .986(8)(a)2, Fla. Stat. (2018)(emphasis added). 

2. Pursuant to Section 38 l.986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January I, 2017. 
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3. Pursuant to Section 381.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region under former Section 3 81.986, 

Florida Statutes (2014). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Gliclmwn, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Lilig., 

856 F. Supp. 2d I (D.D.C.2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 38 l.986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 381.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the IO licenses made available in 38 l.986(8){a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 381.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 381.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any app1icant meeting the citrus preference of Section 381.986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 
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that are not recognized class members of the Pigford or Black Farmers litigation. The notice 

provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action." 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 l .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 38 l .986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 38 l .986(8)(a)3. 

II. The Parties 

A. Department of Health 

I 0. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See§ 381.986(8)(a), Fla. Stat. 

The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana 

Use Registry, and licensing Florida businesses to cultivate, process, and dispense medical 

marijuana to qualified patients. 
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B. Petitioner, Bill's Nursery, Inc. 

12. The Petitioner ("Petitioner") in this matter ts Bill's Nursery, Inc. ("Bill's 

Nursery"). 

13. In 2015, Bill's Nursery filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied. 

14. Bill's Nursery did not have one or more administrative or judicial challenges 

related to the denial of its 2015 dispensing organization license application pending as of January 

1, 2017. 

15. Bill's Nursery's 2015 dispensing organization application was not scored within 

one point of the highest final ranking in its region under former s. 381 .986, Florida Statutes 

(2014). 

C. Intervenor, Del Favero 

16. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

17. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com. 

18. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See§ 981.386(8)(b)l. - 7., Fla. Stat. 
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19. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 381.986(8)( a)2, Florida Statutes. 

20. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 

III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

21. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

22. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" ("MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3 ), Fla. Const. The Constitution charged the Department with establishing procedures for 

the Ii censure of MMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

23. In 2014, the Florida Legislature established a standard for Ii censure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See§ 381.986, Fla. Stat. (2014). 

24. Petitioner applied for a dispensing organization license m 2015, but that 

application was denied. 
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25. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. See s. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 

26. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

27. Section 381.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

28. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER 17-2, effective September 19, 

2017. 1 

29. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08/2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/20 I 7 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to l 00 points. A total of one thousand one hundred fifty (I, 150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

points. 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vql. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018). 
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(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. I 7-2(5)(c). 

30. On May 1, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

changes to section 3 81.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

31. The Department conducted a public hearing regarding the Proposed Rule on May 

24, 2018. 

32. On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

33. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favero's Substantial Interests arc Affected by Petitioner's Demand for License 

34. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

35. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

36. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 
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37. In 2015, Mr. Vukelja, his son, David Vukelj a, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 

38. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

39. Mr. Vukelja, David Vuke)ja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

40. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

41. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill 8A in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

42. In reliance on the October 3, 2017 deadline for the Department to award l 0 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

l O licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 
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43. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

44. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the IO licenses made available in Section 

381.986(8)(a)2. 

45. Del Favero is within the zone of interest of Section 381.986(8)(a)2.-3., Florida 

Statutes. 

46. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 38 l.986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 38 I .986(8)(a)2. 

47. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favcro's 

48. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Hea/t/, and 

Rehabilitative Sen1ices, 3 70 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 
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ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
application. Great Western Packers £;-,:press, Inc. v. United States, I.C.C., 263 
F .Supp. 34 7 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23 . 

49. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools'' 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center , .. 

Department of Health and Human Sen1ices, 483 So. 2d 700 (Fla. 1st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

G11/fco11rt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

50. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero 1s 

entitled have its application comparatively reviewed with Petitioner's. 

51. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 
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VI. Del Favero Supports the Preliminary Agency Action 

52. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

VII. Statement Regarding Positions of the Parties 

53. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

54. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos. 18-4463, 18-4471, 18-4472, and 18-4473. 

and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DATED on this 31st day of August, 2018. 

Respectfully Submitted, .@_F-
Sennn M. Frazier 
Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 

-
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
(Counsel for Lords Del Favero Orchids, inc.) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-0001 
Nichole.Geary@flhealth.com 

Eduardo S. Lombard, Esquire 
Megan S. Reynolds 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
mreynolds@vlplaw.com 

Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast 7th Street, Suite 1100 
Miami, FL 3313 
ari .gerstinui akennan.com 
marylin.herrerar@.akcnnan.com 

Velvel (Devin) Freedman 
Boies Schiller Flexner LLP 
100 SE Second Street 
Miami, FL 3313 l 
vfreedman@bsfllp.com 
nbennond@bsflIp.com 

Jonathan S. Robbins 
Akerman LLP 
Las Olas Centrer II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, FL 33301-2229 
jonathan.robbins@akennan.com 

Ser(M. Frazier 
Florida Bar No. 9712 
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Mission: 
To pro!ed. promote & Improve lhe heallh 
of all people In Florida through Integrated 
slate, county & community effor1s. 

Vision: To be the Heallhlest stale In lhe Nallon 

August 27, 2018 

Processing Facility 
3393 SR 580 
Safety Harbor, Florida 34695 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mall: smf@phrd.com 

Dear Sir or Madam: 

Rick Scott 
Governor 

.lohn H. Armstrong, MD, FACS 
Stale Surgeon General & Secretary 

Please be advised that the Department of Health (Department), through its Office of Medical Marijuana Use and the 
Office of the General Counsel, bas received six requests for registration as a medical marijuana treatment center (MMTC), 
pursuant to section 38 J .986(8)(a)2., Florida Statutes. The Department bas issued denials of all six requests and bas received a 
Pet!don for Administrative Hearing in five of these denials. 

Section 38 l.986(8)(a)2., Florida Statutes, directs the Department to license as MMTCs, applicants that meet the 
requirements of the section, as outlined in suh-subparugrephs a. in sufficient numbers to result in 10 total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Lilig., 856 F. Supp. 2d l (D.D.C. 2011). 

The citrus preference identified in section 381.986(8Xa)3., Florida Statutes, is on1y applicable to these same 
remaining licenses to be issued pur.mant to section 381.986(8)(a)2., Florida Statutes, and which are at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Bill's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewer Nurseries v. DOH, DOAH Case No. 18-4463 
Tree King-Tree Fann, Inc. v. DOH, DOAH Case No. 18-4472 

Florida Department of Health 
Office ol lhe General Counsel 
4052 Bald Cypress W11y, Bin A-02 • Tallllhassee, FL 32399-1703 
PHONE: 850/245"'1005 • FAX 850/413-,11743 

Sincerely, 

Ame.ode G. Bush 
Chief Legal Counsel 

www.FlorldasHealth.com 
TWITTER:HealltlyflA 

FACEBOOK:FLDepartmenlDIHealth 
YOUTIJBE: lldoh 
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Florida Bar No. 393517 
M. Hope Keating

Florida Bar No. 981915
Greenberg Traurig, P.A. 
101 East College Avenue 
Tallahassee, FL  32301 
Telephone:  (850) 222-6891 
ashburnd@gtlaw.com 
bielbyl@gtlaw.com 
keatingh@gtlaw.com 
Counsel for Hart’s Plant Nursery, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that on June 10, 2019, I electronically filed the 
foregoing document with the Clerk of the Second District Court of Appeal through 
the Florida Court eFiling Portal and served the same via e-mail to: 

Seann M. Frazier 
Marc Ito 
Kristen Bond 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
sfrazier@phrd.com 
mito@phrd.com 
Kbond@phrd.com 
Counsel for Appellant Louis Del 
Favero Orchids, Inc. 
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s/ M. Hope Keating 
David C. Ashburn 
 Florida Bar No.  708046 
Lorence Jon Bielby 



Eduardo S. Lombard 
Radey Law Firm 
301 S. Bronough Street, Suite 200 
Tallahassee, Florida 32301 
Elombard@radeylaw.com 
Counsel for Appellee Florida 
Department of Health 

Louise R. Wilhite-St. Laurent 4052 
Bald Cypress Way Bin A02 
Tallahassee, FL 32399 
louise.stlaurent@flhealth.gov 
Counsel for Appellee Florida 
Department of Health 

s/ M. Hope Keating 
M. Hope Keating
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