
IN THE FIRST DISTRICT COURT OF APPEAL 
STATE OF FLORIDA 

 
LOUIS DEL FAVERO ORCHIDS, INC., 
 
 Appellant, 
 
 v.         Case No. 1D19-1780 
         Lt. No. DOH 2019-0076 
FLORIDA DEPARTMENT OF HEALTH and 
HART’S PLANT NURSERY, INC., 
 
 Appellees. 
___________________________________/ 

 
MOTION TO DISMISS APPEAL 

 
Appellee, Hart’s Plant Nursery, Inc. (“Hart’s”), respectfully moves the Court 

to dismiss the appeal of Louis Del Favero Orchids, Inc. (“Del Favero”) because Del 

Favero was not a party to, and did not attempt to intervene in, the matter below, was 

not adversely affected by the Final Order appealed, and otherwise has no standing 

to appeal. In support of this Motion, the Appellee states as follows: 

Background1 

In 2014, the Florida Legislature passed the Compassionate Medical Cannabis 

Act of 2014 which authorized the use of low-THC cannabis for certain medical 

conditions. Petition at ¶ 3.  As part of the act, the Department was required to license 

                                                           
1 The background facts set forth herein are taken from the Petition for Formal 
Administrative Hearing and Determination Regarding Unadopted Rule (“Petition”) 
filed by Hart’s in March 2019 with the Florida Department of Health.   The Petition 
is part of the record below and is included in the Appendix to Hart’s’ Motion at 3.   
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five dispensing organizations to cultivate, process and dispense low-THC cannabis 

in the five geographic regions of Florida. Id. In July 2015, Hart’s timely filed an 

application for licensure as a dispensing organization pursuant to section 381.986, 

Florida Statutes (2015).  Id. at ¶ 4.  Hart’s’ application was received, reviewed, 

evaluated and scored by the Florida Department of Health in accordance with the 

provisions of rule 64-4.002, Florida Administrative Code. Id.   In November 2015, 

the Department issued a letter denying Hart’s’ application for licensure as a 

dispensing organization stating that Hart’s was not the highest scored applicant in 

the region for which it applied.  Id. at ¶ 7.   

In 2017, the Florida Legislature substantially amended section 381.986.  Id. 

at ¶ 12.  The 2017 amendments required the Department to license the existing 

dispensing organizations as Medical Marijuana Treatment Centers (“MMTCs”) and 

established a process for licensing new MMTCs. Id.  The relevant language is as 

follows: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.– 

(a)  The department shall license medical marijuana treatment centers 
to ensure reasonable statewide accessibility and availability as 
necessary for qualified patients . . . .  
*** 
 2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, under 
the following parameters.   
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a.  As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was 
reviewed, evaluated, and scored by the department and which was 
denied a dispensing organization license by the department under 
former s. 381.986, Florida Statutes 2014; which had one or more 
administrative or judicial challenges pending as of January 1, 
2017, or had a final ranking within one point of the highest final 
ranking in its region under former s. 381.986, Florida Statutes 
2014; which meets the requirements of this section; and which 
provides documentation to the department that it has the existing 
infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a 
medical marijuana treatment center. 

 
b. As soon as practicable, the Department shall license one applicant 

that is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 856 F. 
Supp. 2d 1 (D.D.C. 2011). . . .  

 
c. As soon as practicable, but no later than October 3, 2017, the 

department shall license applicants that meet the requirements of 
this section in sufficient numbers to result in 10 total licenses 
issued under this subparagraph, while accounting for the number 
of licenses issued under sub-subparagraphs a. and b. 
 

§ 381.986(8)(a), Fla. Stat. (emphasis added).  
 

Thus, pursuant to the 2017 amendments, an entity must receive an MMTC 

license if it: (1) previously submitted an application as a dispensing organization 

that had been reviewed, evaluated, and scored under former section 381.986; (2) 

had pending litigation as of January 1, 2017, or had a final ranking within one point 

of the highest final ranking in its region; (3) meets the requirements of section 
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381.986; and (4) provides documentation of the ability to cultivate marijuana within 

30 days.  

 On March 18, 2019, Hart’s filed with the Department a request for 

registration and notified the Department that it meets all statutory criteria of 

subsection 381.986(8)(a)2.a. to be registered as a MMTC because it had a final 

ranking within one point of the highest final ranking in its region under former s. 

381.986, Florida Statutes (2014).  Id. at ¶ 25.  When Hart’s’ request for registration 

was denied, Hart’s filed the Petition below on the basis that it is entitled to an 

MMTC license under the “within one point” qualification.2      

On April 16, 2019, Hart’s – along with other entities who had brought 

administrative challenges following the denial of MMTC registration pursuant to 

the 2017 amendments – entered into a Joint Settlement Agreement (for Hart’s, and 

the others, to dismiss their petitions in return for receiving an MMTC license, and 

included specific restrictions on each MMTC license not required of prior MMTC 

licensees) that was adopted by the Department as a Final Order.  The Final Order 

incorporating the Joint Settlement Agreement that is being appealed is included in 

                                                           
2 Hart’s also challenged a Department rule pertaining to scoring methodology, and 
the 2015 scoring methodology that had both been declared invalid by an 
administrative law judge.    
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the Appendix to Hart’s’ Motion at 17.  Pursuant to the Final Order, Hart’s received 

a MMTC license.    

Del Favero was not a named party to Hart’s’ administrative proceeding at the 

Department, nor did it intervene or seek to intervene.  Del Favero did not apply for 

a license under former section 381.986, and is not a recognized member of a 

designated class as set forth section 381.986(8)(a)2.b.     

Argument 

Section 120.68(1), Florida Statutes, sets forth the standard for judicial review 

of administrative actions and states that “[a] party who is adversely affected by final 

agency action is entitled to judicial review.”  § 120.68(1), Fla. Stat.  This provision 

has been interpreted to mean that there are four requirements for standing to seek 

such review: (1) the action is final; (2) the agency is subject to provisions of the act; 

(3) the person seeking review was a party to the action; and (4) the party was 

adversely affected by the final agency action.  Legal Envtl. Assistance Found., Inc. 

v. Clark, 668 So. 2d 982, 986 (Fla. 1996).  In the case at bar, the third and fourth 

requirements are not met by Del Favero.      

I. Del Favero Did Not Seek to Intervene and Otherwise Was Not a 
Party to the Action Below 
 

An intervenor is generally considered a party to the action for purposes of 

appealing a final order.  Ameriloss Pub. Adjusting Corp. v. Lightbourn, 46 So. 3d 
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107, 110 (Fla. 3d DCA 2010).  A person who did not participate as a party – as an 

intervenor or otherwise – does not have standing to appeal a potentially adverse 

administrative ruling.  Id.; Legal Envtl., 668 So. 2d at 986-87; see also Fla. Admin. 

Code R. 28-106.205.3   

Here, Del Favero was not a named party to Hart’s’ administrative proceeding, 

was not an intervenor in the proceeding, and did not seek to intervene.  Therefore, 

pursuant to Florida law, Del Favero has no standing to invoke this Court’s 

jurisdiction to review the Final Order in this matter.  See Sierra Club, Inc. v. State 

of Fla., Case No. 1D08-4881 (Fla. 1st DCA Sept. 9, 2009) (granting motion to 

dismiss appeal for lack of standing where appellant failed to achieve party status in 

the administrative action below); White v. Fla. Dep’t of Envtl. Protection, Case No. 

1D18-3282 (Fla. 1st DCA Jan. 14, 2019) (same).  

Further, any right Del Favero might have had to participate as an intervenor 

was lost altogether when the parties decided to settle and entered into the Joint 

Settlement Agreement.  See Envtl. Confederation of SW Fla., Inc. v. IMC 

Phosphates, Inc., 857 So. 2d 207, 211 (Fla. 1st DCA 2003) (this Court holding that 

rights of an intervenor are conditional in that they exist only so long as the litigation 

                                                           
3 Rule 28-106.205 provides that “Persons other than the original parties to a pending 
proceeding whose substantial interest may be determined in the proceeding and who 
desire to become parties may petition the presiding officer for leave to intervene.”   
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continues between the parties and stating, “Any right [the appellants] have to 

participate as intervenors would be lost altogether if the parties decide to settle the 

case or voluntarily dismiss it.”).  Del Favero has no basis whatsoever to bring this 

appeal.   

II. Del Favero’s is Not Adversely Affected by the Final Order 

This Court may dismiss this appeal on the basis of Del Favero’s lack of 

standing without the necessity of reviewing the fourth requirement of the standing 

test.  But in any event, Del Favero fails to meet the fourth requirement because it is 

not adversely affected by the Final Order.  See O’Connell v. Fla. Dep’t of Cmty. 

Affairs, 874 So. 2d 673, 675 (Fla. 4th DCA 2004) (“Standing on appeal requires 

more than standing at the administrative level. . . . . In order to have standing on 

appeal under section 120.68(1) . . . Appellants must be not only affected, but 

adversely affected by the final agency action.”.   

Del Favero has asserted in multiple proceedings that it has a substantial 

interest in those matters where MMTC licenses have been issued under subsection 

381.986(8)(a)2.a.  Such assertion was made in the following matters pending before 

this Court by way of (unsuccessful) motions to intervene filed in the administrative 

proceedings below:    Louis Del Favero Orchids, Inc. v. Florida Department of 

Health and Spring Oaks Greenhouses, Inc., Case No. 1D19-1772 (DOAH Case No. 

18-4471); Louis Del Favero Orchids, Inc. v. Florida Department of Health and 
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Dewar Nurseries, Inc., Case No. 1D19-1777 (DOAH Case No. 18-4463); Louis Del 

Favero Orchids, Inc. v. Florida Department of Health and DeLeon's Bromeliads, 

Inc., Case No. 1D19-1778 (DOAH Case No. 18-4698); Louis Del Favero Orchids, 

Inc. v. Florida Department of Health and Perkins Nursery, Inc., Case No. 1D19-

1781 (DOAH Case No. 18-4473); Louis Del Favero Orchids, Inc. v. Florida 

Department of Health and Tree King-Tree Farm, Inc., Case No. 1D19-1783 

(DOAH Case No. 18-4472); and, Louis Del Favero Orchids, Inc. v. Florida 

Department of Health and Bill's Nursery, Inc., Case No. 1D19-1784 (DOAH Case 

No. 18-4474).4  

In the motions to intervene in each of these cases, Del Favero acknowledged 

that it did not participate in the 2015 application process pursuant to former section 

                                                           
4 The motions to intervene filed below by Del Favero in these other cases pending 
before this Court are included in the Appendix to Hart’s’ Motion at 57, 72, 87, 100, 
115 and 130.  It is proper for the Court to take judicial notice of such documents 
that are part of the records in these related cases pending before it.  “The court in 
which a cause is pending will take judicial notice of all its own records in such cause 
and of the proceedings relating thereto.”  Kelley v. Kelley, 75 So. 2d 191, 194 (Fla. 
1954). See also Hunt v. State, 613 So. 2d 893, 898 n.5 (Fla. 1992) (the Florida 
Supreme Court took judicial notice of the record in another of its cases on the basis 
of section 90.202(6) of the Florida Statutes); Falls v. Nat’l Envtl. Prods., 665 So. 
2d. 320, 321 (Fla. 4th DCA 1995) (stating that it is fitting and proper for trial and 
appellate courts to take judicial notice of the pleadings and briefs of other actions 
filed that bear a relationship to the case at bar). § 90.202(6), Fla. Stat. (judicial notice 
may be taken of all judicial records).  “A court record is not subject to dispute: either 
it is or it is not a record of a court.”  Charles W. Ehrhardt, Florida Evidence, § 202.6 
(2013).   
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381.986.  Therefore, Del Favero was not an “applicant whose application was 

reviewed, evaluated, and scored by the department and which was denied a 

dispensing organization license by the Department under s. 381.986, Florida 

Statutes 2014” as required to receive a MMTC license pursuant to section 

381.986(8)(a)2.  Yet, Del Favero stated that it would nonetheless attempt to obtain 

one of the ten licenses made available pursuant to section 381.986(8)(a)2. and, 

therefore, its substantial interests were affected.  Del Favero stated that it intended 

to seek a “citrus preference” for a MMTC license pursuant to section 

381.986(8)(a)3., Florida Statutes.  That provision states: 

3.  For up to two of the licenses issued under subparagraph 2, the 
department shall give preference to applicants that demonstrate in their 
applications that they own one or more facilities that are, or were, used 
for the canning, concentrating, or otherwise processing of citrus fruit 
or citrus molasses and will use or convert the facility or facilities for 
the processing of marijuana. 
 

§ 381.986(8)(a)3., Fla. Stat.   
 

Del Favero asserts that section 381.986(8)(a), subparagraph 3, makes a 

“promise” that citrus processors are entitled to licenses.  However, contrary to Del 

Favero’s assertion, by its plain language subparagraph 3 makes no such promise.  

That provision merely allows the Department to give preference to “up to two” 

citrus applicants that otherwise meet the requirements of subparagraph 2.   Indeed, 

such preference can only be given to an applicant after the mandates of 
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subparagraphs 2.a. and 2.b. have been complied with.  The language of 

subparagraph 2.a makes very clear that the Department “shall license any applicant” 

that fits the previous applicant criteria.  Likewise, the language of subparagraph 2.b. 

makes very clear that the Department “shall license one applicant” that meets the 

class action criteria.  The Department must first account for the number of licenses 

provided through those subparagraphs before issuing additional licenses.     

Therefore, the Department must act on prior applicants such as Hart’s – 

whose application was reviewed, evaluated, and scored pursuant to former section 

381.986 by the Department and had a final ranking within one point of the highest 

final ranking in in its region – before it can consider a non-prior applicant such as 

Del Favero under the citrus “preference” or for any other reason.  At bottom, the 

Department was not allowed to consider or compare the eligibility of prior 

applicants such as Hart’s with any potential eligibility of Del Favero.  As a result, 

Del Favero has not been adversely affected by the Final Order issuing a license to 

prior applicant Hart’s pursuant to section 381.986(8)(a)2.  Del Favero has no 

standing to challenge the Final Order. 

The undersigned is authorized to represent that co-appellee the Florida 

Department of Health joins Hart’s in seeking the relief sought in this Motion. 
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Conclusion 

Because, for the foregoing reasons, Del Favero has no standing to bring this 

appeal, Hart’s respectfully requests that the Court enter an order of dismissal of this 

appeal.   

    

S/M. HOPE KEATING________ 
DAVID C. ASHBURN 
FLORIDA BAR NO. 708046 
LORENCE JON BIELBY 
FLORIDA BAR NO. 393517 
 M. HOPE KEATING 
FLORIDA BAR NO. 981915 
GREENBERG TRAURIG, P.A. 
101 EAST COLLEGE AVENUE 
TALLAHASSEE, FL  32301 
TELEPHONE:  (850) 222-6891 
FACSIMILE:  (850) 681-0207 
ashburnd@gtlaw.com 
bielbyl@gtlaw.com 
keatingh@gtlaw.com 
 
COUNSEL FOR HART’S PLANT NURSERY, INC. 
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215 South Monroe Street, Suite 750 
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(850) 681-0191 
sfrazier@phrd.com 
mito@phrd.com 
Kbond@phrd.com 
Counsel for Appellant Louis Del Favero Orchids, Inc. 
 
Eduardo S. Lombard 
Radey Law Firm 
301 S. Bronough Street, Suite 200 
Tallahassee, Florida 32301 
Elombard@radeylaw.com 
Counsel for Appellee Florida Department of Health 
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