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STATE OF FLORIDA 
r-r .• ,, .. . , 7 D" '1 23 DEPARTMENT OF HEALTH L..d:; I '" " - I I Ii ..,: 

OFFICE OF MEDICAL MARIJUANA USE 
• ·· - . "I' 

" . . ·- .. ' ... .. ___ , .. \ 

REDLAND NURSERY, INC., 

PETITIONER, 

V. DOH Case No.: 

THE DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE, 

RESPONDENT. _________________ / 

PETITION FOR FORMAL ADMINISTRATIVE HEARING 

Redland Nursery, Inc. ("Redland"), files this petition for formal administrative hearing 

pursuant to sections 120.569 and 120.57(1), Florida Statutes, and rule 28-106.201, Florida 

Administrative Code. In support of this petition, Redland states as follows: 

Parties 

1. The affected state agency is the State of Florida, Department of Health, Office of 

Medical Marijuana Use (the "Department"), 4052 Bald Cypress Way, Bin M-01, Tallahassee, 

Florida 32399-3265. The Department is the state agency authorized to administer section 381.986, 

Florida Statutes, and to license and regulate medical marijuana treatment centers ("MMTCs"). See 

§§381.986 & 385.212, Fla. Stat. 

2. Red.land is a Florida for profit corporation that operates a nursery in Homestead, 

Florida. For purposes of this proceeding, Redland's address is that of the undersigned. 

3. Red.land is repres·ented by John M. Lockwood, Thomas J. Morton, and Devon 

Nunneley of The Lockwood Law Firm, 106 East College A venue, Suite 810, Tallahassee, Florida, 

32301. Counsels' telephone number is (850) 727-5009; facsimile number is (850) 270-2610; and 
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e-mail addresses are j ohn@lockwoodlawfirm, tj@lockwoodlawfirm, and 

devon@lockwoodlawfinn.com. 

Background 

4. In 2014, the Florida Legislature passed the Compassionate Medical Cannabis Act 

of 2014 which authorized the use of low-THC cannabis for certain medical conditions. As part of 

the act, the Department was required to license five dispensing organizations to cultivate, process 

and dispense low-THC cannabis. The Department was to license one Dispensing Organization in 

each of the following regions: northwest Florida, northeast Florida, central Florida, southeast 

Florida, and southwest Florida. 

5. Redland timely filed an application for licensure as a Dispensing Organization in 

the southeast region pursuant to section 381.986, Florida Statutes (2015). Redland's application 

was received, reviewed, evaluated, and scored by the Department in accordance with the 

provisions of rule 64-4.002, Florida Administrative Code, effective on June 17, 2015. 

6. Rule 64-4.002(5) established a panel of three individuals to review and score the 

applications for licensure as a dispensing organization. The rule required each reviewer to 

independently review each application and score the application by completing a scorecard. The 

reviewer's scorecards were then combined to generate an aggregate score for each application and 

the applicant with the "highesLaggregate score" in each region was selected as the region's 

dispensing organization. R. 64-4.002(5)(a) & (b), Fla. Admin. Code. 

7. The Department's methodology for scoring the applications and generating an 

aggregate score was not described in the rule or the scorecard. 

8. In November 2015, the Department denied Redland's application for licensure as a 

Dispensing Organization in the southeast region. The Department's denial letter did not specify 

2 
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Redland's application score. The letter merely stated that Redland's application was denied 

because it was not the highest scored applicant in the southeast region. A copy of the Department's 

denial letter is attached as Exhibit A. 

9. In 2016, the Florida Legislature passed chapter 2016-123, Laws of Florida, which 

amended section 381.986 to authorize the use of medical cannabis for certain patients who have 

terminal conditions. Additionally, Chapter 2016-123 provided a pathway for prior applicants who 

were not awarded dispensing organization licenses to obtain licenses. The relevant language is as 

follows: 

Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice from the Department of 
Health that it is approved as a region's dispensing organization, 
posts a $5 million performance bond in compliance with rule 64-
4 .002( 5)( e ), Florida Administrative Code, meets the requirements of 
and requests cultivation authorization pursuant to rule 64-4.005(2), 
Florida Administrative Code, and expends at least $100,000 to 
fulfill its legal obligations as a dispensing organization; or any 
applicant that received the highest aggregate score through the 
department's evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the 
requirements of s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department and is approved to 
operate as a dispensing organization for the full term of its original 
approval and all s9bsequent renewals pursuant to s. 381.986, Florida 
Statutes. Any applicant that qualifies under this subsection which 
has not previously been approved as a dispensing organization by 
the department must be given approval as a dispensing organization 
by the department within 10 days after the effective date of this act, 
and within 10 days after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)(e), Florida Administrative 
Code, and must comply with all other applicable requirements of 
chapter 64-4, Florida Administrative Code. 

(2) If an organization that does not meet the criteria of subsection 
(1) receives a . final determination from the Division of 
Administrative Hearings, the Department of Health, or a court of 
competent jurisdiction that it was entitled to be a dispensing 
organization under s. 381 .986, Florida Statutes, and applicable rules, 
such organization and an organization that meets the criteria of 
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subsection (1) shall both be dispensing organizations in the same 
region. During the operations of any dispensing organization that 
meets the criteria in this section, the Department of Health may 
enforce rule 64-4.005, Florida Administrative Code, as filed on June 
17, 2015. 

Ch. 2016-123, 3, at 17-18, Laws of Fla. (2016) (emphasis added). 

10. According to the above language, any applicant that is determined by the 

Department, the Division of Administrative Hearings, or any court to be entitled to be a dispensing 

organization under section 3 81.986 shall be licensed as such. 

11. On November 8, 2016, over 70% of Florida voters approved the Florida Medical 

Marijuana Legalization Initiative, also known as Amendment 2. The amendment created section 

29, Article X of the Florida Constitution and authorized the medical use of marijuana for the 

treatment of debilitating medical conditions. 

12. In 2017, the Florida Legislature substantially amended section 381.986 in an effort 

to implement Amendment 2. The 201 7 changes required the Department to license the existing 

dispensing organizations as MMTCs and established a process for licensing new MMTCs. The 

relevant language is as follows: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment 
centers to ensure reasonable statewide accessibility and availability 
as necessary for qualified patients registered in the medical 
marijuana use registry and who are issued a physician certification 
under this section. 

1. As soon as practicable, but no later than July 3, 2017, the 
department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and 
cannabis delivery devices, under fonner s. 3 81.986, Florida Statutes 
2016, before July 1, 2017, and which meets the requirements of this 
section. 

4 
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2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was 
reviewed, evaluated, and scored by the department and which was 
denied a dispensing organization license by the department under 
former s. 381.986, Florida Statutes 2014; which had one or more 
administrative or judicial challenges pending as of January 1, 2017, 
or had a final ranking within one point of the highest final ranking 
in its region under former s. 3 81.986, Florida Statutes 2014; which 
meets the requirements of this section; and which provides 
documentation to the department that it has the existing 
infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

§381.986(8)(a), Fla. Stat. (2017) (emphasis added). 

13. According to the above language, there are four requirements for an entity that 

applied for a dispensing organization license to obtain a MMTC license: (1) an application as a 

dispensing organization which was reviewed, evaluated, and scored; (2) litigation or final ranking 

within one point of the highest final ranking in its region; (3) meets the requirements of section 

381.986; and (4) provides documentation of the ability to cultivate marijuana within 30 days. 

14. On June 22, 2017, Keith St. Gennain Nursery Farms ("KSG"), an applicant in the 

southeast region, requested that jt be registered as a MMTC pursuant to the "within one point" 
; 

qualification. The Department denied KSG's request noting that KSG had an aggregate score of 

3.2125 and the winning applicant in the southeast region had an aggregate score of 4.4000. KSG 

challenged the Department's denial on the grounds that the Department relied on unadopted rules 

in calculating the aggregate scores during the dispensing organization selection process and in 

detennining what constitutes "one point" under section 381.986(8)(a)2.a. 

5 
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15. In response to the KSG challenge, on September 28, 2017, the Department adopted 

emergency rule 64ER17-3 in an attempt to implement the "within one point" qualification. Rule 

64 ERi 7-3 ( 1) established definitions for "final ranking", "highest final ranking", and "within one 

point" as follows: 

(b) Final Ranking- an applicant's aggregate score for a given region 
as provided in the column titled 'Final Rank' within the November 
2015 Aggregated Score Card incorporated by reference and 
available at http://www.floridahealth.gov/programs-and
services/ office-of-medical-marijuana-use/medical-marijuana
treatment-centers/dispensing-application-process/index.html, as the 
final rank existed on November 23, 2015. 

(c) Highest Final .Ranking - the final rank with the highest point 
value for a given r~gion, consisting of an applicant's aggregate score 
as provided in the column titled "Final Rank" within the November 
2015 Aggregated Score Card, as the final rank existed on November 
23, 2015. 

( d) Within One Point - one integer (i.e., whole, non-rounded 
number) carried · out to four decimal points (i.e., 1.0000) by 
subtracting an applicant's final ranking from the highest final 
ranking in the region for which the applicant applied. 

Rule 64ER17-3, Fla. Admin. Code 

16. According to rule 64ER17-3, an applicant is eligible for a MMTC license if their 

final ranking was within one integer (carried out to four decimal points) of the winning applicant's 

final ranking. For example, if the winning applicant's final ranking is 4.4000, the applicant is 

within one point if their final ranking is 3.4000 or higher. 

17. On October 19, 2017, Nature's Way Nursery of Miami, Inc. ("Nature's Way"), an 

applicant in the southeast region, challenged the validity of rule 64ER17-3(l)(b), (c), and (d) on 

the grounds that they were vague, arbitrary and capricious, and exceeded the Department's grant 

of rulemaking authority. 

18. Also on October 19, 2017, the Nature's Way requested that it be registered as a 
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MMTC pursuant to the "within on point" qualification. Nature's Way, an applicant in the 

southeast region, received a final rank of2.8833 and regional rank of 2. The winning applicant in 

the southeast region received a final rank of 4.4000 and a regional rank of 5. The Department 

denied Nature's Way's request n:oting that Nature's Way was not within one point as set forth in 

rule 64ER17-3. Nature's Way challenged the Department's denial on the grounds that the 

Department's calculation was unreasonable, arbitrary, capricious, erroneous and based on an 

unadopted rule. 

19. On October 3 0, 2017, the Department entered in a final order adopting a settlement 

between KSG and awarding KSG a MMTC license. That same day, the Department adopted 

emergency rule 64ER17-7. Rule '64ER17-7 provided that it supersedes rule 64ER17-3, the subject 

of Nature's Way's rule challenge, and modified the definitions of "final ranking", "highest final 

ranking" and "within one point" as follows: 

(b) Final Ranking,.... an applicant's aggregate score for a given region 
as provided in the column titled "Final Rank" or the applicant's 
regional rank as provided in the column titled "Regional Rank" 
within the November 2015 Aggregated Score Card, incorporated by 
reference and available at http://www.floridahealth.gov/programs
and-services/office-of-medical-marijuana-use/medical-marijuana
treatment-centers/dispensing-application-process/index.html, as the 
final rank existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank with the highest point 
value for a given region, consisting of an applicant's aggregate score 
as provided in the column titled "Final Rank" or the applicant's 
regional rank as provided in the column titled "Regional Rank" 
within the November 2015 Aggregated Score Card, as the final rank 
existed on November 23, 2015. 

( d) Within One Point - for the aggregate score under the colwnn 
"Final Rank" one integer (i.e., whole, non-rounded number) carried 
out to four decimal points (i.e., 1.0000) or for the regional rank 
under the column: "Regional Rank" one whole number difference, 
by subtracting an applicant's final ranking from the highest final 
ranking in the region for which the applicant applied. 

7 
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Rule 64ER17-7, Fla. Admin. Code 

20. Rule 64ER17-7 included an additional methodology for detennining whether an 

applicant was eligible for a MMTC license under the "within one point" qualification. In addition 

to the one integer carried out to four decimal points requirement, an applicant could also qualify 

for a MMTC license if their regional rank was within one whole number of the winning applicant's 

final regional ranking. For example, in a region with five applicants, the winning applicant's 

regional rank would be 5 and the applicant wo1,1ld be within one point of the highest final ranking 

if their regional rank was 4. 

21. Although rule 64 ER 17-7 purports to expand the pool of applicants that can take 

advantage of the "within one point" qualification by including a second methodology , the rule 

expanded the pool by exactly one - KSG. No other applicant qualifies to take advantage of the 

newly adopted provisions. 

22. On November 2, 2017, Nature's Way challenged the validity of rule 64ER17-

7(1)(b), (c), and (d) on the grounds that they were vague, arbitrary and capricious, exceeded the 

Department ' s grant of rulemaking authority, and contravened the law implemented. Specifically, 

Nature's Way alleged that by incorporating by reference the November 2015 Aggregate Scorecard 

into rule 64ER17-7, the Department improperly attempted to validate actions by the Department 

in 2015 during the dispensing org~zation selection process that involved faulty calculations and 

were based on an unadopted ruk 

23. On June 15, 2018, Administrative Law Judge ("ALJ") Van Laningham issued a 

recommended order detennining that Nature's Way was entitled to a license under the "within one 

point" qualification, despite Nature's Way having a final rank of over 1.5 "points" less than the 

winning applicant and having a regional rank of 3 less than the winning applicant. Nature 's Way 

8 
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Nursery of Miami, Inc. v. Fla. Dep 't of Health, Case No. 18-0721 (DOAH June 15, 2018.) 

24. Also on June 15, 2018, ALJ Van Laningham issued a final order determining that 

rule 64ER17-7(1 )(b), (c), and (d) constitutes an invalid exercise of delegated legislative authority 

and that the scoring methodology used by the reviewers during the 2015 dispensing organization 

selection process to determine aggregate scores, and which the Department intended to rely upon 

in determining the qualifying "within one point" applicants, constitutes an unadopted rule in 

violation of section 120.54(1)(a), Florida Statutes. See Nature's Way Nursery of Miami, Inc. v. 

Fla. Dep 't of Health, Case Nos. 17-5801RE & 18-0721RU (DOAH June 15, 2018). 

25. On July 16, 2018,: the Department issued a final order in Nature's Way Nursery of 

Miami, Inc. v. Fla. Dep't of Health, Case No. 18-0721. The final order rejected ALJ Van 

Laningham's recommended order and adopted a settlement agreement between Nature's Way and 

the Department that resulted in the issuance of aMMTC license to Nature's Way. In the settlement 

agreement, the Department specifically detennined that "Nature's Way qualifies as a medical 

marijuana treatment center under section 381.986(8)(a)2.a., Florida Statutes (2017)". The 

settlement agreement did not specify the methodology used to determine that Nature's Way was 

within one point of the highest final ranking. A copy of the final order is attached as Exhibit B. 

26. On November 5, 2018, Redland filed with the Department a request for registration 

as a MMTC pursuant to section 3 81.986(8)(a)2.a.,Florida Statutes, and section 3 of Chapter 2016-

123, Law of Florida (2016). Redland notified the Department that it meets all statutory criteria to 

be registered as a MMTC under the "within one point" qualification. It further notified the 

Department that should the Department determine that Redland was entitled to be licensed as a 

dispensing organization, then the Department is required to register Redland as a MMTC without 

regard to the 10 license limitation. 

9 
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27. On March 5, 2019, the Department issued a denial of Redland's request for 

registration, concluding that Redlands "did not have final score within one point of the highest 

scoring applicant in its region." Notably, the Department's letter does not state how it determined 

that Redland is not within one point of the highest scoring applicant. Presumably, the Department 

is continuing to rely on the provisions ofrule 64ER17-7 and the 2015 scoring methodology, both 

of which have been determined to be invalid. A copy of the Department's denial letter is attached 

as Exhibit C. 

28. Redland received a final rank of 3.1750 and regional rank of 3. Redland's final 

rank and regional rank are superior to Nature's Way' s final rank and regional rank. Nevertheless, 

the Department has inexplicably denied Redland's request for registration. 

Redland's Substantial Interests 

29. Redland submitted an application in 2015 that, pursuant to section 

381.986(8)(a)2.a., Florida Statutes, and chapter 2016-123, Laws of Florida (2016), entitle it to 

registration as a MMTC. The Department's denial of Redland's request for registration adversely 

impacts Redland's substantial interests because it denies Redland the opportunity to operate as a 

MMTC. 

Statement of How Redland's Received Notice of the Department's Decision 

30. The undersigned received the Department's denial of Redland's request for 

registration on March 6, 2019, via electronic mail. This petition is timely as it is filed within 21 

days of receipt of the denial. See Rule 28-106.111 (2), Fla. Ad.min. Code. 

Disputed Issues of Material Fact 

31. The disputed issues of material fact include, but are not limited to, the following: 

a. Whether the Department properly calculated the final scores to be awarded to 

10 
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Redland and the highest scoring applicant in the southeast region; 

b. Whether the Department correctly calculated Redland's score as not being within 

one point of the highest scoring applicant in the southeast region, as required by section 

381.986(8)(a)2.a., Florida Statutes; 

c. Whether Redland qualifies as being within one point of the highest scoring 

applicant in the southeast region under the methodology set forth in the Recommended Order in 

Nature's WayNurseryofMiami, :Inc. v. Fla. Dep'tofHealth, Case No. 18-0721 (DOAHJune 15, 

2018); 

d. Whether Redland qualifies as being within one point of the highest scoring 

applicant in the southeast region under the methodology used by the Department to determine that 

Nature's Way qualifies as being within one point; 

e. Whether the Department relied on an invalid rule in denying Redland's request 

for registration; 

f Whether Redland's request for registration is deemed approved under section 

120.60(1 ), Florida Statutes; 

g. Whether Redland was entitled to be licensed as a dispensing organization under 

chapter 2016-123, Law of Fla. (2016); and 

h. Whether Redland is entitled to licensure as a MMTC. 

32. Redland reserves :the right to raise additional disputed issues of material fact and 

law that may be identified in the future through discovery in this case. 

Statement of Ultimate Facts and Law 

33. The Department's denial of Redland's request for registration is founded solely on 

the Department's calculation of Redland's score relative to the highest scoring applicant in the 

11 
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southeast region. Specifically, the Department erroneously calculated the scores as not being 

within one point. The Department's calculation is unreasonable, arbitrary, capricious, based on an 

invalid rule, and otherwise erroneous. 

34. The Department's 2015 scormg methodology resulted in "final ranks" that 

suggested the Department conducted a quantitative review of the applicants when, in fact, the 

Department only conducted a qualitative review. Rather than score the applicants, the Department 

only ranked the applicants. The Department's methodology gives the misleading impression that, 

for example, an applicant with a "final rank" of 4.400 is 1.2250 points better than an applicant 

with a "final rank" of 3.1750. The Department's decision to convert "ranks" into "scores" was 

entirely improper and the Department cannot now rely on this action to deny Red.land's request 

for registration. 

35. Mathematical rules require rounding the final ranks to the nearest whole number. 

In numerical analysis, there are significant figures and spurious digits. Significant figures are those 

that bring actual meaning to the ap.alysis being perfonned. Spurious digits are numbers that exceed 

the precision of the underlying data and thereby create a falsity of precision. The significant 

figures in the number resulting from any calculation should not exceed the number of significant 

figures used in the calculation. To eliminate the false precision created by the spurious digits, the 
' 

spurious digits should be rounded. off to the nearest whole number. 

36. When the Department perfonned its evaluation of the 2015 applications, all 

evaluators used whole numbers to detennine the appropriate score given to any application for any 

category of evaluation. No evaluator used decimal places or identified numbers to the right of the 

decimal point to evaluate any portion of the application. The ultimate posted scores suggesting 

accuracy to the ten thousandth place were all derived from calculations using whole numbers. 

12 
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3 7. Consistent with principles of numerical analysis, the Department must round the 

scores from the 2015 application to the nearest whole number in order for its calculation to 

constitute "one point." Any calculation of "one point" under the 2017 statute that utilizes decimal 

places relies upon spurious digits, which negate the validity of and reasonableness of the analysis. 

Scores with decimal places identified when based upon data that used whole numbers creates a 

falsity of precision that is unreasonable, arbitrary, and capricious. 

38. The highest ranked applicant it the southeast region received a final rank of 4.400, 

which should be rounded to 4. Redland's final rank of 3.1750 should be rounded to 3. Thus, 

Redland is within one point of the highest final ranking in the southeast region. 

39. Using the assumptions and calculations contained in the Nature's Way 

Recommended Order to establish Score Sets and a Proximity Box, Redland's meets the "within 

one point" qualification. 

40. The Department's final order issuing Nature's Way a MMTC license under the 

"within one point" qualification requires that the Department issue Redland a MMTC license. 

Redland received a superior final rank and regional rank to Nature's Way. As Nature's Way is 

within one point, so too is Redland. 

41. As Redland meets the "within one point" qualification, section 3 of Chapter 2016-

123, Laws of Florida (2016), requires the Department to immediately approved Redland's request 

for registration, without regard to the number of MMTC licenses available under section 

3 81. 986(8)( a )2.a. 

42. The Department's denial of Redland's request for registration is based on an 

invalid rule. As noted above, rule 64ERI 7-7 was declared invalid in Nature's Way Case Nos. 17-

580 IRE & 18~0720RU. The rule was found to be an invalid exercise of delegated legislative 

13 
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authority on the following grounds: (I) the rule enlarges, modified, or contravenes the law 

implemented; (2) the rule exceeds the Department's grant ofrulemaking authority; and (3) the rule 

is arbitrary or capricious. 

43. The Department failed to deny Redland's request for registration within 90 days of 

receipt ofRedland's completed request for registration. As such, Redland's request for registration 

.is deemed approved. 

Statutes and Rules 

44. The statutes and. rules that support the relief requested by Redland are: sections 

120.52, 120·.s4, 120.56, 120.569, 120.60, 120.57, and 381.986, Florida Statutes, and chapter 2016-

123, Laws of Florida (2016). 

Relief Requested 

45. Redland respectfully requests that the Department refer this matter to the Division 

of Administrative Hearings for -a formal administrative hearing, enter a final order granting 

Redland' s request for registration as a MMTC and issuing Redland a MMTC license, and grant 

Redland such further relief as may be deemed appropriate. 

14 
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Certificate of Service 

I certify that on this 7th day of March 2019, I have served a true and correct copy of this 

document via hand delivery on the following: 

Agency Clerk 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way, Bin A-O2 
Tallahassee, Florida 32399 
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Minion: 
To PIOlect. promOIB & improve the health 
of aD peaple in Florida through ln1egrated 
state, county & community' efflx13. 

Redland Nursery, Inc. 
18455 SW 264th Street 
Homestead, FL 33031-1883 

Floriaa 
HEALTH 

Vision: To be Ille H11Hhiast Stat& In ltla Nallon 

November 23rt1, 2015 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
State Surgeon General & Secret.ry 

Re: Low-THC Cannabis Dispensing Organization Application 

Dear Applicant: 

Red land Nursery, Inc. 's Application to become a Low-THC Cannabis Dispensing Organization for the 
Southeast region has been substantively reviewed, evaluated, and scored by a panel of evaluators 
according to the requirements of Section 381 .986, Flo rid a Statutes and Chapter 64-4, of the Florida 
Administrative Code. As Redland Nursery, Inc. was not the highest scored applicant in the Southeast 
region, your application for the Southeast region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Florlda Department of Health 
Olb of Compasslonale Use 
4052 Bald Cypress Way, Bin #Ml6 
TaOallassee, FL 32399-3265 
PHONE: 850/2454444 • FAX B50J245..1748 

~ 
Dr. Celeste Philip 
Deputy Secretary for Health 

www.FlorldaHaaHh.gov 
lWITTER:Heal!hyFLA 

FACEBOOK:FL Departmenloftiealth 
YOUTUBE: fldoh 

FLICKR: HealthyFla 
PINTEREST: Heal~Fla 

C'vhil-,;+ A 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

NATURE'S WAY NURSERY OF MIAMI 
INC., 

Petitioner, 

REGEIVE0 
DEPARTMENT 0F HEALTH . 

2018 JUL 13· PM ~: 58 

@Ff ICE OF THE CLERK 

v. DOAH Case No. 18-0721 

DEPARTMENT OF HEALm, 

Respondent. __________________ / 

FINAL ORDER 

This matter comes before the Department for consideration of a Recommended Order and 

entry of a Final Order. On June 13, 2018, a Recommended Order was entered by Administrative Law 

Judge John G. Van Laningham following a hearing held pursuant to section 120.57(1), Florida 

Statutes. Subsequent to the hearing and prior to entry of this Final Order by the Department, the 

parties entered a Settlement Agreement, which is attached as Exhibit A and incorporated by 

reference into this Final Order. 

The Recommended Orderis rejected in its entirety. See also Final Order, Plants of Ruskin 

Inc. v. Dep't of Health, Case. No. 17-0791 (DOH August 22, 2017). Nature's Way Nursery of Miami, 

Inc., is granted a license and shall be registered as an medical marijuana treatment center pursuant 

to section 381.986(8)(a)2.a., Florida Statutes. 

This proceeding is closed. 

DONE AND ORDERED this 13th day of ____ J_u_l_y ____ , 2018, in 

Tallahassee, Leon County, Florida. 

Celeste Philip, MD, MPH 
State Surgeon General 

By: JJtv.k Dirk 
Cindy Di ......... . 
Assistant Deputy Secretary for Health 

l=ilarl .lulv 11: ?111R R•llll J1M niuic,irin rif JJ.rlminfotr!Jltivo J.lo!Jlrinnc Exhibit B 
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Copies furnished to: 

Angela D. Miles, Esq. . 
Donna Elizabeth Blanton, Esq. · 
Rex D. Ware, Esq. 
Radey Law Firm, P .A 
301 South Bronough, Suite 200 
Tallahassee, Florida 32301 
amiles@radeylaw.com 
dblanton@radeylaw.com 
rware@radeylaw.com 
lmcelroy@radelaw.com 

W. Robert Vezina, III 
Eduardo S. Lombard 
Megan S. Reynolds 
Vezina, Lawrence, Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
rvezina@vlplaw.com 
elombard@vlplaw.com 
mreynolds@vlplaw.com 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A PARTY ADVERSELY AFFECTED BY THIS FINAL ORDER IS ENTITLED TO JUDICIAL 
REVIEW PURSUANT TO SECTIQN 120.68, FLORIDA STATUTES. REVIEW PROCEEDINGS ARE 
GOVERNED BY THE FLORIDA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDINGS 
MAY BE COMMENCED BY FILING A NOTICE OF APPEAL WITH THE CLERK OF THE 
DEPARTMENT OF HEALTH AND A COPY ACCOMPANIED BY THE FILE FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE PARTY RESIDES 
OR THE FIRST DISTRICT COURT OF APPEAL. THE NOTICE MUST BE FILED WITHIN 30 
DAYS OF FILING OF THIS FINAL ORDER. 



24 of 159

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Final Order has been furnished by U.S. 

Mail, inter-office mail, electronic transmission, or by hand-delivezy to each of the above-named 

persons this / 8-J,I-day of ~1~ , 2018. 

Agency Clerk 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-3251 
(850) 245-4005 telephone 
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STATE OF FLORIDA 
· DEPARTMENTOFHE~TH 

NATURE'S WAY NURSERY 
OF MIAMI, lNC., 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
fill executive branch agency of · 
the State of Florida, 

Respondent. ________________ / 

DOH Case No. 2018-0012 

SETTLE:MENT AGREEMENT 

THIS SETTLEMENT AGREE1'JENT (the "Agreement") is entered into this 13th day of 
July, 2018, by and between Petitioner Nature's Way Nursery of Miami, Inc. ("Nature's Way"), 
and Respondent~ State of Florida Department of Health ("Department" or "DOH") ( each a "Party'' 
and together, the "Parties''). 

PREMISES 

WHEREAS, Nature's Way timely filed with the Department its application to become a 
Dispensing Organization in the 'Southeast Region of Florida pursuant to section 381.98§, Florida 
Stahltes (2014); · · -~--· C 

WHEREAS, the Department reviewed, evaluated, and scored Nature's Way's application 
along with other applicants· in the Southeast Region; 

WHEREAS) Nature's Way did not receive the highest score in the Southeast Region and 
the Department denied Nature's Wais application; 

WHEREAS, the Florida Legislature enacted Senate Bill 8-A ("$B 8-A',) on June 9, 2017, 
to implement Section 29, Article X of the Florida Constitution and to create a unified regulatory 
structure for the medical use of marijuana in Flo.l'ida; . . .. 

·wHEREAS, SB 8-A amended section 381.986, Florida Statutes, in relevant part, to require 
the Department to issue medical marijuana treatment center licenses to certain applicants who were 
denied a license under the previous statutory scheme; 

~REAS, the Govemor of Florida signed SB 8-A into law on June 23, 2017; 

1 
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WHEREAS, Nature's Way timely tequested a license purstiant to SB 8-A, which the 
Department denied on January 17, 2018; 

:WHEREAS, also on Janua1'y ·11, 2018, Nature's Way filed a .Petition for Fonna~ 
Administrative Proceedings (a$signed DOAH Case Nos. 18-0721 ~d 18-0720RU) challenging: 
(i) the Department's denial of Nature's Way's request for a license pursuant to SB 8-A ("License 
Challenge'') and (ii) the Department's alleged reliance on certain statements alleged to be 
unadopted rules ("Unadopted ~ule Challenge"); 

\VHEREAS, Nature's Way also filed a petition fot formal administrative proceedings 
(assigned DOAH Case No. 17-5801RE) challenging the Department's Emergency Rule 64ER17-
7 ("Emergency Rule Challenge,,); 

WHEREAS, on June IS, 2018, an Administrative Law Judge issued a Final Order in the 
Emergency Rule Challeng'? an~ the Unadopted Rule Challenge ("DOAH Final Order"); and issued 
a Recommended Order in the License Challenge. 

WHEREAS, the Parti~ desire to resolve the disputes between them and therefore intend 
to enter into this Agreement to;approve Nature's Way to serve as a medical mruijuana treatment 
center under applicable laws; agree that Nature's \Vay qualifies as a medical marijuana treatment 
center under section 3 81.986(8)( a)2.a., Florida Statutes (2017); and agree for the Department to 
license and register Nature's Way as a medical mruijuana treatment center. 

NOW TfIBREFORE, inconsideration of the mutual promises of the Parties, the sufficiency 
of which is acknowledged, the Parties agree as follows: 

1. The Premises above are hereby incorporated into this Agreement, as if fully set 
forth herein. 

2. The Parties intend and do hereby agree as follows: 

(a) Nature's Way certifies to the Department that it: 

(i) Meets the requirements 11nder current law to be licensed and 
registered as a medical marijuana treatinent center; ancl 

(ii) Has the existing infrastructure and-technological ability to begin 
c,dtivating marijuana within thirty (30) days after Iicensure and 
registration as a medical marijuana treatment center. 

{b) Upon execution of this Agreement, the Department will enter a. Final Order 
in the Lic;ense Challenge: (1) adopting and incorporating this Agreement 
and (2) licensing and l'egistering Nature's Way as a medical marijuana 
treatment.center. Nature's \Vay stipulates to entry of such Final Order_and 

2 
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(c) 

(d) 

(e) 

waives any right to appeal such Final Order. The Final Order will be 
consistent with the terms and o~ligations of this Agr_eement. 

Nature.•~ Way waives a_ny right to· oppose, contest, or take any position 
adversatjal to the Depa1tment in any appe~ o~·other judicial review of thy 

-. DOAH final Order. Nature's Way and the Department agree that the 
outcome of any appeal of the DOAH Final Order will not affect the validity 
or enforceability of this Settlement Agreement. 

Nature's Way waives its right to recover attorneys' fees in the Emergency 
Rule Challenge, the Unadopted Rule Challenge, and the License Challenge. 
As such,: the Parties will each bear their own costs, expenses, and attomeys' 
fees assqciated with the License Challenge, the Unadopted Rule Challenge, 
and the Emergency Rule Challenge. 

Within ten (10) calendar days after the Department licenses and registers 
Nature's

1

Way as a m~di.cal marijuana treat.men~ center, Nature's Way will: 

(i) post a $5 million performance bond issued by an authorized surety 
insurance company rated in one of the three highest rating categories 
by a natiQnally recognized rating service; or 

(ii) provide an irrevocable· letter of credit of $5 million payable to the 
Depa11ment; or 

(iii) provide $5 million cash to the Depaiiment. 
' . 

The Paities agree·that the failure to timely post the bond or provide a letter 
of ci·edit will result in the revocation of Nature's Way's license. 

3. Thirty (30) days or less after its Iicensure and registration as a medical marijuana 
treatment center, Nature's Way shall, in accordance with rule 64-4.005(2), Florida Administrative 
Code, notify the Department that it is ready to begin cultivation. Nature's Way will comply ·with 
rule 64-4.005(3), -(4), and -(5),: Florida Administrative Code; s~ction 381.986, Flo1ida Statutes; 
and any other applicable.laws or rules promulgated by the Depat1ment. 

4. This Agreement ~onstitutes the entire Agreement between the Parties with regard 
to the License Challenge, the Unadopted Rule Challenge, and the E'mergency Rule Challenge and 
the grant or award of a license and registration to Nature's Way to become a medical marijuana 
treatment center. The Parties intend that this Agreement be binding and enforceable. 

5. Thi~ Agreement shall be construed in accordance with the Laws of the State of 
Florida. The Parties agree that the proper forum to enforce provisions of this Agreement shall be 
in Circuit Court, Leon County, Florida. 

3 
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6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party,s successors, assigns, Agency head, and administrators, and shall be 
enforceable against them .. 

7. This Agreement, including exhibits, constitutes the entire agreement between the 
Parties, including anyone acting for, as·sociated with, or employed by them, concerning all matters 
that could have been ra.ised ~ the ~icense Challenge, the Unadopted Rule Cballeng~, or the 
Emergency Rule Challenge. This Agreement supersedes any prior discussions, agreements, or 
understandings between the Paliies; thern are no promises, r~presentations, or agreements between 
the Parties other than as set forth herein. 

. ' 

8. Nature's Way expressly waives its right to (1) any hearing pursuant to sections 
120.569, 120.57, and 120.68, Florida Statutes (2017); (2) any making of findings of fact and 
conclusions of law by the D_epartment; and (3) all further and other ·proceedings, whether 
administrative or judicial, to which Nature's Way may be otherwise entitled under the Jaw or the 
rules promulgated by the Department, relating to the License Challenge, the Unadopted Rule 
Challenge, the Emergency Rule Challenge, or the issues raised in those proceedings. However, 
nothing in this Agreement pr◊hibits Nature's Way from participating in any proceeding that 
attempts to challenge or contest the validity of this Agreement, and Nature's Way may intervene 
in any such proceeding. 

9. This Agreement:is and shall be deemed jointly drafted and wtitten by the Parties 
and. shilll not be construed or interpreted against the Party 01iginating or preparing it. Each Party 
biis the right to consult with counsel, has consulted with cmmsel, and knowingly and freely entered 
into this Agreement. 

10. This Agreement-does not constitute an admission of wrongdoing or error by either 
Paity with respect to the License Challenge, the Unadopted Rule Challenge, the Emergency Rule 
Challenge, or any other matter. 

11. The Parties, by their entry into this Agi·eement; do not intend to and do not create 
or convey any lights enforceable by any pe1-son or entity not a party to this Agreement. 

12. This Agreement.shall be in full force and effect upon execution by each of the 
respective Parties' authorized signatories, and effective on the date of the last or fmal signature. 

13. Th~ Agi·eement may be executed in counterpa1is. 

14. No modification or waiver of any provision of this Agreement shall be valid unless 
a written amendment to the Agreement is completed and properly executed by the Parties. 

4 
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NATUR.E:s WAY NURf Y OF M!AMI, INC .. 

By: (fJOJ.t.vO:. wU ~--
Dawn Wilson 

DEPARTMENT OF HEALTH 

By: I • ci~ Vick 
•,·. cfueyiT>Wlc84F4_ 

Title: Owner/Prerdeny B 
Date: 1 J 2> t I ~ I . 

Title: AssistantDeputySecreta1yfor Health 
Date: 7/13/2018 . · 

5 . 
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Mission; 
To protect, promote & improve the health 
of all people in Florida lh11,1ug h in leg rated 
stale, county & community efforts. 

Ron Desantis 
Governor 

Vision: To be the Healthiest Stale in the Nation 

Redland Nursery, Inc., c/o 
Michael A. Fischler, Esquire 
Fischler & Friedman, P.A. 
1000 South Andrews Avenue 
Fort Lauderdale, Florida 33316 
FFPA@Bellsouth.net 

March 5, 2019 

Via electronic delivery 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Redland Nursery, Inc.: 

The Florida Department of Health ri;>epartment") is in receipt of correspondence dated November 5, 
2018, requesting the registration of Redland Nursery, Inc. ("Redland") as a medical marijuana treatment 
center pursuant to section 381.986(8)(a)2.a., Florida Statutes, which provides: 

As soon as practicable, but n9 later than August 1, 2017, the department shall license any 
applicant whose application was reviewed, evaluated, and scored by the department and 
which was denied a dispensing organization license by the department under former s. 
381 .986, Florida Statutes 2014; which had one or more administrative or judicial 
challenges pending as of January 1, 2017, or had a final ranking within one point of the 
highest final ranking in its region under formers. 381.986, Florida Statutes 2014; which 
meets the requirements of· this section; and which provides documentation to the 
department that it has the ex[sting infrastructure and technical and technological ability to 
begin cultivating marijuana within 30 days after registration as a medical marijuana 
treatment center. 
(Emphasis added}. 

Therefore, the threshold criteria to b~ a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must•have been evaluated and scored by the department and denied 
licensure under the former section 381.986, Florida Statutes (2014), and either (1) had a pending 
challenge to the denial of its licensure as of January 1, 2017, or (2) had a final ranking within one point 
of the highest ranking applicant in the region for which it applied. 

Upon review of the correspondence :referenced above and final score of each applicant under former 
section 381.986, Florida Statutes (2014), the Department finds that Redland was scored by the 
Department and denied licensure, but fails to meet either of the remaining criteria for registration as a 
medical marijuana treatment center. 1 Redland did not have a pending challenge to the denial of its 

1 Because Redland does not meet the threshold criteria for registration, it is unnecessary for the Department to 
make any findings as to whether or not Redland "meets the requirements~ of section 381.986, Florida Statutes, or 
Redland's demonstration and documentation of its ability to cultivate within 30 days of registration, as required by 
law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
FlorldaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 

Exhibit C 
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Redland Nursery, Inc. 
March 5, 2019 

licensure as of January 1, 2017, and did not have a final score within one point of the highest scoring 
applicant in its region. 

~or th~ foregoing reasons, Redland's request for registration as a medj.cal marijuana treatment center 
1s demed. · · . _,,... 

/1 / 
/ 

/'incerel , 

I 
rtne P. --· 
r,im Di ctd 
ce of ed· al Marijuana Use 

Copies to: Louise St. Laurent, General Counsel 

NOTICE OF RIGHTS 

This letter is agency action for purposes of section 120.569, Florida Statutes. A party whose substantial 
interest is affected by this action may petition for an administrative hearing pursuant to sections 
120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received by the 
Agency Clerk within twenty-one (21) 'days from receipt of this notice. The petition may be mailed to the 
Agency Clerk, Department of Health ; 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 32399-
1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., Prather 
Building, Suite 110, Tallahassee, FL;: or sent by facsimile to (850) 413-8743. Such petition must be filed 
in conformance with Florida Administrative Code Rules 28-106.201 or 28-106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action . 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

REDLAND NURSERY, INC. 

Petitioner, 
V. DOH Case No.: 2019-0047 

DEPARTMENT OF HEALTH, 

Respondent, 
--------~! 

FINAL ORDER 

This matter comes before the Department for consideration of a Joint Settlement 

Agreement and Petitioner Redland Nursery, Inc.'s voluntary dismissal. On March 7, 

2019, Petitioner filed a petition seeking licensure as a medical marijuana treatment 

center. On April 16, 2019, the parties entered into a Joint Settlement Agreement, which 

is attached as Exhibit A to this Final Order and incorporated by reference. On April 17, 

2019, Petitioner filed a voluntary dismissal with prejudice. The Department has issued a 

letter, which is attached Exhibit B and incorporated by reference, licensing Redland 

Nursery, Inc. as a medical marijuana treatment center. 

Based on the foregoing, the Petition is hereby dismissed with prejudice. This 

matter is closed. 
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DONE AND ORDERED in Tallahassee, Leon County, Florida this /o/ day of April 

2019. 

~NL;z;J!if-
Deputy Secretary for Operations 
Florida Department of Health 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF .APPELIATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELIATE DISTRICT WHERE THE PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 

Copies furnished to: 

John Lockwood, Esquire 
Thomas J. Morton, Esquire 
The Lockwood Law Firm 
Suite 810 
106 East College Avenue 
'I'allahassee, Florida 32301 
John@lockwoodlawfirm.com 
TJ@lockwoodlawfirm.com 

J. Stephen Menton 
Stephen A. Ecenia 
Tana D. Storey 
Rutledge Ecenia, P.A. 
119 South Monroe Street, Suite 202 
Tallahassee, Florida 32301 
smenton@rutledge-ecenia.com 
steve@rutledge-ecenia.com 
tana@rutledge-ecenia.com 

2 

Eduardo Lombard, Esquire 
Radey Law Firm 
301 S. Bronough Street 
Suite 200 
Tallahassee, Florida 32301 
ELombard@radeylaw.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 

sent by electronic mail, regular U.S. mail, and/ or by inter-office mail to each of the above

named persons this \°t +/4--day of April 2019. 

3 

3!DM LbOll 11 J 
Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEW AR 
NURSERIES, INC., TREE KING-TREE 

. FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

I ----------------

DOH Case Nos. 

JOINT SETTLEMENT AGREEMENT 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

THIS SETTLEMENT AGREEMENT (the "Agreement'') is entered into this / {p 1!;y of April, 2019, by and between Petitioner Spring Oaks Greenhouses, Inc. ("Spring Oaks"), Redland Nursery, Inc. ("Red.land"), Dewar Nurseries, Inc. ("Dewar''), Tree King-Tree Farm, Inc. ("Tree King"), Perkins Nursery, Inc. ("Perkins"), Bill's Nursery, Inc. ("Bill's), DeLeon's Bromeliads, Inc. ("DeLeon's), Hart's Plant Nursery, Inc. ("Hart's") (individually the "Petitioner" or collectively the "Petitioners"), and Respondent, State of Florida Department of Health e'Department'' or "DOH")( each a "Party" and together, the "Parties"). 

PREMISES 

WHEREAS, Spring Oaks timely filed with the Department its application to become a Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Spring Oaks' application along with other applicants in the Central Region; 

WHEREAS, Spring Oaks did not receive the highest score in the Central Region and the Department denied Spring Oaks' application; 

Page 1 oflO EXHIBIT 

I A 
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. Joint Settlement Agreement 
2018-0172, 2018-0173, 2018-0174, 
2018-0188, 2018-0190, 2018-0197, 
2019-0047,2019-0076 

WHEREAS, Redland timely filed with the Department its application to become a 
Dispensing Organization in the Central and the Southeast Regions of Florida pursuant to section 
381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Redland' s applications along 
with other applicants in the Central and Southeast Regions; 

WHEREAS, Redland did not receive the highest score in the Central or Southeast Regions 
and the Department denied Redland's applications; 

WHEREAS, Dewar timely filed with the Department its application to become a 
Dispensing Organization in the Central Region of Florida pursuant to section 3 81.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Dewar's application along 
with other applicants in the Central Region; 

WHEREAS, Dewar did not receive the highest score in the Central Region and the 
Department denied Dewar's application; 

WHEREAS, Tree King timely filed with the Department its application to become a 
Dispensing Organization in the Northwest Region of Florida pursuant to section 3 81.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Tree King's application 
along with other applicants in the Northwest Region; 

WHEREAS, Tree King did not receive the highest score in the Northwest Region and the 
Department denied Tree King's application; 

WHEREAS, Perkins timely filed with the Department its application to become a 
Dispensing Organization in the Southwest Region of Florida pursuant to section 381.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Perkins' application along 
with other applicants in the Southwest Region; 

WHEREAS, Perkins did not receive the highest score in the Southwest Region and the 
Department denied Perkins' application; 

WHEREAS, Bill's timely filed with the Department its application to become a Dispensing 
Prganization in the Northeast and Southeast Regions of Florida pursuant to section 381.986, 
Florida Statutes (2015); 

Pagel oflO 
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Joint Settlement Agreement 
2018-0172,2018-0173,2018-0174, 
2018-0188, 2018-0190, 2018-0197, 
2019-0047,2019-0076 

WHEREAS, the Department reviewed, evaluated, and scored Bill's application along with 
other applicants in the Northeast and Southeast Regions; 

WHEREAS, Bill's did not receive the highest score in the Northeast or Southeast Regions 
and the Department denied Bill's applications; 

WHEREAS, DeLeon's timely filed with the Department its application to become a 
, Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida 
' Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored DeLeon's application along 
with other applicants in the Central Region; 

WHEREAS, DeLeon's did not receive the highest score in the Central Region and the 
Department denied DeLeon' s application; 

WHEREAS, Hart's timely filed with the Department its application to become a 
Dispensing Organization in the Northeast and Northwest Regions of Florida pursuant to section 
381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Hart's application along with 
other applicants in the Northeast and Northwest Regions; 

WHEREAS, Hart's did not receive the highest score in the Northeast or Northwest Region 
and the Department denied Hart's application; 

WHEREAS, the Florida Legislature enacted Senate Bill 8-A ("SB 8-A") on June 9, 2017, 
to implement Section 29, Article X of the Florida Constitution; 

WHEREAS, SB 8-A amended section 381.986, Florida Statutes, in relevant part, to require 
the Department to issue medical marijuana treatment center licenses to certain applicants who were 
denied a license under the previous statutory scheme; · 

WHEREAS, the Governor of Florida signed SB 8-A into law on June 23, 2017; 

WHEREAS, Spring Oaks requested a license pursuant to SB 8-A, which the Department 
denied on July 27, 2018; 

WHEREAS, on July 30, 2018, Spring Oaks filed .a Petition for Formal Administrative 
Hearing and Determination Regarding Unadopted Rule (DOAH Case No. 18-4471) challenging: 
(i) the Department's denial of Spring Oaks' request for a license pursuant to SB 8-A and (ii) the 
Department's alleged reliance on certain statements alleged to be unadopted rules (collectively, 
the "Spring Oaks Challenge"); 

Page3 oflO 
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Joint Settlement Agreement 
2018-0172, 2018-0173, 2018-0174, 
2018-0188, 2018-0190, 2018-0197, 
2019-0047, 2019-0076 

WHEREAS, Red.land requested a license pursuant to SB 8-A, which the Department 
denied on March 5, 2019; 

WHEREAS, on March 8, 2019, Red.land filed a Petition for Formal Administrative Hearing 
challenging: (i) the Department's denial of Red.land's request for a license pursuant to SB 8-A and 
(ii) the Department's alleged reliance on certain statements alleged to be unadopted rules 
: (collectively, the "Red.land Challenge"); 1 

WHEREAS, Dewar requested a license pursuant to SB 8-A, which the Department denied 
on July 26, 2018; 

WHEREAS, on August 15, 2018, Dewar filed a Petition for Formal Administrative 
iHearing and Administrative Determination Regarding Unadopted Rules (DOAH Case No. I 8-
;4463) challenging: (i) the Department's denial of Dewar's request for a license pursuant to SB 8-
A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules 
(collectively, the "Dewar Challenge"); 

WHEREAS, Tree King requested a license pursuant to SB 8-A, which the Department 
denied on July 31, 2018; 

WHEREAS, on August 21, 2018, Tree King filed a Petition for Formal Administrative 
Hearing and Administrative Determination Regarding Unadopted Rule (DOAH Case No. 18-
4472) challenging: (i) the Department's denial of Tree King's request for a license pursuant to SB 
8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules 
(collectively, the "Tree King Challenge"); 

WHEREAS, Perkins requested a license pursuant to SB 8-A, which the Department denied 
on July 13, 2018; 

WHEREAS, on August 2, 2018, Perkins filed a Petition for Formal Administrative Hearing 
(DOAH Case No. 18-4473) challenging: (i) the Department's denial of Perkins' request for a 
license pursuant to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged 
to be unadopted rules (collectively, the "Perkins Challenge"); 

WHEREAS, Bill's requested a license pursuant to SB 8-A, which the Department denied 
on July 13, 2018; 

WHEREAS, on August 1, 2018, Bill's filed a Petition for Administrative Hearing (DOAH 
Case No. 18-4474) challenging: (i) the Department's denial of Bill's request for a license pursuant 
to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted 
rules (collectively, the "Bill's Challenge"); 

1 The Department has not referred the Redland Challenge to the Division-of Administrative Hearings for a case number 
assignment 
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WHEREAS, DeLeon's requested a license pursuant to SB 8-A; 

WHEREAS, on August 31, 2018, DeLeon's filed a Petition for Formal Administrative 
Hearing (DOAH Case No. 18-4698) challenging: (i) the Department's anticipated denial of 
DeLeon's request for a license pursuant to SB 8-A and (ii) the Department's alleged reliance on 
certain statements alleged to be unadopted rules (collectively, the "DeLeon Challenge"); 

WHEREAS, Hart's requested a license pursuant to SB 8-A, which the Department denied 
on March 28, 2019; 

WHEREAS, on March 28, 2019, Hart's filed a Petition for Administrative Hearing 
· challenging: (i) the Department's denial of Hart's request for a license pursuant to SB 8-A and (ii) 
the Department's alleged reliance on certain statements alleged to be unadopted rules ( collectively, 
the "Hart's Challenge"); 2 

WHEREAS, the Petitioners intend to provide enhanced patient access by locating a 
percentage of dispensaries within impoverished communities and rural areas that have been 
adversely affected by extraordinary economic events or natural disasters; 

WHEREAS, the Petitioners intend to impose owner, manager, and employee background 
screening requirements more stringent than required under existing Florida law; 

WHEREAS, the Petitioners will adopt security and anti-diversion policies that are more 
stringent than required under existing Florida law, including applying security standards to each 
dispensary that are comparable to 12 C.F.R. 326.3 (2018); 

WHEREAS, the Parties desire to resolve the disputes between them and therefore intend 
• to enter into this Agreement to approve the Petitioners to serve as medical marijuana treatment 
· centers under applicable laws; agree that the Petitioners have a colorable claim alleging that they 
qualify as medical marijuana treatment centers under section 381.986(8)(a), Florida Statutes 
(2018); and agree that the Department shall license each of the Petitioners as medical marijuana 
treatment centers. 

NOW THEREFORE, in consideration of the mutual promises of the Parties, the sufficiency 
· of which is acknowledged, the Parties agree as follows: 

1. 
forth herein. 

2. 

The Premises above are hereby incorporated into this Agreement, as if fully set 

The Parties intend and do hereby agree as follows: 

~The Deparbnent has not referred the Hart's Challenge to the Division of Administrative Hearings for a case number 
assignment. 
' 
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(a) The Petitioners certify via separate affidavit, attached as exhibits herein, to 
the Deparbnent that each individually: 

(i) Meets the requirements under current law to be licensed as a medical 
marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 
cultivating within thirty (30) days after licensure as a medical 
marijuana treatment center; and 

(iii) Will ensure that, in addition to the background screening 
requirements imposed by section 381.986, Florida Statutes, no 
owner, manager or employee has an arrest awaiting final disposition 
for, has been found guilty of, regardless of adjudication, or has 
entered a plea of nolo contendere or guilty to an offense which is a 
felony or crime punishable by imprisonment for more than one year 
in this state or any other jurisdiction. 

(b) Within 2 business days of execution of this Agreement, each Petitioner must 
file a voluntarily dismissal with prejudice of their respective petitions. 
Within ten business days after voluntary dismissal by all parties, the 
Department will enter a Final Order in the Spring Oaks Challenge, Redland 
Challenge, Dewar Challenge, Tree King Challenge, Perkins Challenge, 
Bill's Challenge, DeLeon's Challenge, and Hart's Challenge (collectively 
the "License Proceedings"): (1) adopting and incorporating this Agreement 
and (2) licensing each of the Petitioners as a medical marijuana treatment 
center. Each Petitioner stipulate to entry of such Final Orders and waives 
any right to appeal such Final Order. The Final Order will be consistent with 
the terms and obligations of this Agreement. 

(c) The Parties will each bear their own costs, expenses, and attorneys' fees 
relating in any way with the License Proceedings, any litigation associated 
with those proceedings, and this Agreement. 

(d) Within ten (10) calendar days after the Department licenses the Petitioners 
as medical marijuana treatment centers, each Petitioner will: 

(i) post a $5 million performance bond issued by an authorized surety 
insurance company rated in one of the three highest rating categories 
by a nationally recognized rating service; or 

(ii) provide an irrevocable letter of credit of $5 million payable to the 
Department; or 

(iii) provide $5 million cash to the Department. 
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The Parties agree that the failure of any Petitioner to timely post the bond 
or provide a letter of credit will result in the revocation of such Petitioner's 
license. 

(e) Within ten (10) calendar days after the Department licenses each of the 
Petitioners as a medical marijuana treatment center, each Petitioner will 
submit a variance to its filed application in accordance with section 
381.986(8)(e), Florida Statutes (2018), with a written plan to: 

(i) locate at least 10 percent of dispensing facilities within: (1) zip codes 
that are 50 percent below the state median income level, or (2) rural 
areas of opportunity as defined by section 288.0656(2)( d), Florida 
Statutes (2018), no later than one year after receiving dispensing 
authorization; 

(ii) adopt security standards for each dispensary that are comparable to 
12 C.F.R. 326.3 (2018); 

(iii) counsel all patients on the safe storage of, and non-sharing of 
medical marijuana; 

(iv) counsel all patients on taking medical marijuana as instructed, 
including providing patients with definitions of diversion and 
misuse with examples; 

(v) require all cultivation and processing employees to wear pocketless 
coveralls over their clothes while in the cultivation and processing 
facilities; 

(vi) contract with a third party entity to conduct annual audits ofits SOPs 
regarding the transfer and tracking of medical marijuana, and to 
report the audit results to the Department within 30 days of each 
audits completion; 

(vii) designate a chief audit officer responsible for anti-diversion 
compliance; 

(viii) allow only authorized employees to order medical marijuana from 
the Petitioner's storage or processing facilities for transfer to the 
dispensing facilities; 

(ix) require at least two dispensing facility employees to receive any 
shipment of medical marijuana from a storage or processing 
facility; 
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(x) conduct monthly physical audits of all medical marijuana 
inventory in each dispensing facility; 

(xi) require dispensing facility employees to inspect product packaging 
for integrity when inventoried and before dispensing; and 

(xii) secure any waste container in a dispensing facility that contains 
usable medical marijuana to prevent tampering. 

(xiii) upon request, promptly provide reasonable assistance to law 
enforcement investigations of potential diversion and/ or 
suspicious circumstances involving Petitioner's medical marijuana, 
subject to and without waiving any applicable privilege objections. 

3. Thirty (30) days or less after its licensure as a medical marijuana treatment center, 
each Petitioner shall request cultivation authorization from the Department. If any Petitioner fails 
to request cultivation authority within 30 days or less of licensure, the Petitioner shall be given 
notice by the Department of a IO calendar days cure period. After having been provided notice, if 
Petitioner does not timely cure its failure to request cultivation authorization, the Department will 
proceed with license revocation procedures. The Petitioners will at all times maintain compliance 
with all applicable laws, rules, and regulations. 

4. This Agreement constitutes the entire Agreement between the Parties with regard 
to the License Proceedings and the award of licenses to the Petitioners to become a medical 
marijuana treatment centers. The parties intend that this Agreement be binding and enforceable. 

5. Any action arising from or relating to the Agreement will be litigated exclusively 
in the Leon County, Florida, Circuit Court. The Parties submit to the personal jurisdiction of that 
court; waive any objection to the convenience of that forum; and agree that such court will 
constitute the exclusive and mandatory venue and jurisdiction. The Parties expressly waive any 
right to trial by jury. 

6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party's successors, assigns, Agency head, and administrators, and shall be 
enforceable against them. This Agreement is not assignable or delegable. 

7. This Agreement, including any exhibits, constitutes the entire agreement between 
the Parties concerning all matters that could have been raised in the License Proceedings and 
associated litigation. This Agreement supersedes any prior discussions, agreements, or 
understandings between the Parties. There are no promises, representations, or agreements 
between the Parties other than as set forth herein. 

8. The Petitioners understand and agree that their respective dismissals with prejudice 
~e final and are not affected by possible challenges to this Agreement. The Petitioners expressly 
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waive their right to: (1) any proceedings pursuant to chapter 120, Florida Statutes (2018); (2) any 
making of findings of fact and conclusions of law by the Department; and (3) all further and other 
proceedings, whether administrative or judicial, to which the Petitioners may have been or may be 
• otherwise entitled any law or rules, relating to the License Proceedings. However, if any person 
files an action or proceeding that attempts to challenge or contest the validity of this Agreement or 
•the validity of any final order(s) adopting this Agreement, the Petitioners each must intervene in 
any such proceeding to defend the validity of this Agreement and the final order(s). 

9. This Agreement is and shall be deemed jointly drafted and written by the Parties 
and shall not be construed or interpreted for or against any Party as the author. 

10. The Agreement represents the compromise of disputed claims by and between the 
Parties. Neither the execution nor performance of the Agreement nor any of its terms or provisions 
·. will be deemed a presumption, concession, or admission of any fact, liability, fault, or wrongdoing 
of any kind by any Party relating to license applications, the License Proceedings, or any other 
matter. 

11. The Parties do not intend to and do not create or convey any rights enforceable by 
any third persons not a party to this Agreement. 

12. This Agreement shall be in full force and effect upon execution by each of the 
respective Parties' authorized signatories, and effective on the date of the last or final signature. 

13. This Agreement may be executed in counterparts. 

14. No modification or waiver of any provision of this Agreement shall be valid unless 
a written amendment to the Agreement is completed and properly executed by the parties. 

15. The Petitioners fully understand that if the facts relating to the Licensure 
Proceedings and this Agreement, including those contained in the Recitals, are later found to be 
different from the facts they now believe to be true, they expressly accept and assume the risk of 
any differences, regardless of any reason for such differences, and agree that the Agreement will 
remain in effect and not be subject to termination or rescission because of such differences 

16. The terms of the Agreement are divisible. If any provision, term, portion, or 
language of the Agreement contravenes or is rendered unenforceable by any constitution, statute, 
rule, judicial or administrative decision, regulation, or other law, all remaining provisions, terms, 
portions, and language will remain in full force and effect. 

17. The Parties individually represent and warrant that (i) the Parties are represented 
by separate and independent counsel relating to the license applications, the License Proceedings, 
and the Agreement; (ii) the Parties and their respective counsel have reviewed the Agreement and 
all matters contemplated within it; (iii) the Parties have been advised fully by their respective 
~ounsel concerning the Parties' respective rights and duties; and (iv) the Parties are aware that the 
Agreement releases both known and unknown claims and rights. 
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SPRING OAK$ GREENHOUSES, INC. 
··(· 

By:_~_,;,;.____:_ __ -'+-"I~'·-·~·~·~'-'---

Title: Owner/Pre_si9ent / . 

FLORIDA DEPARTMENT OF HEALTH 

By: _________ _ 

Title: 
Date: l.i :' 1 , .' 

,- ... ---,'------
Date:_· __________ _ 

REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: 

TREE KING-TREE FARM, INC. 

By: __________ _ 

Title: Owner/President 
Date: ------------
BILL'S NURSERY, INC. 

By: __________ _ 

Title: Owner/President 
Date: ___________ _ 

HART'S PLANT NURSERY, INC. 

By: ___________ _ 

Title: 
Date: ------------

DEWAR NURSERIES, JNC. 

By: ___________ _ 

Title: 
Date: -----------

PERKINS NURSERY, INC. 

By: _________ _ 

Title: 
Date: -----------

DELEON'S BROMELIADS, INC. 

By: ___________ _ 

Title: 
Date:. __________ _ 
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SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ------------

REDLAND NURSERY, INC. 

By: ()J,<' (-;·-)_,. 
Title: Owner/President 
Date: LJ/ I\ / ! S 

:, . 
TREE KING-TREE FARM, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ------------

BILL'S NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ------------

HART'S PLANT NURSERY, INC. 

By: ___________ _ 

Title: 
Date: ------------

FLORIDA DEPARTMENT OF HEALTH 

By: _________ _ 

Title: 
Date: __________ _ 

DEWAR NURSERIES, INC. 

By:. ___________ _ 

Title: 
Date: __________ _ 

PERKINS NURSERY, INC .. 

By: ___________ _ 

Title: 
Date: __________ _ 

DELEON'S BROMELIADS, INC. 

By: ___________ _ 

Title: 
Date: -----------
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SPRING OAKS GREENHOUSES, INC. 

By: __________ _ 

Title: Owner/President 
Date: __________ _ 

REDLAND NURSERY, INC. 

By: __________ _ 

Title: Owner/President 
Date: -----------
TREE KING-TREE FARM, INC. 

By: __________ _ 

Title: Owner/President 
Date: -----------
BILL'S NURSERY, INC. 

By: __________ _ 

Title: Owner/President 
Date: -----------

HART'S PLANT NURSERY, INC. 

By. __________ _ 

Title: 
Date: -----------

FLORIDA DEPARTMENT OF HEALTH 

By. __________ _ 

Title: 
Date:. _________ _ 

DEW AR NURSERIES, INC. 

By. ]Zp-" )t::. 
Title: ,\+k,rrc,~ ¾ A~ik,J s~-Lt1 
Date: Afr;\ l\ J @lq 

PERK.INS NURSERY, INC. 

By: __________ _ 

Title: 
Date: ----------

DELEON'S BROMELIADS, INC. 

By: __________ _ 

Title: 
Date: ----------
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their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties 
,are aware that the Agreement releases both known and unknown claims and rights. 

SPRING OAKS GREENHOUSES, INC. 

By:, __________ _ 

Title: Owner/President 
Date:, __________ _ 

REDLAND NURSERY, INC. 

By:. _________ _ 

Title: Owner/President 
Date: __________ _ 

TREE iar?.=ARM. INC. 

By: ~~k-. 
C-7 
Title: Ow::n:resident 
Date: 1!._:::_ I I --Z#tf' 

,BllL'S NURSERY, INC. 

By: __________ _ 

Title: Owner/President 
Dare:. __________ _ 

HART'S PLANT NURSERY, INC. 

By:. ___________ _ 

Title: 
Date: __________ _ 

FLORIDA DEPARTMENT OF HEALTH 

By.. _________ _ 

Title: 
Date:, __________ _ 

DEW AR NURSERIES, INC. 

By:, _________ _ 

Title: 
Date: __________ _ 

PERKINS NURSERY, INC. 

By. __________ _ 

Title: 
Date:, __________ _ 

DELEON'S BROMELIADS, INC. 

By: _________ _ 

Title: 
Date: __________ _ 
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SPRING OAKS GREENHOUSES, INC. 

By: ------------
Title: Owner/President 
Date: __________ _ 

REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ------------
TREE KING-TREE FARM, INC. 

By: ___________ _ 

Title: Owner/President 
Date: -----------
BILL'S NURSERY, INC. 

By: __________ _ 

Title: Owner/President 
Date: -----------

HART'S PLANT NURSERY, INC. 

By: ___________ _ 

Title: 
Date: -----------

FLORIDA DEPARTMENT OF HEALTH 

By: __________ _ 

Title: 
Date: -----------

DEWAR NURSERIES, INC. 

By: __________ _ 

Title: 
Date: -----------

----·-··-

DELEON'S BROMELIADS, INC. 

By: __________ _ 

Title: 
Date: -----------
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SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ------------
REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ------------
TREE KING-TREE FARM, INC. 

By: ___________ _ 

Title: Owner/President 
Date:, ____ _,,,,,:::::..-------

By: • 

Title:-Ov.lnerlfll'esicient jcoun s e 11 
Date: t.l (1 i/ 1 T 

HART'S PLANT NURSERY, INC. 

By:. ___________ _ 

Title: 
Date: ·------------

FLORIDA DEPARTMENT OF HEALTH 

By:. ___________ _ 

Title: 
Date:. __________ _ 

DEW AR NURSERIES, INC. 

By: ___________ _ 

Title: 
Date: ·-----------

PERKINS NURSERY, INC. 

By: ___________ _ 

Title: 
Date: ·-----------

DELEON'S BROMELIADS, INC. 

By: ___________ _ 

Title: 
Date: -----------

Page lOoflO 



50 of 159

J01m Settlement Agreemi:m 
2018-0172, 2018-0173, 2018-0174, 
2018-0188, 2018-0190, 2018-0197, 
2019-0047, 2019-0076 

their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties 
are aware that the Agreement releases both known and unknown claims and rights. 

SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ___________ _ 

REDLAND NURSERY, INC. 

By: __________ _ 

Title: Owner/President 
Date: ___________ _ 

TREE KING-TREE FARM, INC. 

By: ____________ _ 

Title: Owner/President• 
Date: ___________ _ 

BILL'S NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ___________ _ 

HART'S PLANT NURSERY, INC. 

By: -------------

Title: 
Date: ------------

FLORIDA DEPARTMENT OF HEALTH 

By: ___________ _ 

Title: 
Date: ___________ _ 

DEWAR NURSERIES, INC. 

By: _________ _ 

Title: 
Date: ___________ _ 

PERKINS NURSERY, INC. 

By: __________ _ 

Title: 
Date: ------------

DELEON'S BROMELIADS, INC. 

By:~a/}~ 
Title: (:Jt.()//_e!r( J:>ff .s'/ d'R,t T 
Date: ¥j'6L-IG>e/f 

I 
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SPRING OAKS GREENHOUSES, INC. 

By: 

Title: Owner/President 
Date: 

REDLAND NURSERY, INC. 

Title: Owner/President 
Date: 

TREE KING-TREE FARM, INC 

By: -- ···-·· ---

Title: Owner/President 
Date: -----··~-,------.. ~--.. , __ _ 
BILL'S NURSERY, INC. 

By: 

Title: Owner/President 
Date: 

HART'S PLANT NURSERY, !NC 

Title: f-? /1-,-V,f--C, 6-t'( 
( 

Date. ✓f/11/l1' 

FLORLDA DEPARTMENT OF HEALTH 

By: ...... . 

Title: 
Date 

By: 

Title: 
Date: 

By: 

Title 
Date: 

By: 

Title: 
Date: 
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SPRING OAKS GREENHOUSES, INC. 

By: 

Title: Owner/President 
Date: 

REDLAND NURSERY, INC. 

By: 

Title: Owner/President 
Date: 

TREE KING-TREE FARM, INC. 

By: 

Title: Owner/President 
Date: 

BILL'S NURSERY, INC. 

By: 

Title: Owner/President 
Date: 

HART'S PLANT NURSERY, INC. 

By: __________ _ 

Title: 
Date: ------------

FLO ALTH 

By: 

Date: 

DEW AR NURSERIES, INC. 

By: 

Title: 
Date: 

PERKINS NURSERY, INC. 

By: 

Title: 
Date: 

DELEON'S BROMELIADS, INC. 

By: 

Title: 
Date: 
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STATE OF FLOlUDA 
DEPARTMENT OF HEALTH 

SPRlNG OAKS GREENHOUSES, INC .• 
RED LAND NURSERY, INC., DEW AR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

----------------

DOH Case Nos. 

I 

AFFIDAVIT OF STANLEY W. HARRIS ON BEHALF OF . 
SPRING OAKS GREENHOUSES, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the 1.mdersigned authority, this day personally appeared Stanley W. 

Harris, who by me first being duly sworn and deposed says: 

I. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Spring Oaks Greenhouses, Inc., whose principal office is 

located at 17323 Lake Street, Umatilla, Florida 32784. 

3. I am authorized to submit this affidavit on behalf of Spring Oaks Greenhouses, 

Inc. 

4. On behalf of Spring Oaks Greenhouses, Inc., I hereby certify that Spring Oaks 

Greenhouses, Inc.: 

EXHIBIT 

I .1. 
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(i) Meets the requirements Linder current law to be licenl)ed a:s a medil:.il 

marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thirty (30) days after licensure as a medical marijuana 

treatment center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for. has been found 

guilty of, regardless of adjudication, or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this--'-~ day of April, 2019. 

STATE OF FLORIDA 

COUNTY OF !._.' \ ----

' --( . r·-·-,:,..,-I 
·, I t '· '-. _,l_i_ !\. _.-,, L"'.:::.:l. 

Stanl~y 'w. ff~ 
President 
Spring Oaks Greenhouses,·Inc. 

Sworn to and subscribed before me this ; ,). day of April, 2019, by Stanley W. Harris 
who is personally known to me or provided l inr i d1 i <, t )r, v, 1· , L , , -:...LL\_ __ as identification. 

,... __ ..:.l,,...._.. _______ ·•· - ----------· 

G
".t~V~!:••~'.i. JENNIFER RYAN 

£,:~ . l Notary Public • State of Florida 
Bl Commission # BG 015444 

,..,, V My Comm. Expires Jul 25, 2020 

.; '._.,_;,, _______ _ 
[Print, type, or stamp commissioned name 
of notary or clerk.] 

2 
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STATE OF FWRIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES. INC., 
REDLANO NURSERY, INC.,. DEWAR 
NURSERIES, INC., TREE KINO-TREE 
FARM, INC .• PERKINS NURSERY, INC.. 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC .• and HART'S PLANT 
NURSERY. INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida. 

Respondent. 

---------'' 

DOH Case Nos. 

AFFIDAVIT OF JEFFRE\' DEMOTT ON BEHALF OF 
REDLAND NURSERY, INC. 

2018..0172 
2018-0173 
2018-0)74 
2018-0)88 
2018-0190 
2018--0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Jeffl-ey DeMott. 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. 1 have personal knowledge of the matters stated herein. 

2. Tam the President ofRedland Nursery, Tnc., whose principal office is located at 

18455 S.W. 264111 Street. Homestead. Florida 33031. 

3. I am authorized to submit this affidavit on behalf ofRedland Nursery. lnc. 

4. On behalf ofRedland Nursery. Inc. I herehy certify that Redland Nursery. Inc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center: 

EXHIBIT 

I 2-
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(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thiny (30) days after Jicensure as a medical marijuana 

treatment center. and 

(iii) Will ensure that, in addition to the baclcground screening requirements 

imposed by section 381.986. Florida Statutes, no owner. manager or 

employee has an arre~1 awaiting tinal disposition for. has been found 

guilty of, regardless of adjudication. or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

S. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and-COITeCt. Executed on this~ day of April, 2019. 

. -~ ,/d-
Jeffr~'DeMott ·-····-----
President 
Redland Nursery. lnc. 

STATE OF FLORIDA 

COUNTY OF f'4 \a.rn~ -.t::Dde 
Sworn to and subscribed before me this\~~day of April, 2019, by Jeffrey DeMott who is personally known to me or provided~\ \l.f ~.OO'V\ as identification. 

n~c~ 
(~YPU~~ um. B..i.u.u.u...'~~--[Print. type. or stamp commissioned name 

of notarv or clerk.] · 

2 

teof IY 

• 
Lt~J.Tl,S 

tommlulOn « G 122789 
My Contmluloll Explret1 

J ,o.1021 
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STATE OF FLORIDA 
DEPARTMENT OF HEAL TH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEW AR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, JNC., DELEON'S 
BROMELIADS, INC., and HAR.T'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEAL TII, 
an executive branch agency of 
the State of Florida, 

Respondent. 

I ----------------

DOH Case Nos. 

AFFIDAVIT OF BILL DEW AR ON BEHALF OF 
DEW AR NURSERIES, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared William E. Dewar, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Dewar Nurseries, Inc., whose principal office is located at 625 

West Keene Road, Apopka, Florida 32703. 

3. I am authorized to submit this Affidavit on behalf of Dewar Nurseries, Inc. 

4. On behalf of Dewar Nurseries, Inc., I hereby certify that Dewar Nurseries, Inc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 

13 
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(ii) Has the existing infrastructure and technological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

t""-
foregoing is true and correct. Executed on this 11 day of April 2019. 

STATE OF FLORIDA ~ 

COUNTY OF H!ON Or .. ~ 

William E. Dewar 
President 
Dewar Nurseries, Inc. 

Sworn to and subscribed before m~ this L day of April 2019, by William E. Dewar is 
personally known to me or provided ____________ as identification. 

NOTARY PUBLIC 
Paul A ¥VI Me-l~v Sf-e;" 

[Print, type, or stamp commissioned name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEW AR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMEIJADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

DOH Case Nos. 

AFFIDAVIT OF SHANNON ROSIER ON BEHALF OF 
TREE KING-TREE FARM, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 

· 2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Shannon Rosier, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President and Chief Executive Officer of Tree King-Tree Farm, Inc., 

whose principal office is located at 1882 Capital Circle NE, Suite 102, Tallahassee, FL 32308. 

3. I am authorized to submit this affidavit on behalf of Tree King-Tree Farm, Inc. 

4. On behalf of Tree King-Tree Farm, Inc., I hereby certify that Tree King-Tree 

Fann, Inc: 

EXHIBIT 

IL/ 
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(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thirty (30) days after licensure as a medical marijuana 

treatment center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found 

guilty of, regardless of adjudication, or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on~::: April,~- • 

STATE OF FLORIDA 

COUNTY OF LEON 

c ~tm, ~ 
Shannon Rosier 
Chief Executive Officer 
Tree King-Tree Fann, Inc. 

1 1th Sworn to and subscribed before me this J.J..:":-day of April, 2019, bY.: Shannon Rosier who 
is personally known to me or provided rLoc,~ t<Z2u,o-1"12--1 .. \--~sa--i's identification. 

AMANDA FISCHER 
CommlSSlon t FF 952911 
&pn&April 14, 2020 ...... ,.,,.-~Ii 

[Print, type, or stamp commissioned name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
. RBDLAND NURSERY, INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. . 

Petitioners, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

-----------------' 

DOH Case Nos. 

AFFIDAVIT OF DANNY PERKINS ON BEHALF OF 
PERKINS NURSERY. INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Danny Perkins, 

who by me fust being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Perkins Nursery, Inc., whose principal office is located at 

2S7S Case R~ Labelle, FL 33975. 

3. I am authorized to submit this affidavit on behalf of Perkins Nursery, Inc. 

4. On behalf of Perkins Nursery, Inc., I hereby certify that Perkins Nursery, Inc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 

I S . 
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(ii) Has lhe existing mfraslruclUre and technological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this .. ) ;t1~ day of April, 2019. 

STATE OF FLORIDA 

COUNTY OF HENDRY 

~~ Danny Perkins 
President 
Perkins Nursery. Inc. 

Sworn to and subscribed before me this IJ.·lh day of April, 2019, by DANNY PERKINS 
who is personally known to me. 

[Print, type, or stamp commissioned name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEW AR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent 

I ---------------

DOH Case Nos. 

AFFIDAVIT OF STEPHEN T. GARRISON ON BEHALF OF 
BILL'S NURSERY, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Stephen T. 

Garrison, who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Bill's Nursery, Inc., whose principal office is located at P.O. 

Box 900637, Homestead, FL 33090-0637. 

3. I am authorized to submit this affidavit on behalf of Bill's Nursery, Inc. 

4. On behalf of Bill's Nursery, Inc., I hereby certify that Bill's Nursery, Inc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXl:IIBIT 

I lo 
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(ii) Has the existing infrastructure and technological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting :final disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this ~ day of · , 2019. 

STATE OF FLORIDA 

COUNTY OF DADE 

Sworn to and subscribed before me this JL day of April, 2019, by Stephen T. Ganison 
who is personally lmown to me or provided ___________ as identification. 

LI---
NOTARY PUBUC 

01tl>t'orJv"' fsivtrA 
[Print, type, or stamp commissioned name 
of notary or clerk.] 

~-:_!:'~~1'-; CHRISTOPHER RIVERA 
§~ ••\ Commission # FF 915598 
S2 *j My Commission Expires 

September 03, 2019 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEW AR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioners, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

----------------'/ 

DOH Case Nos. 

AFFIDAVIT OF ROBERT DELEON ON BEHALF OF 
DELEON'S BROMELIADS, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Robert Deleon, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Deleon's Bromeliads, Inc., whose principal office is located 

at 13745 S. W. 216 Street, Goulds, FL 33170-2401. 

3. I am authorized to submit this affidavit on behalf of Deleon's Bromeliads, Inc. 

4. On behalf of Deleon's Bromeliads, Inc., I hereby certify that Deleon's 

Bromeliads, Inc.: 

EXHIBIT 

I rJ 
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(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thirty (30) days after licensure as a medical marijuana 

treatment center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found 

guilty of, regardless of adjudication, or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this /,;z, day of April, 2019. 

~~ 
Robert Deleon 
President 
Deleon's Bromeliads, Inc. 

2 
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STATE OF FLORIDA 

COUNTY 0~ L4'ie 

Sworn to and subscribed before me this~ day of April. 2019, by ~ ~. \)el.eor) 
who is personally known to me or provided ~ I~ ;ck, '{'),,{, d:$ l .'cet>~ as identification. 

I~ 
~Slac:::rkfa ....,~.,,,,.-~A!!,,,"~--Y-PU_B_L_I_C ______ _ 

11,. l; CommissionfGG259612 ~ uX'!e~ 
Mycomm.exprasSept. tS,2022 [I'ifut.t;;;:or stamp commissioned name 

of notary or clerk.] 

3 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY. INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC .• PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioners, 
DOH Case Nos. 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of · 
the State of Florida. · 

Respondent. 

I ··•~.--~-.,--.,,--

AFFIDAVIT OF MARK DE SOUZA ON BEHALF OF 
HART'S PLANT NURSERY. INC. 

2018-0172 
2018-0173 
20 lS-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Mark De Souza, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

Inc.: 

3. I am authorized to submit this affidavit on behalf of Hart's Plant Nursery, Inc. 

4. On behalf of Hart's Plant Nursery, Inc., I hereby certify that Hart's Plant Nursery, 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 

I 1 
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(ii) Has the existing infrastructure and teehnological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381. 986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this t / ~day of April, 2019. 

STATE OF FLORIDA 

COUNTY OF LEON 

"') 2,,.-· //,,.. 

::i~.~:r,ery, Inc--~ '-_) 

Sworn to and subscribed before me this _I I_ day of April, 2019, by _ {Y\tl(\~ ___ J},cSJ02°'" 
who is personally known to me or provided as identification .. 

2 
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Mission: 
To protect, promote & improve the health 
of all people in Florida through integrated 
state, county & community efforts. 

Ron Desantis 
Governor 

Vision: To be the HeaHhiest State in the Nation 

April 19, 2019 

Dear Redland Nursery, Inc., 

Enclosed is a copy of the Final Order dated April 19, 2019. Pursuant to the terms of the Final Order, 
Redland Nursery, Inc. is licensed as a Medical Marijuana Treatment Center (MMTC). As an MMTC, you 
must maintain compliance with all applicable requirements of section 381.986, Florida Statutes. 

Bond or Other Security Required: On or before April 29, 2019, at 5:00 pm (eastern), you must 1) post 
a $5 million performance bond issued by an authorized surety insurance company rated in one of the 
three highest rating categories by a nationally recognized rating service; or (2) provide an irrevocable 
letter of credit of $5 million payable to the Department; or (3) provide $5 million cash to the Department. 
The bond or other security must be delivered to the Office of Medical Marijuana Use, c/o Florida 
Department of Health Agency Clerk, 2585 Merchants Row Blvd., Suite 110, Tallahassee, Florida 
32399. 

Background Screening: As required by statute, all owners, officers, board members, managers, and 
employees must have passed a background screening as required in the settlement agreement 
attached to your Final Order. You have sworn under oath that all such persons are compliant with the 
law. On or before April 29, 2019, you must submit a complete list of all Redland Nursery, lnc.'s owners, 
officers, board members, managers, and employees as of April 19, 2019, and indicate the date of each 
individual's most recent compliant background screening pursuant to section 381.986(9), Florida 
Statutes, and the terms of the settlement agreement attached to your Final Order. If for any reason any 
such person has not submitted his/her fingerprints, each must go to the Florida Department of Law 
Enforcement (FDLE) or one of its approved fingerprinting vendors and, at such time, give to FDLE or 
the FDLE-approved vendor the entity ORI number FL924890Z (DOH - OFFICE OF MEDICAL 
MARIJUANA USE). The background screening report will be sent directly to the Office of Medical 
Marijuana Use. All fingerprinting, if not already done, must be accomplished on or before April 29, 
2019. 

Ownership Interests Restrictions: You must submit a fully-diluted capitalization table that lists all 
share types and the aggregate sum of shares associated to any persons, whether considered owners 
or investors. The table must list all share types and the aggregate sum of shares associated to any 
person as of a date no less than 7 calendar days prior to April 19, 2019. This information must be 
submitted on or before April 29, 2019. 

Cultivation, Processing, and Dispensing: Pursuant to statute, all MMTCs must cultivate, process, 
and dispense marijuana for medical use. Based on your sworn statement that you are ready to 
commence cultivation within 30 days, you must request an inspection from the Department within the 
required timeframe detailed in the settlement agreement attached to your Final Order. No cultivation is 
allowed to commence before the Department inspects and approves the facilities and operations. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 rl 
PHONE: 850/245-4657 I 
FloridaHealth.gov 

EXHIBIT 
■ Accredited Health Department 

Public Health Accreditation Board 
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You have also sworn the present ability to comply with the statutory requirement of processing 
marijuana for medical use. No processing is allowed to commence before the Department inspects and 
approves the facilities and operations. 

Lastly, you have also sworn the present ability to Gomply with the statutory requirement of dispensing 
marijuana for medical use. No dispensing is allowed to commence before the Department inspects and 
approves the facilities and operations. 

2 
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ST A TE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

SPRING OAKS GREENHOUSES, INC., 

Petitioner, 

FLORIDA DEPARTMENT OF HEAL TH, 

Respondent, 

and 

LOUIS DELFAVERO ORCHIDS, INC., 

Intervenor. 

Case Nos. 18-44 71 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. (11Del Favero 11 or 11lntervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 l.986(8)(a)2, Florida Statutes, and that Petitioner, Spring Oaks 

Greenhouses, Inc. is not entitled to a license pursuant to that statute. Del Favero supports the 

Department of Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

1. Section 381.986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 
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(8) MEDICAL MARIJUANA TREATMENT CENTERS. -

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d I (D.D.C. 
2011). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shalt license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 381.986(8)(a)2, Fla. Stat. (2018)(emphasis added). 

2. Pursuant to Section 381.986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1, 2017. 

2 
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3. Pursuant to Section 381.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region under former Section 381.986, 

Florida Statutes (2014). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d I (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 381.986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 38 l .986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the 10 licenses made available in 381 .986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 381.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 381.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 38 l .986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 

3 
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that are not recognized class members of the Pigford or Black Farmers litigation. The notice 

provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action." 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 l .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 38 l .986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 381.986(8)(a)3. 

I. The Parties 

A. Department of Health 

l 0. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See § 38 l .986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 

4 
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B. Petitioner, Spring Oaks Greenhouses, Inc. 

13. The Petitioner ("Petitioner") in this matter is Spring Oaks Greenhouses, Inc. 

("Spring Oaks"). 

14. In 2015, Spring Oaks filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied. 

15. Spring Oaks did not have one or more administrative or judicial challenges related 

to the denial of its 2015 dispensing organization license application pending as of January 1, 

2017. 

16. Spring Oaks' 2015 dispensing organization application was not scored within one 

point of the highest final ranking in its region under fonner s. 381.986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com . 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See§ 981.386(8)(b)l. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 38 l.986(8)(a)2, Florida Statutes. 

5 
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21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 

III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" ("MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the licensure of MMTCs. See Art. X, s. ( d)( l )c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for Ii censure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See§ 381.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license m 2015, but that 

application was denied. 

26. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

6 
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which became effective June 23, 2017. Sees. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 

27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

28. Section 38 l.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER 17-2, effective September 19, 

2017.1 

30. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08 /2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to 100 points. A total of one thousand one hundred fifty (I, 150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

points. 

(c) In accordance with section 38l.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018) . 

7 
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use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. l 7-2(5)(c). 

31. On May I, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. The Department conducted a public hearing regarding the Proposed Rule on May 

24, 2018. 

33. On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favero's Substantial Interests arc Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

8 
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sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 

39. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

40. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

41. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelj a reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill 8A in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

43. In reliance on the October 3, 2017 deadline for the Department to award 10 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

IO licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

9 
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45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the IO licenses made available in Section 

381.986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 381.986(8)(a)2.-3., Florida 

Statutes. 

47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 38 I .986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 381 .986(8)(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favero's 

49. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Sen 1ices, 370 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 

IO 
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application. Great Western Packers Express, Inc. v. United States, l.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23. 

50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Department of Health and Human Services, 483 So. 2d 700 (Fla. 1st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

Gulfcourt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

11 
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VII. Statement Regarding Positions of the Parties 

54. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

55. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos. 18-4463, 18-44 72, 18-44 73 and 18-44 7 4. 

and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DA TED on this 31st day of August, 2018. 

Respectfully Submitted, 

£_~ . ~ -
Seann M. Frazier ~ 
Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 3230 l 
(850) 681-0191 
sfrazier@phrd.com 
(Counsel for Louis Del Favero Orchids, Inc.) 

12 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-0001 
Nichole.Geary@flhealth.com 

Eduardo S. Lombard 
William Robert Vezina 
Megan S. Reynolds 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee FL, 32301 
elombard @vlplaw.com 
mreynolds@vlplaw.com 

John M. Lockwood 
The Lockwood Law Firm 
106 East College Avenue, Suite 810 
Tallahassee, FL 32301 
john@lockwoodlawfirm.com 
tj@lockwoodlawfirm.com 
devon@lockwoodlawfirm.com 

$606727_1 

S ann M. Frazier 
Florida Bar No. 9712 

13 
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EXHIBIT A 
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Mission: 
To prufed, promote & Improve the health 
of alt people In Florida through Integrated 
state, county & c:ommunily elfor1s. Floriaa 

HEAlTH 
Vision: To be the He1llhlal Slate In Ille Nation 

August 27, 2018 

Processing Facility 
3393 SR580 
Safety Harbor, Florida 34695 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mall: smf@phrd.c:om 

Dear Sir or Madam: 

Rick.Scott 
Governor 

John ff, Armstrong, MD, FACS 
Slate Su1ge0n General & Secretaiy 

Please be advised that the Department of Health (Department), through its Office ofMedical Marijuana Use and the 
Office of the General Counsel, has received six requests for registration as a medicaJ marijuana treatment center {MMTC), 
pursuant to section 38 l.986(8Xa)2., Florida Statutes. The Department has issued denials ofaJJ six requests and has received a 
Petition for Administrative Hearing in five of these denials. 

Section 38l.986(8)(a)2., Florida Statutes, directs the Department to license as MMTCs, applicants that meet the 
requirements of the section, as outlined in sub-subparagraphs a. - c., in sufficient numbers to result in 10 total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig ,, 856 F. Supp. 2d I (D.D.C. 2011). 

The citrus preference identified in section 38 l.986(8)(a)3., Florida Statutes, is only applicable to these same 
remaining licenses to be issued pursu11Dt to section 381.986(8)(a)2., Florida Statutes, 11Dd which are at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Bill's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewar Nurseries v. DOH, DOAH Case No. 18-4463 
Tree King-Tree Farm, Inc. v. DOH, DOAH Case No. 18-4472 

Florida Department of Health 
Office of Ille General Counsel 
40S2 Bald Cypress Way, Bin A--02 • Tallahassee, FL 32399-1703 
PHONE: 850/245-4005 • FAX 850/413-8743 

Sincerely, 

Amanda G. Bush 
Chief Legal Counsel 

www.FlorldasHealth.c:om 
TWITTER:HeallhyFLA 

FACEBOOK:FlDapartmenlDIHeallh 
YOUTUBE: fldoh 
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ST A TE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

DEW AR NURSERIES, INC., 

Petitioner, Case Nos. 18-4463 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FA VERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 381.986(8)(a)2, Florida Statutes, and that Petitioner, Dewar 

Nurseries, Inc. is not entitled to a license pursuant to that statute. Del Favero supports the 

Department of Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381,986(8)(a)2, Florida Statues. 

1. Section 38 l .986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
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- - - ----

patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August I, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January I, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R .D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d I (D.D.C. 
2011). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 38 l.986(8)(a)2, Fla. Stat. (2018)(emphasis added). 

2. Pursuant to Section 381.986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1, 2017. 

3. Pursuant to Section 381.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

2 
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ranking within one point of the highest final ranking in its region under former Section 381.986, 

Florida Statutes (2014 ). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Gliclanan, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 381.986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 381.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the l O licenses made available in 38 l.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 381.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 381.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 38 l .986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 

that are not recognized class members of the Pigford or Black Farmers litigation. The notice 

3 
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provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action." 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 l .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 381.986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 381.986(8)(a)3. 

II. The Parties 

A. Department of Health 

10. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See§ 381.986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 

B. Petitioner, Dewar Nurseries, Inc. 

13. The Petitioner ("Petitioner 11
) in this matter is Dewar Nurseries, Inc. ("Dewar"). 

4 
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14. In 2015, Dewar filed an application to serve as a dispensing organization pursuant 

to a prior version of Section 3 81.986. That application was denied. 

15. Dewar did not have one or more administrative or judicial challenges related to 

the denial of its 2015 dispensing organization license application pending as of January 1, 2017. 

16. Dewar's 2015 dispensing organization application was not scored within one point 

of the highest final ranking in its region under formers. 381.986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com . 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See§ 981.386(8)(b)l. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 38 l.986(8)(a)2, Florida Statutes. 

21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 

5 
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III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" ("MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the licensure of MMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See § 381.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license m 2015, but that 

application was denied. 

26. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. See s. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 

27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

6 
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28. Section 381.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ERI 7-2, effective September I 9, 

2017. 1 

30. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08 /2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to 100 points. A total of one thousand one hundred fifty (1,150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

points . 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. 17-2(5)(c). 

31. On May 1, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018). 

7 
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changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. 

24,2018. 

33. 

The Department conducted a public hearing regarding the Proposed Rule on May 

On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favero's Substantial Interests arc Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 

39. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

8 
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40. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

41. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill SA in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

43. In reliance on the October 3, 2017 deadline for the Department to award IO 

MMTC licenses pursuant to Section 38 l .986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

10 licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the 10 licenses made available in Section 

381.986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 38 l.986(8)(a)2.-3., Florida 

Statutes. 

9 
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47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 38 l.986(8}(a}2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 38 l .986(8}(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favero's 

49. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Services, 370 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). The Aslzbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
application. Great Western Packers Express, Inc. v. United States, l.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23. 

10 
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50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Department of Health and Human Sen 1ices, 483 So. 2d 700 (Fla. 1st DCA I 986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

Gulfcourt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

VII. Statement Regarding Positions of the Parties 

54. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

55. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos., 18-4471, 18-4472, 18-4473 and 18-4474. 

11 
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and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DA TED on this 31st day of August, 2018. 

Respectfully Submitted, 

Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
(Counsel for Louis Del Favero Orchids, Inc.) 

12 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-0001 
Nichole.Geary@flhealth.com 

William Dean Hall, III 
Daniel R. Russell 
Jones Walker, LLP 
215 South Monroe Street, Suite 130 
Tallahassee, Florida 32301 
drussell@joneswalker.com 
whall@ioneswalker.com 

Eduardo S. Lombard 
William Robert Vezina 
Megan S. Reynolds 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee FL, 32301 
elombard @vlplaw.com 
rvezina@vlplaw.com 
mreynolds @vlplaw.com 

5606691 _1 

Se nn M. Frazier 
Florida Bar No. 97120 

13 
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Mission: 
To proted, promote & Improve the hea!!h 
al all people In Flortda through lnlegraled 
state, county & community efforts. Florina 

HEALTH 
Vision: To be lhe He1Hhlest Stale In the Nation 

August 27, 2018 

Processing Facility 
3393 SR580 
Safety Harbor, Florida 34695 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mall: smf@pbrd.com 

Dear Sir or Madrun: 

Rick Scott 
Govemar 

John ff, Armstrong, MD, FACS 
Slate Surgeon General & Secrelary 

Please be advised that the Department of Health (Department), through its Office of Medical Marijuana Use and the 
Office of the General Counsel, has received six requests for registration as a medical marijuana treatment center (MMTC), 
pursuant to section 381.986(8)(a)2., Florida Statutes. The Department has issued denials of all six requests and has received a 
Petition for Administrative Hearing in five of these denials. 

Section 381.986(8)(a)2., Florida Statutes, directs the Department to license as MMTCs, applicants that meet the 
requirements of the section, as outlined in sub-subparagraphs a. - c., in sufficient numbers to result in 10 total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d I (D.D.C. 2011). 

The citrus preference identified in section 38 l.986(8)(a)3., Florida Statutes, is only applicable to these same 
remaining licenses to be issued pursuant to section 381.986(8){a)2., Florida Statutes, and which ere at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. OOH, DOAH Case No. 18•0172 
Perkios Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
BiJI's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewar Nurseries v. DOH, DOAH Case No. 18-4463 
Tree King-Tree Fann, Inc. v. DOH, DOAH Case No. 18-4472 

Florida Deparbnent of Health 
Office of lhe General Counsel 
4052 Bald Cypress Way, Bin A-02 • Ta!lallassee, Fl 32399-1703 
PHONE: 850/245--1005 • FAX 850/413-8743 

Sincerely, 

AmandaG.Busb 
Chief Legal Counsel 

www.FlorldasHealth.com 
TWITTER:HeallhyFLA 

FACEBOOK:FLDepartmenlDIHeallh 
YOUTUBE: fldoh 
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ST A TE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

DELEON'S BROMELIADS, INC., 

Petitioner, Case Nos. 18-4698 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FA VERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. C'Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 l.986(8)(a}2, Florida Statutes, and that Petitioner, Deleon's 

Bromeliads, Inc. is not entitled to a license pursuant to that statute. Should the Department of 

Health deny the license sought by Petitioner, Del Favero supports the Department's decision. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

1. Section 381.986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 
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(8) MEDICAL MARIJUANA TREATMENT CENTERS .-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August l, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp . 2d I (D.D.C. 
2011) . An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b)2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 381.986(8)(a)2, Fla . Stat. (2018)(emphasis added) . 

2. Pursuant to Section 381.986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1, 2017. 

2 
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3. Pursuant to Section 381.986(8)(a)2 .a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region under fonner Section 381.986, 

Florida Statutes (2014). 

4. The Department is reserving the award of one license to a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C. 2011) . 

5. Thus, of the ten licenses to be awarded pursuant to Section 38 l .986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 381.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the 10 licenses made available in 381.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 381.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 38 l .986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 381.986(8)(a)3, Florida Statutes to apply 

for licensure . 

8. Petitioner seeks one of the final two licenses available to applicants that are not 

recognized class members of the Pigford or Black Farmers litigation. 

3 
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9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 l .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 38 l .986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 381 .986(8)(a)3. 

I. The Parties 

A. Department of Health 

10. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

I 1. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See § 381 .986(8){a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients . 

B. Petitioner, DeLcon's Bromeliads, Inc. 

13. The Petitioner ("Petitioner") in this matter 1s DeLeon's Bromeliads, Inc. 

("DeLeon "). 

14. In 2015, DeLeon filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied. 

4 
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15. Deleon did not have one or more administrative or judicial challenges related to 

the denial of its 2015 dispensing organization license application pending as of January I , 2017. 

16. Deleon's 2015 dispensing organization application was not scored within one 

point of the highest final ranking in its region under formers. 381.986, Florida Statutes (2014 ). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa , Florida. 

18. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com. 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See§ 981.386(8)(b)l. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 38 l.986(8)(a)2, Florida Statutes. 

21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana . 

5 
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Ill. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal .. Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" ("MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the licensure ofMMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued to dispensing organizations following an application 

and scoring process. See§ 381.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license in 2015, but that 

application was denied. 

26. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. See s. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 

27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

6 
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28. Section 381.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER17-2, effective September 19, 

30. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Fonn DH8014-OMMU-08/2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to 100 points. A total of one thousand one hundred fifty (1,150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

points. 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. 17-2(5)(c). 

31. On May I, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. I 099-1100 (March 7, 2018). 

7 
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changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center . 

32 . 

24, 2018. 

33. 

The Department conducted a public hearing regarding the Proposed Rule on May 

On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838 , (Fla. Div. Adm . Hrgs., Rec. Ord. Aug. 6, 2018) . 

34. The Department has not yet promulgated a revised version of Rule 64-4.002 . 

IV. Del Favero's Substantial Interests are Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr ., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web ." They ultimately decided not to apply for a license in 

2015. 

39. When Amendment 2 passed, David Vukelja , Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

8 
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40. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

41. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill 8A in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes. 

43. In reliance on the October 3, 2017 deadline for the Department to award IO 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

IO licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the 10 licenses made available in Section 

38 l.986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 381.986(8)(a)2.-3., Florida 

Statutes. 

9 
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47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 381.986(8)(a)2., Florida Statutes . Del Favero will suffer an injury-in-fact if Petitioner is 

pennitted to seek either of the final two licenses available pursuant to Section 381.986(8)(a)2 . 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favero's 

49. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Healt/z and 

Relzabilitative Sen •ices, 370 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications . In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Co,p. v. F. C. C., 326 U.S. 327 ( 1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce ." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Aslzbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
application. Great Western Packers Express, Inc. v. United States, I.C.C., 263 
F.Supp . 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously . Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration . 

Bio-Medical at 23. 

10 
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50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Department of Health and Human Se111ices, 483 So. 2d 700 (Fla. l st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

Gulfcourt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's . 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

VII. Statement Regarding Positions of the Parties 

54. The undersigned has conferred with counsel for Petitioner who opposes this 

motion . The undersigned has conferred with counsel for the Department who take no position on 

this motion . 

55. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos. 18-4463, 18-4471, 18-4472, 18-4473 18-4474, and 18-4697. 

11 
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and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DATED on this 13th day of September, 2018 . 

Respectfully Submitted, 

Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
(Counsel/or Louis Del Favero Orchids, Inc.) 

12 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on September 13, 2018, a copy of the foregoing has been 

served via email upon the following counsel: 

Frank Herrera 
Alana Hoffman 
The Herrera Law Firm 
2001 Broadway Avenue, Suite 560 
Riviera Beach, Florida 33404 
fherrera@hnewmedia.com 
a.hoffman@hnewmedia .com 

Eduardo S. Lombard 
Megan S. Reynolds 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, FL 32301 
elombard @vlplaw.com 
mreynolds@vlplaw.com 

Glenn Thomas Burhans 
Gigi Rollini 
Steams Weaver Miller Weissler Alhadeff & Sitterson 
l 06 East College A venue, Suite 700 
Tallahassee, FL 32301 
gburhans @steamsweaver.com 
grollini @steamsweaver.com 
cabbuhl @steamsweaver.com 
ptassinari @steamsweaver.com 

Jessica M. Feingold 
1900 Old Dixie Hwy 
Fort Pierce , FL 34946 
j feingold @eastcoastpackers.com 

Marc t 
Flori a Bar No. 61463 
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ST A TE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

PERKINS NURSERY, INC., 

Petitioner, Case Nos. 18-4473 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FA VERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 38 l .986(8)(a)2, Florida Statutes, and that Petitioner, Perkins 

Nursery, Inc. is not entitled to a license pursuant to that statute. Del Favero supports the 

Department of Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a}2, Florida Statues 

1. Section 38 l.986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS .-

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
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patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
3 81.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011 ). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 381.986(8)(a)2, Fla. Stat. (2018)(emphasis added). 

2. Pursuant to Section 381.986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1,2017. 

3. Pursuant to Section 381.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

2 
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---------- -- --- -

ranking within one point of the highest final ranking in its region under fonner Section 381.986, 

Florida Statutes (2014). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or /11 Re Black Farmers litig., 

856 F. Supp. 2d 1 (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 38 l .986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 38 l.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the 10 licenses made available in 381.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 381.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 381.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 381.986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 

that are not recognized class members of the Pigford or Black Farmers litigation. The notice 

3 
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provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action." 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 I .986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two'' of the ten licenses 

made available in 381.986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 38 I .986(8)(a)3. 

II. The Parties 

A. Department of Health 

10. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See§ 381.986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 

B. Petitioner, Perkins Nursery, Inc. 

13. The Petitioner ("Petitioner") in this matter is Perkins Nursery, Inc. (''Perkins"). 

4 
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14. In 2015, Perkins filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied . 

15. Perkins did not have one or more administrative or judicial challenges related to 

the denial of its 2015 dispensing organization license application pending as of January 1, 2017. 

I 6. Perkins' 2015 dispensing organization application was not scored within one point 

of the highest final ranking in its region under formers. 381.986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd.com . 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See§ 981.386(8)(b)l. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 381.986(8)( a)2, Florida Statutes. 

21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 

5 
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III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" ("MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the licensure ofMMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See § 3 81.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license in 2015, but that 

application was denied. 

26. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. Sees. 20, ch 2017-232 , Laws of Florida (eff. Date of 

legislation). 

27. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

6 
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28. Section 38 l .986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017 . 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER17-2, effective September 19, 

2017. 1 

30. The Emergency Rule requires subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08 /2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to 100 points. A total of one thousand one hundred fifty (1,150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

points. 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

(c) In accordance with section 38l.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. l 7-2(5)(c). 

31. On May l, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018). 

7 
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changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. 

24, 2018. 

33. 

The Department conducted a public hearing regarding the Proposed Rule on May 

On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favero's Substantial Interests are Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 

39. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

8 
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40. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

4 I. Prior to reorganizing Del Favero, Mr. Vukelj a investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelj a reviewed the Section 38 I .986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill SA in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

43. In reliance on the October 3, 2017 deadline for the Department to award 10 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

IO licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the 10 licenses made available in Section 

381.986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 38 l.986(8)(a)2.-3., Florida 

Statutes. 

9 
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47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 38 l.986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 381.986(8)(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favero's 

49. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Sen 1ices, 370 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
application. Great Western Packers Express, Inc. v. United States, I.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23. 

10 
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50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Department of Health and Human Services, 483 So. 2d 700 (Fla. 1st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

Gulfcourt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

VII. Statement Regarding Positions of the Parties 

54. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

55. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos. 18-4463, 18-4471, 18-4472 and 18-4474. 

11 
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and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(8) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DATED on this 31st day of August, 2018. 

Respectfully Submitted, 

Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
(Cormselfor Louis Del Favero Orchids, Inc.) 

12 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-000 I 
Nichole.Geary@flhealth.com 

Eduardo S. Lombard 
William Robert Vezina 
Megan S. Reynolds 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee FL, 32301 
elombard @vlplaw.com 
mreynolds@vlplaw.com 

James A. McKee 
Foley & Lardner, LLP 
106 East College A venue, Suite 900 
Tallahassee , FL 32301-7732 
jmcke e@foley.com 

- -- - ----
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EXHIBIT A 
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Mission: 
To proled, promole & Improve the health 
of all people In Florida through lntegraled 
state, county & community efforts. Floriaa 

HEALTH 
Vision: To be Ille Heallhlest Stale In Ille Na5an 

August 27, 2018 

Processing Facility 
3393 SR580 
Safety Harbor, Florida 34695 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mail: smf@pbrd.com 

Dear Sir or Madam: 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
Slate Surgeon General & Seae!ary 

Please be advised that the Department of Health (Department), through its Office of Medical Marijuana Use and the 
Office of the General Counsel, bas received six requests for registration as a medical marijuana treabnent center (MMTC)t 
pursuant to section 38 l .986(8)(a)2 .• Florida Statutes. The Department has issued denials of all six requests and has received a 
Petition for Administrative Hearing in five of these denials. 

Section 381.986(8)(11)2., Florida Statutes, directs the Department to license as MMTCs, applicants that meet the 
requirements of the section, as outlined in sub-subparngrapbs a. - c., in sufficient numbers to result in IO total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford 11. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig,, 856 F. Supp. 2d I (D.D.C. 2011). 

The citrus preference identified in section 381.986(8)(a)3., Florida Statutes, is only applicable to these same 
remaining licenses to be issued pursuant to section 381.986(8)(a)2., Florida Statutes, and which are at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Bill's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewar Nurseries v. OOH, DOAH Case No. 18-4463 
Tree King-Tree Fann. Inc. v. DOH, DOAH Case No. 18-4472 

Florida Department of Health 
Office of !he General Counsel 
4052 Bald Cypress Wll'f, Bin A-02 • Tallahassee, Fl 32399-1703 
PHONE: B501245-4005 • FAX 850/413-8743 

Sincerely, 

~~Qi,P.w,vr-
Amanda G. Bush 
Chief Legal Counsel 

www.FlorfdasHaalth.r;om 
lWITTER:HealllyFLA 

FACEBOOK:FLDepa,fmenlDIHeallh 
YOUTUBE: ftdoh 
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ST A TE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

TREE KING-TREE FARM, INC. 

Petitioner, Case Nos. 18-4472 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FA VERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 381.986(8)(a)2, Florida Statutes, and that Petitioner, Tree King

Tree Farm, Inc. is not entitled to a license pursuant to that statute. Del Favero supports the 

Department of Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

1. Section 381.986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 
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(8) MEDICAL MARIJUANA TREATMENT CENTERS. -

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was reviewed, 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January 1, 201 7, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011 ). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 381.986(8)(a)2, Fla. Stat. (2018)(emphasis added). 

2. Pursuant to Section 381.986(8){a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1, 2017. 

2 
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3. Pursuant to Section 381.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region under former Section 381.986, 

Florida Statutes (2014 ). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C. 2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 38 l.986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 381.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the l O licenses made available in 381.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 381.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 381.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 3 81.986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 

3 



133 of 159

that are not recognized class members of the Pigford or Black Farmers litigation. The notice 

provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action. 11 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 38 l.986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 38 l .986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 38 l .986(8)(a)3. 

II. The Parties 

A. Department of Health 

10. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See§ 381.986(8)(a), Fla. Stat. 

12. The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana Use 

Registry, and licensing Florida businesses to cultivate, process, and dispense medical marijuana 

to qualified patients. 

B. Petitioner, Tree King-Tree Farm, Inc. 

13. The Petitioner ("Petitioner") in this matter is Tree King-Farm, Inc. ("Tree King"). 
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14. In 2015, Tree King filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied. 

15. Tree King did not have one or more administrative or judicial challenges related 

to the denial of its 2015 dispensing organization license application pending as of January 1, 

2017. 

16. Tree King's 2015 dispensing organization application was not scored within one 

point of the highest final ranking in its region under formers. 381.986, Florida Statutes (2014). 

C. Intervenor, Del Favero 

17. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

18. For purposes of service in this proceeding, Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd .com. 

19. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See§ 981.386(8)(b)l. - 7., Fla. Stat. 

20. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 381.986(8)(a)2, Florida Statutes. 

21. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

5 
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more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 

III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

22. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

23. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" C'MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the licensure ofMMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

24. In 2014, the Florida Legislature established a standard for Ii censure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See§ 381.986, Fla. Stat. (2014). 

25. Petitioner applied for a dispensing organization license m 2015, but that 

application was denied. 

26. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. See s. 20, ch 2017-232 , Laws of Florida (eff. Date of 

legislation). 

6 

------



136 of 159

2 7. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 3 81.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

28. Section 381.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

29. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER 17-2, effective September 19, 

2017. 1 

30. The Emergency Rule reqmres subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08 /2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to 100 points. A total of one thousand one hundred fifty ( l, 150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

points. 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. 17-2(5)(c). 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admin. Reg. 1099-1100 (March 7, 2018). 
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31. On May 1, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

32. The Department conducted a public hearing regarding the Proposed Rule on May 

24, 2018. 

33. On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

34. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favcro's Substantial Interests are Affected by Petitioner's Demand for License 

35. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

36. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

37. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 

38. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 
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39. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

40. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

41. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

42. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill 8A in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

43. In reliance on the October 3, 2017 deadline for the Department to award 10 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

10 licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 

44. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

9 
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45. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the IO licenses made available in Section 

38 l .986(8)(a)2. 

46. Del Favero is within the zone of interest of Section 38 l.986(8)(a)2.-3., Florida 

Statutes. 

47. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 38 l .986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 381.986(8)(a)2. 

48. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favcro's 

49. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Se1,1ices, 370 So. 2d 19 (Fla. 2nd DCA l 979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Co,p. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 

ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 

10 
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application. Great Western Packers Express, Inc. v. United States, 1.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23. 

50. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools" 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Deparlment of Health and Human Services, 483 So. 2d 700 (Fla. 1st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

Gulfcourt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

51. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

52. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 

VI. Del Favero Supports the Preliminary Agency Action 

53. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

54. 

11 
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VII. Statement Regarding Positions of the Parties 

55. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

56. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos. 18-4463, 18-4471, 18-4473 and 18-4474. 

and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DA TED on this 31st day of August, 2018. 

Respectfully Submitted, 

AL-~-~-
Seann M. Frazier V 
Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
(Cozmselfor Louis Del Favero Orchids, Inc.) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-0001 
Nichole.Geary@flhealth.com 

Eduardo S. Lombard 
William Robert Vezina 
Megan S. Reynolds 
Vezina Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee FL, 32301 
elombard@vlplaw.com 
mreynolds@vlplaw.com 

Gary V. Perko 
D. Kent Safriet 
Hopping Green & Sams, P.A. 
119 South Monroe Street, Suite 300 
Tallahassee, Florida 32301 
garyp@hgslaw.com 
kents@hgslaw.com 

Samual Ard 
Ard Shirley & Rudolph P.A. 
207 West Park Avenue, Suite B 
Tallahassee FL, 32301 
sard@asrlegal.com 

S60l0~ _1 

Seann M. Frazier 
Florida Bar No. 9712 
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Mission: 
To Pflltect. promole & Improve the health 
of all people In Florida through lnlegralell 
slate, county & rommunlty elfor1s. Floricfa 

HEALTH 
Vision: To be the Heallhlest State Jn lhe Hatton 

August 27. 2018 

Processing Facility 
3393 SR580 
Safely Harbor, Florida 34695 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mail: smf@pbrd.com 

Dear Sir or Madam: 

Rick Scott 
Governor 

John H. Armatrang, MD, FACS 
Slate Surgeon General & Seaetary 

Please be advised that the Department of Health (Department), through ils Office of Medical Marijuana Use and the 
Office of the General Counsel, bas received six requests for registration as a medical marijuana treabnent center (MMTC), 
pursuant to section 38 I .986(8)(a)2., Florida Statutes. The Department has issued denials of all six requests and has received a 
Petition for Administrative Hearing in five of these denials. 

Section 38 l.986(8)(a)2., Florida Statutes, directs the Department to license as MMTCs, applicants that meet the 
requirements of the section, as outlined in sub-subparagraphs a. - c., in sufficient numbers to result in IO total licenses issued 
pursuant to subparagraph 2. Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999), or /n Re Black Farmers Litig., 856 F. Supp. 2d I (D.D.C. 2011). 

The citrus preference identified in section 38 l.986(8)(a)3., Florida Statutes, is ooly applicable to these same 
remaining licenses to be issued pursuant to section 38l.986(8)(a)2., Florida Statutes, and which are at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
BilJ's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewar Nurseries v. DOH, DOAH Case No. 18-4463 
Tree King-Tree Farm, Inc. v. DOH, DOAH Case No. 18-4472 

florlda Department of Health 
Office or the General Counsel 
4052 Bald CypraJ Way, Bin A-02 • Tallahassee, FL 32399-1703 
PHONE: 850/245-4005 • FAX BS0/413-8743 

Sincerely, 

~~~(k,J_ 
Amanda G. Bush 
Chief Legal Counsel 

www.floridasH .. Jth.c:om 
1WITTER:Heal1hyFLA 

FACEBOOK:Fl.Depar1men1DtHeallh 
YOUTUBE: ftdoh 
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ST A TE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

BILL'S NURSERY, INC., 

Petitioner, Case Nos. 18-4474 

FLORIDA DEPARTMENT OF HEALTH, 

Respondent, 

and 

LOUIS DEL FA VERO ORCHIDS, INC., 

Intervenor. 

MOTION TO INTERVENE 

Louis Del Favero Orchids, Inc. ("Del Favero" or "Intervenor") seeks leave to intervene. 

Del Favero asserts that it has a substantial interest in the limited number of licenses to be 

awarded pursuant to Section 381.986(8)(a)2, Florida Statutes, and that Petitioner, Bill's Nursery, 

Inc. is not entitled to a license pursuant to that statute. Del Favero supports the Department of 

Health's decision to deny the license sought by Petitioner. 

I. The limited pool of licenses available in Section 381.986(8)(a)2, Florida Statues 

1. Section 381.986(8)(a)2, Florida Statutes required the Department of Health to 

license 10 applicants as medical marijuana treatment centers no later than October 3, 2017. That 

law provides: 
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(8) MEDICAL MARIJUANA TREATMENT CENTERS. -

(a) The department shall license medical marijuana treatment centers to ensure 
reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry and who are issued a 
physician certification under this section. 

2. The department shall license as medical marijuana treatment centers 
10 applicants that meet the requirements of this section, under the 
following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was reviewed , 
evaluated, and scored by the department and which was denied a 
dispensing organization license by the department under former s. 
381.986, Florida Statutes 2014; which had one or more administrative or 
judicial challenges pending as of January 1, 2017, or had a final ranking 
within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014; which meets the requirements of this 
section; and which provides documentation to the department that it has 
the existing infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

b. As soon as practicable, the department shall license one applicant that 
is a recognized class member of Pigford v. Glickman, 185 F.R.D. 82 
(D.D.C. 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 
2011 ). An applicant licensed under this sub-subparagraph is exempt from 
the requirement of subparagraph (b )2. 

c. As soon as practicable, but no later than October 3, 2017, the 
department shall license applicants that meet the requirements of this 
section in sufficient numbers to result in 10 total licenses issued under 
this subparagraph, while accounting for the number of licenses issued 
under sub-subparagraphs a. and b. 

§ 3 81.986(8)( a)2, Fla. Stat. (2018)( emphasis added). 

2. Pursuant to Section 381.986(8)(a)2.a., the Department awarded 5 licenses to 

denied dispensing organization applicants which had one or more administrative or judicial 

challenges pending as of January 1, 2017. 

2 
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3. Pursuant to Section 381.986(8)(a)2.a., the Department has also awarded two 

licenses to previously denied dispensing organization applicants which allegedly had a final 

ranking within one point of the highest final ranking in its region under former Section 381.986, 

Florida Statutes (2014 ). 

4. The Department is reserving the award of one license to is a recognized class 

member of Pigford v. Glicl .. man, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers Litig., 

856 F. Supp. 2d 1 (D.D.C.2011). 

5. Thus, of the ten licenses to be awarded pursuant to Section 38 l.986(8)(a)2, 

Florida Statutes, only two licenses remain available to any applicant other than a recognized 

class member of the Pigford or Black Farmers litigation. 

6. Section 38 l.986(8)(a)3, Florida Statutes required the Department to give 

preference to applicants that demonstrate that they own facilities that are or were used for citrus 

processing, for up to 2 of the 10 licenses made available in 381.986(8)(a)2.: 

3. For up to two of the licenses issued under subparagraph 2., the department 
shall give preference to applicants that demonstrate in their applications that they 
own one or more facilities that are, or were, used for the canning, concentrating, 
or otherwise processing of citrus fruit or citrus molasses and will use or convert 
the facility or facilities for the processing of marijuana. 

§ 38l.986(8)(a)3., Fla. Stat. (2018). 

7. Though the Department was required to issue all ten licenses made available 

under Section 381.986(8)(a)2 no later than October 3, 2017, the Department has not yet allowed 

any applicant meeting the citrus preference of Section 38 I.986(8)(a)3, Florida Statutes to apply 

for licensure. 

8. On August 27, 2018, Del Favero received notice from the Department of Health 

(attached as Ex. "A") that Petitioner seeks one of the final two licenses available to applicants 

3 
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that are not recognized class members of the Pigford or Black Farmers litigation. The notice 

provided that, "[a]nyone with a substantial interest in the remaining two licenses should take 

appropriate legal action." 

9. With only two potential licenses remaining from the limited group of ten, a 

license award to Petitioner would render the promise made in Section 381.986(8)(a)3 moot. If a 

license is issued to Petitioner, then it will become impossible for "up to two" of the ten licenses 

made available in 38l.986(8)(a)2 to be awarded to applicants that meet the citrus preference of 

Section 381.986(8)(a)3. 

II. The Parties 

A. Department of Health 

l 0. The agency affected in this matter is the State of Florida, Department of Health 

(the "Department"), Office of Medical Marijuana Use, 4052 Bald Cypress Way, Tallahassee, 

Florida 32399. Respondent is an executive branch of the State of Florida created pursuant to 

Section 20.43, Florida Statutes. 

11. The Department has been directed by the Florida legislature to license medical 

marijuana treatment centers to ensure that registered patients receive reasonable statewide 

accessibility and availability of medical marijuana. See § 381 .986(8)(a), Fla. Stat. 

The Department is the state agency charged with writing and implementing the 

Department's rules for medical marijuana, overseeing the statewide Medical Marijuana 

Use Registry, and licensing Florida businesses to cultivate, process, and dispense medical 

marijuana to qualified patients. 

4 
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B. Petitioner, Bill's Nursery, Inc. 

12. The Petitioner ("Petitioner") in this matter is Bill's Nursery, Inc. ("Bill's 

Nursery"). 

13. In 2015, Bill's Nursery filed an application to serve as a dispensing organization 

pursuant to a prior version of Section 381.986. That application was denied. 

14. Bill's Nursery did not have one or more administrative or judicial challenges 

related to the denial of its 2015 dispensing organization license application pending as of January 

1,2017. 

15. Bill's Nursery's 2015 dispensing organization application was not scored within 

one point of the highest final ranking in its region under former s. 381.986, Florida Statutes 

(2014). 

C. Intervenor, Del Favero 

16. Intervenor in this matter is Louis Del Favero Orchids, Inc., a Florida corporation. 

Del Favero's principal place of business is 6601 Gant Road, Tampa, Florida. 

17. For purposes of service in this proceeding , Del Favero may be contacted through 

its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, LLP, 215 S. 

Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, sfrazier@phrd .com. 

18. Del Favero has been registered to do business in the State of Florida for more than 

five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 

has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See§ 981.386(8)(b)l. - 7., Fla. Stat. 

s 
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19. Del Favero has spent considerable time and money in its efforts to obtain one of 

ten licenses made available in Section 381.986(8)(a)2, Florida Statutes. 

20. Del Favero purchased facilities that were used for the canning, concentrating and 

processing of citrus fruit and will convert the facility for the processing of marijuana at a cost of 

more than $750,000. Del Favero now owns facilities that were used for citrus processing and has 

developed plans to convert that facility for the processing of medical marijuana. 

III. The Department's Implementation of Section 381.986(8)(a)2, Florida Statutes 

21. On November 8, 2016, 71.32% of Florida voters approved an amendment to the 

Florida Constitution to allow for the legal "Use of Marijuana for Debilitating Medical 

Conditions." 

22. On January 3, 2017, Article X, section 29 of the Florida Constitution, entitled 

"Medical marijuana production, possession, and use," took effect in the State of Florida. The 

Florida Constitution now defines "medical marijuana treatment centers" (''MMTCs") and 

absolves such MMTCs from criminal and civil liability or sanctions under Florida law, so long as 

they are registered as MMTCs with the State of Florida, Department of Health. See Art. X, s. 

29(a)(3), Fla. Const. The Constitution charged the Department with establishing procedures for 

the Iicensure ofMMTCs. See Art. X, s. (d)(l)c., Fla. Const. 

23. In 2014, the Florida Legislature established a standard for licensure and allowed 

for a limited number of licenses to be issued t dispensing organizations following an application 

and scoring process. See§ 381.986, Fla. Stat. (2014). 

24. Petitioner applied for a dispensing organization license in 2015, but that 

application was denied. 
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25. Thereafter, during a special session of the 2017 Florida Legislature, the 

Legislature enacted Senate Bill No. 8-A, entitled "an act relating to medical use of marijuana," 

which became effective June 23, 2017. Sees. 20, ch 2017-232, Laws of Florida (eff. Date of 

legislation). 

26. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses are to be awarded to 

applicants that qualify to serve as MMTCs. 

27. Section 381.986(8)(a)2., Florida Statutes required the Department to issue ten 

licenses for new MMTCs no later than October 3, 2017. 

28. Subsequent to the passage of Section 381.986, Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER17-2, effective September 19, 

2017. 1 

29. The Emergency Rule reqmres subject matter experts to "substantively and 

comparatively review, evaluate and score applications using Form DH8014-OMMU-08 /2017, 

'Scorecard for Medical Marijuana Treatment Center Selection' ... " Id. at (5). Form DH8014-

OMMU-08/2017 provides that applicants will be evaluated according to sixteen discrete 

sections. The Scorecard provides that applicants will be graded by a point system. For some 

sections an applicant may be awarded up to 50 points. For other sections an applicant may be 

awarded up to I 00 points. A total of one thousand one hundred fifty (I, 150) points are available 

to each MMTC applicant. (Scorecard at 21 ). 

The preference provided to applicants owning a citrus facility is worth thirty-five (35) 

points. 

1 The Emergency rules were proposed for repeal on March 7, 2018 but remain in effect 
pending repeal. See Vol. 44, No. 46 Fla. Admi11. Reg. 1099-1100 (March 7, 2018). 
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(c) In accordance with section 381.986(8)(a)3. F.S. the two highest scoring 
applicants that own one or more facilities that are, or were, used for the canning. 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will 
use or convert the facility or facilities for the processing or marijuana will receive 
an additional 35 points to their respective total score. 

Fla. Admin. Code Emergency R. l 7-2(5)(c). 

30. On May 1, 2018, the Department published Proposed Rule 64-4.002. See Fla. 

Admin. Reg., Vol. 44, No. 85. The purpose of the Proposed Rule is to implement statutory 

changes to section 381.986, Florida Statutes, by updating the process to apply for registration as 

a medical marijuana treatment center. 

31. The Department conducted a public hearing regarding the Proposed Rule on May 

24, 2018. 

32. On August 6, 2018, an Administrative Law Judge determined that the Proposed 

Rule was invalid. See Louis Del Favero Orchids, Inc. v. Department of Health, Case No. 18-

2838, (Fla. Div. Adm. Hrgs., Rec. Ord. Aug. 6, 2018). 

33. The Department has not yet promulgated a revised version of Rule 64-4.002. 

IV. Del Favero's Substantial Interests are Affected by Petitioner's Demand for License 

34. Intervenor, Louis Del Favero Orchids, Inc. is a Florida Corporation that has 

maintained active status in good standing since 1974. Louis Del Favero is an orchid grower in 

Hillsborough County who has been in business for over 40 years. 

35. David Vukelja is the Secretary, Treasurer and General Counsel for Del Favero. 

36. Mr. Vukelja's son, David Vukelja, Jr., learned the medical marijuana trade in 

California, where he attended a teaching facility called Oaksterdam. He attained a license and 

successfully grew medical marijuana in northern California. 
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3 7. In 2015, Mr. Vukelja, his son, David Vukelja, Jr., and Mr. Del Favero explored 

the possibility of applying for a license from the Department to dispense low THC marijuana 

sometime referred to as "Charlotte's Web." They ultimately decided not to apply for a license in 

2015. 

38. When Amendment 2 passed, David Vukelja, Jr. began making plans to return to 

Florida to go into business with Mr. Del Favero and to ultimately apply for a medical marijuana 

treatment center license in Florida. 

39. Mr. Vukelja, David Vukelja, Jr., Mr. Del Favero and a few other families 

reorganized Louis Del Favero Orchids, Inc. to be the entity that would become an applicant for a 

medical marijuana license. 

40. Prior to reorganizing Del Favero, Mr. Vukelja investigated whether Del Favero 

met the threshold qualifications to be the applicant entity. Mr. Vukelja confirmed that Del Favero 

had been in business for a sufficient number of years and held the correct license for a nursery to 

meet the threshold qualifications to be the applicant entity. 

41. Mr. Vukelja reviewed the Section 381.986(8), Florida Statutes after it was 

substantially rewritten by Senate Bill SA in 2017. Mr. Vukelja also reviewed the emergency 

rules promulgated to implement the application provisions of Section 381.986(8), Florida 

Statutes 

42. In reliance on the October 3, 2017 deadline for the Department to award 10 

MMTC licenses pursuant to Section 381.986(8)(a)(2), Florida Statutes, Del Favero has expended 

substantial resources towards the preparation and filing of an application to obtain one of those 

10 licenses, including the purchase of a citrus processing facility to be converted into a marijuana 

processing facility. 
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43. Del Favero has been prepared to file its application for an MMTC license since 

prior to October 3, 2017. 

44. But for the Department's subsequent actions and inactions, Del Favero would 

have applied and been eligible to obtain one of the 10 licenses made available in Section 

381.986(8)(a)2. 

45. Del Favero is within the zone of interest of Section 381.986(8)(a)2.-3., Florida 

Statutes. 

46. Del Favero's substantial interests are affected by Petitioner in that Petitioner is 

attempting to obtain one the last of two out of ten potential licenses made available pursuant to 

Section 381.986(8)(a)2., Florida Statutes. Del Favero will suffer an injury-in-fact if Petitioner is 

permitted to seek either of the final two licenses available pursuant to Section 38 l .986(8)(a)2. 

47. Petitioner's attempt at registration is mutually exclusive with Del Favero's attempt 

to obtain a license from the same limited pool. 

V. Petitioner's Application Must be Comparatively Reviewed With Del Favero's 

48. In Bio-Medical Applications of Clearwater, Inc. v. Dept. of Health and 

Rehabilitative Services, 3 70 So. 2d 19 (Fla. 2nd DCA 1979), the court recognized a right to 

comparative review of mutually exclusive applications. In Bio-Medical, the court adopted the 

doctrine in Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). The Ashbacker doctrine 

provides that "a general principle that an administrative agency is not to grant one application for 

a license without some appropriate consideration of another bona fide and timely filed 

application to render the same service; the principle, therefore, constitutes a fundamental 

doctrine of fair play which administrative agencies must diligently respect and courts must be 
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ever alert to enforce." Bio-Medical, at 23. Additionally, the court in Bio-Medical provided as 

follows: 

We agree that Ashbacker should apply whenever an applicant is able to show that 
the granting of authority to some other applicant will substantially prejudice his 
application. Great Western Packers Express, Inc. v. United States, I.C.C., 263 
F.Supp. 347 (D.Col.1966). In such a case fairness requires that the agency 
conduct a comparative hearing at which the competing applications are 
considered simultaneously. Only in that way can each party be given a fair 
opportunity to persuade the agency that its proposal would serve the public 
interest better than that of its competitor. Such an opportunity is not afforded by 
merely allowing an applicant to intervene in the proceedings pertaining to a 
competing application since the merits of the intervenor's proposal are not thereby 
presented for comparative consideration. 

Bio-Medical at 23. 

49. Responding to Bio-Medical, HRS implemented batching cycles for "fixed pools " 

of need for the certificate of need ("CON") program. In Gulf Court Nursing Center v. 

Department of Health and Human Services, 483 So. 2d 700 (Fla. 1st DCA 1986), the court held 

that an agency may consider a CON application for only one fixed need pool at a time. In 

Gulfcourt, HRS denied two CON applications for a fixed need pool for the year 1983. When 

those two applicants requested an administrative hearing challenging the denial, HRS and the 

two applicants stipulated to an approval of a CON for both applicants for a newly noticed fixed 

need pool for the year 1985. The First DCA reversed, holding that the stipulation violated the 

principles laid out in Bio-Medical, because the new applicant, Gulf Court, was not allowed 

comparative review with the other two applicants. 

50. Applying Bio-Medical and Gulf Court to the case at bar, Louis Del Favero is 

entitled have its application comparatively reviewed with Petitioner's. 

51. Del Favero will suffer an injury-in-fact if Petitioner's application is approved 

without a comparative review with Del Favero. 
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Vl . Del Favero Supports the Preliminary Agency Action 

52. Del Favero supports the preliminary agency action denying Petitioner's 

application. 

VII. Statement Regarding Positions of the Parties 

53. The undersigned has conferred with counsel for Petitioner who opposes this 

motion. The undersigned has conferred with counsel for the Department who take no position on 

this motion. 

54. Additionally, Del Favero supports consolidation of this proceeding with Case 

Nos. 18-4463, 18-4471, 18-4472, and 18-4473. 

and 

Relief Requested 

Del Favero respectfully requests: 

(A) That recommended and final orders be entered denying Petitioner's application; 

(B) Such other relief be granted as may be warranted, including an award of attorney's 

fees and costs. 

DA TED on this 31st day of August, 2018. 

Respectfully Submitted, 

k-/4 -~- -Seann M. Frazie; 
Fla. Bar No. 971200 
Marc Ito 
Fla. Bar No. 61463 
Parker, Hudson, Rainer & Dobbs, LLP 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
(Counsel/or Louis Del Favero Orchids, Inc.) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 31, 2018, a copy of the foregoing has been served 

via email upon the following counsel: 

Nichole Geary 
General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-0001 
Nichole.Geary@flhealth.com 

Eduardo S. Lombard, Esquire 
Megan S. Reynolds 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
mreynolds@vlplaw.com 

Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast 7th Street, Suite 1100 
Miami, FL 3313 
ari.gerstin@akennan.com 
marylin.herrerar@,akennan.com 

Velvet (Devin) Freedman 
Boies Schiller Flexner LLP 
100 SE Second Street 
Miami, FL 33131 
vfreedman @bsfllp.com 
nbermond@bsflIp.com 

Jonathan S. Robbins 
Akerman LLP 
Las Olas Centrer II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, FL 33301-2229 
jonathan.robbins @akerman.com 

st.Ob7:!J_I 

Se M. Frazier 
Florida Bar No. 9712 

13 



158 of 159

EXHIBIT A 



159 of 159

Miss ion: 
To protec:t, promote & Improve Ille health 
of all people In Florida through Integrated 
slate, county & community efforts. Florida 

HEALTH 
Vision: To be 1he He■ltbli=sl Stall1 In the Na!lon 

August 27, 2018 

Processing Facility 
3393 SR580 
Safety Harbor, Florida 34695 

Via: Certified U.S. Mail# 70040750000436941406 and 
Electronic Mail: smf@pbrd.com 

Dear Sir or Madam: 

Rick Scott 
Governor 

John H. Armatrong 1 MD, FACS 
State Surgeon General & Seaelary 

Please be advised that the Department of Health (Department), through its Office of Medical Marijuana Use and the 
Office of the General Counsel, bas received six requests for registration as a medical marij uaoa treatment center (MMTC), 
pursuant to section 38 l.986(8)(a)2., Florida Statutes. The Department has issued denials of all six requests and bas received a 
Petition for Administrative Hearing in five of these denials. 

Section 381.986(8)(a)2., Florida Statutes, directs the Department to license as MMTCs, applicants that meet the 
requirements of the section, as outlined in sub-subparagraphs a. - c., in sufficient numbers to result in 10 total licenses issued 
pursuant to subparagraph 2, Subsequent to this legislative directive, the Department issued seven of these ten licenses. Of the 
remaining three licenses, one is reserved for an applicant who is a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C, 1999), or In Re Black Farmers Litig., 856 F. Supp. 2d 1 (D.D.C. 2011). 

The citrus preference identified in section 38l.986(8)(a)3., Florida Statutes, is only applicable to these same 
remaining licenses to be issued pursuant to section 38l.986(8Xa)2., Florida Statutes, and which are at issue in the pending 
legal challenges listed below. Anyone with a substantial interest in the remaining two licenses should take appropriate legal 
action. 

Spring Oaks Greenhouses, Inc. v. DOH, DOAH Case No. 18-0172 
Perkins Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Bill's Nursery, Inc. v. DOH, DOAH Case No. 18-0173 
Dewar Nurseries v. DOH, DOAH Case No. 18-4463 
Tree King-Tree Farm, Inc. v. DOH, DOAH Case No. 18-4472 

Florida Department af Health 
Office of the General Counsel 
4052 Bald Cypress Way, Bin A-02 • Tallahassee, FL 32399-1703 
PHONE: 850/245-4005 • FAX 850/413-8743 

Sincerely, 

(k~~(kvl 
Amanda G. Bush 
Chief Legal Counsel 

www.FlorfdasHaalth.com 
lWITTER:HeaHhyFLA 

FACEBOOK:FLDepal1JnenlDIHeallh 
YOUTUBE: tldoh 
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