
IN THE FIRST DISTRICT COURT OF APPEAL 

STATE OF FLORIDA 

CASE NO. 1D19-1782 

LOWER TRIBUNAL CASE(S):2019-0047 

LOUIS DEL FAVERO ORCHIDS, INC. 

Appellant, 

v. 

FLORIDA DEPARTMENT OF HEALTH and 

REDLAND NURSERY, INC., 

Appellees. 

APPENDIX TO REDLAND 

NURSERY, INC.’S 
ANSWER BRIEF

John M. Lockwood 

Florida Bar No. 28056 

Thomas J. Morton 

Florida Bar No. 13771 

Devon Nunneley 

Florida Bar No. 46234 

Angela Chiang 

Florida Bar No. 121392 

THE LOCKWOOD LAW FIRM 

106 East College Avenue, Suite 810 

Tallahassee, Florida 32301 

Tel: 850.727.5009 

Fax: 850.270.2610 

john@lockwoodlawfirm.com 

tj@lockwoodlawfirm.com 

001

Filing # 94690547 E-Filed 08/23/2019 02:29:31 PM

R
E

C
E

IV
E

D
, 0

8/
23

/2
01

9 
02

:3
0:

45
 P

M
, C

le
rk

, F
ir

st
 D

is
tr

ic
t C

ou
rt

 o
f 

A
pp

ea
l

mailto:john@lockwoodlawfirm.com


devon@lockwoodlawfirm.com 

angela@lockwoodlawfirm.com 

Counsel for Appellee Redland 

Nursery, Inc. 

002

mailto:devon@lockwoodlawfirm.com


 
 

INDEX TO APPENDIX 

 

Item Description Appendix 

Page 

Spring Oaks – Petition for Formal Administrative 

Hearing Case No. 18-4471 

6 

Dewar Nurseries – Petition for Formal Administrative 

Hearing Case No. 18-4463 

27 

Tree King – Petition for Formal Administrative 

Hearing Case No. 18-4472 

43 

Perkins Nursery – Petition for Formal Administrative 

Hearing Case No. 18-4473 

59 

Bill’s Nursery – Petition for Formal Administrative 

Hearing Case No. 18-4474 

77 

DeLeon’s – Petition for Formal Administrative 

Hearing Case No. 18-4698 

332 

Spring Oaks – Order Closing File and Relinquishing 

Jurisdiction Case No. 18-4471 

368 

Dewar Nurseries – Order Closing File and 

Relinquishing Jurisdiction Case No. 18-4463 

372 

Tree King– Order Closing File and Relinquishing 

Jurisdiction Case No. 18-4472 

376 

Perkins Nursery – Order Closing File and 

Relinquishing Jurisdiction Case No. 18-4473 

379 

Bill’s Nursery – Order Closing File and Relinquishing 

Jurisdiction Case No. 18-4474 

383 

DeLeon’s – Order Closing File and Relinquishing 

Jurisdiction Case No. 18-4698 

387 

Del Favero Amended Complaint –  

Florigrown 

391 

Dismissal of Del Favero Petition –  

Collateral Attack 

445 

 

 

  

003



/s/ Thomas J. Morton 

John M. Lockwood 

Florida Bar No. 28056 

Thomas J. Morton 

Florida Bar No. 13771 

Devon Nunneley 

Florida Bar No. 46234 

Angela Chiang 

Florida Bar No. 121392 

THE LOCKWOOD LAW FIRM 

106 East College Avenue, Suite 810 

Tallahassee, Florida 32301 

Tel: 850.727.5009 

Fax: 850.270.2610 

john@lockwoodlawfirm.com 

tj@lockwoodlawfirm.com 

devon@lockwoodlawfirm.com 

angela@lockwoodlawfirm.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

filed via the Florida Courts e-Filing Portal system and mailed to the following 

on this 23rd day of August, 2019: 

Seann M. Frazier 

Marc Ito 

Kristen Bond 

215 South Monroe Street, Suite 750 

Tallahassee Florida 32301 

(850) 681-0191

sfrazier@phrd.com

mito@phrd.com

Kbond@phrd.com

Counsel for Appellant Louis Del Favero Orchids, Inc.

Eduardo S. Lombard 

Radey Law Firm 

301 S. Bronough Street, Suite 200 

004

mailto:john@lockwoodlawfirm.com
mailto:tj@lockwoodlawfirm.com
mailto:devon@lockwoodlawfirm.com


 
 

Tallahassee, Florida 32301 

Elombard@radeylaw.com 

Counsel for Department of Health 

 

Louise R. Wilhite-St. Laurent 

4052 Bald Cypress Way Bin A02 

Tallahassee, FL 32399 

louise.stlaurent@flhealth.gov 

Counsel for Department of Health 

 

/s/ Thomas J. Morton  

Thomas J. Morton

 

005



STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

OFFICE OF MEDICAL MARIJUANA USE 

SPRING OAKS GREENHOUSES, INC., 

PETITIONER, 

V. 

THE DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE, 

RESPONDENT. 

--------------------'/ 

DOH Case No.: 

20i8 JUL 30 PH ~: 14 

&FflCE OF THE CLERK 

PETITION FOR FORMAL ADMINISTRATIVE HEARING AND DETERMINATION 
REGARDING UNADOPTED RULE 

Spring Oaks Greenhouses, Inc. ("Spring Oaks"), files this petition for formal 

administrative hearing and determination regarding unadopted rule pursuant to sections 120.569 

and 120.57(1), Florida Statutes, and rule 28-106.201, Florida Administrative Code. In support of 

this petition, Spring Oaks states as follows: 

Parties 

1. The affected state agency is the State of Florida, Department of Health, Office of 

Medical Marijuana Use (the "Department"), 4052 Bald Cypress Way, Bin M-01, Tallahassee, 

Florida 32399-3265. The Department is the state agency authorized to administer section 381.986, 

Florida Statutes, and to license and regulate medical marijuana treatment centers ("MMTCs''). See 

§§381.986 & 385.212, Fla. Stat. 

2. Spring Oaks is a Florida for profit corporation that operates a nursery in Umatilla, 

Florida. For purposes of this proceeding, Spring Oaks' address is that of the undersigned. 

3. Spring Oaks is represented by John M. Lockwood, Thomas J. Morton, and Devon 

Nunneley of The Lockwood Law Firm, 106 East College Avenue, Suite 810, Tallahassee, Florida, . __,,,.--, 
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32301. Counsels' telephone number is (850: 127-5009; facsimile number is (850) 270-261 O; and 

e-mail addresses are john@lo, '<.woodlawfirm, tj@lockwoodlawfirm, and 

devon@lockwoodlawfirm.com. 

B. kground 

4. In 2014, the Florida Legislature passed the Compassionate Medical Cannabis Act 

of 2014 which authorized the use of low-THC cannabis for certain medical conditions. As part of 

the act, the Department was required to license five dispensing organizations to cultivate, process 

and dispense low-THC cannabis. The Department was to license one Dispensing Organization in 

each of the following regions: northwest Florida, northeast Florida, central Florida, southeast 

Florida, and southwest Florida. 

5. In or about July 2015, Spring Oaks filed an application for licensure as a Dispensing 

Organization in the central region pursuant to section 381.986, Florida Statutes (2015). Spring 

Oaks' application was received, reviewed, evaluated, and scored by the Department in accordance 

with the provisions of rule 64-4.002, Florida Administrative Code, effective on June 17, 2015. 

6. Rule 64-4.002(5) established a panel of three individuals to review and score the 

applications for licensure as a dispensing organization. The rule required each reviewer to 

independently review each application and score the application by completing a scorecard. The 

reviewer's scorecards were then combined to generate an aggregate score for each application and 

the applicant with the "highest aggregate score" in each region was selected as the region's 

dispensing organization. R. 64-4.002(5)(a) & (b), Fla. Admin. Code. 

7. The Department's methodology for scoring the applications and generating an 

aggregate score was not described in the rule or the scorecard. 

8. In November 2015, the Department denied Spring Oaks' application for licensure 
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as a Dispensing Organization in the central region. The Department's denial letter did not specify 

Spring Oaks' application score. The letter merely stated that Springs Oaks' application was denied 

because it was not the highest scored applicant in the central region. A copy of the Department's 

denial letter is attached as Exhibit A. 

9. Springs Oaks did not challenge the Department's denial and the issue of the 

Department's scoring vis-a-vis Springs Oaks' application has never been litigated. 

10. In 2016, the Florida Legislature passed chapter 2016-123, Laws of Florida, which 

amended section 381.986 to authorize the use of medical cannabis for certain patients who have 

terminal conditions. Additionally, Chapter 2016-123 provided a pathway for prior applicants who 

were not awarded dispensing organization licenses to obtain licenses. The relevant language is as 

follows: 

Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice from the Department of 
Health that it is approved as a region's dispensing organization, 
posts a $5 million performance bond in compliance with rule 64-
4. 002( 5)( e ), Florida Administrative Code, meets the requirements of 
and requests cultivation authorization pursuant to rule 64-4.005(2), 
Florida Administrative Code, and expends at least $100,000 to 
fulfill its legal obligations as a dispensing organization; or any 
applicant that received the highest aggregate score through the 
department's evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the 
requirements of s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department and is approved to 
operate as a dispensing organization for the full term of its original 
approval and all subsequent renewals pursuant to s. 381. 986, Florida 
Statutes. Any applicant that qualifies under this subsection which 
has not previously been approved as a dispensing organization by 
the department must be given approval as a dispensing organization 
by the department within 10 days after the effective date of this act, 
and within 10 days after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)( e ), Florida Administrative 
Code, and must comply with all other applicable requirements of 
chapter 64-4, Florida Administrative Code. 
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(2) If an organization that does not meet the criteria of subsection 
( 1) receives a final determination from the Division of 
Administrative Hearings, the Department of Health, or a court of 
competent jurisdiction that it was entitled to be a dispensing 
organization under s. 3 81. 986, Florida Statutes, and applicable rules, 
such organization and an organization that meets the criteria of 
subsection (1) shall both be dispensing organizations in the same 
region. During the operations of any dispensing organization that 
meets the criteria in this section, the Department of Health may 
enforce rule 64-4.005, Florida Administrative Code, as filed on June 
17, 2015. 

Ch. 2016-123, 3, at 17-18, Laws of Fla. (2016) (emphasis added). 

11. According to the above language, any applicant that is determined by the 

Department, the Division of Administrative Hearings, or any court to be entitled to be a dispensing 

organization under section 381.986 shall be licensed as such. 

12. On November 8, 2016, over 70% of Florida voters approved the Florida Medical 

Marijuana Legalization Initiative, also known as Amendment 2. The amendment created section 

29, Article X of the Florida Constitution and authorized the medical use of marijuana for the 

treatment of debilitating medical conditions. 

13. In 2017, the Florida Legislature substantially amended section 3 81. 986 in an effort 

to implement Amendment 2. The 2017 changes required the Department to license the existing 

dispensing organizations as MMTCs and established a process for licensing 10 new MMTCs. The 

relevant language is as follows: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical marijuana treatment 
centers to ensure reasonable statewide accessibility and availability 
as necessary for qualified patients registered in the medical 
marijuana use registry and who are issued a physician certification 
under this section. 

1. As soon as practicable, but no later than July 3, 2017, the 
department shall license as a medical marijuana treatment center any 
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entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and 
cannabis delivery devices, under formers. 381.986, Florida Statutes 
2016, before July 1, 2017, and which meets the requirements of this 
section. 

***** 

2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the 
department shall license any applicant whose application was 
reviewed, evaluated, and scored by the department and which was 
denied a dispensing organization license by the department under 
former s. 381.986, Florida Statutes 2014; which had one or more 
administrative or judicial challenges pending as of January 1, 2017, 
or had a final ranking within one point of the highest final ranking 
in its region under formers. 381.986, Florida Statutes 2014; which 
meets the requirements of this section; and which provides 
documentation to the department that it has the existing 
infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

§381.986(8)(a), Fla. Stat. (2017) (emphasis added). 

14. According to the above language, there are four requirements for an entity that 

applied for a dispensing organization license to obtain one of the ten new MMTC licenses: (1) an 

application as a dispensing organization which was reviewed, evaluated, and scored; (2) litigation 

or final ranking within one point of the highest final ranking in its region; (3) meets the 

requirements of section 381.986; and (4) provides documentation of the ability to to cultivate 

marijuana within 30 days. 

15. On June 22, 2017, Keith St. Germain Nursery Farms ("KSG"), an applicant in the 

southeast region, requested that it be registered as a MMTC pursuant to the "within one point" 

qualification. The Department denied KSG's request noting that KSG had an aggregate score of 
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3.2125 and the winning applicant in the southeast region had an aggregate score of 4.4000. KSG 

challenged the Department's denial on the grounds that the Department relied on unadopted rules 

in calculating the aggregate scores during the dispensing organization selection process and in 

determining what constitutes "one point" under section 381.986(8)(a)2.a. 

16. In response to the KSG challenge, on September 28, 2017, the Department adopted 

emergency rule 64ER17-3 in an attempt to implement the "within one point" qualification. Rule 

64ER17-3(1) established definitions for "final ranking", "highest final ranking", and "within one 

point" as follows: 

(b) Final Ranking - an applicant's aggregate score for a given region 
as provided in the column titled 'Final Rank' within the November 
2015 Aggregated Score Card incorporated by reference and 
available at http://www.floridahealth.gov/programs-and
services/office-of-medical-marijuana-use/medical-marijuana
treatment-centers/ dispensing-application-process/index.html, as the 
final rank existed on November 23, 2015. 

( c) Highest Final Ranking - the final rank with the highest point 
value for a given region, consisting of an applicant's aggregate score 
as provided in the column titled "Final Rank" within the November 
2015 Aggregated Score Card, as the final rank existed on November 
23, 2015. 

( d) Within One Point - one integer (i.e., whole, non-rounded 
number) carried out to four decimal points (i.e., 1.0000) by 
subtracting an applicant's final ranking from the highest final 
ranking in the region for which the applicant applied. 

Rule 64ER17-3, Fla. Admin. Code 

17. According to rule 64ER17-3, an applicant is eligible for a MMTC license if their 

final ranking was within one integer (carried out to four decimal points) of the winning applicant's 

final ranking. For example, if the winning applicant's final ranking, i.e. the highest final ranking, 

is 5.5458, the applicant is within one point if their final ranking is 4.5458 or higher. 

18. On October 19, 2017, Nature's Way Nursery of Miami, Inc. ("Nature's Way"), an 
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applicant in the southeast region, challenged the validity of rule 64ER17-3(l)(b), (c), and (d) on 

the grounds that they were vague, arbitrary and capricious, and exceeded the Department's grant 

of rulemaking authority. 

19. Also on October 19, 2017, the Nature's Way requested that it be registered as a 

MMTC pursuant to the "within on point" qualification. The Department denied Nature's Way's 

request noting that Nature's Way was not within one point as set forth in rule 64ER17-3. Nature's 

Way challenged the Department's denial on the grounds that the Department's calculation was 

unreasonable, arbitrary, capricious, erroneous and based on an unadopted rule. 

20. On October 30, 2017, the Department entered in a final order adopting a settlement 

between KSG and awarding KSG a MMJC license. That same day, the Department adopted 

emergency rule 64ERI 7-7. Rule 64ERI 7-7 provided that it supersedes rule 64ERI 7-3, the subject 

of Nature's Way's rule challenge, and modified the definitions of "final ranking", "highest final 

ranking" and "within one point" as follows: 

(b) Final Ranking- an applicant's aggregate score for a given region 
as provided in the column titled "Final Rank" or the applicant's 
regional rank as provided in the column titled "Regional Rank" 
within the November 2015 Aggregated Score Card, incorporated by 
reference and available at http://www.floridahealth.gov/programs
and-services/office-of-medical-marijuana-use/medical-marijuana
treatment-centers/ dispensing-application-process/index.html, as the 
final rank existed on November 23, 2015. 

( c) Highest Final Ranking - the final rank with the highest point 
value for a given region, consisting of an applicant's aggregate score 
as provided in the column titled "Final Rank" or the applicant's 
regional rank as provided in the column titled "Regional Rank" 
within the November 2015 Aggregated Score Card, as the final rank 
existed on November 23, 2015. 

( d) Within One Point - for the aggregate score under the column 
"Final Rank" one integer (i.e., whole, non-rounded number) carried 
out to four decimal points (i.e., 1.0000) or for the regional rank 
under the column "Regional Rank" one whole number difference, 
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by subtracting an applicant's final ranking from the highest final 
ranking in the region for which the applicant applied. 

Rule 64ER17-7, Fla. Admin. Code 

21. Rule 64ER17-7 included an additional methodology for determining whether an 

applicant was eligible for a MMTC license under the "within one point" qualification. In addition 

to the one integer carried out to four decimal points requirement, an applicant could also qualify 

for a MMTC license if their regional rank was within one whole number of the winning applicant's 

final regional ranking. For example, in a region with seven applicants, the winning applicant's 

regional rank, i.e. highest final ranking, would be 7, and the applicant would be within one point 

of the highest final ranking if their regional rank was 6. 

22. Although rule 64ER17-7 purports to expand the pool of applicants that can take 

advantage of the "within one point" qualification by including a second methodology, the rule 

expanded the pool by exactly one - KSG. No other applicant qualifies to take advantage of the 

newly adopted provisions. 

23. On November 2, 2017, Nature's Way challenged the validity of rule 64ER17-

7 (1 )(b ), ( c ), and ( d) on the grounds that they were vague, arbitrary and capricious, exceeded the 

Department's grant of rulemaking authority, and contravened the law implemented. Specifically, 

Nature's Way alleged that by incorporating by reference the November 2015 Aggregate Scorecard 

into rule 64ER17-7, the Department improperly attempted to validate actions by the Department 

in 2015 during the dispensing organization selection process that involved faulty calculations and 

were based on an unadopted rule. 

24. On June 15, 2018, Administrative Law Judge ("ALJ") Van Laningham issued a 

recommended order determining that Nature's Way was entitled to a license under the "within one 

point" qualification, despite Nature's Way having a final ranking of over 1.5 "points" less than the 
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highest final ranking and having a regional rank of 3 less than the highest final ranking. Nature's 

Way Nursery of Miami, Inc. v. Fla. Dep 't of Health, Case No. 18-0721 (DOAH June 15, 2018.) 

25. Also on June 15, 2018, ALJ Van Laningham issued a final order determining that 

rule 64ER17-7(1)(b), (c), and (d) constitutes an invalid exercise of delegated legislative authority 

and that the scoring methodology used by the reviewers during the 2015 dispensing organization 

selection process to determine aggregate scores, and which the Department intended to rely upon 

in determining the qualifying "within one point" applicants, constitutes an unadopted rule in 

violation of section 120.54(1)(a), Florida Statutes. See Nature's Way Nursery of Miami, Inc. v. 

Fla. Dep 't of Health, Case Nos. 17-5801RE & 18-0720RU (DOAH June 15, 2018). 

26. On July 26, 2018, Spring Oaks filed with the Department a request for registration 

as a MMTC pursuant to section 381.986(8)(a)2.a.,Florida Statutes, and section 3 of Chapter 2016-

123, Law of Florida (2016). Spring Oaks notified the Department that it meets all statutory criteria 

to be registered as a MMTC under the "within one point" qualification. It further notified the 

Department that should the Department determine that Spring Oaks was entitled to be licensed as 

a dispensing organization, then the Department is required to register Spring Oaks as a MMTC 

without regard to the IO license limitation. A copy of Springs Oaks' request for registration is 

attached as Exhibit B. 

27. On July 27, 2018, the Department issued a denial of Spring Oaks' request for 

registration, concluding that Spring Oaks "did not have final score within one point of the highest 

scoring applicant in its region." Notably, the Department's letter does not state how it determined 

that Spring Oaks is not within one point of the highest scoring applicant. Presumably, the 

Department is continuing to rely on the provisions of rule 64 ER 17-7 and the 2015 scoring 

methodology, both of which have been determined to be invalid. A copy of the Department's 
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denial letter is attached as Exhibit C. 

Spring Oaks' Substantial Interests 

28. Spring Oaks submitted an application in July 2015 that, pursuant to section 

381.986(8)(a)2.a., Florida Statutes, and chapter 2016-123, Laws of Florida (2016), entitle it to 

registration as a MMTC. The Department's denial of Spring Oaks' request for registration 

adversely impacts Spring Oaks' substantial interests because it denies Spring Oaks' the 

opportunity to operate as a MMTC. 

29. Spring Oaks is likewise substantially affected by the Department's unadopted rule 

- the 2015 scoring methodology. Rule 64 ER 17-7' s determination of which applicants qualify 

under the "within one point" qualification is based entirely on the 2015 scoring methodology. 

Because the Department's denial of Spring Oaks' registration is based on the "final rank" assigned 

to Spring Oaks' 2015 dispensing organization application, Spring Oaks is substantially affected 

by the Department's unadopted rule. Pursuant to section 120.57(1 )( e) 1., Florida Statutes, the 

Department is precluded from basing its denial of Spring Oaks' request for registration on an 

unadopted rule. 

Statement of How Spring Oaks Received Notice of the Department's Decision 

30. The undersigned received the Department's denial of Spring Oaks' request for 

registration on July 27, 2018, via electronic mail. This petition is timely as it is filed within 21 

days ofreceipt of the denial. See Rule 28-106.111 (2), Fla. Admin. Code. 

Disputed Issues of Material Fact 

31. The disputed issues of material fact include, but are not limited to, the following: 

a. Whether the Department properly calculated the final scores to be awarded to 

Spring Oaks' and the highest scoring applicant in the central region; 
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b. Whether the Department correctly calculated Spring Oaks' score as not being 

within one point of the highest scoring applicant in the central region, as required by section 

381.986(8)(a)2.a., Florida Statutes; 

c. Whether the Department relied on an invalid rule in denying Spring Oaks' request 

for registration; 

d. Whether the Department relied on an unadopted rule in denying Spring Oak's 

request for registration; 

e. Whether the Department's method for generating aggregate scores is an agency 

statement of general applicability that violates section 120.54(l)(a), Florida Statutes; and 

f. Whether Spring Oaks was entitled to be licensed as a dispensing organization 

under chapter 2016-123, Law of Fla. (2016). 

32. Spring Oaks reserves the right to raise additional disputed issues of material fact 

and law that may be identified in the future through discovery in this case. 

Statement of Ultimate Facts and Law 

33. The Department's denial of Spring Oaks' request for registration is founded solely 

on the Department's calculation of Spring Oaks' score relative to the highest scoring applicant in 

the central region. Specifically, the Department erroneously calculated the scores as not being 

within one point. The Department's calculation is unreasonable, arbitrary, capricious, based on 

both an invalid rule and an unadopted rule, and otherwise erroneous. 

34. The Department's 2015 scoring methodology resulted m "final ranks" that 

suggested the Department conducted a quantitative review of the applicants when, in fact, the 

Department only conducted a qualitative review. Rather than score the applicants, the Department 

only ranked the applicants. The Department's methodology gives the misleading impression that, 
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for example, an applicant with a "final rank" of 5.5458 is 3.5311 points better than an applicant 

with a "final rank" of 2.0147. The Department's decision to convert "ranks" into "scores" was 

entirely improper and the Department cannot now rely on this action to deny Spring Oaks' request 

for registration. 

35. The Department's denial of Spring Oaks' request for registration is based on an 

invalid rule. As noted above, rule 64ER17-7 was declared invalid in Nature's Way Case Nos. 17-

5801RE & 18-0720RU. The rule was found to be an invalid exercise of delegated legislative 

authority on the following grounds: (1) the rule enlarges, modified, or contravenes the law 

implemented; (2) the rule exceeds the Department's grant of rulemaking authority; and (3) the rule 

is arbitrary or capricious. 

36. The Department's denial of Spring Oaks' request for registration is also based on 

an unadopted rule - specifically, the Department's 2015 scoring methodology. As noted above, 

the 2015 scoring methodology, upon which the November 2015 Aggregated Score Card is based, 

was appropriately determined to be an unadopted rule in Nature's Way Case Nos. 17-5801RE & 

18-0720RU. 

37. It should be noted that an existing rule found to be invalid is not void until after 

appellate proceedings have ended. Abbott Laboratories v. Mylan Pharmaceuticals, Inc., 15 So. 

3d 642,653 (Fla. 1st DCA 2009). Thus, rule 64ER17-7 is not void until after the Department's 

appeal of the Nature's Way final order has concluded. However, the rule is entirely dependent on 

the scoring methodology that led to the November 2015 Aggregate Score Card. The Nature's Way 

final order declared the scoring methodology to be an unadopted rule in violation of section 

120.54(l)(a), Florida Statutes. Section 120.56(4), Florida Statutes, provides "[i]fan administrative 

law judge enters a final order that all or part of an unadopted rule violates s. 120.54(1)(a), the 
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agency must immediately discontinue all reliance upon the unadopted rule or any substantially 

similar statement as a basis for agency action." Thus, the Department is prohibited from relying 

on the 2015 scoring methodology, and rule 64 ER 17-7 which incorporated the methodology, as a 

basis for denying Spring Oaks' request for registration. 

38. To the extent that the Department has attempted to validate or ratify its use of an 

unadopted rule by incorporating the November 2015 Aggregate Score Card into rule 64ER17-7, 

the rule constitutes an invalid exercise of its delegated legislative authority. Further, section 

120.54(1 )(f), Florida Statutes, prohibits an agency from adopting retroactive rules, including 

retroactive rules intended to clarify existing law, unless that power is expressly authorized by 

statute. Nothing gives the Department to authority to adopt such rules. Thus, rule 64ER17-7 cannot 

retroactively validate or ratify the 2015 scoring methodology. 

39. Spring Oaks meets the requirements of section 381.986(8)(a)2.a. and chapter 2016-

123, Laws of Florida (2016) and its request for registration should be approved. The Department 

cannot now correct the fundamental errors committed during the 2015 dispensing organization 

selection process. Except for the "ranks" on the November 2015 Aggregate Score Card, the 

Department has no other basis for denying Spring Oaks' request for registration under section 

381.986(8)(a)2.a. As discussed, the Department cannot rely on the score card as it was based on 

an unadopted rule. Thus, the Department cannot deny Spring Oaks' request for registration and it 

must be approved. 

Statutes and Rules 

40. The statutes and rules that support the relief requested by Spring Oaks are: sections 

120.52, 120.54, 120.56, 120.569, 120.57, and 381.986, Florida Statutes, and chapter 2016-123, 

Laws of Florida (2016). 
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Relief Requested 

41. Spring Oaks respectfully requests that the Department refer this matter to the 

Division of Administrative Hearings for a formal administrative hearing, enter a final order 

granting Spring Oaks' request for registration as a MMTC, award Spring Oaks its reasonable costs 

and attorney's fees pursuant to section 120.595(4), Florida Statutes, and grant Spring Oaks such 

further relief as may be deemed appropriate. 

Florida Bar No. 28056 
Thomas J. Morton 
Florida Bar No. 13771 
Devon Nunneley 
Florida Bar No. 46234 
THE LOCKWOOD LAW FIRM 
106 East College A venue, Suite 810 
Tallahassee, Florida 32301 
Tel: 850.727.5009 
Fax: 850.270.2610 
john@lockwoodlawfirm.com 
tj@lockwoodlawfirm.com 
devon@lockwoodlawfirm.com 

Certificate of Service 

I certify that on this 3 O ti.day of July 2018, I have served a true and correct copy of this 

document via hand delivery on the following: 

Agency Clerk 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
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Mission: 
To protect, promote & improve the health 
of all people in Florida through integrated 
slate, county & community efforts. 

Spring Oaks Greenhouses, Inc. 
17323 Lake Street 
Umatilla, FL 32784 

Vision: To be the Healthiest State ln the Nation 

November 23rd, 2015 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
stats Surgeon General & Seaelaiy 

Re: Low-THC Cannabis Dispensing Organization Application 

Dear Applicant: 

Spring Oaks Greenhouses, lnc.'s Application to become a low-THC Cannabis Dispensing 
Organization for the Central region has been substantively reviewed, evaluated, and scored by a panel 
of evaluators according to the requirements of Section 381.986, Florida Statutes and Chapter 64-4, of 
the Florida Administrative Code. As Spring Oaks Greenhouses, Inc. was not the highest scored 
applicant in the Central region, your application for the Central region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Florida Department of Health 
Office of Compassionate Use 
4052 Bald Cypress Way, Bin #A-06 
Tallahassee, FL 32399-3265 
PHONE: 850/245-4444 • FAX 850/245-4748 

Dr. Celeste Philip 
Deputy Secretary for Health 

www.FlorldaHealth.gov 
TWITTER:HealthyFlA 

FACEBOOK:FLDepartmentofHeallh 
YOUTUBE: ffdoh 

FLICKR: Heal!hyFla EX h i bit A PINTEREST: Heal!hyFla 
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Spring Oaks Greenhouses, ln1.. 
November 23rd, 2015 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one {21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 
32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such petition 
must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-106.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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LOCKWOOD LAW FIRM 

July 26, 2018 

Via Electronic Mail (Christian.Bax@flhealth.gov) 

Director Christian Bax 
Office of Medical Marijuana Use 
Florida Department of Health 
4052 Bald Cypress Way, Bin A-06 
Tallahassee, Florida 32399 

Re: Spring Oaks Greenhouses, Inc. 
Request for Registration as Medical Marijuana Treatment Center 

Dear Director Bax: 

This correspondence is provided on behalf of Spring Oaks Greenhouses, Inc. ("Spring Oaks"), for 
the purpose of requesting registration as a medical marijuana treatment center ("MMTC") pursuant to 
section 381.986(8)(a)2.a.,Florida Statutes, and section 3 of Chapter 2016-123, Law of Florida (2016). 

Section 381.986(8)(a)2.a. provides as follows: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, and 
scored by the department and which was denied a dispensing organization 
license by the department under formers. 381.986, Florida Statutes 2014; 
which had one or more administrative or judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest final 
ranking in its region under formers. 381.986, Florida Statutes 2014; which 
meets the requirements of this section; and which provides documentation 
to the department that it has the existing infrastructure and technical and 
technological ability to begin cultivating marijuana within 30 days after 
registration as a medical marijuana treatment center. 

(Emphasis added). 

According to the above language, there are four requirements for an entity that applied for a 
dispensing organization license to obtain a MMTC license: (1) an application as a dispensing organization 
which was reviewed, evaluated, and scored; (2) a final ranking within one point of the highest final ranking 
in its region; (3) meets the requirements of section 381.986; and ( 4) provides documentation of the ability 
to cultivate marijuana within 30 days. 

Exhibit B 
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Spring Oaks meets each of these requirements. Spring Oaks filed an application for licensure as a 
dispensing organization in 2015. Its application was reviewed, evaluated, and scored. Spring Oaks meets 
the requirements of section 381.986 and has the infrastructure and ability to begin cultivating marijuana 
within 30 days after registration. 

As for the "within one point" qualification, rule 64ER17-7, which sets forth the Department's 
methodology for determining which applicants qualify for a license under this provision, is invalid. See 
Nature's Way Nursery o.l Miami. Inc. v. Fla. Dep't of Health, Case Nos. l 7-5801RE & 18-0720RU 
(DOAH June 15, 2018). Similarly, the Department's scoring methodology used during the 2015 
dispensing organization selection process, and which the Department is purportedly relying upon in 
issuing MMTC registrations under the "within one point" qualification, is an unadopted rule that "led 
inexorably to extremely misleading results." Id at ,i,i 28 & 186. As noted by ALJ Van Laningham, the 
Department's scoring methodology has left the Department with "no choice but to deduce a reasonable 
approximation of the unknowable interval data by adjusting the ordinal data as best as anyone can[.]" 
Nature's Way Nursery of Miami, Inc. v. Fla. Dep't of Health, Case No. 18-0721, at i)98 (DOAH June 15, 
2018). Spring Oaks is prepared to present the Department with competent substantial evidence of a 
reasonable approximation that shows Spring Oaks meets the "within one point" qualification. 

Additionally, section 3 of Chapter 2016-123, Law of Florida (2016), provides that a prior 
dispensing organization applicant who obtains a final determination from the Department that it was 
entitled to be a dispensing organization shall be licensed as such. As you know, pursuant to section 
381.986(8)(a)l., Florida Statutes, all dispensing organizations are required to be registered as MMTCs. 
Thus, any final determination from the Department that Spring Oaks should have been licensed as a 
dispensing organization requires the Department to immediately register Spring Oaks as a MMTC, 
without regard to the number ofMMTC licenses available under section 381.986(8)(a)2.a. 

Accordingly, we respectfully request that the Department immediately register Spring Oaks as a 
MMTC. Thank you for your time and consideration in reviewing this matter. 

Sincerely, 

John M. Lockwood 

cc: Nichole Geary 
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Mission: Rick Scott 
Governor To protect, promote & improve the health 

of all people in Florida through integrated 
state. county & community efforts. Celeste Philip, MD, MPH 

Surgeon General and Secretary 

Via electronic transmission 

John Lockwood 
106 E College Ave #810 
Tallahassee, Ff 32301 
john@lockwoodlawfirm.com 

Vision: To be the Healthiest State in the Nation 

July 27, 2018 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Mr. Lockwood: 

The Florida Department of Health ("Department") received correspondence from you regarding Spring 
Oaks Greenhouses, Inc. ("Spring Oaks") on July 26, 2018 requesting the registration of Spring Oaks as 
a medical marijuana treatment center pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), 
which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. (2014), the Department finds that Spring Oaks was scored by the 
Department and denied licensure, but fails to meet either of the remaining criteria for registration as a 
medical marijuana treatment center. 1 Spring Oaks did not have a pending challenge to the denial of its 

1 Because Spring Oaks did not meet the threshold criteria for registration, it is unnecessary for the department to 
make any findings as to whether or not Spring Oaks "meets the requirements" of section 381.986, Florida 
Statutes or Sprig Oaks' demonstration and documentation of its ability to cultivate within 30 days of registration, 
as required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
FloridaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 
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Spring Oaks Greenhouses, Inc. 
Page 2 of 3 
July 27, 2018 

licensure as of January 1, 2017 and did not have a final score within one point of the highest scoring 
applicant in its region. 

For the foregoing reasons, Spring Oaks' request for registration as a medical marijuana treatment 
center is denied. 

cc: Nichole Geary, General Counsel 
nichole.geary@flhealth.gov· 

Sinc,;erely, 

Christian Bax,,.,/ 
/ 

Director _/ 
Office of Medical Marijuana Use 
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Spring Oaks Greenhouses, Inc. 
Page 3 of 3 
July 27, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-87 43. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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DEW AR NURSERIES, INC. 

Petitioner, 

vs. 

STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

CASE NO.: ------

PETITION FOR FORMAL ADMINISTRATIVE HEARING AND ADMINISTRATIVE 
DETERMINATION REGARDING UNADOPTED RULES 

Pursuant to sections 120.569 and 120.57(1), Florida Statutes, and rule 28-106.201, Florida 

Administrative Code, Dewar Nurseries, Inc. ("Dewar") requests a formal administrative hearing 

to contest the initial decision by the Department of Health ("Department") to deny Dewar's July 

26, 2018 request for registration as a medical marijuana treatment center ("MMTC"). Dewar 

supports this petition with the following information: 

I. Parties 

1. The agency affected is the Florida Department of Health, 4052 Bald Cypress Way, 

Tallahassee, Florida 32399. The Department is the state agency vested with regulatory authority 

over Florida's medical marijuana program. Art. 10, § 29, Fla. Const.; § 381. 986, Fla. Stat. Its duties 

include licensing Florida businesses to cultivate, process and dispense medical marijuana to 

qualified patients. § 381. 986(8), Fla. Stat. 
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2. The name and address of the petitioner is Dewar Nurseries, Inc., 625 West Keene 

Road Apopka, FL 32703. For purposes of this proceeding, contact information for Dewar shall be 

that of its undersigned counsel. 

II. Notice of Agency Action 

3. Dewar received a copy of the Department's denial of its request for MMTC 

registration on July 26, 2018 and, pursuant to the attached notice ofrights, had 21 days to file its 

petition challenging the Department's decision. A copy of the Department's July 26, 2018 denial 

letter is attached as Exhibit A 

III. Factual Background 

4. Dewar is a nursery located in Apopka, Florida that has been in business since 1964. 

The 32nd largest grower in the nation 1, Dewar delivers more than 6,100,000 units of plants 

throughout the country annually and operates under the State of Florida's Best Management 

Practices for container nurseries. It is also one of just a small handful of companies that is certified 

by both Veriflora and MPS for its sustainability practices. 

5. Dewar applied to the Department in 2015 for licensure as a medical marijuana 

Dispensing Organization ("DO") in the Central Region.2 Dewar submitted its application pursuant 

to section 3 81. 986, Florida Statutes (2014 ). The Department deemed Dewar's application 

complete, and it evaluated and scored the application pursuant to the provisions of rule 64-4.002, 

F.A.C. A panel of three evaluators reviewed all complete applications utilizing a scorecard 

incorporated by reference in rule 64-4.002. 

1 https :/ /www. greenhousegro wer.com/management/2018-greenhouse-gro wer-top-100-growers-the-complete-list
and-more/ 
2 The Department was tasked with licensing one DO in each of five regions throughout Florida: Northwest, 
Northeast, Central, Southwest, and Southeast. 
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6. Rule 64-4.002(5)(b), F.A.C. required the Department to combine the three 

evaluators' scorecards to generate an aggregate score for each application submitted. This 

subsection stated: 

Each reviewer will independently review each application and score using Form 
DH8007-OCU-2/2015, "Scorecard for Low-THC Cannabis Dispensing 
Organization Selection." Scorecards from each reviewer will be combined to 
generate an aggregate score for each application. The Applicant with the highest 
aggregate score in each dispensing region shall be selected as the region's 
Dispensing Organization. 

The Department's scoring process and its method for generating an aggregate score were not 

described in the rule and were not readily apparent from the scorecards. 

7. Through a letter sent on November 23, 2015, the Department informed Dewar that it 

was not selected for licensure. A copy of this 2015 denial letter is attached as Exhibit B. Dewar filed 

a petition challenging the denial of its application on December 14, 2015. However, that petition was 

voluntarily dismissed from the Division of Administrative Hearings ("DOAH') and an 

Administrative Law Judge ("ALJ") entered an order closing the case file on February 22, 2016. 

8. The Department's 2015 letter did not provide a "score" for Dewar's application. 

Rather, it simply stated that Dewar was not the highest scoring applicant and that its application was 

denied. 

9. In fact, as will be discussed later in this petition, the Department did not "score" 

Dewar's application at all. No quantitative score (such as 100 or 10 for a perfect application, 

depending on the scale used) was assigned to any of the applications reviewed. Rather, each 

evaluator simply assigned a qualitative ranking to the applicants in a number of categories 3. The 

3 In a region with five applicants, the regional ranking of five would go to the highest scoring applicant and the 
ranking of one would go to the lowest scored applicant. The Central region had seven applicants. 
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Department averaged the ordinal numbers representing those rankings to achieve the evaluator's 

ranking, and then averaged the three evaluator's rankings to create the aggregate "score." 

10. Knox was the highest ranked applicant in the Central region and was licensed as a 

DO by the Department. 

11. During a special legislative session in 2017, the Florida Legislature amended section 

381.986 and required that the Department license 10 new MMTC by October 3, 20174 . The 

Department was directed to award some of those licenses to prior applicants who met certain 

statutory criteria. The relevant language of the new statute states: 

The department shall license as medical marijuana treatment centers 10 applicants 
that meet the requirements of this section, under the following parameters: 

a. As soon as practicable, but no later than August 1, 2017, the department shall 
license any applicant whose application was reviewed, evaluated, and scored by the 
department and which was denied a dispensing organization license by the 
department under formers. 381.986, Florida Statutes 2014; which had one or more 
judicial challenges pending as of January 1, 2017, or had a final ranking within one 
point of the highest final ranking in its region under former s. 381.986, Florida 
Statutes, 2014; which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and technical 
and technological ability to begin cultivating marijuana within 30 days after 
registration as a medical marijuana treatment center. 

§ 381. 986(8)(a).2.a., Fla. Stat. (2017) ("MMTC Statute") 

12. Pursuant to the MMTC Statute, there are four requirements for prior applicants to be 

licensed as a M:MTC: (1) a prior complete application that was evaluated; (2) litigation or a final 

ranking "within one point" of the regional licensee; (3) compliance with section 381.986; and (4) 

ability to cultivate within 30 days. 

13. Dewar meets all four of those requirements. Its 2015 application was evaluated, it is 

in compliance with section 381.986, Florida Statutes, and it remains ready and able to cultivate 

4 The license designation was changed from DO to MMTC through this legislation. 
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within 30 days. As will be detailed throughout this petition, Dewar also meets the "within one point" 

requirement. 

14. As of the date of this petition, the Department has yet to issue all 10 of the new 

statutorily-required MMTC licenses. 

15. On September 28, 2017, the Department adopted rule 64ER17-3 in an effort to 

implement the MMTC Statute . Rule 64ER17-3 incorporated by reference a summary of the 

aggregate scores and regional rankings of the applicants that applied for DO licenses in 2015 

("Aggregate Scorecard"). This rule deems the aggregate scores to be "final ranks," reflecting the 

statutory language and the Department's conclusion that an applicant would have to be "within one 

point" of that aggregate score to fit that statutory requirement. 

16. Rule 64ER17-3 also detailed the method by which the Department would determine 

which of the 2015 DO applicants had final ranks that were "within one point" of the licensee in their 

region. Rule 64ER17-3(1 )( d) defined "one point" to mean 

one integer (i.e., whole, non-rounded number) carried out to four decimal points (i.e., 
1.0000) by subtracting an applicant's final ranking from the highest final ranking in 
the region for which the applicant applied. 

17. The Aggregate Scorecard showed that Knox received a final rank of 5.5458 and 

Dewar received a final rank of 3.9542, a difference of 1.5916 "points" per Rule 64ER17-3. 

18. Nature's Way Nursery of Miami, Inc. ("Nature's Way) filed an application for a 

MMTC license in the southeast region on October 19, 2017, asserting that it fit the "within one point" 

criteria. Nature's Way received a denial letter from the Department, and Nature's Way filed a petition 

challenging that action. According to the Aggregate Scorecard, the difference in final rank between 

Costa (the DO licensee from the southeast region) and Nature's Way was 1.5167 "points." Nature's 

Way also filed a petition challenging the validity of (amongst other sections) Rule 64ER17-3(l)(d). 
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19. Subsequent to the filing of the Nature's Way petitions, the Department adopted anew 

emergency rule that provided a new and expanded interpretation of the "within one point" analysis. 

Emergency rule 64ER17-7, F.A.C. amended that definition to the following: 

For the aggregate score under the column "Final Rank" one integer (i.e., whole, non
rounded number) carried out to four decimal points (i.e., 1.0000) or for the regional 
rank under the column "Regional Rank" on whole number difference, by 
subtracting an applicant's final ranking from the highest final ranking in the region 
for which the applicant applied ( emphasis added). 

20. Thus, an applicant could now meet the "within one point criteria" through either (a) 

its final rank (as was the case previously) or (2) its regional ranking under this new rule. If, for 

example, an applicant was 1.5000 "points" below the awardee in its region but finished with a 

regional rank of four out of five, that applicant would fit the criteria under 64ER17-7. 

21. On November 2, 2017, Nature's Way amended its rule challenge petition to include a 

challenge to the validity of 64ER17-7. 

22. On June 15, 2018, ALJ John Van Laningham issued a recommended order concluding 

that Nature's Way was entitled to receive a MMTC license because its aggregate score was "within 

one point" of Costa's final rank. Nature's Way Nursey of Miami, Inc. v. Fla. Dept. of Health, DOAH 

Case No. 18-0721 (June 15, 2018). Although the Aggregate Scorecard does not bear that out, ALJ 

Van Laningham concluded that the Department's use of rankings instead of quantitative scores for 

the applicants was invalid and constituted an unadopted rule. He stated that the legislature's goal 

with the "within one point" section could not be effectuated unless "the quality of [applicants] is 

expressed in interval data, using numbers that hold quantitative content." 

23. ALJ Van Laningham added that there was "no way to fix this problem retroactively," 

but that he had to find a way to adjudicate the question that Nature's Way raised using the "scores" 

that were issued. Based upon testimony provided by Dr. Ronald Comew (an expert in mathematics 

and statistics) at the hearing, ALJ Van Laningham utilized a formula ("Dr. Comew' s method") that 
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created a range of possible scores for each applicant. That range constituted the applicant's potential 

low and high scores, meaning the actual score would be "all values" between those points, as "none 

of the values [in between] can be excluded." In order to be "within one point" of the highest ranked 

applicant in a region, a party's score range would have to fall within the range between the regional 

licensee's low possible score plus one point and its high possible score minus one point (which ALJ 

Van Laningham deemed the "proximity box"). ALJ Van Laningham used Dr. Comew's method to 

calculate the possible score range for Nature's Way, and he determined that its range of scores were 

within the proximity box for its region. Therefore, he recommended that Nature's Way be granted a 

license. 5 

24. Utilizing Dr. Comew' s method, Dewar's aggregate score is "within one point" of the 

proximity box for the Central region. Further, factoring in all of the DO and MJ\1TC licenses that the 

Department has issued to date, Dewar has the highest aggregate score of any applicant to not yet 

receive a license. 

25. Also on June 15, 2018, ALJ Van Laningham issued a final order holding that several 

portions of rule 64ER17-7 constituted an invalid exercise of delegated legislative authority. Nature's 

Way Nursery of Miami, Inc. v. Fla. Dept. of Health, DOAH Case No. 17-5801RE & 18-720RU 

(June 15, 2018). That final order is currently on appeal at the First District Court of Appeal. 

26. On July 19, 2018, Dewar sent a letter to the Department requesting registration as a 

MJ\1TC in light of ALJ Van Laningham' s orders. A copy of that letter is attached as Exhibit C. 

27. In its July 26, 2018 letter denying this request, the Department conceded that Dewar's 

2015 application had been scored and denied, as required by the MMTC statute. However, the 

Department stated further that Dewar "did not have a final score within one point of the highest 

5 The Department ended up issuing Nature's Way a MMTC license via settlement agreement on July 16, 2018. That 
same day, it issued an agency final order rejecting ALJ Van Laningham's recommended order in total. Clearly, 
however, this action does not render the conclusions he reached incorrect. 
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scoring applicant in its region." The July 26, 2018 letter did not specify what method the Department 

used to determine whether Dewar's aggregate score was "within one point" of Knox's. 

IV. Substantial Interests 

28. Dewar submitted an application in July 2018 that, pursuant to the MMTC statute, 

entitles it to registration as a l\.1MTC. The Department's denial of Dewar's request for registration 

adversely impacts Dewar's substantial interests because it denies Dewar the opportunity to obtain a 

MMTC license. 

29. Dewar is also substantially affected by the scoring methodology through which the 

Department continues to make the "within one point" determination. As stated in the Nature's Way 

recommended order, the use of rankings instead of quantitative data contravenes statute and 

constitutes an unadopted rule. The Department has not promulgated a rule since either the Nature's 

Way recommended order or the Nature's Way final order were issued, and it has not otherwise 

described a quantitative methodology for making this determination. To the extent that the 

Department based its decision to deny Dewar's 2018 request on an unadopted rule, such action was 

improper and it adversely impacted Dewar. 

V. Disputed Issues of Material Fact 

30. Disputed issues of material fact include but are not limited to the following: 

a. Whether Dewar's 2018 request for a l\,1MTC license should have been 

granted; 

b. Whether Dewar is the most qualified applicant for a MMTC license that fits 

the criteria in the l\,1MTC statute; 

c. Whether Dewar's final rank was "within one point" of Knox's final rank. 

d. Whether "Dr. Comew's method" should be utilized to determine whether a 

2015 DO applicant was "within one point" of the highest ranked applicant in its region. 
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e. Whether the Department relied on an invalid rule in denying Dewar's request 

for registration as a MMTC; 

f. Whether the Department relied on an unadopted rule in denying Dewar's 

request for registration as a MMTC; 

g. Whether the Department's method for generating aggregate scores 1s an 

agency statement of general applicability that violates section 120. 54(1 )( a), Florida Statutes. 

31. Dewar reserves the right to raise additional disputed issues of material fact and law 

that may be identified in the future through discovery in this case. 

VI. Statement of Ultimate Facts 

32. The Department's denial of Dewar's request for MMTC registration is founded solely 

on the Department's calculation of Dewar's final rank relative to Knox's. As stated in the 

Department's July 2018 letter, it concluded that Dewar did not meet the "within one point" criteria. 

However, the Department's failure to use quantitative scores in its evaluation of the DO applicants 

contravened statute and prevented the Department from truly measuring the difference between 

applicants. Based upon these "scores," the only just and legal way to measure the "within one point" 

criteria is to use Dr. Comew's method. Using that measure, Dewar meets the statutory criteria and 

is the most qualified potential applicant for a MMTC license. 

33. Further, the Department's decision to use ranks instead of true quantitative "scores" 

was an unadopted rule, and the Department may not continue to rely upon it. The rule that was used 

to arrive at this method (specifically 64ER17-7) is invalid. Although the final order finding it so is 

currently on appeal, this does not change the fact that the rule is an invalid exercise of delegated 

legislative authority. 

VII. Statutes and Rules 
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34. The statutes that support the relief requested by Dewar in this proceeding are: sections 

120.52, 120.54, 120.569, 120.57, and 381.986, Florida Statutes. The application of the relevant facts 

to these statutes has been discussed in previous sections of this Petition. 

VIII. Relief Requested 

35. For the reasons expressed, Dewar respectfully requests that its petition be granted and 

forwarded to DOAH for the assignment of an administrative law judge to conduct a formal hearing 

and that, following the hearing, a recommended and final order be entered granting Dewar's request 

for registration as a MM.TC and granting such further relief as may be deemed appropriate or 

necessary. 

Respectfully submitted this 15th day of August, 2018. 

ls/William Dean Hall, III 
DANIEL R. RUSSELL 
Florida Bar No. 63445 
WILLIAM DEAN HALL, ill 
Florida Bar No. 67936 
JONES WALKER LLP 
215 South Monroe Street, Suite 130 
Tallahassee, Florida 32301 
Telephone: 850.425. 7800 
Facsimile: 850.425.7818 
E-Mail: drussell@j oneswalker. com 

whall@j ones walker. com 
Secondary E-Mail: rnharrell@joneswalker.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
hand delivery on this 15th day of August, 2018, to: 

Agency Clerk 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, FL 32399 

ls/William Dean Hall III 
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Exh.Jit A 
Mission: Rick Scott 

Governor To protect, promote & improve the health 
of all people in Florida through integrated 
state, county & community efforts. 

HEALTH 
Celeste Philip, MD, MPH 

Surgeon General and Secretary 

Vision: To be the Healthiest State in the Nation 

Via electronic transmission 

Dewar Nurseries, Inc. 
625 West Keene Road, 
Apopka FL 32703 
bdewar@dewarnurseries.com 

July 26, 2018 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Dewar Nurseries: 

The Florida Department of Health ("Department") received correspondence from Dewar Nurseries, Inc. 
("Dewar") on July 19, 2018 requesting the registration of Dewar as a medical marijuana treatment 
center pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. (2014), the Department finds that Dewar was scored by the Department 
and denied licensure, but fails to meet either of the remaining criteria for registration as a medical 
marijuana treatment center. 1 Dewar did not have a pending challenge to the denial of its licensure as 

1 Because Dewar did not meet the threshold criteria for registration, it is unnecessary for the department to make 
any findings as to whether or not Dewar "meets the requirements" of section 381.986, Florida Statutes or Dewar's 
demonstration and documentation of its ability to cultivate within 30 days of registration, as required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
FloridaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 
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Dewar Nurseries, Inc. 
Page 2 of 3 
July 26, 2018 

of January 1, 2017 and did not have a final score within one point of the highest scoring applicant in its 
region. 

For the foregoing reasons, Dewar's request for registration as a medical marijuana treatment center is 
denied. 

cc: Nichole Geary, General Counsel 
nichole.geary@flhealth.gov 

Sincerely, 

C----.::::-~-
christian Bax ,,/ 
Director 
Office of Medical Marijuana Use 
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Dewar Nurseries, Inc. 
Page 3 of 3 
July 26, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Mission: 
To irofecl, promote & improve the health 
of all people In Florlda through inlBgratad 
state, county & community effor1s. 

Dewar Nurseries, Inc. 
625 W. Keene Road 
Apopka, Florida 32703 

rloricta 
HEALTH 

Vision: To be the Healthiest stata in the Nation 

November 23rd, 2015 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
Stale Surgeon General & Secretary 

Re: Low-THC Cannabis Dispensing Organization Application 

Dear Applicant: 

Dewar Nurseries, lnc.'s Application to become a Low-THC Cannabis Dispensing Organization for the 
Central reg,ion has been substantively reviewed, evaluated, and scored by a panel of evaluators 
according to the requirements of Section 381.986, Florida Statutes and Chapter 64-4, of the Florida 
Administrative Code. As Dewar Nurseries, Inc. was not the highest scored applicant in the Central 
region, your application for the Central region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Florida D•partment of H-ltll 
Office of Compesslonata Use 
4052 Bald Cypress Way, Bin #A-06 
Tallahassee, FL 32399-3265 
PHONE: 850J245-4444 • FAX 850/2-45--4748 

. eleste Philip 
Deputy Secretary for Health 

www.FlorldaHealth.gov 
TWITTER:HeallhyFLA 

FACEBOOK:FLOeparlmentolHealth 
YOUTUBE: flcloh 

FLIGKR: HeellhyFla 
?INTEREST: Heallllyfla 
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Dewar Nurseries, Inc. 
November 23rd, 2015 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 
32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such petition 
must be fifed in conformance with Florida Administrative Code Rules 28-106.201 or 28•106.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Ex •.• bit C 

625 West Keene Road, Apopka FL 32703 • T. 800-329-1188 • F. 407-886-7989 

Nichole Geary 

Department of Health 

Pursuant to the ruling by Administrative Law Judge John Vanlandingham in Nature's Way 

Miami, Inc. vs. the Florida Department of Health in Case No. 18-0721, Dewar Nurseries INC 

believes it is entitled and qualified to receive licensure to cultivate medical marijuana. Dewar 

Nurseries remains able to begin cultivation within 30 days of registration as an MMTC as 

required by law. Please contact me if you have any questions. 

Respectfully, 

William Dewar 

President/CEO 

Cell- 407-466-2494 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

r,;;.rcr1VP1 
\'-.t ... ,~'L. .. .... -V 

f't\HTMC:HT OF t!Ei\LTH 

Zulfi AUG 21 AM II: 26 

:JFFi£E GiF THE CLERK 

TREE KING-TREE FARM, INC., 

Petitioner, 

vs. CASE NO. --------

FLORIDA DEPARTMENT OF HEAL TH, 

Respondent. _______________ ....;/ 

PETITION FOR FORMAL ADMINISTRATIVE HEARING AND 
ADMINISTRATIVE DETERMINATION OF UNADOPTED RULE 

Pursuant to sections 120.56(4), 120.569 and 120.57, Florida Statutes, and Rule 28-

106.201, Florida Administrative Code (''F.A.C."), Tree King-Tree Farm, fuc., ("Tree 

King") hereby petitions for formal administrative proceedings to contest the Department of 

Health's ("Department's") denial of Tree King's request for registration as a Medical 

Marijuana Treatment Center ("MMTC") and to challenge the Scoring Methodology relied 

upon by the Department in evaluating Tree King's request as an unadopted rule. In support, 

Tree King states: 

Parties 

1. The name and address of the affected agency is the Florida Department of 

Health ("Department"), 4052 Bald Cypress Way, Tallahassee, FL 33030. 

2. The Petitioner's name and address are Tree King-Tree Farm, fuc. ("Tree 

King"), 4903 State Road 54, New Port Richey, Florida, 34652. For service purposes, the 

contact information provided below for Petitioner's legal counsel should be used. 
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Notice of Proposed A2ency Action 

3. Tree King received notice of the Department's proposed action via 

electronic transmission of the letter attached as Exhibit "A" hereto, on July 31, 2018. As 

stated in the "Notice of Rights" attached to the Department's letter, Tree King had 

21 days to file a petition challenging the Department's proposed action pursuant to sections 

120.569 and 120.57, Florida Statutes. Accordingly, this petition is timely. 

Description of Agencv Statement 

4. Also at issue is the Department's Scoring Methodology, comprised of 

several statements of general applicability concerning calculation of the difference between 

the aggregate scores of applicants and what constitutes "one point" as contemplated by 

section 38 l.986(8)(a)2.a., Florida Statutes. 

Factual Background 

5. Tree King has continuously operated as a registered nursery in the State of 

Florida for more than thirty years, and possesses a valid certification from the Florida 

Department of Agriculture and Consumer Services for the cultivation of more than 400,000 

plants. 

6. On July 8, 2015, Tree King submitted a timely application for approval as a 

"dispensing organization" ("DO") pursuant to section 381.986, Florida Statutes. 

7. By letter dated November 23, 2015, the Department advised Tree King that 

its application was denied. The letter further stated that Tree King's application "has been 

substantively reviewed, evaluated and scored by a panel of evaluators according to the 

requirements of Section 381.986, Florida Statutes, and Chapter 64-4, of the Florida 

Administrative Code" and that the application was denied because Tree King "was not the 

highest scored applicant in the Northwest Region[.]" 
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8. At the time of the Department's evaluation of Tree King's application in 

2015, Rule 64-4.002(5)(b), F.A.C., required the Department to utilize scorecards from three 

reviewers to generate an aggregate score for each DO application submitted. Specifically, 

this provision stated: 

Each reviewer will independently review each application and score using 
Form DH8007-0CU-2/2015, "Scorecard for Low-THC Cannabis Dispensing 
Organization Selection." Scorecards from each reviewer will be combined to 
generate an aggregate score for each application. The Applicant with the 
highest aggregate score in each dispensing region shall be selected as the 
region's Dispensing Organization. 

9. Tree King petitioned for an administrative hearing regarding the 

Department's 2015 denial of its DO application, but voluntarily dismissed the petition 

before the matter proceeded to hearing. See DOAH Case No. 15-007278. 

10. Subsequently, during the 2017 Special Session, the Florida Legislature 

amended section 381.986, Florida Statutes, to require the Department to license additional 

medical marijuana treatment centers ("MMTCs") by August 1, 2017. Specifically, the 

Department was directed to award some of the new licenses to prior DO applicants who met 

certain specified criteria. The relevant language of the amended statute provides: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS 
(a) The department shall license medical marijuana treatment centers to 
ensure reasonable statewide accessibility and availability as necessary for 
qualified patients .... 
*** 
2. The department shall license as medical marijuana treatment centers 10 
applicants that meet the requirements of this section, under the following 
parameters: 
a. As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, and 
scored by the department and which was denied a dispensing organization 
license by the department under former s. 381.986, Florida Statutes 2014; 
which had one or more judicial challenges pending as of January 1, 2017, or 
had a final ranking within one point of the highest final ranking in its region 
under former s. 381.986, Florida Statutes, 2014; which meets the 
requirements of this section; and which provides documentation to the 
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department that it has the ex1stmg infrastructure and technical and 
technological ability to begin cultivating marijuana within 30 days after 
registration as a medical marijuana treatment center. 

Fla. Stat. § 381.986 (2017). Thus, pursuant to the 2017 statute, the Department was 

required to issue an MMTC license to every prior DO applicant that met the following four 

(4) criteria: (a) their application was reviewed, evaluated, and scored by the Department; (b) 

they had a final ranking within on (1) point of the highest final ranking in their region; ( c) 

they meet the requirements of section 381.986, Florida Statutes; and (d) they can provide 

documentation of operational capacity within 30 days. 

11. On September 28, 2017, the Department adopted rule 64ER17-3, which 

purported to implement the newly enacted section 381.986(8)(a)2.a., Florida Statutes. Rule 

64ER17-3(b) defined "Final Ranking" as an applicant's aggregate score for a given region 

as provided in a Department prepared analysis of the aggregate scores. Rule 64ER17-3 also 

outlined the method by which the Department determined which of the 2015 DO appli~ants 

had "scores" that were within "one point" of the regional licensee. In particular, Rule 

64ER17-3(1)(d) defined "one point" to mean one integer (i.e., whole, non-rounded number) 

carried out to four decimal points (i.e., 1.0000) that is determined by subtracting an 

applicant's final ranking from the highest final ranking in the region for which the applicant 

applied. 

12. On October 19, 2017, Nature's Way Nursery of Miami, Inc. ("Nature's 

Way") filed a "Petition to Challenge Existing Rule 64ER17-3 and Agency Statement 

Defined as a Rule" challenging the validity of Rule 64ER17-3(1)(b), (c) and (d) ("Rule 

Challenge"). The Rule Challenge was assigned DOAH Case No. 17-5801RE. 

13. On November 1, 2017, the Department published Emergency Rule 64ER17-

7. Rule 64ER17-7 superseded Rule 64ER17-3, which was the subject of Nature's Way's 
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pending Rule Challenge. Rule 64ER17-7(l)(d) modified former Rule 64ER17-3 by 

including an additional methodology for determining which of the 2015 DO applicants had 

scores that were within "one point" of the regional licensee. Specifically, the Department 

added that an applicant was "within one point" if one whole number remained after 

subtracting an applicant's final ranking from the highest final ranking in its region. 

14. On or about November 2, 2017, Nature's Way filed an "Amended Petition to 

Determine the Invalidity of Existing Rule 64ER17-7 and Agency Statement Defined as 

Rule" in DOAH Case No. l 7-5801RE. The amended Rule Challenge petition alleged that 

certain provisions of Rule 64ER17-7 constituted an invalid exercise of delegated authority 

pursuant to section 120.52(8), Florida Statutes, because they were vague, arbitrary and 

capricious, exceeded the Department's grant of rulemaking authority, and modified or 

contravened the specific provisions of law implemented. 

15. On January 17, 2018, Nature's Way filed a "Petition for Formal 

Administrative Hearing and Administrative Determination Regarding Unadopted Rules." 

Pursuant to Section 120.57, Florida Statutes, the petition challenged the Department's 

proposed denial of Nature Way's request for registration as an MMTC pursuant to section 

381.986(8), Florida Statutes ("Section 120.57 Challenge"). The petition also alleged that 

the Department's Scoring Methodology, comprised of several statements of general 

applicability, constitutes an unadopted rule in violation of section 12.54, Florida Statutes 

("Unadopted Rule Challenge"). When the petition was forwarded to the Division of 

Administrative Hearings, the Division assigned separate case numbers to the Section 120.57 

Challenge (DOAH Case No. 18-0721) and the Unadopted Rule Challenge (DOAH Case 

No. 180720RU). 
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16. On June 15, 2018, Administrative Law Judge ("ALJ") John G. Van 

Laningham issued two orders in the administrative proceedings brought by Nature's Way: 

(1) a Final Order in DOAH Case Nos. 17-5801RE and 18-0721RU, which invalidated the 

Department's 64ER17-7(l)(b)-(d) and found that the Department's Scoring Methodology 

constitutes an unadopted rule; and (2) a Recommended Order in DOAH Case No. 18-0721, 

which recommended that the Department issue a final order approving Nature's Way's 

application for registration as an MMTC. 

17. In the Final Order entered in DOAH Case Nos. 17-5801RE and 18-0721RU, 

ALJ Van Laningham explained that pursuant to Rule 64-4.002(5)(a), F.A.C., the DO 

application reviewers "were supposed to score the applicants in a way that quantified the 

differences between them, rather than with superlatives such as 'more qualified' and 'most 

qualified' (or numbers that merely represented superlative adjectives)," but they did not do 

so. Final Order, at ifl3. Instead, under the ranking policy adopted by the Department, using 

ordinal numbers, the Reviewers simply "ranked" the various criteria in the DO applications, 

which failed to capture critical interval data. 

18. As ALJ Van Laningham explained, this "Scoring Methodology" was fatally 

flawed: 

The Department's unfortunate decision to code the Reviewers' qualitative 
judgments regarding positions in rank orders with symbols that look like 
quantitative judgments regarding amounts of quality led inexorably to 
extremely misleading results. The so-called "rank Scores" give the false 
impression of interval data, tricking the consumer (and evidently the 
Department, too) into believing that the distance between scores is certain 
and the same; that, in other words, an applicant with a 'rank score" of 4 is 2 
points better than an applicant with a 'rank score' of 2. If this deception had 
been intentional (and, to be clear, there is no evidence it was), we could 
fairly call it fraud. Even without bad intent, the decision to code positions in 
ranked series with 'scores' expressed as 'points' was colossal blunder that 
turned the scoring process into a dumpster fire. 
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Id., at ,i 28. See also, Recommended Order in DOAH Case No.18-0721, at ,i 30. 

19. As ALJ Van Laningham further explained, "it cannot truthfully be claimed 

that the interval between, say, Second Best and Third Best is the same as that between 

Third Best and Fourth Best, as there exists no basis in fact for such a claim." Final Order in 

DOAH Case Nos l 7-5801RE and 18-0720RU, at ,i 29. Thus, "[t]he Department committed 

a gross conceptual error when it decided to treat ordinal data as interval data." Id., at ,i 68. 

Moreover, "there is no way to fix this problem retroactively; no formula exists for 

converting or translating non-metric data such as rankings (which, for the most part, cannot 

meaningfully be manipulated mathematically) into quantitative data." Id. 

20. In his Recommended Order in Nature's Way's Section 120.57 Challenge 

(DOAH Case No. 18-7021), ALJ Van Laningham found that the only way forward to 

determine whether Nature's Way was within met the "One Point Condition" of section 

381.986 was "to deduce a reasonable approximation of the unknowable interval data by 

adjusting the ordinal data as best anyone can." Recommended Order, at ,i 98. He did this 

by calculating Nature Way's "aggregate score set," which reflects Nature's Way's highest 

possible and lowest possible aggregate scores. He then overlaid Nature's Way's aggregate 

score-set against a "proximity box," which reflects highest-ranked applicant's aggregate 

score-set reduced by one-point on both the high and low ends. Ultimately, ALJ Van 

Laningham concluded that Nature's Way met the One Point Condition of section 381.986 

because values within the range of its aggregate score-set fell within the proximity box. 

Accordingly, he recommended that the Department approve Nature's Way's MMTC 

registration request. See id., at ml 123-133. 

21. Tree King is similarly situated to Nature's Way insofar as values within Tree 

King's aggregate score-set fall within in the "proximity box" when the methodology 
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endorsed by ALJ Van Laningham is utilized to compare Tree King's scoring with the 

highest-ranked DO applicant for the Northwest Region, particularly when other errors in the 

the Department's scoring are corrected. 

22. By letter dated July 26, 2018, Tree King submitted a request to the 

Department for registration as an MMTC pursuant section 381.986(8)(a)2.a., Florida 

Statutes (2017). The letter informed the Department that Tree King met all statutory 

criteria to be awarded a license including its 2015 application, ranking within one point of 

the highest-ranked qualified applicant, readiness to commence operations, and an assurance 

that its operations will be in compliance with section 381.986(8)(a)2.a. The letter also 

advised that one of the applicants for the Northwest Region evaluated by the Department, 

Aqua Foliage, Inc. ("AFI"), did not meet the requirement of being a 30-year nursery and, 

therefore, should not have been considered. See In re: Licensure of the Low THC Cannabis 

Dispensing Organization for the Southwest Region, DOAH Case Nos. Case Nos. 15-7270 

and 15-7272 ("Order Granting Ruskin's Motion in Limine" issued Sept. 12, 2016) 

( concluding that "AFI is not a bona fide applicant whose merits can be considered in the 

comparative review of competing qualified applicants"). Additionally, Tree King's letter 

advised that Tree King's situation as an applicant is so similar in scope and scale to 

Nature's Way based on the findings and conclusions of law in the Recommended Order 

issued in Nature's Way Nursery of Miami v. Florida Department of Health, DOAH Case No 

18-0721 (June 15, 2018). 

23. On July 31, 2018, the Department denied Tree King's request for MMTC 

registration concluding, without any justification or rationale, that Tree King "did not have 

a final score within one point of the highest scoring applicant in its region." 
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Substantial Interests 

24. If left to stand, the Department's proposed agency action will determine and 

have a direct and adverse impact upon Tree King's substantial interests. Had the 

Department properly analyzed the scoring from the 2015 evaluation, Tree King's request 

for MMTC registration would have been approved. If the Department's proposed action 

stands, Tree King will be deprived of the economic and professional benefits of MMTC 

registration. Accordingly, the Department's agency action will determine affect Tree 

King's substantial interests. 

25. As ALJ Van Laningham has found: "The several policies that together 

constitute the Scoring Methodology were used to determine the substantial interests of 

every nursery that applied for a DO license in 2015. The Department cannot, and does not, 

dispute this." Final Order in DOAH Case Nos. 17-5801RE and 18-0720RU, at 1173. In 

fact, the Department has admitted that "[t]he 2015 Scoring Methodology allowed the 

Department to determine which applicants from a onetime batch were entitled to receive the 

five exclusive DO licenses in 2015." Id. Thus, "the Department based its determination of 

all the 2015 applicants' substantial interests on the Scoring Methodology." Id. (emphasis in 

original). 

Disputed Issues of Material Fact 

26. Disputed issues of material fact in this proceeding include, but are not 

necessarily limited to, those alleged above and the following: 

a. Whether the Department properly calculated the final rankings for 

qualified DO applicants for the Northwest Region. 
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b. Whether the Department correctly calculated Tree King's score as 

not being within "one point" of the highest final ranking in the Northwest Region as 

required by section 381.986(8)(a)2.a., Florida Statutes (2017). 

c. Whether the Department committed fundamental errors in calculating 

the final rankings of the qualified DO applicants for the Northwest Region. 

d. Whether the Scoring Methodology utilized by the Department in 

rev1ewmg Tree King's July 27, 2018, request for MMTC registration constitutes an 

unadopted rule. 

e. Whether the Scoring Methodology utilized by the Department in 

reviewing Tree King's July 27, 2018, request for MMTC registration is arbitrary and 

capnc1ous. 

f. Whether the Department relied upon an invalid rule in reviewing 

Tree King's July 27, 2018, request for MMTC registration. 

26. Tree King reserves the right to raise additional disputed issues of material 

fact and law that may be identified in the future through discovery in this case. 

Ultimate Facts Requiring Reversal or Modification 
of the Department's Action 

27. Ultimate facts requiring reversal or modification of the Department's 

proposed action include, but are not necessarily limited to, those alleged above and the 

following: 

a. The Department committed fundamental errors in the scoring of the 

2015 DO applications for the Northwest Region. As a result, the Department improperly 

calculated the final rankings for qualified applicants for the Northwest Region and thereby 

created uncertainty as to the final rankings. However, the Department cannot be pennitted 
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to benefit from, or take advantage of, such uncertainty in deciding to deny Tree King's 

request for MMTC registration. 

b. A proper evaluation of the applications submitted by qualified 

applicants demonstrates that the Tree King's score was within "one point" of the highest 

final ranking in the Northwest Region. Accordingly, Tree King is entitled to MMTC 

registration pursuant to section 381.986(8)( a)2.a., Florida Statutes (2017). 

c. The Scoring Methodology utilized by the Department in reviewing 

Tree King's July 27, 2018, request for MMTC registration constitutes an unadopted mle in 

violation of Section 120. 54( I)( a), Florida Statutes. 

d. The Scoring Methodology utilized by the Department in reviewing 

Tree King's July 27, 2018, request for MMTC registration is arbitrary and capricious. 

e. The Department relied upon an invalid mle in reviewing Tree King's 

July 27, 2018, request for MMTC registration. 

Statutes Requiring Reversal or Modification 
of the Department's Proposed Action 

28. The statutes that support the relief requested in this proceeding are: sections 

120.52, 120.54, 120.56, 120.569, 120.57, and 381.986, Florida Statutes. The application of 

the relevant facts to these statutes has been discussed in previous sections of this Petition. 

Request for Relief 

WHEREFORE, Tree King respectfully requests that its petition be granted and 

forwarded to the Division of Administrative Hearings for the assignment of an 

administrative law judge to conduct a formal hearing and that, following the hearing, a final 

order be entered detennining the Department's Scoring Methodology to be an unadopted 

mle, that a recommended and final order be entered granting Tree King's request for 
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registration as a MMTC, and that such further relief as may be deemed appropriate or 

necessary be granted. 

Respectfully submitted this 21st day of August, 2018. 

HOPPlNG GREEN & SAMS, P.A. 

Gary V. Perko (FBN 855898) 
garyp@hgslaw.com 
D. Kent Safriet (FBN 174939) 
kents@hgslaw.com 
119 South Monroe Street, Suite 300 
Tallahassee, Florida 32301 
Ph: (850) 222-7500 
Fax: (850) 224-8551 

Counsel for Tree King-Tree Farm, Inc. 

12 

054



EXHIBIT ''A'' 

055



Mission: Rick Scott 
Governor To protect, promote & improve the health 

of all people in Florida through integrated 
state, county & community efforts. Celeste Philip, MD, MPH 

Surgeon General and Secretary 

Vision: To be the Healthiest State in the Nation 

July 31, 2018 

Via electronic transmission 

Tree King Tree Farm 
1882 Capital Circle NE Ste 102 
Tallahassee, Fl32308 
shannon@rosierco.com 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Ms. Rosier: 

The Florida Department of Health ("Department") received correspondence from Tree King Tree Farm, 
Inc. ("Tree King") on July 27, 2018 requesting the registration of Tree King as a medical marijuana 
treatment center pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. {2014), the Department finds that Tree King was scored by the 
Department and denied licensure, but fails to meet either of the remaining criteria for registration as a 
medical marijuana treatment center. 1 Tree King did not have a pending challenge to the denial of its 

1 Because Tree King did not meet the threshold criteria for registration, it is unnecessary for the department to 
make any findings as to whether or not Tree King "meets the requirements" of section 381.986, Florida Statutes 
or Tree King's demonstration and documentation of its ability to cultivate within 30 days of registration, as 
required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
FlorldaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 
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Tree King Tree Farm, Inc. 
Page 2 of 3 
July 31, 2018 

!icensure as of January 1, 2017 and did not have a final score within one point of the highest scoring 
applicant in its region. 

For the foregoing reasons, Tree King's request for registration as a medical marijuana treatment center 
is denied. 

cc: Nichole Geary, General Counsel 
nichole.geary@flhealth.gov 

Sincerely, 

//✓/ ,•·· •• h-·//// .. -7 

( --- / '"--·cfiri~tian B _ _...-z_.-v/ 

Director 
Office of Medical Marijuana Use 
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Tree King Tree Farm, Inc. 
Page 3 of3 
July 31, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

PERKINS NURSERY, INC., 
a Florida corporation, 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. __________________ ./ 

CASE NO.: 

m.cr,,-IV"""' '1.::-~ , -· ,;_i,r. t.til 
t,1i,.f'Af~1 l'fENT IF H£ALTH 

lUiB AUG -2 PH 4: 31 
flFflCE &F TH£ CLERK 

-----

PETITION FOR FORMAL ADMINISTRATIVE HEARING 

Pursuant to sections 120.569 and 120.57, Florida Statutes, and Rule 28-106.201, Florida 

Administrative Code, Perkins Nursery, Inc. ("Perkins" or "Petitioner") petitions the State of 

Florida, Department of Health ("Department") for a formal administrative hearing to challenge 

the Department's July 13, 2018, denial of its request for medical marijuana treatment center 

("MMTC") registration, a copy of which is attached to this Petition as Exhibit A. In support, 

Petitioner states: 

THE PARTIES 

1. Petitioner, Perkins Nursery, has been a licensed Florida nursery since April 4, 

1977, and has been in continuous operation on its farm in Labelle, Florida for the last thirty-eight 

years. Perkins submitted a timely application to the Department in 2015 to serve as a dispensing 

organization for the Southwest Region, and met all requirements for such approval. As detailed 

below, Perkins is entitled to be registered as an MMTC pursuant to section 381.986(8)(a)2.a., 

Florida Statutes (2017). Perkins is located at 2575 Case Road, Labelle, Florida 33975. For 
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purposes of this proceeding, Perkins' contact information shall be that of its undersigned 

counsel. 

2. The affected agency is the Florida Department of Health, 4052 Bald Cypress 

Way, Tallahassee, Florida 32399. The Department is the agency with authority to license 

medical marijuana treatment centers pursuant to section 381.986, Florida Statutes, and article 10, 

section 29 of Florida's Constitution. 

NOTICE OF AGENCY ACTION 

3. The Department's Agency Action, denial of Perkins' request for registration as a 

MMTC, that is the subject of this Petition, was received via electronic mail and dated July 13, 

2018, and is attached as Exhibit A. Pursuant to the attached notice of rights and section 

120.569, Florida Statutes, Perkins has 21 days, or until August 3, 2018, to file a petition 

challenging the Agency Action. This Petition is timely filed. 

FACTUAL BACKGROUND 

4. Petitioner timely filed an application with the Department to become a dispensing 

organization pursuant to section 381.986, Florida Statutes (2014). Perkins' application was 

deemed complete by the Department and reviewed, evaluated and scored pursuant to the 

provisions of Florida Administrative Code Rule 64-4.002, by an evaluation panel consisting of 

three evaluators and utilizing the scorecard incorporated by reference in Rule 64-4.002. 

5. Perkins' application was scored in the Southwest Region, which consisted of five 

applications. 

6. Perkins was not selected for licensure. A copy of the Department's 2015 letter 

denying Perkins' application is attached as Exhibit B. 
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7. The Department's 2015 letter denying Perkins' application did not advise Perkins 

of the score it received for its application, and reflected only that Alpha Foliage, Inc. ("Alpha") 

had the best score in Southwest Region, and Perkins did not. Alpha was approved as a dispensing 

organization on November 23, 2015. 

8. During the 2017 Special Session, the Florida Legislature significantly amended 

section 3 81. 986, Florida Statutes, and established 10 new MMTC licenses, some of which were 

to be awarded to prior applicants who meet certain statutory criteria. The pertinent language of 

the new statutory provision states: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS. -

(a) The department shall license medical marijuana treatment 
centers to ensure reasonable statewide accessibility and availability 
as necessary for qualified patients registered in the medical 
marijuana use registry and who are issued a physician certification 
under this section. 

* * * 

2. The department shall license as medical marijuana 
treatment centers 10 applicants that meet the requirements of this 
section, under the following parameters: 

a. As soon as practicable, but no later than August 1, 2017, 
the department shall license any applicant whose application was 
reviewed, evaluated, and scored by the department and which was 
denied a dispensing organization license by the department under 
formers. 381.986, Florida Statutes 2014; which had one or more 
judicial challenges pending as of January 1, 2017, or had a final 
ranking within one point of the highest final ranking in its region 
under formers. 381.986, Florida Statutes 2014; which meets the 
requirements of this section; and which provides documentation to 
the department that it has the existing infrastructure and technical 
and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 

§ 381.986, Fla. Stat. (2017) (emphasis added). 
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9. Pursuant to the above-referenced language, four requirements must be met for an 

entity to receive MMTC registration pursuant to the 2017 law: (1) submission of an application 

that was reviewed, evaluated, and scored by the Department during the 2015 application process; 

(2) pending litigation as of January 1, 2017, or a final ranking within 1 point of the highest 

ranked applicant in its region; (3) compliance with the provisions of section 381.986; and (4) 

documentation that the entity could begin cultivation within 30 days. 

10. On November 1, 2017, the Department promulgated Emergency Rule 64ER17-7, 

which attempted to define the several statutory terms relevant to determining which 2015 

applicants were properly considered to be "within one point" of the highest ranked regional 

applicant. On June 15, 2018, Administrative Law Judge Van Laningham, by way of a Final 

Order, ruled that the Emergency Rule 64ER17-7 constituted an invalid exercise of delegated 

legislative authority. Nature's Way Nursery of Miami, Inc. v. Florida Department of Health, 

DOAH Case Number 17-5801RE. 

11. On June 15, 2018, ALJ Van Laningham, by way of a Final Order, also ruled that 

the Scoring Methodology used by the Department to score the 2015 applications constituted an 

unadopted rule in violation of section 120.54(1)(a), Florida Statutes. Nature's Way Nursery of 

Miami, Inc. v. Florida Department of Health, DOAH Case Number 18-0720RU. 

12. Via letter dated April 26, 2018, attached as Exhibit C, Perkins demonstrated to 

the Department it met all statutory criteria to be registered as an MMTC pursuant to the 2017 

Law, and requested issuance of such registration. 

13. On July B, 2018, the Department issued its denial of Perkins' request for medical 

marijuana treatment center registration, concluding that Perkins was not within one point of the 

highest ranked applicant in the Southwest Region. The Department's denial fails to explain how 
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it came to the conclusion that Perkins was not within one point of the highest scoring applicant in 

the Southwest region. Despite the lack of explanation, the determination must have been based 

on the invalid emergency rule, 64ER17-7; the Scoring Methodology that is an impermissible 

unadopted rule; a new unadopted rule that has yet to be made public; or some combination of the 

three. It is improper for an agency to base agency action on invalid rule or an unadopted rule. In 

addition, the Department's denial contradicts the rulings made in Nature's Way Nursery of 

Miami, Inc. v. Florida Department of Health, DOAH Case No. 18-000721. 

SUBSTANTIAL INTERESTS 

14. Petitioner meets all requirements for registration as an MMTC pursuant to section 

381.986(8)(a)2.a., Florida Statutes (2017), and is entitled to MMTC registration. The 

Department's denial of Perkins' request for MMTC registration adversely impacts its substantial 

interests because it denies Perkins the opportunity to operate as an MMTC pursuant to section 

381.986(8)(a)2.a., Florida Statutes (2017). 

15. Petitioner is likewise substantially affected by the Department's reliance on 

invalid and unadopted rules to determine the agency action in this case. 

DISPUTED ISSUES OF MATERIAL FACT 

16. Whether the Department properly calculated the final reported ranks/scores 

awarded to applicants during the 2015 dispensing organization evaluation process for the 

Southwest Region. 

17. Whether the Department should have evaluated and scored Alpha's application in 

light of the fact it did not meet the 30-year continuity of operation requirement in section 

3 81. 986( 5)(b) 1., Florida Statutes (2014 ). 
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18. Whether, the Department correctly calculated Perkins' score as not being within 

"one point" of the highest final ranking in the Southwest Region as required by section 

381.986(8)(a)2.a., Florida Statutes (2017). 

19. Whether the Department improperly relied on an invalid rule in determining that 

Perkins was not entitled to registration as an MMTC. 

20. Whether the Department improperly relied on an unadopted rule in determining 

that Perkins was not entitled to registration as an MMTC. 

21. Petitioner reserves the right to raise additional disputed issues of material fact and 

law that may be identified in the future through discovery in this case. 

STATEMENT OF ULTIMATE FACTS 

22. The following facts and law support issuance of MMTC registration to Petitioner. 

23. The Department's denial of Petitioner's request for an MMTC registration is 

founded solely on the Department's calculation of Petitioner's score relative to other applicants 

in the Southwest Region. More specifically, the Department erroneously calculated Perkins' 

rank as not being within "one point" of the highest ranking applicant. § 381.986(8)(a)2.a., Fla. 

Stat. (2017). The Department's calculation is unreasonable, arbitrary, and capricious, and 

otherwise erroneous for the following reasons: 

a. Alpha's application should not have been scored. Alpha did not 

comply with the 30-year operational requirement m section 

381.986(5)(b)l., Florida Statutes (2014), and should not have been scored. 

In fact, ALJ Van Laningham stated in 2016 litigation involving the scoring 

of the Southwest Region, "Because an applicant can operate or be 

operated only if it actually exists to act or be managed, and because 
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[Alpha] has not been in existence for 30 years, [Alpha] does not meet the 

[continuity of operations requirement]." In re: Licensure of the Low-THC 

Cannabis Dispensing Organization for the Southwest Region, DOAH 

Case No. 15-7259, ("Order Granting Ruskin's Motion in Limine" at 10, 

September 12, 2016). This Order concluded by saying, "[Alpha] is not a 

bona fide applicant whose merits can be considered in the comparative 

review of competing qualified applicants .... " Id. at 14. Accordingly, 

Alpha's application should not have been evaluated and scored by the 

Department in 2015, and its final rank/score should be disregarded for 

purposes of determining whether Perkins' final rank/score is within one 

point of the highest regional applicant. Accordingly, the "highest final 

ranking" m the Southwest Region for purposes of section 

381.986(8)(a)2.a., Florida Statutes, is 3 Boys Farms, with a final 

rank/score of 3.4667. 

b. Mathematical rules require rounding the final ranks/scores to the 

nearest whole number. In numerical analysis, there are significant 

figures and spurious digits. Significant figures are those that bring actual 

meaning to the analysis being performed. Spurious digits are numbers that 

exceed the precision of the underlying data and thereby create a falsity of 

prec1s10n. The significant figures in the number resulting from any 

calculation should not exceed the number of significant figures used in the 

calculation. To eliminate the false precision created by the spurious digits, 

the spurious digits should be rounded off to the nearest whole number. 
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c. The Department's evaluations used whole numbers. When the 

Department performed its evaluation of the 2015 applications, all 

evaluators used whole numbers to determine the appropriate score given to 

any application for any category of evaluation. No evaluator used decimal 

places or identified numbers to the right of a decimal point to evaluate any 

portion of the applications. The ultimate posted scores suggesting 

accuracy to the ten thousandth place were all derived from calculations 

using whole numbers. 

d. The Department must round scores and award Perkins a license. 

Consistent with principles of numerical analysis, the Department must 

round the scores from the prior application period to the nearest whole 

number in order for its calculation of what constitutes "one point." 

Because the underlying data was only precise to a whole number, resulting 

calculations can similarly only be precise to the nearest whole number; 

numbers to the right of the decimal point are properly characterized as 

spurious. Any ultimate calculation of "one point" under the 2017 statute 

that utilizes decimal places relies upon spurious digits, which negate the 

validity and reasonableness of the analysis. Scores with decimal places 

identified when based upon data that used whole numbers creates a falsity 

of precision that is unreasonable to rely upon. Accordingly, the highest 

ranked, qualified applicant in the Southwest Region was 3 Boys Farms 

with a final rank/score of 3.4667, which should be rounded to 3. Perkins' 

final rank/score of 2.1167 should be rounded to 2 thereby making the 
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difference between the final ranks just one point and establishing Perkins' 

final ranking/score as being within one point of the highest ranked nursery 

in the region. 

e. Precedent requires rounding to nearest whole number. This factual 

analysis of how the Department should calculate a "one point" difference 

is consistent with longstanding prior precedent. In Plants of Ruskin v. 

Department of Health, DOAH Case No. 17-116, in deciding which of two 

Southwest Region MMTC applicants was more qualified, ALJ Van 

Laningham explained that "numbers to the right of the decimal point are 

spurious digits introduced by calculations carried out to a greater precision 

than the original data ... which were awarded in whole numbers." Plants 

of Ruskin v. Department of Health, DOAH Case No. 17-0116 

(Recommended Order at i!48, May 23, 2017). Similarly, in the recent case 

of Nature's Way Nursery of Miami, Inc. v. Florida Department of Health, 

ALJ Van Laningham again found that "[r]ounding to the nearest integer 

value removes the meaningless figures and eliminates the overprecision 

manifested by those digits." As a direct result, on July 13, 2018, the 

Department adopted a settlement agreement and registered Nature's Way 

Nursery of Miami, Inc., as an MMTC. Consistent with these precedents, 

Perkins is entitled to be registered as an MMTC. 

f. Precedent requires using Dr. Cornew's Solution to calculate whether 

Perkins was within one point of the highest final ranking in the 

Southwest Region. Using the assumptions and calculations contained in 
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Dr. Comew's Solution, set out in the Nature's Way Recommended Order 

to establish Score Sets and a Proximity Box, it becomes clear that Perkins 

meets the one point requirement. See Nature's Way Nursery of Miami, Inc. 

v. Florida Department of Health, DOAH Case No. 18-0721, 

(Recommended Order at ,I,Il20-33, June 15, 2018). 

STATUTES AND RULES ENTITLING PETITIONER TO RELIEF 

24. The statutes and rules that support Perkins' Petition are chapter 120 and section 

381.986, Florida Statutes. The application of the relevant facts to these statutes has been 

previously stated in this petition. 

RELIEF REQUESTED 

25. For the foregoing reasons, Petitioner respectfully requests that: 

a. The Department refer this petition to the Division of Administrative 

Hearings for assignment of an Administrative Law Judge to conduct a formal 

administrative hearing; 

b. Following the hearing, Recommended and Final Orders be entered finding 

that Petitioner had a final ranking within one point of the highest final ranking in its 

region and is otherwise qualified to be licensed as medical marijuana treatment center 

and granting Petitioner's request for registration as a medical marijuana treatment center 

pursuant to section 381.986(8)(a)2.a., Florida Statutes; and 

c. Such other relief as may be necessary or appropriate. 
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Respectfully submitted this 2nd day of August, 2018. 

Isl James A. McKee 
James A. McKee 
Florida Bar No. 0638218 
jmckee@foley.com 
FOLEY & LARDNER, LLP 
106 East College A venue, Suite 900 
Tallahassee, FL 32301-7732 
Telephone: 850.222.6100 
Facsimile: 850.561.6475 

Counsel for Petitioner, Perkins Nursery, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was hand delivered to the Agency Clerk, 

Florida Department of Health, Office of the General Counsel, 2585 Merchants Row Boulevard, 

Suite 110, Tallahassee, FL 32399, this 2nd day of August, 2018. 

Isl James A. McKee 
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Mission: Rick Scott 
Governor To protect, promote & improve the health 

of all people in Florida through integrated 
state, county & community effor1s. a 

HEALTH 
Celeste Philip, MD, MPH 

Surgeon General and Secretary 

Via electronic transmission 

Perkins Nursery, Inc. 
2575 Case Road 
Labelle, FL 33975 
danny@perkinsnursery.com 

Vision: To be the Healthiest State in the Nation 

July 13, 2018 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Perkins Nursery, Inc.: 

The Florida Department of Health ("Department") is in receipt of correspondence dated April 26, 2018 
requesting the registration of Perkins Nursery, Inc. ("Perkins") as a medical marijuana treatment center 
pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. (2014), the Department finds that Perkins was scored by the Department 
and denied licensure, but fails to meet either of the remaining criteria for registration as a medical 
marijuana treatment center. 1 Perkins did not have a pending challenge to the denial of its licensure as 
of January 1, 2017 and did not have a final score within one point of the highest scoring applicant in its 
region. 

1 Because Perkins did not meet the threshold criteria for registration, it is unnecessary for the department to make 
any findings as to whether or not Perkins "meets the requirements" of section 381.986, Florida Statutes or Perkins 
demonstration and documentation of its ability to cultivate within 30 days of registration, as required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
FloridaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 

EXHIBIT A 
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Perkins Nursery, Inc. 
Page 2 of 3 
July 13, 2018 

For the foregoing reasons, Perkins' request for registration as a medical marijuana treatment center is 
denied. 

cc: Nichole Geary, General Counsel 
nichole.geary@flhealth.gov 

~- ~~~ / 
~-:.:c:--=S 7 

Christian Bax // 
Director 
Office of Medical Marijuana Use 
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Perkins Nursery, Inc. 
Page 3 of 3 
July 13, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Mission: 
To protect, promote & improve 1he health 
of all people in Florida 1hrough integrated 
state, county & community efforts. 

Perkins Nursery, Inc. 
PO Box2460 
Labelle, FL 33935 

Vision: To be the Healthiest S1atl in the Nation 

November 23rd, 2015 

Rick Scott 
Governor 

John H. Annstrang, MD, FACS 
Slate Surgeon General & Secretary 

Re: Low-THC Cannabis Dispensing Organization Application 

Dear Applicant: 

Perkins Nursery, lnc.'s Application to become aLow-lHC Cannabis Dispensing Organization for the 
Southwest region has been substantively reviewed, evaluated, and scored by a panel of evaluators 
according to the requirements of Section 381.986, Florida Statutes and Chapter 64-4, of the Florida 
Administrative Code. As Perkins Nursery, Inc. was not the highest scored applicant in the Southwest 
region, your application for the Southwest region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Florida Department of Health 
Office of Compassionate Use 
4052 Bald Cypress Way, Bin #A-06 
Tallahassee, FL 32399-3265 
PHONE: 850/245-4444 • FAX 8501245-4748 

Dr. Celeste Philip 
Deputy Secretary for Health 

EXHIBITB 

www.FlorldaH-lth.gov 
TWITTER:HealthyFLA 

FACEBOOK:FLDepartmentofHeallh 
YOUTUBE: fldoh 

FLICKR: HeallhyFla 
PINTERE:ST: HeaHl'lyFla 
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Perkins Nursery, Inc. 
November23~,2015 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, Bl N #A-02, Tallahassee, FL 
32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such petition 
must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-106.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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PERKINS NURSERY, Inc. 

2575 CASE ROAD 

LABELLE, FL 33975 

Via Electronic Mail 
Director Christian Bax 
Office of Compassionate Use 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida, 32399 
Christian.Bax@flhealth.gov 

Re: Perkins Nursery, Inc. 

April 26, 2018 

Request for MMTC Registration 

Dear Director Bax: 

I am the President of Perkins Nursery, Inc. ("Perkins"). Perkins applied to be a 
dispensing organization in 2015. Its application was accepted, evaluated and scored by the 
Department. Unfortunately, we were not the highest ranked applicant in the Southwest Region 
in 2015. In light of newly discovered information and the 2017 changes to section 381.986, 
Florida Statutes, I believe that Perkins should be registered as an MMTC. This correspondence 
is a formal request for registration of Perkins Nursery, Inc. as an MMTC pursuant to section 
381.986(8)(a)2.a., Florida Statutes. 

The law currently has four requirements for prior applicants seeking to be awarded one of 
the 10 available MMTC licenses: (1) Prior application; (2) "Final ranking within one point of 
the highest final ranking in its region;" (3) Compliance with the law; and ( 4) Documentation of 
operational capacity within 30 days. Perkins filed a prior application, is ready to comply with 
the law, and can be ready to request a cultivation inspection within 30 days of being awarded an 
MMTC license. Perkins is also within one point of the highest, qualified applicant in the 
Southeast Region as explained below. 

When the Department scored applications in the Southwest Region, it scored the 
application submitted by Alpha, but it should not have. Alpha did not at the time of scoring meet 
the requirement that an applicant be a 30-year nursery. If you want more information regarding 
Alpha's corporate history, I would be happy to provide it, but the issue has already been 
presented to an administrative law judge who found that "there are good reasons for concluding 
that [Alpha] does not meet the continuity-of-operation requirement, which would be 
disqualifying." Order on Ruskin's Motion for Partial Summary Recommended Order, In Re: 
Licensure of the Low-THC Cannabis Dispensing Organization for the Southwest Region, DOAH 
Case Number 15-7269 (July 14, 2016). In light of the fact Alpha's application should have never 
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Director Christian Bax 
April 26, 2018 

Page 2 of2 

been evaluated and scored by the Department, it would be improper to include its application 
score in any analysis of what the "highest final ranking in its region" means for purposes of 
determining which other applications are within one point. Alpha should be excluded from any 
such analysis. The result is that 3 Boys Farm has the highest final ranking in the southwest 
region with a final rank of 3 .4667. 

Perkins final ranking is within "one point" of the 3 Boys Farm ranking. There is no clear 
definition in the statute as to what constitutes "one point," and the Department's rules attempting 
to define what constitutes one point have either been rescinded or are currently under challenge. 
The difference between the Perkins final rank (2.1167) and the 3 Boys Farm final rank (3.4667) 
is 1.35. Perkins believes that prior and current litigants are correct in their assessment that the 
digits to the right of the decimal point are spurious and should be rounded to the nearest whole 
number because the scoring performed by the Department used whole numbers. Perkins' prior 
application is within one point of the highest final ranking in its region. Accordingly, it is 
entitled to an MMTC registration pursuant to section 381.986(8)(a)2.a., Florida Statutes. 

I look forward to hearing from you. 

Regards, 

Danny Perkins 
President 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

BILL'S NURSERY, INC. 

Petitioner, 

V. 

FLORIDA DEPARTMENT OF 
HEALTH 

Respondent. 
I ---------------

DOAH Case No.: 

PETITION FOR ADMINISTRATIVE HEARING 
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Pursuant to sections 120.569 and 120.57, Florida Statutes, Rule 28-106.201, Florida 

Administrative Code, U.S. CONST. amend. XIV and FLA. CONST. art. I, § 9, Bill's Nursery, Inc. 

("Bill's") hereby respectfully files this Petition for an administrative hearing to contest the 

Department of Health's denial of Bill's request for registration as a Medical Marijuana Treatment 

Center ("MMTC"). As grounds for this Petition, Bill's states as follows: 

I. The Parties 

1. The affected agency is the Florida Department of Health, 4052 Bald Cypress Way, 

Tallahassee, Florida 32399. 

2. The name and address of the petitioner is Bill's Nursery, Inc., 30210 SW 205th 

Avenue, Homestead, FL 33030. For purposes of this proceeding, contact information for Bill's 

shall be that of undersigned counsel. 
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II. Notice of Agency Action 

3. This Petition is timely filed. The Department's denial of Bill's request for MMTC 

registration was issued on July 13, 2018, and pursuant to the attached notice of rights Bill's had 

21 days to file its petition challenging the Department's decision. 1 

III. Background Facts 

4. Bill's is a registered plant nursery owned and operated by a family of United States 

military veterans. Bill's has been serving customers in the state of Florida since 1976. 

5. On or about July 8, 2015, Bill's timely submitted two (2) applications to the 

Department seeking licensure as a Dispensing Organization ("DO") pursuant to section 381.986, 

Florida Statutes (2014), along with the initial application fee of $60,063 for each (totaling 

$120,126). One of Bill's applications sought licensure in the Northeast Region (the "NE Region 

App.") and the other application sought licensure in the Southeast Region (the "SE Region App.") 

( collectively, the "Applications"). 

6. The Applications were deemed complete by the Department and purportedly 

evaluated and "scored" pursuant to the provisions of Rule 64-4.002, Florida Administrative Code 

utilizing the scorecard incorporated by reference therein. 

7. Rule 64-4.002(5)(b), Fla. Admin. Code required the Department to utilize 

scorecards from three reviewers to generate an aggregate score for each such D.O. application 

submitted in July 2015. Specifically, this provision stated: 

Each reviewer will independently review each application and score 
using Form DH8007-OCU-2/2015, 'Scorecard for Low-THC 
Cannabis Dispensing Organization Selection.' Scorecards from 
each reviewer will be combined to generate an aggregate score for 
each application. The Applicant with the highest aggregate score in 

The Department's July 13, 2018 denial letter is attached hereto as Exhibit A. 
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each dispensing region shall be selected as the region's Dispensing 
Organization. 

Rule 64-4.002(5)(6), Fla. Admin. Code. 

8. The Department's process for "scoring" the applications and its method for 

generating an aggregate "score" was not described in the Rule and was not readily apparent from 

the scorecards. 

9. On November 23, 2015 the Department issued letters to Bill's advising that both of 

its Applications for licensure had been denied ( collectively, the "2015 Denial Letters"). 2 

10. The 2015 Denial Letters both state that Bill's Applications were "substantively 

reviewed, evaluated, and scored by a panel of evaluators according to the requirements of Section 

381.986, Florida Statutes and Chapter 64-4, of the Florida Administrative Code." The Denial 

Letters further state that"[ a]s Bill's Nursery, Inc. was not the highest scored applicant in the [ name 

ofregion] region, your application for the [name ofregion] region is denied." 

11. When the Department denied Bill's Applications in November 2015, it did not 

provide Bill's with the "scores" it purportedly received for its Applications. Instead, Bill's was 

informed only that that it was not the highest scored applicant in its regions and therefore would 

not receive a license. 

12. At the time Bill's received the 2015 Denial Letters, Bill's had no reason to question 

the truth of the Department's representation that it was not the highest scored applicant. 

Consequently, Bill's did not challenge the denials of its Applications, i.e., a decision based solely 

on who was "the best." 

2 The denial letter regarding Bill's Northeast Region Application is attached hereto as 
Exhibit B and the letter regarding Bill's Southeast Region Application is attached hereto as 
Exhibit C. 
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13. Subsequently, during the 2017 Special Session, the Florida Legislature amended 

section 3 81.986, Florida Statutes to require the Department to license additional medical marijuana 

treatment centers ("MMTCs") 3 by August 1, 2017. Specifically, the Department was directed to 

award some of the new licenses to prior DO applicants who met certain specified criteria. The 

relevant language of the amended statute provides: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS 

(a) The department shall license medical marijuana treatment 
centers to ensure reasonable statewide accessibility and availability 
as necessary for qualified patients .... 

* * * 

2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later than August 1, 2017, 
the department shall license any applicant whose application 
was reviewed, evaluated, and scored by the department and 
which was denied a dispensing organization license by the 
department under former s. 381.986, Florida Statutes 2014; 
which had one or more judicial challenges pending as of January 1, 
2017, or had a final ranking within one point of the highest final 
ranking in its region under former s. 381.986, Florida Statutes, 
2014; which meets the requirements of this section; and which 
provides documentation to the department that it has the existing 
infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

Fla. Stat. § 3 81.986 (2017) ( emphasis added). 

14. Thus, pursuant to the above referenced statute, the Department was required to 

issue an MMTC license to every prior DO applicant that met the following four (4) criteria: (a) 

3 The name of the license was changed from Dispensing Organization to Medical Marijuana 
Treatment Center through this legislation. 
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their application was reviewed, evaluated, and scored by the Department; (b) they had a final 

ranking within 1 point of the highest final ranking in their region; (c) they meet the requirements 

of section 381.986; and (d) they can provide documentation ofoperational capacity within 30 days. 

15. On September 28, 2017, the Department adopted rule 64ER17-3, which purported 

to implement section 381.986(8)(a)2.a., Florida Statutes. Rule 64ER17-3(b) defined "Final 

Ranking" as an applicant's aggregate score for a given region as provided in a Department

prepared analysis of the aggregate scores.4 

16. Rule 64ER17-3 also outlined the method by which the Department determined 

which of the 2015 DO applicants had "scores" that were within "one point" of the regional 

licensee. In particular, Rule 64ER17-3(1)(d) defined "one point" to mean one integer (i.e., whole, 

non-rounded number) carried out to four decimal points (i.e., 1.0000) that is determined by 

subtracting an applicant's final ranking from the highest final ranking in the region for which the 

applicant applied. 

17. On October 19, 2017, Nature's Way Nursery ofMiami, Inc. ("Nature's Way") filed 

a Petition to Challenge Existing Rule 64ER17-3 and Agency Statement Defined as a Rule (the 

"Rule Challenge"), challenging the validity of Rule 64ER17-3(1)(b), (c) and (d). Specifically, 

Nature's Way argued that the challenged provisions constituted an invalid exercise of delegated 

authority because they were vague, arbitrary and capricious and exceeded the Department's grant 

of rulemaking authority. 

18. On November 1, 2017, the Department published Emergency Rule 64ER17-7. 

Rule 64ER17-7 superseded Rule 64ER17-3, which was the subject of the aforementioned Rule 

4 Rule 64ER17-3 refers to the Department-prepared analysis as the "November 2015 
Aggregate Score Card." 
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Challenge Petition. Rule 64ER17-7(1)(d) modified former Rule 64ER17-3 by including an 

additional methodology for determining which of the 2015 DO applicants had scores that were 

within "one point" of the regional licensee. Specifically, the department added that an applicant 

was "within one point" if one whole number remained after subtracting an applicant's final ranking 

from the highest final ranking in its region. 

19. On or about November 2, 2017, Nature's Way filed an Amended Petition to 

Determine the Invalidity of Existing Rule 64ER17-7 and Agency Statement Defined as Rule (the 

"Amended Rule Challenge"). The Amended Rule Challenge Petition alleged that certain 

provisions of Rule 64ER17-7 constituted an invalid exercise of delegated authority pursuant to 

section 120.52(8), Florida Statutes because they were vague, arbitrary and capricious, exceeded 

the Department's grant of rulemaking authority, and modified or contravened the specific 

provisions of law implemented. 

20. On June 15, 2018, Administrative Law Judge, John G. Van Laningham ("ALJ Van 

Laningham") issued two orders in Nature's Way Nursery of Miami, Inc. v. Florida Department of 

Health, DOAH Case Nos. 18-0721, 17-5801RE. The first invalidated the Department's rule and 

the second recommended Nature's Way receive a license. 

21. Specifically, in the Rule Challenge (DOAH Case No. 17-5801RE) ALJ Van 

Laningham entered an extensive Final Order (the "Final Order") 5 finding that: 

1. Emergency Rule 64ER17-7(1 )(b )-( d) constitutes an invalid 

exercise of delegated legislative authority[] [and] 

5 The Final Order is attached hereto as Exhibit D. 
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2. The Scoring Methodology comprising several statement of 

general applicability as described in detail hereinabove constitutes 

an unadopted rule in violation of section 120.54(1)(a). 

22. In so doing, ALJ Van Laningham explained that pursuant to Fla. Admin. Code R. 

64-4.002(5)(a), the DO Application Reviewers "were supposed to score the applicants in a way 

that quantified the differences between them, rather than with superlatives such as 'more qualified' 

and 'most qualified' (or numbers that merely represented superlative adjectives)," but didn't. 6 

Instead, under the ranking policy adopted by the Department, using ordinal numbers, the 

Reviewers simply "ranked" the various criteria in the DO Applications, which failed to capture 

critical interval data. 

23. ALJ Van Laningham held this "Scoring Methodology" was fatally flawed. "The 

Department's unfortunate decision to code the Reviewers' qualitative judgments regarding 

positions in rank orders with symbols that look like quantitative judgments regarding amounts of 

quality led inexorably to extremely misleading results."7 Specifically, "[t]he so-called 'rank 

scores' give the false impression of interval data, tricking the consumer (and evidently the 

Department, too) into believing that the distance between scores is certain and the same; that, in 

other words, an applicant with a 'rank score' of 4 is 2 points better than an applicant with a 'rank 

score' of2." 8 ALJ Van Laningham went as far to say that "[i]fthis deception had been intentional 

(and, to be clear, there is no evidence it was), we could fairly call it fraud. Even without bad 

6 

7 

8 

Final Order ,r 13. 

Final Order ,r 28. 

Id 
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intent, the decision to code positions in ranked series with 'scores' expressed as 'points' was a 

colossal blunder that turned the scoring process into a dumpster fire."9 

24. The Department's "rank scores" merely symbolized the applicants' positions in sets 

of ordered applications. And, "it cannot truthfully be claimed that the interval between, say, 

Second Best and Third Best is the same as that between Third Best and Fourth Best, as there exists 

no basis in fact for such a claim." 10 Thus, "[t]he Department committed a gross conceptual error 

when it decided to treat ordinal data as interval data" during the scoring process. 11 

25. Moreover, "there is no way to fix this problem retroactively; no formula exists for 

converting or translating non-metric data such as rankings (which, for the most part, cannot 

meaningfully be manipulated mathematically) into quantitative data." Quite simply, "the defect 

in the Department's 'scoring' process has deprived us of essential information, namely, actual 

measurements." 12 

26. "The several policies that together constitute the Scoring Methodology were used 

to determine the substantial interests of every nursery that applied for a DO license in 2015. The 

Department cannot, and does not, dispute this." In fact, the Department has admitted that "[t]he 

2015 Scoring Methodology allowed the Department to determine which applicants from a one

time batch were entitled to receive the five exclusive DO licenses in 2015." Thus, "the Department 

9 

10 

11 

12 

Id. ,i 28 (emphasis added). 

Id. ii 29. 

Id. ,i 68. 

Id. 
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based its determination of all the 2015 applicants' substantial interests on the Scoring 

Methodology." 13 

27. In light of the Department's "colossal blunder," ALJ Van Laningham found that 

the only way forward was "to deduce a reasonable approximation of the unknowable interval data 

by adjusting the ordinal data as best anyone can." 14 Indeed, after replacing the "Department's 

hopelessly flawed aggregate scores" with a reasonable approximation of the actual, but 

unknowable, interval data, ALJ Van Laningham entered a Recommended Order in DOAH Case 

No. 18-0721 recommending, inter alia, that the Department enter a final order issuing an MMTC 

license to Nature's Way, a DO applicant similarly situated to Bill's. 15 

28. These deductions and mathematical calculations along with due process and 

fundamental fairness require the same outcome for Bill's. 

29. On June 21, 2018, Bill's submitted a request for registration as an MMTC to the 

Department. Therein, Bill's advised the Department that pursuant to ALJ Van Laningham's Final 

and Recommended Orders, Bill's is entitled to and qualified for registration as an MMTC. 16 

30. On July 13, 2018, the Department denied Bill's request for MMTC registration 

concluding, without any justification or rationale, that Bill's "did not have a final score within one 

point of the highest scoring applicant in its region." 17 

13 

14 

15 

16 

17 

Id. 1 173 (italics in original). 

Exhibit E. 1130, 98. 

This Recommended Order is attached hereto as Exhibit E. 

Bill's June 21, 2018 request for registration is attached hereto as Exhibit F. 

The July 13, 2018 letter is attached hereto as Exhibit G. 
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31. The Department's denial of Bill's request for registration is based on its invalid and 

unadopted rule Scoring Methodology, i.e., its means of calculating aggregate scores for the 2015 

DO applicants that ALJ Van Laningham found to be invalid, arbitrary and capricious. It is also 

based on invalid Rule 64ER17(b)-(d) found by ALJ Van Laningham to be an invalid exercise of 

delegated legislative authority. 

IV. Substantial Interests 

32. Bill's submitted two applications in July 2015 that, pursuant to section 

381.986(8)(a)2.a., Florida Statutes, entitle it to registration as a MMTC. The Department's denial 

of Bill's request for registration adversely impacts Bill's substantial interests because it denies 

Bill's the opportunity to operate an MMTC under section 381.986(8)(a)2.a., Florida Statutes. 

33. Bill's is likewise substantially affected by the Department's non-rule policy for 

calculating aggregate scores for the 2015 DO applications. As stated above, the Department has 

not adopted any rule as to how it calculates aggregate scores for purposes of section 

381.986(8)(a)2.a. Because the Department's denial of Bill's request for registration is based, in 

part, on the final rank (or aggregate score) assigned to Bill's two 2015 DO Applications, Bill's is 

substantially affected by the Department's unadopted rule(s) that govern the Department's method 

for generating aggregate scores. 

34. Bill's is likewise substantially affected by the Department's continued adherence 

to its non-rule policy for calculating aggregate scores for the 2015 DO applications inasmuch as it 

has been found to be a "dumpster file" that has been roundly rejected as, among other things, 

arbitrary, capricious and responsible for generating fraudulent scores. This is tantamount to a clear 

denial of due process and equal protection to Bill's and is fundamentally unfair. 
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35. Furthermore, Bill's is substantially affected by the Department's reliance on and 

application of an invalid rule to determine whether Bill's is "within one point" of the licensees in 

its regions. 

IV. Disputed Issues of Material Fact 

36. Disputed issues of material fact include, but are not limited to the following: 

45949123;3 

a. Whether the aggregate scores calculated by the Department are facts that 

must be proven true as quantities so that the "within-one point" issue can be 

decided though formal proceedings. 

b. Whether the Department relied on an invalid rule in denying Bill's request 

for registration as a MMTC; 

c. Whether the Department relied on non-rule policy when it denied Bill's 

request for registration as an MMTC; 

d. Whether the Department properly calculated the final reported scores to be 

awarded to the DO applications submitted in July 2015 by Bill's and other 

applicants in the Northeast and Southeast regions; 

e. Whether the Department correctly calculated Bill's scores as not being 

within "one point" of "the highest final ranking" in either the Northeast or. 

the Southeast regions, as required by section 381.986(8)(a)2.a., Florida 

Statutes; 

f. Whether the Department's method for generating aggregate scores is an 

agency statement of general applicability that violates section 120.54(1)(a), 

Florida Statutes. 

11 
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g. Whether a scoring methodology that has been found to be arbitrary, 

capricious and responsible for generating essentially fraudulent scores can 

be relied upon by the Department to deny Bill's request for registration as 

anMMTC. 

37. Bill's reserves the right to raise additional disputed issues of material fact and law 

that may be identified in the future through discovery in this case. 

V. Statement of Ultimate Facts 

38. The following facts and law support an award of a MMTC registration to Bill's. 

39. The Department's denial of Bill's request for MMTC registration is founded solely 

on the Department's calculation of Bill's scores relative to "the highest scoring applicant[s]" in 

the Northeast and Southeast regions. Specifically, the Department erroneously calculated the 

"scores" as not being within "one point." The Department's calculation (which is based, in whole 

or in part, on invalid and unadopted rules) is unreasonable, arbitrary, capricious, and otherwise 

erroneous for the following reasons: 

• The aggregate scores calculated by the Department are facts that must be proven true 

as quantities so that the "within-one point" issue can be decided, however, defects in 

the Department's "scoring" process have deprived everyone of essential information, 

namely, actual measurements. 

• The Department committed a gross conceptual error when it decided to treat ordinal 

data as interval data during the scoring process and there is no real way to fix this 

problem retroactively as no formula exists for converting or translating non-metric 

data, such as rankings (which, for the most part, cannot meaningfully be manipulated 

mathematically), into quantitative data. 
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• Due to the flagrant defects in the Department's analytical process, the aggregate scores 

which the Department generated are hopelessly infected with systematic error, even if 

the mathematical calculations behind the flawed scores are computationally correct. 

• Any attempt to translate ordinals in a reasonable approximation of interval data is 

bound to involve a tremendous amount of inherent uncertainty because there is no 

mathematical operation in existence that can turn a number which signifies where in 

order something is, into one that counts how much of that thing we have. 

• Based on the available data, and expert mathematical computations performed, Bill's 

certainly could have been within one point of the winner in each region it applied in; a 

significant portion of its upper score range falls within one point of the winner's lower 

score range. In fact, it is absolutely impossible for the Department to prove Bill's was 

not within one point of the winner in its regions. 

• Furthermore, while there is some uncertainty over what Bill's actual score would have 

been, had the Department not committed its colossal error or lit its dumpster fire, "[t]he 

Department, however, cannot be permitted to benefit from, or take advantage of, this 

uncertainty, because the uncertainty flows directly and solely from the Department's 

fundamental conceptual error, not from any lack or failure of proof attributable to" 

Bill's. 

40. As stated above, the Department's means of calculating aggregate scores for the 

2015 applications is relevant to interpreting section 381.986(8)(a)2.a., where the Legislature 

directed the Department to award a license to any applicant that "had a final ranking within one 

point of the highest final ranking in its region under formers. 381.986, Florida Statutes 2014." The 
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Department has not adopted any rules as to how it calculated aggregate scores from the multiple 

scores of individual reviewers. 

41. Pursuant to ALJ Van Laningham's Final Order in Nature's Way, the Department's 

method for generating aggregate scores is an "agency statement of general applicability" that 

violates section 120.54(1 )(a), Florida Statutes. Thus, the Department must discontinue reliance on 

the agency statement or any substantially similar statement. To the extent that the Department has 

attempted to validate or ratify its use of non-rule policy by incorporating the November 2015 

Aggregate Score Card into Rule 64ER17-7, the Department's Rule constitutes an invalid exercise 

of its delegated legislative authority. See Final Order. 

VI. Statutes and Rules 

42. The statutes that support the relief requested by Bill's in this proceeding are: 

sections 120.52, 120.54, 120.56, 120.569, 120.57, and 381.986, Florida Statutes. The application 

of the relevant facts to these statutes has been discussed in previous sections of this Petition. 

VII. Relief Requested 

43. Based upon the foregoing, Bill's respectfully requests that its petition be granted 

and forwarded to the Division of Administrative Hearings for the assignment of an administrative 

law judge to conduct a formal hearing and that, following the hearing, a recommended and final 

order be entered granting Bill's request for registration as a MMTC and granting such further relief 

as may be deemed appropriate or necessary. 
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Dated: August 1, 2018 

Isl Jonathan S. Robbins 
Jonathan S. Robbins, Esq. 
Fla. Bar #989428 
jonathan.robbins@akennan.com 
nancy.alessi@akennan.com 
AKERMANLLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, FL 33301-2999 
Phone: (954) 463-2700 
Fax: (954) 463-2224 
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Respectfully submitted, 

Isl Ari H. Gerstin 
Ari H. Gerstin, Esq. 
Fla. Bar #0839671 
ari.gerstin@akennan.com 
marylin.herrera(@,akennan.com 
AKERMANLLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, FL 33131 
Phone: (305) 374-5600 
Fax: (305) 374-5095 

Isl Velvel (Devin) Freedman 
Velvel (Devin) Freedman 
Fla. Bar #99762 
vfreedman@bsfllp.com 
nbermond(q)bsfllp.com 
BOIES SCHILLER FLEXNER LLP 
100 SE Second Street 
Miami, FL 33131 
Phone: (305) 539-8400 
Fax: (305) 539-1307 
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Mission: Rick Scott 
Governor To protect, promote & improve the health 

of all people in Florida through integrated 
state, county & community efforts. Celeste Philip, MD, MPH 

Surgeon General and Secretary 

Vision; To be the Healthiest State in the Nation 

Via electronic transmission 

Bill's Nursery, Inc. 
30210 SW 205th Avenue 
Homestead, FL 33030 
donovan@plantlife.farm 

July 13, 2018 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Bill's Nursery: 

The Florida Department of Health ("Department") is in receipt of correspondence dated June 21, 2018 
and June 26, 2018 requesting the registration of Bill's Nursery ("Bill's") as a medical marijuana 
treatment center pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. (2014), the Department finds that Bill's was scored by the Department and 
denied licensure, but fails to meet either of the remaining criteria for registration as a medical marijuana 
treatment center. 1 Bill's did not have a pending challenge to the denial of its licensure as of January 1, 
2017 and did not have a final score within one point of the highest scoring applicant in its region. 

1 Because Bill's did not meet the threshold criteria for registration, it is unnecessary for the department to make 
any findings as to whether or not Bill's "meets the requirements" of section 381.986, Florida Statutes or Bill's 
demonstration and documentation of its ability to cultivate within 30 days of registration, as required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
FloridaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 
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Bill's Nursery 
Page 2 of 3 
July 13, 2018 

For the foregoing reasons, Bill's Nursery's request for registration as a medical marijuana treatment 
center is denied. 

cc: Nichole Geary, General Counsel 
nichole .geary@flhealth.gov 

Vel Freedman, Boies, Schiller, Flexner LLP 
vfreedman@bsfllp.com 
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Bill's Nursery 
Page 3 of 3 
July 13, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Mission: 
To protect, promo1e & Improve 1he health 
of all people in Florida through integrated 
stats, county & 1X.1mmunlty efforts. 

Bill's Nursery, Inc. 
30210 SW 205th Avenue 
Homestead, FL 33030 

Vision: To be the Healthiest Slate In the Nation 

November 23rd, 2015 

Rick Scott 
Governor 

John H. Annstrong 1 MD, FACS 
State Surgeon General & Secretary 

Re: Low-THC Cannabis Dispensing Organization Application 

Dear Applicant: 

Bill's Nursery, lnc.'s Application to become a Low-THC Cannabis Dispensing Organization for the 
Northeast region has been substantively reviewed, evaluated, and scored by a panel of evaluators 
according to the requirements of Section 381.986, Florida Statutes and Chapter 64-4, of the Florida 
Administrative Code. As Bill's Nursery, Inc. was not the highest scored applicant in the Northeast 
region, your application for the Northeast region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Florida Department of Health 
Office of Compassionate Use 
4052 Bald Cypress Way, Bin #A-06 
Tallahassee, FL 32399-3265 
PHONE: 850/245-4444 • FAX 850/245-4748 

Dr. Celeste Philip 
Deputy Secretary for Health 

www.FlorldaHaalth.gov 
TWITTER:HeaHhyFLA 

FACEBOOK:FLDepartmentofliealfh 
YOUTUBE: fldoh 

FLICKR: HealthyFla 
PINTEREST: HealthyFla 
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Bill's Nursery, Inc. 
November 23 rd, 2015 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial Interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 
32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to {850) 413-8743. Such petition 
must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-106.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Mission: 
To protect, promote & improve the heaHh 
of all people in Florida through integra!ed 
stale, county & community efforls. 

Bill's Nursery, Inc. 
30210 SW 205th Avenue 
Homestead, FL 33030 

Vision: To be the Healthiest State in the Nation 

November 23"\ 2015 

Rick Scott 
Governor 

John H. Armstmng, MD, FACS 
State Surgeon General & Secretary 

Re: Low-THC Cannabis Dispensing Organization Application 

Dear Applicant: 

Bill's Nursery, Inc. 's Application to become a Low-THC Cannabis Dispensing Organization for the 
Southeast region has been substantively reviewed, evaluated, and scored by a panel of evaluators 
according to the requirements of Section 381.986, Florida Statutes and Chapter 64-4, of the Florida 
Administrative Code. As Bill's Nursery, Inc. was not the highest scored applicant in the Southeast 
region, your application for the Southeast region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Florida Department of Health 
Office of Compassionate Use 
4052 Bald Cypress Way, Bin #A-06 
Tallahassee, FL 32399-32&5 
PHONE: 850/2454444 • FAX 850/245-4748 

Dr. Celeste Philip 
Deputy Secretary for Health 

www.FloridaHealth.gov 
TWITTER:HealthyFLA 

FACEBOOK:FLDepartmentofHeallh 
YOUTUBE: fldch 

FLICKR: HealthyFla 
PINTEREST: HeallhyFla 
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Bill's Nursery, Inc. 
November 23rd, 2015 

NOTICE Of RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 
32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such petition 
must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-106.301, as 
applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

NATURE'S WAY NURSERY OF MIAMI, 
INC., 

Petitioner, 

vs. Case Nos. 17-5801RE 
18-0720RU 

FLORIDA DEPARTMENT OF HEALTH, AN 
EXECUTIVE BRANCH AGENCY OF THE 
STATE OF FLORIDA, 

Respondent. 
I ------------------

FINAL ORDER 

These cases came before Administrative Law Judge ("ALJ") 

John G. Van Laningham for final hearing on March 28, 2018, in 

Tallahassee, Florida. 

APPEARANCES 

For Petitioner: Angela D. Miles, Esquire 
Donna Elizabeth Blanton, Esquire 
Rex D. Ware, Esquire 
Radey Law Firm, P.A. 
301 South Bronaugh, Suite 200 
Tallahassee, Florida 32301 

For Respondent: Eduardo S. Lombard, Esquire 
W. Robert Vezina, III, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 

STATEMENT OF THE ISSUES 

The issues to be decided are (i) whether Emergency 

Rule 64ER17-7 (1) (b)- (d) constitutes an invalid exercise of 
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delegated legislative authority, and (ii) whether Respondent's 

scoring methodology, which comprises several policies and 

procedures for determining the aggregate scores of the nurseries 

that applied for Dispensing Organization licenses in 2015, 

constitutes an unadopted rule. 

PRELIMINARY STATEMENT 

On October 19, 2017, Petitioner Nature's Way Nursery of 

Miami, Inc., filed a petition with the Division of Administrative 

Hearings ("DOAH") challenging the validity of Respondent Florida 

Department of Health's Emergency Rule 64ER17-7(1) (b)-(d). This 

rule challenge was originally consolidated with related matters, 

but these other cases were resolved by agreement before final 

hearing, which prompted the entry, on October 31, 2017, of an 

Order Severing Cases that allowed this rule challenge to go 

forward alone. 

On February 12, 2018, Petitioner filed a petition seeking a 

determination that Respondent has been applying unadopted rules in 

violation of section 120.54(1) (a), Florida Statutes. The section 

120.56(4) petition was consolidated with the rule challenge (and a 

related section 120.57(1) proceeding). 

The final hearing of the consolidated proceedings was held on 

March 28, 2018. 

At the final hearing, Petitioner called as witnesses: 

(i) its employee, Beatriz Garces; (ii) the director of 
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Respondent's Office of Medical Marijuana Use, Christian Bax; and 

(iii) an expert in mathematics and statistics, Dr. Ronald W. 

Cornew. Respondent did not present any witnesses. The parties' 

Joint Exhibits 1 through 5 were admitted into evidence without 

objection. Petitioner's Exhibits 1 through 15 and 21 through 29 

were received in evidence, as were Respondent's Exhibits 1 

through 6. Official recognition was taken of Petitioner's 

Exhibits 16 through 20. 

The final hearing transcript was filed on April 9, 2018. 

Both parties timely submitted proposed final orders, which were 

due on May 4, 2018, and these were considered in preparing this 

Final Order. 

Unless otherwise indicated, citations to the official 

statute law of the state of Florida refer to Florida Statutes 

2018. 

FINDINGS OF FACT 

I. BACKGROUND AND PARTIES 

1. Respondent Florida Department of Health (the 

"Department'' or "DOH") is the agency responsible for 

administering and enforcing laws that relate to the general 

health of the people of the state. The Department's 

jurisdiction includes the state's medical marijuana program, 

which the Department oversees. Art. X, § 29, Fla. Const.; 

§ 381.986, Fla. Stat. 
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2. Enacted in 2014, section 381.986, Florida Statutes 

( 2 015) (the "Noneuphoric Cannabis Law") , legalized the use of 

low-THC cannabis by qualified patients having specified 

illnesses, such as cancer and debilitating conditions that 

produce severe and persistent seizures and muscle spasms. The 

Noneuphoric Cannabis Law directed the Department to select one 

dispensing organization ("DO'') for each of five geographic areas 

referred to as the northwest, northeast, central, southwest, and 

southeast regions of Florida. Once licensed, a regional DO 

would be authorized to cultivate, process, and sell medical 

marijuana, statewide, to qualified patients. 

3. Section 381. 98 6 ( 5) (b) , Florida Statutes ( 2 015) , 

prescribed various conditions that an applicant would need to 

meet to be licensed as a DO, and it required the Department to 

"develop an application form and impose an initial application 

and biennial renewal fee." DOH was, further, granted authority 

to "adopt rules necessary to implement" the Noneuphoric Cannabis 

Law. § 381.986(5) (d), Fla. Stat. (2015). 

4. Accordingly, the Department's Office of Compassionate 

Use ("OCU''), which is now known as the Office of Medical 

Marijuana Use, adopted rules under which a nursery could apply 

for a DO license. Incorporated by reference in these rules is a 

form of an Application for Low-THC Cannabis Dispensing 
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Organization Approval ("Application"). See Fla. Ad.min. Code 

R. 64-4.002 (incorporating Form DH9008-OCU-2/2015). 

5. To apply for one of the initial DO licenses, a nursery 

needed to submit a completed Application, including the 

$60,063.00 application fee, no later than July 8, 2015. 11 See 

Fla. Ad.min. Code R. 64-4.002(5). 

6. Petitioner Nature's Way of Miami, Inc. ("Nature's 

Way"), is a nursery located in Miami, Florida, which grows and 

sells tropical plants to big box retailers throughout the 

nation. Nature's Way timely applied to the Department in 2015 

for licensure as a DO in the southeast region. 

II. THE 2015 DO APPLICATION CYCLE 

7. These rule challenges arise from the Department's 

intended denial of Nature's Way's October 19, 2017, application 

for registration as a medical marijuana treatment center 

("MMTC"), which is the name by which DOs are now known. 

Nature's Way asserts that it qualifies for licensure as an MMTC 

because it meets the newly created "One Point Condition," which 

can be satisfied only by a nursery, such as Nature's Way, whose 

2015 application for licensure as a DO was evaluated, scored, 

and not approved as of the enactment, in 2017, of legislation 

that substantially overhauled the Noneuphoric Cannabis Law. See 

Ch. 2017-232, Laws of Fla. The current iteration of section 

5 

111



381.986, in effect as of this writing, will be called the 

"Medical Marijuana Law." 

8. The One Point Condition operates retroactively in that 

it establishes a previously nonexistent basis for licensure that 

depends upon pre-enactment events. This is analogous to the 

legislative creation of a new cause of action, involving as it 

does the imposition of a new duty (to issue licenses) on the 

Department and the bestowal of a new right (to become licensed) 

on former applicants based on their past actions. Facts 

surrounding the inaugural competition under the Noneuphoric 

Cannabis Law for regional DO licenses are material, therefore, 

to the determination not only of whether an applicant for 

licensure as an MMTC under the Medical Marijuana Law meets the 

One Point Condition, but also of the (in)validity of the 

emergency rule at issue, and the (il)legality of the agency 

statements alleged to be rules by definition, upon which the 

Department relies in applying the One Point Condition. To 

understand the issues at hand, it is essential first to become 

familiar with the evaluation and scoring of, and the agency 

actions with respect to, the applications submitted during the 

2015 DO application cycle. 

A. The Competitive, Comparative Evaluation 

9. As stated in the Application, OCU viewed its duty to 

select five regional DOs as requiring OCU to choose "the most 

6 

112



dependable, most qualified" applicant in each region "that can 

consistently deliver high-quality" medical marijuana. For ease 

of reference, such an applicant will be referred to as the 

"Best" applicant for short. Conversely, an applicant not chosen 

by OCU as "the most dependable, most qualified" applicant in a 

given region will be called, simply, "Not Best." 

10. Given the limited number of available DO licenses 

under the Noneuphoric Cannabis Law, the 2015 application process 

necessarily entailed a competition. As the Application 

explained, applicants were not required to meet any "mandatory 

minimum criteria set by the OCU," but would be evaluated 

comparatively in relation to the "other Applicants" for the same 

regional license, using criteria "drawn directly from the 

Statute." 

11. Clearly, the comparative evaluation would require the 

item-by-item comparison of competing applicants, where the 

"items" being compared would be identifiable factors drawn from 

the statute and established in advance. Contrary to the 

Department's current litigating position, however, it is not an 

intrinsic characteristic of a comparative evaluation that 

observations made in the course thereof must be recorded using 

only comparative or superlative adjectives (e.g., least 

qualified, qualified, more qualified, most qualified) . 21 

Moreover, nothing in the Noneuphoric Cannabis Law, the 
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Application, or Florida Administrative Code Rule 64-4.002 stated 

expressly, or necessarily implied, that in conducting the 

comparative evaluation, OCU would not quantify (express 

numerically an amount denoting) the perceived margins of 

difference between competing applications. Quite the opposite 

is true, in fact, because, as will be seen, rule 64-4.002 

necessarily implied, if it did not explicitly require, that the 

applicants would receive scores which expressed their relative 

merit in interpretable intervals. 

12. Specifically, the Department was required to 

"substantively review, evaluate, and score'' all timely submitted 

and complete applications. Fla. Admin. Code R. 64-4. 002 (5) (a). 

This evaluation was to be conducted by a three-person committee 

(the "Reviewers"), each member of which had the duty to 

independently review and score each application. See Fla. 

Admin. Code R. 64-4. 002 (5) (b). The applicant with the "highest 

aggregate score" in each region would be selected as the 

Department's intended licensee for that region. 

13. A "score" is commonly understood to be "a number that 

expresses accomplishment (as in a game or test) or excellence 

(as in quality) either absolutely in points gained or by 

comparison to a standard." See "Score," Merriam-Webster.com, 

http://www.merriam-webster.com (last visited May 30, 2018). 

Scores are expressed in cardinal numbers, which show quantity, 
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e.g., how many or how much. When used as a verb in this 

context, the word "score" plainly means "to determine the merit 

of," or to "grade," id., so that the assigned score should be a 

cardinal number that tells how much quality the graded 

application has as compared to the competing applications. The 

language of the rule leaves little or no doubt that the 

Reviewers were supposed to score the applicants in a way that 

quantified the differences between them, rather than with 

superlatives such as "more qualified" and "most qualified" (or 

numbers that merely represented superlative adjectives). 

14. By rule, the Department had identified the specific 

items that the Reviewers would consider during the evaluation. 

These items were organized around five subjects, which the 

undersigned will refer to as Topics. The five Topics were 

Cultivation, Processing, Dispensing, Medical Director, and 

Financials. Under the Topics of Cultivation, Processing, and 

Dispensing were four Subtopics (the undersigned's term): 

Technical Ability; Infrastructure; Premises, Resources, 

Personnel; and Accountability. 

15. In the event, the 12 Topic-Subtopic combinations 

(e.g., Cultivation-Technical Ability, Cultivation

Infrastructure), together with the two undivided Topics (i.e., 

Medical Director and Financials), operated as 14 separate 
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evaluation categories. The undersigned refers to these 

14 categories as Domains. 

16. The Department assigned a weight (by rule) to each 

Topic, denoting the relative importance of each in assessing an 

applicant's overall merit. The Subtopics, in turn, were worth 

25% of their respective Topics' scores, so that a Topic's raw or 

unadjusted score would be the average of its four Subtopics' 

scores, if it had them. The 14 Domains and their associated 

weights are shown in the following table: 

CULTIVATION 30% 

1. Cultivation - Technical Ability 25% out of 30% 

2. Cultivation - Infrastructure 25% out of 30% 

3. Cultivation - Premises, Resources, 25% out of 30% 
Personnel 

4. Cultivation - Accountability 25% out of 30% 

PROCESSING 30% 

5. Processing - Technical Ability 25% out of 30% 

6. Processing - Infrastructure 25% out of 30% 

7. Processing: Premises, Resources, 25% out of 30% 
Personnel 

8. Processing: Accountability 25% out of 30% 

DISPENSING 15% 

9. Dispensing: Technical Ability 25% out of 15% 

10. Dispensing: Infrastructure 25% out of 15% 

11. Dispensing: Premises, Resources, 25% out of 15% 
Personnel 
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12. Dispensing: Accountability 25% out of 15% 

13. MEDICAL DIRECTOR 5% 

14. FINANCIALS 20% 

17. If there were any ambiguity in the meaning of the word 

"score" as used in rule 64-4.002(5) (b), the fact of the 

weighting scheme removes all uncertainty, because in order to 

take a meaningful percentage (or fraction) of a number, the 

number must signify a divisible quantity, or else the reduction 

of the number, x, to say, 20% of x, will not be interpretable. 

Some additional explanation here might be helpful. 

18. If the number 5 is used to express how much of 

something we have, e.g., 5 pounds of flour, we can comprehend 

the meaning of 20% of that value (1 pound of flour). On the 

other hand, if we have coded the rank of "first place" with the 

number 5 (rather than, e.g., the letter A, which would be 

equally functional as a symbol), the meaning of 20% of that 

value is incomprehensible (no different, in fact, than the 

meaning of 20% of A). To be sure, we could multiply the 

number 5 by 0.20 and get 1, but the product of this operation, 

despite being mathematically correct (i.e., true in the 

abstract, as a computational result), would have no contextual 

meaning. This is because 20% of first place makes no sense. 

Coding the rank of first place with the misleading symbol of 
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"5 points" would not help, either, because the underlying 

referent-still a position, not a quantity-is indivisible no 

matter what symbol it is given. 31 

19. We can take this analysis further. The weighting 

scheme clearly required that the points awarded to an applicant 

for each Topic must contribute a prescribed proportionate share 

both to the applicant's final score per Reviewer, as well as to 

its aggregate score. For example, an applicant's score for 

Financials had to be 20% of its final Reviewer scores and 20% of 

its aggregate score, fixing the ratio of unweighted Financials 

points to final points (both Reviewer and aggregate) at 5:1. 

For this to work, a point scale having fixed boundaries had to 

be used, and the maximum number of points available for the 

final scores needed to be equal· to the maximum number of points 

available for the raw (unweighted) scores at the Topic level. 

In other words, to preserve proportionality, if the applicants 

were scored on a 100-point scale, the maximum final score had to 

be 100, and the maximum raw score for each of the five Topics 

needed to be 100, too. 

20. The reasons for this are as follows. If there were no 

limit to the number of points an applicant could earn at the 

Topic level (like a baseball game), the proportionality of the 

weighting scheme could not be maintained; an applicant might run 

up huge scores in lower-weighted Topics, for example, making 
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them proportionately more important to its final score than 

higher-weighted Topics. Similarly, if the maximum number of 

points available at the Topic level differed from the maximum 

number of points available as a final score, the proportionality 

of the weighting scheme (the prescribed ratios) would be upset, 

obviously, because, needless to say, 30% of, e.g., 75 points is 

not equal to 30% of 100 points. 

21. If a point scale is required to preserve 

proportionality, and it is, then so, too, must the intervals 

between points be the same, for all scores, in all categories, 

or else the proportionality of the weighting scheme will fail. 

For a scale to be uniform and meaningful, which is necessary to 

maintain the required proportionality, the points in it must be 

equidistant from each other; that is, the interval between 4 

and 5, for example, needs to be the same as the interval 

between 2 and 3, and the distance between 85 and 95 (if the 

scale goes that high) has to equal that between 25 and 35. 41 

When the distances between values are known, the numbers are 

said to express interval data. 51 

22. Unless the distances between points are certain and 

identical, the prescribed proportions of the weighting scheme 

established in rule 64-4.002 will be without meaning. Simply 

stated, there can be no sense of proportion without 

interpretable intervals. We cannot say that a 5:1 relationship 

13 

119



exists between two point totals (scores) if we have no idea what 

the distance is between 5 points and 1 point. 

23. The weighting system thus necessarily implied that the 

"scores" assigned by the Reviewers during the comparative 

evaluation would be numerical values (points) that (i) expressed 

quantity; (ii) bore some rational relationship to the amount of 

quality the Reviewer perceived in an applicant in relation to 

the other applicants; and (iii) constituted interval data. In 

other words, the rule unambiguously required that relative 

quality be counted (quantified), not merely coded. 

B. The Scoring Methodology: Interval Coding 

24. In performing the comparative evaluation of the 

initial applications filed in 2015, the Reviewers were required 

to use Form DH8007-OCU-2/2015, "Scorecard for Low-THC Cannabis 

Dispensing Organization Selection" (the "Scorecard"), which is 

incorporated by reference in rule 64-4. 002 (5) (a). There are no 

instructions on the Scorecard. The Department's rules are 

silent to how the Reviewers were supposed to score applications 

using the Scorecard, and they provide no process for generating 

aggregate scores from Reviewer scores. 

25. To fill these gaps, the Department devised several 

policies that governed its free-form decision-making in the run

up to taking preliminary agency action on the applications. 

Regarding raw scores, the Department decided that the Reviewers 
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would sort the applications by region and then rank the 

applications, from best to worst, on a per-Domain basis, so that 

each Reviewer would rank each applicant 14 times (the "Ranking 

Policy") . 

26. An applicant's raw Domanial score would be its 

position in the ranking, from 1 to x, where x was both (i) equal 

to the number of applicants within the region under review and 

(ii) the number assigned to the rank of first place (or Best). 

In other words, the Reviewer's judgments as to the descending 

order of suitability of the competing applicants, per Domain, 

were symbolized or coded with numbers that the Department called 

"rank scores," and which were thereafter used as the applicants' 

raw Domanial scores. 

27. To be more specific, in a five-applicant field such as 

the southeast region, the evaluative judgments of the Reviewers 

were coded as follows: 

Evaluative Judgment Symbol ("Rank Score") 
Best qualified applicant ("Best") 5 points 
Less qualified than the best qualified 4 points 
applicant, but better qualified than 
all other applicants ("Second Best") 
Less qualified than two better 3 points 
qualified applicants, but better 
qualified than all other applicants 
( "Third Best") 
Less qualified than three better 2 points 
qualified applicants, but better 
qualified than all other applicants 
( "Fourth Best") 
Less qualified than four better 1 point 
qualified applicants ("Fifth Best") 
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28. The Department's unfortunate decision to code the 

Reviewers' qualitative judgments regarding positions in rank 

orders with symbols that look like quantitative judgments 

regarding amounts of quality led inexorably to extremely 

misleading results. The so-called "rank scores" give the false 

impression of interval data, tricking the consumer (and 

evidently the Department, too) into believing that the distance 

between scores is certain and the same; that, in other words, an 

applicant with a "rank score" of 4 is 2 points better than an 

applicant with a "rank score" of 2. If this deception had been 

intentional (and, to be clear, there is no evidence it was), we 

could fairly call it fraud. Even without bad intent, the 

decision to code positions in ranked series with ''scores" 

expressed as "points" was a colossal blunder that turned the 

scoring process into a dumpster fire. 

29. Before proceeding, it must be made clear that an 

applicant's being ranked Best in a Domain meant only that, as 

the highest-ranked applicant, it was deemed more suitable, by 

some unknown margin, than all the others within the group. By 

the same token, to be named Second Best meant only that this 

applicant was less good, in some unknown degree, than the Best 

applicant, and better, in some unknown degree, than the Third 

Best and remaining, lower-ranked applicants. The degree of 

difference in suitability between any two applicants in any 
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Domanial ranking might have been a tiny sliver or a wide gap, 

even if they occupied adjacent positions, e.g., Second Best and 

Third Best. The Reviewers made no findings with respect to 

degrees of difference. Moreover, it cannot truthfully be 

claimed that the interval between, say, Second Best and Third 

Best is the same as that between Third Best and Fourth Best, for 

there exists no basis in fact for such a claim. 

30. In sum, the Department's Domanial "rank scores" merely 

symbolized the applicants' positions in sets of ordered 

applications. Numbers which designate the respective places 

(ranks) occupied by items in an ordered list are called ordinal 

numbers. The type of non-metric data that the "rank scores" 

symbolize is known as ordinal data, meaning that although the 

information can be arranged in a meaningful order, there is no 

unit or meter by which the intervals between places in the 

ranking can be measured. 

31. Because it is grossly misleading to refer to positions 

in a ranking as "scores" counted in "points," the so-called 

"rank scores" will hereafter be referred to as "Ordinals"-a 

constant reminder that we are working with ordinal data. This 

is important to keep in mind because, as will be seen, there are 

limits on the kinds of mathematical manipulation that can 

appropriately be carried out with ordinal data. 
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32. The Department's policy of coding positions in a rank 

order with "rank scores" expressed as "points" will be called 

the "Interval Coding Policy.'' In conducting the evaluation, the 

Reviewers followed the Ranking Policy and Interval Coding Policy 

(collectively, the "Rank Scores Policies"). 

C. The Computational Methodology: 
and More 

Interval Statements 

33. Once the Reviewers finished evaluating and coding the 

applications, the evaluative phase of the Department's free-form 

process was concluded. The Reviewers had produced a dataset of 

Domanial Ordinals-42 Domanial Ordinals for each applicant to be 

exact-that collectively comprised a compilation of information, 

stored in the scorecards. This universe of Domanial Ordinals 

will be called herein the "Evaluation Data." The Department 

would use the Evaluation Data in the next phase of its free-form 

process as grounds for computing the applicants' aggregate 

scores. 

34. Rule 64-4. 002 (5) (b) provides that "scorecards from 

each reviewer will be combined to generate an aggregate score 

for each application. The Applicant with the highest aggregate 

score in each dispensing region shall be selected as the 

region's Dispensing Organization." Notice that the rule here 

switches to the passive voice. The tasks of (i) "combin[ing]" 

scorecards to "generate" aggregate scores and of 
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(ii) "select[ing]'' regional DOs were not assigned to the 

Reviewers, whose work was done upon submission of the 

scorecards. 

35. As mentioned previously, the rule does not specify how 

the Evaluation Data will be used to generate aggregate scores. 

The Department formulated extralegal policies 61 for this purpose, 

which can be stated as follows: (i) the Ordinals, which in 

actuality are numeric code for uncountable information content, 

shall be deemed real (counted) points, i.e., equidistant units 

of measurement on a 5-point interval scale (the "Deemed Points 

Policy"); (ii) in determining aggregate scores, the three 

Reviewer scores will be averaged instead of added together, so 

that "aggregate score" means "average Reviewer score" (the 

"Aggregate Definition"); and (iii) the results of mathematical 

computations used to determine weighted scores at the Reviewer 

level and, ultimately, the aggregate scores themselves will be 

carried out to the fourth decimal place (the "Four Decimal 

Policy"). Collectively, these three policies will be referred 

to as the "Generation Policies." The Department's "Scoring 

Methodology" comprises the Rank Scores Policies and the 

Generation Policies. 

36. The Department's computational process for generating 

aggregate scores operated like this. For each applicant, a 

Reviewer final score was derived from each Reviewer, using that 
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Reviewer's 14 Domanial Ordinals for the applicant. For each of 

the subdivided Topics (Cultivation, Processing, and Dispensing), 

the mean of the Reviewer's four Domanial Ordinals for the 

applicant (one Domanial Ordinal for each Subtopic) was 

determined by adding the four numbers (which, remember, were 

whole numbers as discussed above) and dividing the sum by 4. 

The results of these mathematical operations were reported to 

the second decimal place. (The Reviewer raw score for each of 

the subdivided Topics was, in other words, the Reviewer's 

average Subtopic Domanial Ordinal.) For the undivided Topics of 

Medical Director and Financials, the Reviewer raw score was 

simply the Domanial Ordinal, as there was only one Domanial 

Ordinal per undivided Topic. The five Reviewer raw Topic scores 

(per Reviewer) were then adjusted to account for the applicable 

weight factor. So, the Reviewer raw scores for Cultivation and 

Processing were each multiplied by 0.30; raw scores for 

Dispensing were multiplied by 0.15; raw scores (Domanial 

Ordinals) for Medical Director were multiplied by 0.05; and raw 

scores (Domanial Ordinals) for Financials were multiplied 

by 0.20. These operations produced five Reviewer weighted-Topic 

scores (per Reviewer), carried out (eventually) to the fourth 

decimal place. The Reviewer final score was computed by adding 

the five Reviewer weighted-Topic scores. Thus, each applicant 

20 

126



wound up with three Reviewer final scores, each reported to the 

fourth decimal place pursuant to the Four Decimal Policy. 

37. The computations by which the Department determined 

the three Reviewer final scores are reflected (but not shown) in 

a "Master Spreadsheet" 71 that the Department prepared. 

Comprising three pages (one for each Reviewer), the Master 

Spreadsheet shows all of the Evaluation Data, plus the 15 

Reviewer raw Topic scores per applicant, and the three Reviewer 

final scores for each applicant. Therein, the Reviewer final 

scores of Reviewer 2 and Reviewer 3 were not reported as numbers 

having five significant digits, but were rounded to the nearest 

hundredth. 

38. To generate an applicant's aggregate score, the 

Department, following the Aggregate Definition, computed the 

average Reviewer final score by adding the three Reviewer final 

scores and dividing the sum by 3. The result, under the Four 

Decimal Policy, was carried out the ten-thousandth decimal 

point. The Department referred to the aggregate score as the 

"final rank'' in its internal worksheets. The Department further 

assigned a "regional rank'' to each applicant, which ordered the 

applicants, from best to worst, based on their aggregate scores. 

Put another way, the regional rank was an applicant's Ultimate 

Ordinal. 
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39. The Reviewer final scores and the "final ranks" (all 

carried out to the fourth decimal place), together with the 

"regional ranks," are set forth in a table the Department has 

labeled its November 2015 Aggregated Score Card (the "Score 

Card"). The Score Card does not contain the Evaluation Data. 

D. Preliminary Agency Actions 

40. Once the aggregate scores had been computed, the 

Department was ready to take preliminary agency action on the 

applications. As to each application, the Department made a 

binary decision: Best or Not Best. The intended action on the 

applications of the five Best applicants (one per region), which 

were identified by their aggregate scores (highest per region), 

would be to grant them. Each of the Not Best applicants, so 

deemed due to their not having been among the highest scored 

applicants, would be notified that the Department intended to 

deny its application. The ultimate factual determination that 

the Department made for each application was whether the 

applicant was, or was not, the most dependable, most qualified 

nursery as compared to the alternatives available in a 

particular region. 

E. Clear Points of Entry 

41. Letters dated November 23, 2015, were sent to the 

applicants informing them either that "your application received 

the highest score" and thus is granted, or that because ''[you 
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were] not the highest scored applicant in [your] region, your 

application. is denied," whichever was the case. The 

letters contained a clear point of entry, which concluded with 

the usual warning that the "[f]ailure to file a petition within 

21 days shall constitute a waiver of the right to a hearing on 

this agency action." 81 (Emphasis added). 

42. Nature's Way decided not to request a hearing in 2015, 

and therefore it is undisputed that the Department's proposed 

action, i.e., the denial of Nature's Way's application because 

the applicant was not deemed to be the most dependable, most 

qualified nursery for purposes of selecting a DO for the 

southeast region, became final agency action without a formal 

hearing, the right to which Nature's Way elected to waive. 

43. The Department argues that Nature's Way thereby 

waived, forever and for all purposes, the right to a hearing on 

the question of whether its aggregate score of 2.8833 and 

Costa's aggregate score of 4.4000 (highest in the southeast 

region)-which the Department generated using the Scoring 

Methodology-are, in fact, true as interval statements of 

quantity. (Note that if these scores are false as interval 

data, as Nature's Way contends, then the statement that Costa's 

score exceeds Nature's Way's score by 1.5167 points is false, 

also, because it is impossible to calculate a true, 

interpretable difference (interval) between two values unless 
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those values are expressions of quantified data.· Simply put, 

you cannot subtract Fourth Best from Best.) 

44. The Department's waiver argument, properly understood, 

asserts that Nature's Way is barred by administrative finality 

from "relitigating" matters, such as the truth of the aggregate 

scores as quantifiable facts, which were supposedly decided 

conclusively in the final agency action on its DO application in 

2015. To successfully check Nature's Way with the affirmative 

defense of administrative finality, the Department needed to 

prove that the truth of the aggregate scores, as measurable 

quantities, was actually adjudicated (or at least judicable) in 

2015, so that the numbers 2.8833 and 4.4000 are now 

incontestably true interval data, such that one figure can 

meaningfully be subtracted from the other for purposes of 

applying the One Point Condition. 

45. The Department's affirmative defense of collateral 

estoppel/issue preclusion was rejected in the related disputed

fact proceeding, which is the companion to this litigation, 

based on the undersigned's determination that the truth of the 

aggregate scores as statements of fact expressing interval data 

had never been previously adjudicated as between the Department 

and Nature's Way. See Nature's Way Nursery of Miami, Inc. v. 

Dep't of Health, Case No. 18-0721 (Fla. DOAH June 15, 2018). 
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F. The Ambiguity of the Aggregate Scores 

46. There is a strong tendency to look at a number such 

as 2.8833 and assume that it is unambiguous-and, indeed, the 

Department is unquestionably attempting to capitalize on that 

tendency. But numbers can be ambiguous. 91 The aggregate scores 

are, clearly, open to interpretation. 

47. To begin, however, it must be stated up front that 

there is no dispute about the existence of the aggregate scores. 

It is an undisputed historical fact, for example, that Nature's 

Way had a final ranking (aggregate score) of 2.8833 as computed 

by the Department in November 2015. There is likewise no 

dispute that Costa's Department-computed aggregate score 

was 4.4000. In this sense, the scores are historical facts-

relevant ones, too, since an applicant needed to have had an 

aggregate score in 2015 to take advantage of the One Point 

Condition enacted in 2017. 

48. The existence of the scores, however, is a separate 

property from their meaning. Clearly, the aggregate scores that 

exist from history purport to convey information about the 

applicants; in effect, they are statements. The ambiguity 

arises from the fact that each score could be interpreted as 

having either of two different meanings. On the one hand, an 

aggregate score could be understood as a numerically coded non-

quantity, namely a rank. In other words, the aggregate scores 
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could be interpreted reasonably as ordinal data. On the other 

hand, an aggregate score could be understood as a quantified 

measurement taken in units of equal value, i.e., interval data. 

49. In 2015, the Department insisted (when it suited its 

purposes) that the aggregate scores were numeric shorthand for 

its discretionary value judgments about which applicants were 

best suited, by region, to be DOs, reflecting where the 

applicants, by region, stood in relation to the best suited 

applicants and to each other. The Department took this position 

because it wanted to limit the scope of the formal hearings 

requested by disappointed applicants to reviewing its decisions 

for abuse of discretion. 

50. Yet, even then, the Department wanted the aggregate 

scores to be seen as something more rigorously determined than a 

discretionary ranking. Scores such as 2.8833 and 3.2125 plainly 

connote a much greater degree of precision than "these 

applicants are less qualified than others." Indeed, in one 

formal hearing, the Department strongly implied that the 

aggregate scores expressed interval data, arguing that they 

showed "the [Department's position regarding the] order of 

magnitude" of the differences in "qualitative value" between the 

applicants, so that a Fourth Best applicant having a score 

of 2.6458 was asserted to be ''far behind" the highest-scored 

applicant whose final ranking was 4.1042. 101 A ranking, of 
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course, expresses order but not magnitude; interval data, in 

contrast, expresses both order and magnitude, and it is factual 

in nature, capable of being true or false. 

51. In short, as far as the meaning of the aggregate 

scores is concerned, the Department has wanted to have it both 

ways. 

52. Currently, the Department is all-in on the notion that 

the aggregate scores constitute precise interval data, i.e., 

quantified facts. In its Proposed Recommended Order in Case 

No. 18-0721, 111 on page 11, the Department argues that "Nature's 

Way does not meet the within-one-point requirement" because 

"Nature's Way's Final Rank [aggregate score of 2.8833] is 1.5167. 

points less than the highest Final Rank [Cost's aggregate 

score, 4.4000] in its region." This is a straight-up statement 

of fact, not a value judgment or policy preference. Moreover, 

it is a statement of fact which is true only if the two 

aggregate scores being compared (2.8833 and 4.4000), themselves, 

are true statements of quantifiable fact about the respective 

applicants. 

53. The Department now even goes so far as to claim that 

the aggregate score is the precise and true number (quantity) of 

points that an applicant earned as a matter of fact. On page 6 

of its Proposed Final Order, the Department states that Costa 

"earned a Final Rank of 4.4000" and that Nature's Way had an 
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"earned Final Rank of 2.8833.'' In this view, the scores tell us 

not that, in the Department's discretionary assignment of value, 

Costa was better suited to be the DO for the southeast region, 

but rather that (in a contest, it is insinuated, the Department 

merely refereed) Costa outscored Nature's Way by exactly 1.5167 

points-and that the points have meaning as equidistant units of 

measurement. 

54. The Department is plainly using the aggregate scores, 

today, as interval statements of quantifiable fact, claiming 

that Nature's Way "earned" exactly 2.8833 points on a 5-point 

scale where each point represents a standard unit of 

measurement, while Costa "earned" 4.4000 points; this, again, 

is the only way it would be correct to say that Costa 

was 1.5167 points better than Nature's Way. Indeed, Emergency 

Rule 64ER17-7 (the "Emergency Rule") purports to codify this 

interpretation of the aggregate scores-and to declare that the 

2015 aggregate scores are true as interval data. 

III. ENACTMENT OF THE MEDICAL MARIJUANA LAW 

55. Effective January 3, 2017, Article X of the Florida 

Constitution was amended to include a new section 29, which 

addresses medical marijuana production, possession, dispensing, 

and use. Generally speaking, section 29 expands access to 

medical marijuana beyond the framework created by the Florida 

Legislature in 2014. 
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56. To implement the newly adopted constitutional 

provisions and "create a unified regulatory structure," the 

legislature enacted the Medical Marijuana Law, which 

substantially revised section 381.986 during the 2017 Special 

Session. Ch. 2017-232, § 1, Laws of Fla. Among other things, 

the Medical Marijuana Law establishes a licensing protocol for 

ten new MMTCs. The relevant language of the new statute states: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical 
marijuana treatment centers to ensure 
reasonable statewide accessibility and 
availability as necessary for qualified 
patients registered in the medical marijuana 
use registry and who are issued a physician 
certification under this section. 

* * * 

2. The department shall license as medical 
marijuana treatment centers 10 applicants 
that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later 
than August 1, 2017, the department shall 
license any applicant whose application was 
reviewed, evaluated, and scored by the 
department and which was denied a dispensing 
organization license by the department under 
formers. 381.986, Florida Statutes 2014; 
which had one or more administrative or 
judicial challenges pending as of January 1, 
2017, or had a final ranking within one 
point of the highest final ranking in its 
region under formers. 381.986, Florida 
Statutes 2014; which meets the requirements 
of this section; and which provides 
documentation to the department that it has 
the existing infrastructure and technical 
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and technological ability to begin 
cultivating marijuana within 30 days after 
registration as a medical marijuana 
treatment center. 

§ 381.986, Fla. Stat. (Emphasis added: The underscored 

provision is the One Point Condition). 

57. The legislature granted the Department rulemaking 

authority, as needed, to implement the provisions of 

section 381.986(8). § 381.986(8) (k), Fla. Stat. In addition, 

the legislature authorized the Department to adopt emergency 

rules pursuant to section 120.54(4), as necessary to implement 

section 381.986, without having to find an actual emergency, as 

otherwise required by section 120.54(4) (a). Ch. 2017-232, § 14, 

at 45, Laws of Fla. 

IV. IMPLEMENTATION OF THE ONE POINT CONDITION AND ADOPTION OF 
THE EMERGENCY RULE 

58. The One Point Condition went into effect on June 23, 

2017. Ch. 2017-232, § 20, Laws of Fla. Thereafter, the 

Department issued a license to Sun Bulb Nursery (a 2015 DO 

applicant in the southwest region), because the Department 

concluded that Sun Bulb's final ranking was within one point of 

the highest final ranking in the southwest region. 121 

59. Keith St. Germain Nursery Farms ("KSG"), like Nature's 

Way a 2015 DO applicant for the southeast region, requested MMTC 

registration pursuant to the One Point Condition in June 2017. 

In its request for registration, KSG asserted that the One Point 
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Condition is ambiguous and proposed that the Department either 

calculate the one-point difference based on the regional ranks 

set forth in the Score Card (KSG was the regional Second Best, 

coded as Ultimate Ordinal 4) or round off the spurious decimal 

points in the aggregate scores when determining the one-point 

difference. 

60. The Department preliminarily denied KSG's request for 

MMTC registration in August 2017. 

Department stated in part: 

In its notice of intent, the 

The highest-scoring entity in the Southeast 
Region, Costa Nursery Farms, LLC, received a 
final aggregate score of 4.4000. KSG 
received a final aggregate score of 3.2125. 
Therefore, KSG was not within one point of 
Costa Farms. 

KSG requested a disputed-fact hearing on this proposed agency 

action and also filed with DOAH a Petition for Formal 

Administrative Hearing and Administrative Determination 

Concerning Unadopted Rules, initiating Keith St. Germain Nursery 

Farms v. Florida Department of Health, DOAH Case No. 17-5011RU 

("KSG's Section 120.56(4) Proceeding"). KSG's Section 120.56(4) 

Proceeding, which Nature's Way joined as a party by 

intervention, challenged the legality of the Department's 

alleged unadopted rules for determining which of the 2015 DO 

applicants were qualified for licensure pursuant to the One 

Point Condition. 
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61. Faced with the KSG litigation, the Department adopted 

Emergency Rule 64ER17-3, which stated in relevant part: 

(1) For the purposes of implementing 
s. 381.986(8) (a)2.a., F.S., the following 
words and phrases shall have the meanings 
indicated: 

(a) Application - an application to be a 
dispensing organization under former 
s. 381.986, F.S. (2014), that was timely 
submitted in accordance with Rule 64-
4.002(5) of the Florida Administrative Code 
(2015) . 

(b) Final Ranking - an applicant's 
aggregate score for a given region as 
provided in the column titled "Final Rank" 
within the November 2015 Aggregated Score 
Card, incorporated by reference and 
available at [hyperlink omitted], as the 
final rank existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank 
with the highest point value for a given 
region, consisting of an applicant's 
aggregate score as provided in the column 
titled "Final Rank" within the November 2015 
Aggregated Score Card, as the final rank 
existed on November 23, 2015. 

(d) Within One Point - one integer (i.e., 
whole, non-rounded number) carried out to 
four decimal points (i.e., 1.0000) by 
subtracting an applicant's final ranking 
from the highest final ranking in the region 
for which the applicant applied. 

(e) Qualified 2015 Applicant - an 
individual or entity whose application was 
reviewed, evaluated, and scored by the 
department and that was denied a dispensing 
organization license under former 
s. 381.986, F.S. (2014) and either: (1) had 
one or more administrative or judicial 
challenges pending as of January 1, 2017; or 
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(2) had a final ranking within one point of 
the highest final ranking in the region for 
which it applied, in accordance with Rule 
64-4.002(5) of the Florida Administrative 
Code (2015). 

The Department admits that not much analysis or thought was 

given to the development of this rule, which reflected the 

Department's knee-jerk conclusion that the One Point Condition's 

use of the term "final ranking" clearly and unambiguously 

incorporated the applicants' "aggregate scores" (i.e., "final 

rank" positions), as stated in the Score Card, into the statute. 

In any event, the rule's transparent purpose was to adjudicate 

the pending licensing dispute with KSG and shore up the 

Department's ongoing refusal (in Department of Health Case 

No. 2017-0232) to grant KSG a formal disputed-fact hearing on 

the proposed denial of its application. Naturally, the 

Department took the position that rule 64ER17-3 had settled all 

possible disputes of material fact, once and for all, as a 

matter of law. 

62. In a surprising about-face, however, on October 26, 

2017, the Department entered into a settlement agreement with 

KSG pursuant to which the Department agreed to register KSG as 

an MMTC. The Department issued a Final Order Adopting 

Settlement Agreement with KSG on October 30, 2017. That same 

day (and in order to effectuate the settlement with KSG), the 

Department issued the Emergency Rule. The Emergency Rule amends 
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former rule 64ER17-3 to expand the pool of Qualified 2015 

Applicants by exactly one, adding KSG-not by name, of course, 

but by deeming all the regional Second Best applicants to be 

Within One Point. Because KSG was the only 2015 applicant 

ranked Second Best in its region that did not have an aggregate 

score within one point of its region's Best applicant in 

accordance with rule 64ER17-3, KSG was the only nursery that 

could take advantage of the newly adopted provisions. 

63. As relevant, the Emergency Rule provides as follows: 

This emergency rule supersedes the emergency 
rule 64ER17-3 which was filed and effective 
on September 28, 2017. 

(1) For the purposes of implementing 
s. 381.986(8) (a)2.a., F.S., the following 
words and phrases shall have the meanings 
indicated: 

(a) Application - an application to be a 
dispensing organization under former 
s. 381.986, F.S. (2014), that was timely 
submitted in accordance with Rule 64-
4.002(5) of the Florida Administrative Code 
(2015). 

(b) Final Ranking - an applicant's 
aggregate score for a given region as 
provided in the column titled "Final Rank" 
or the applicant's regional rank as provided 
in the column titled "Regional Rank" within 
the November 2015 Aggregated Score Card, 
incorporated by reference and available at 
[hyperlink omitted], as the final rank 
existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank 
with the highest point value for a given 
region, consisting of an applicant's 
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aggregate score as provided in the column 
titled "Final Rank" or the applicant's 
regional rank as provided in the column 
titled "Regional Rank" within the November 
2015 Aggregated Score Card, as the final 
rank existed on November 23, 2015. 

(d) Within One Point - for the aggregate 
score under the column "Final Rank" one 
integer (i.e., whole, non-rounded number) 
carried out to four decimal points (i.e., 
1.0000) or for the regional rank under the 
column "Regional Rank" one whole number 
difference, by subtracting an applicant's 
final ranking from the highest final ranking 
in the region for which the applicant 
applied. 

(e) Qualified 2015 Applicant - an 
individual or entity whose application was 
reviewed, evaluated, and scored by the 
department and that was denied a dispensing 
organization license under former 
s. 381.986, F.S. (2014) and either: (1) had 
one or more administrative or judicial 
challenges pending as of January 1, 2017; or 
(2) had a final ranking within one point of 
the highest final ranking in the region for 
which it applied, in accordance with 
Rule 64-4.002(5) of the Florida 
Administrative Code (2015). 

(Emphasis added). 

64. In a nutshell, the Emergency Rule provides that an 

applicant meets the One Point Condition if either (i) the 

difference between its aggregate score and the highest regional 

aggregate score, as those scores were determined by the 

Department effective November 23, 2015, is less than or equal to 

1.0000; or (ii) its regional rank, as determined by the 

Department effective November 23, 2015, is Second Best. 
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A number of applicants satisfy both criteria, e.g., 3 Boys, 

McCrory's, Chestnut Hill, and Alpha (northwest region). Some, 

in contrast, meet only one or the other. Sun Bulb, Treadwell, 

and Loop's, for example, meet (i) but not (ii). 

meets (ii) but not (i). 

KSG, alone, 

65. The Department has been unable to come up with a 

credible, legally cohesive explanation for the amendments that 

distinguish the Emergency Rule from its predecessor. On the one 

hand, Christian Bax testified that KSG had persuaded the 

Department that "within one point" meant, for purposes of the 

One Point Condition, Second Best (or "second place''), and that 

this reading represented a reasonable interpretation of a 

"poorly crafted sentence" using an "unartfully crafted term," 

i.e., "final ranking." On the other hand, the Department argues 

in its Proposed Final Order (on page 17) that the One Point 

Condition's "plain language reflects the legislature's intent 

that the 'second-best' applicant in each region (if otherwise 

qualified) be licensed as an MMTC." (Emphasis added). 

Logically, of course, the One Point Condition cannot be both 

"poorly crafted" (i.e., ambiguous) and written in "plain 

language" (i.e., unambiguous); legally, it must be one or the 

other. Put another way, the One Point Condition either must be 

construed, which entails a legal analysis known as statutory 

interpretation that is governed by well-known canons of 
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construction and results in a legal ruling declaring the meaning 

of the ambiguous terms, or it must be applied according to its 

plain language, if (as a matter of law) it is found to be 

unambiguous. 

66. Obviously, as well, the One Point Condition, whether 

straightforward or ambiguous, cannot mean both within one point 

and within one place, since these are completely different 

statuses. If the statute is clear and unambiguous, only one of 

the alternatives can be correct; if ambiguous, either might be 

permissible, but not both simultaneously. 

67. By adopting the Emergency Rule, the Department took a 

position in direct conflict with the notion that the One Point 

Condition is clear and unambiguous; its reinterpretation of the 

statute is consistent only with the notion that the statute is 

ambiguous, and its present attempt to disown that necessarily 

implicit conclusion is rejected. The irony is that the 

Department surrendered the high ground of statutory unambiguity, 

which it initially occupied and stoutly defended, to take up an 

indefensible position, where, instead of choosing between two 

arguably permissible, but mutually exclusive, interpretations, 

as required, it would adopt both interpretations. The only 

reasonable inference the undersigned can draw from the 

Department's bizarre maneuver is that the Emergency Rule is not 

the product of high-minded policy making but rather a litigation 
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tactic, which the Department employed as a necessary step to 

resolve the multiple disputes then pending between it and KSG. 

The Emergency Rule was adopted to adjudicate the KSG disputes in 

KSG's favor, supplanting the original rule that was adopted to 

adjudicate the same disputes in the Department's favor. 

V. THE IRRATIONALITY OF THE SCORING METHODOLOGY 

68. The Department committed a gross conceptual error when 

it decided to treat ordinal data as interval data under its 

Interval Coding and Deemed Points Policies. Sadly, there is no 

way to fix this problem retroactively; no formula exists for 

converting or translating non-metric data such as rankings 

(which, for the most part, cannot meaningfully be manipulated 

mathematically) into quantitative data. Further, the defect in 

the Department's "scoring" process has deprived us of essential 

information, namely, actual measurements. 

A. A Second Look at the Department's Scoring Methodology 

69. The Department's Scoring Methodology was described 

above. Nevertheless, for purposes of explicating just how 

arbitrary and capricious were the results of this process, and 

to shed more light on the issues of fact which the Department 

hopes the Emergency Rule has resolved before they can ever 

become grounds for a disputed-fact hearing, the undersigned 

proposes that the way the Department arrived at its aggregate 

scores be reexamined. 
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70. It will be recalled that each applicant received 

14 Ordinals from each reviewer, i.e., one Ordinal per Domain. 

These will be referred to as Domanial Ordinals. Thus, each 

applicant received, collectively, 12 Domanial Ordinals apiece 

for the Main Topics of Cultivation, Processing, and Dispensing; 

and three Domanial Ordinals apiece for the Main Topics of 

Medical Director and Financials, for a total of 42 Domanial 

Ordinals. These five sets of Domanial Ordinals will be referred 

to generally as Arrays, and specifically as the Cultivation 

Array, the Processing Array, the Dispensing Array, the MD Array, 

and the Financials Array. Domanial Ordinals that have been 

sorted by Array will be referred to, hereafter, as Topical 

Ordinals. So, for example, the Cultivation Array comprises 

12 Topical Ordinals per applicant. A table showing the Arrays 

of the southeast region applicants is attached as Appendix A. 

71. Keeping our attention on the Cultivation Array, 

observe that if we divide the sum of the 12 Topical Ordinals 

therein by 12, we will have calculated the mean (or average) of 

these Topical Ordinals. This value will be referred to as the 

Mean Topical Ordinal or "MTO." For each applicant, we can find 

five MTOs, one apiece for the five Main Topics. So, each 

applicant has a Cultivation MTO, a Processing MTO, and so forth. 

72. As discussed, each Main Topic was assigned a weight, 

e.g., 30% for Cultivation, 20% for Financials. These five 
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weights will be referred to generally as Topical Weights, and 

specifically as the Cultivation Topical Weight, the Processing 

Topical Weight, etc. 

73. If we reduce, say, the Cultivation MTO to its 

associated Cultivation Topical Weight (in other words, take 30% 

of the Cultivation MTO), we will have produced the weighted MTO 

for the Main Topic of Cultivation. For each applicant, we can 

find five weighted MTOs ("WMTO''), which will be called 

specifically the Cultivation WMTO, the Processing WMTO, etc. 

74. The sum of each applicant's five WMTOs equals what the 

Department calls the applicant's aggregate score or final rank. 

In other words, in the Department's scoring methodology, an MTO 

is functionally a "Topical raw score" and a WMTO is an "adjusted 

Topical score" or, more simply, a "Topical subtotal." Thus, we 

can say, alternatively, that the sum of an applicant's five 

Topical subtotals equals its DOH-assigned aggregate score. 

75. For those in a hurry, an applicant's WMTOs (or Topical 

subtotals) can be computed quickly by dividing the sum of the 

Topical Ordinals in each Array by the respective divisors shown 

in the following table: 

Dividend Divisor Quotient 
Sum of the Topical 40 = Cultivation WMTO 
Ordinals in the 
CULTIVATION Array 
Sum of the Topical 40 = Processing WMTO 
Ordinals in the 
PROCESSING Array 
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Dividend Divisor Quotient 
Sum of the Topical 80 = Dispensing WMTO 
Ordinals in the 
DISPENSING Array 
Sum of the Topical 60 = MD WMTO 
Ordinals in the MD Array 
Sum of the Topical 15 = Financials WMTO 
Ordinals in the 
FINANCIALS Array 

76. To advance the discussion, it is necessary to 

introduce some additional concepts. We have become familiar 

with the Ordinal, i.e., a number that the Department assigned to 

code a particular rank (5, 4, 3, 2, or 1) . 131 From now on, the 

symbol O will be used to represent the value of an Ordinal as a 

variable. 

77. There is another value, which we can imagine as a 

concept, namely the actual measurement or observation, which, as 

a variable, we will call x. For our purposes, xis the value 

that a Reviewer would have reported if he or she had been asked 

to quantify (to the fourth decimal place) the amount of an 

applicant's suitability vis-a-vis the attribute in view on a 

scale of 1.0000 to 5.0000, with 5.0000 being "ideal" and 1.0000 

meaning, roughly, "serviceable." This value, x, is a 

theoretical construct only because po Reviewer actually made any 

such measurements; such measurements, however, could have been 

made, had the Reviewers been required to do so. Indeed, some 

vague idea, at least, of x must have been in each Reviewer's 

mind every time he or she ranked the applicants, or else there 
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would have been no grounds for the rankings. Simply put, a 

particular value x can be supposed to stand behind every Topical 

Ordinal because every Topical Ordinal is a function of x. 

Unfortunately, we do not know x for any Topical Ordinal. 

78. Next, there is the true value of x, for which we will 

give the symbolµ. This is a purely theoretical notion because 

it represents the value that would be obtained by a perfect 

measurement, and there is no perfect measurement of anything, 

certainly not of relative suitability to serve as an MMTC.141 

79. Finally, measurements are subject to uncertainty, 

which can be expressed in absolute or relative terms. The 

absolute uncertainty expresses the size of the range of values 

in which the true value is highly likely to lie. A measurement 

given as 150 ± 0.5 pounds tells us that the absolute uncertainty 

is 0.5 pounds, and that the true value is probably between 149.5 

and 150.5 pounds (150 - 0.5 and 150 + 0.5). This uncertainty 

can be expressed as a percentage of the measured value, i.e., 

150 pounds± .33%, because 0.5 is .33% of 150. 

80. With that background out of the way, let's return to 

concept of the mean. The arithmetic mean is probably the most 

commonly used operation for determining the central tendency 

(i.e., the average or typical value) of a dataset. No doubt 

everyone reading this Order, on many occasions, has found the 

average of, say, four numbers by adding them together and 
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dividing by 4. When dealing with interval data, the mean is 

interpretable because the interval is interpretable. Where the 

distance between 4 and 5, for example, is the same as that 

between 5 and 6, everyone understands that 4.5 is halfway 

between 4 and 5. As long as we know that 4.5 is exactly halfway 

between 4 and 5, the arithmetic mean of 4 and 5 (i.e., 4.5) is 

interpretable. 

81. The mean of a set of measurement results gives an 

estimate of the true value of the measurement, assuming there is 

no systematic error in the data. The greater the number of 

measurements, the better the estimate. Therefore, if, for 

example, we had in this case an Array of xs, then the mean of 

that dataset (x-) would approximateµ, especially for the 

Cultivation, Processing, and Dispensing Arrays, which have 

12 observations apiece. If the Department had used x- as the 

Topical raw score instead of the MTO, then its scoring 

methodology would have been free of systematic error. 

82. But the Department did not use x as the Topical raw 

score. In the event, it had only Arrays of Os to work with, so 

when the Department calculated the mean of an Array, it got the 

average of a set of Ordinals (o-), not x-. 

83. Using the mean as a measure of the central tendency of 

ordinal data is highly problematic, if not impermissible, 

because the information is not quantifiable. In this case, the 
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Department coded the rankings with numbers, but the numbers 

(i.e., the Ordinals), not being units of measurement, were just 

shorthand for content that must be expressed verbally, not 

quantifiably. The Ordinals, that is, translate meaningfully 

only as words, not as numbers, as can be seen in the table at 

paragraph 27, supra. 

84. Because these numbers merely signify order, the 

distances between them have no meaning; the interval, it 

follows, is not interpretable. In such a situation, 4.5 does 

not signify a halfway point between 4 and 5. Put another way, 

the average of Best and Second Best is not "Second-Best-and-a

half," for the obvious reason that the notion is nonsensical. 

To give a real-life example, the three Topical Ordinals in 

Nature's Way's MD Array are 5, 3, and 2. The average of Best, 

Third Best, and Fourth Best is plainly not "Third-Best-and-a

third," any more than the average of Friday, Wednesday, and 

Tuesday is Wednesday-and-a-third. 

85. For these reasons, statisticians and scientists 

ordinarily use the median or the mode to measure the central 

tendency of ordinal data, generally regarding the mean of such 

data to be invalid or uninterpretable. The median is the middle 

number, which is determined by arranging the data points from 

lowest to highest, and identifying the one having the same 

number of data points on either side (if the dataset contains an 
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odd number of data points) or taking the average of the two data 

points in the middle (if the dataset contains an even number of 

data points). The mode is the most frequently occurring number. 

(If no number repeats, then there is no mode, and if two or more 

numbers recur with the same frequency, then there are multiple 

modes.) 

86. We can easily compute the medians, modes, and means of 

the Topical Ordinals in each of the applicants' Arrays. They 

are set forth in the following table. 

Cultivation Processing Dispensing Medical Financials 
30% 30% 15% Director 5% 20% 

Bill's 
Median 1 Median 2 Median 1 Median 2 Median 1 

Mode 1 Mode 2 Mode 1 Mode NA Mode 1 

Mean 1. 8333 Mean 1. 7500 Mean 1. 1667 Mean 2. 0000 Mean 1. 0000 

Costa 
Median 5 Median 4 .5 Median 4 Median 4 Median 5 

Mode 5 Mode 5 Mode 4 Mode 4 Mode 5 

Mean 4. 6667 Mean 4 .1667 Mean 4. 0000 Mean 4. 3333 Mean 4. 6667 

Keith St. Germain 
Median 4 Median 4 Median 2 Median 4 Median 3 

Mode 4 Mode 4 Mode 2 Mode NA Mode 3 

Mean 3. 4167 Mean 3. 2500 Mean 2. 4167 Mean 3. 6667 Mean 3. 3333 

Nature's Way 
Median 3 Median 3 Median 3. 5 Median 3 Median 2 

Mode 4 Mode 3 Mode 3 Mode NA Mode 2 

Mean 3. 0833 Mean 2. 5833 Mean 3. 6667 Mean 3. 3333 Mean 2. 3333 

Redland 
Median 2 Median 3. 5 Median 5 Median 2 Median 4 -----~--. = 

Mode 2 Modes 3, 4, 5 Mode 5 Mode NA ~ode NA 

Mean 2. 2500 Mean 3. 4167 Mean 4.1667 Mean 2. 3333 Mean 3. 6667 

87. It so happens that the associated medians, modes, and 

means here are remarkably similar-and sometimes the same. The 
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point that must be understood, however, is that the respective 

means, despite their appearance of exactitude when drawn out to 

four decimal places, tell us nothing more (if, indeed, they tell 

us anything) than the medians and the modes, namely whether an 

applicant was typically ranked Best, Second Best, etc. 

88. The median and mode of Costa's Cultivation Ordinals, 

for example, are both 5, the number which signifies "Best." 

This supports the conclusion that "Best" was Costa's average 

ranking under Cultivation. The mean of these same Ordinals, 

4.6667, appears to say something more exact about Costa, but, in 

fact, it does not. At most, the mean of 4.6667 tells us only 

that Costa was typically rated "Best" in Cultivation. (Because 

there is no cognizable position of rank associated with the 

fraction 0.6667, the number 4.6667 must be rounded if it is to 

be interpreted.) To say that 4.6667 means that Costa outscored 

KSG by 1.2500 "points" in Cultivation, therefore, or that Costa 

was 37% more suitable than KSG, would be a serious and 

indefensible error, for these are, respectively, interval and 

ratio statements, which are never permissible to make when 

discussing ordinal data. 

89. As should by now be clear, o is a value having 

limited usefulness, if any, which cannot ever be understood, 

properly, as an estimate ofµ. The Department, regrettably, 

treated o- as if it were the same as x- and, thus, a reasonable 
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approximation ofµ, making the grievous conceptual mistakes of 

using ordinal data to make interval-driven decisions, e.g., whom 

to select for licensure when the "difference" between applicants 

was as infinitesimal as 0.0041 "points," as well as interval 

representations about the differences between applicants, such 

as, "Costa's aggregate score is 1.5167 points greater than 

Nature's Way's aggregate score." Due to this flagrant defect in 

the Department's analytical process, the aggregate scores which 

the Department generated are hopelessly infected with systematic 

error, even though the mathematical calculations behind the 

flawed scores are computationally correct. 

B. Dr. Cornew's Solution 

90. Any attempt to translate the Ordinals into a 

reasonable approximation of interval data is bound to involve a 

tremendous amount of inherent uncertainty. If we want to 

ascertain the x behind a particular O, all we can say for sure 

is that: [ ( 0 n) + 0.000n] s x s [(O + a) - 0.000a], where n 

represents the number of places in rank below O, and a 

symbolizes the number of places in rank above 0. The Ordinals 

of 1 and 5 are partial exceptions, because 1 s x s 5. 

when O 

when 0 

5, we can say [(O n) + 0.000n] s x s 5, and 

1, we can say 1 s x s [(O + a) - 0.000a]. 
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91. The table below should make this easier to see. 

Lowest Possible Ordinal 0 Highest Possible 

Value of X Value of X 

1. 0004 5 5.0000 

1.0003 4 4.9999 

1.0002 3 4.9998 

l. 0001 2 4.9997 

l. 0000 1 4. 9996 

92. As will be immediately apparent, all this tells us is 

that x could be, effectively, any score from 1 to 5-which 

ultimately tells us nothing. Accordingly, to make any use of 

the Ordinals in determining an applicant's satisfaction of the 

One Point Condition, we must make some assumptions, to narrow 

the uncertainty. 

93. Nature's Way's expert witness, Dr. Ronald W. Cornew, 151 

offers a solution that the undersigned finds to be credible. 

Dr. Cornew proposes (and the undersigned agrees) that, for 

purposes of extrapolating the scores (values of x) for a given 

applicant, we can assume that the Ordinals for every other 

applicant are true values (µ) of x, in other words, perfectly 

measured scores expressing interval data-a heroic assumption in 

the Department's favor. Under this assumption, if the subject 

applicant's Ordinal is the ranking of, say, 3, we shall assume 

that the adjacent Ordinals of the other applicants, 2 and 4, are 

true quantitative values. This, in turn, implies that the true 
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value of the subject applicant's Ordinal, as a quantified score, 

is anywhere between 2 and 4, since all we know about the subject 

applicant is that the Reviewer considered it to be, in terms of 

relative suitability, somewhere between the applicants ranked 

Fourth Best (2) and Second Best (4). 

94. If we make the foregoing Department-friendly 

assumption that the other applicants' Ordinals areµ, then the 

following is true for the unseen x behind each of the subject 

applicant's Os: [(0- 1) + 0.0001] S XS [(0 + 1) - 0.0001]. 

The Ordinals of 1 and 5 are, again, partial exceptions. Thus, 

when O = 5, we can say 4.0001 s x s 5, and when O = 1, we can 

say 1 s x s 1.9999. Dr. Cornew sensibly rounds off the 

insignificant ten-thousandths of points, simplifying what would 

otherwise be tedious mathematical calculations, so that: 

Lowest Possible Ordinal 0 Highest Possible 
Value of X Value of X 

4 5 5 

3 4 5 

2 3 4 

1 2 3 

1 1 2 

95. We have now substantially, albeit artificially, 

reduced the uncertainty involved in translating Os to xs. Our 

assumption allows us to say that x = O ± 1 except where only 

negative uncertainty exists (because x cannot exceed 5) and 
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where only positive uncertainty exists (because x cannot be less 

than 1). It is important to keep in mind, however, that (even 

with the very generous, pro-Department assumption about other 

applicants' ''scores") the best we can do is identify the range 

of values within which x likely falls, meaning that the highest 

values and lowest values are not alternatives; rather, the 

extrapolated score comprises those two values and all values in 

between, at once. 

96. In other words, if the narrowest statement we can 

reasonably make is that an applicant's score could be any value 

between 1 and h inclusive, where 1 and h represent the low and 

high endpoints of the range, then what we are actually saying is 

that the score is all values between 1 and h inclusive, because 

none of those values can be excluded. Thus, in consequence of 

the large uncertainty about the true values of x that arises 

from the low-information content of the data available for 

review, Ordinal 3, for example, translates, from ordinal data to 

interval data, not to a single point or value, but to a score

set, ranging from 2 to 4 inclusive. 

97. Thus, to calculate Nature's Way's aggregate score-set 

using Dr. Cornew's method, as an example, it is necessary to 

determine both the applicant's highest possible aggregate score 

and its lowest possible aggregate score, for these are the 

endpoints of the range that constitutes the score-set. Finding 
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the high endpoint is accomplished by adding 1 to each Topical 

Ordinal other than 5, and then computing the aggregate score-set 

using the mathematical operations described in paragraphs 74 

and 75. The following WMTOs (Topical subtotals) are obtained 

thereby: Cultivation, 1.2250; Processing, 1.0500; Dispensing, 

0.6625; MD, 0.2000; and Financials, 0.6667. The high endpoint 

of Nature's Way's aggregate score-set is the sum of these 

numbers, or 3.8042. 161 

98. Finding the low endpoint is accomplished roughly in 

reverse, by subtracting 1 from each Topical Ordinal other 

than 1, and then computing the aggregate score-set using the 

mathematical operations described in paragraphs 74 and 75. The 

low endpoint for Nature's Way works out to 1.9834. Nature's 

Way's aggregate score-set, thus, is l.9834-3.8042. 171 This could 

be written, alternatively, as 2.8938 ± 0.9104 points, or 

as 2.8938 ± 31.46%. 

99. The low and high endpoints of Costa's aggregate score

set are found the same way, and they are, respectively, 3.4000 

and 4.8375. 181 Costa's aggregate score-set is 3.4000-4.8375, 

which could also be written as 4.1188 ± 0.7187 points or 4.1188 

± 17.45%. 

100. We can now observe that a score of 2.4000 or more is 

necessary to satisfy the One Point Condition, and that any score 

between 2.4000 and 3.8375, inclusive, is both necessary and 

51 

157



sufficient to satisfy the One Point Condition. We will call 

this range (2.4000-3.8375) the Proximity Box. A score outside 

the Proximity Box on the high end, i.e., a score greater than 

3.8375, meets the One Point Condition, of course; however, a 

score that high, being more than sufficient, is not necessary. 

C. Rounding Off the Spurious Digits 

101. Remember that the Ordinal 5 does not mean 5 of 

something that has been counted but the position of 5 in a list 

of five applicants that have been put in order-nothing more. 

Recall, too, that there is no interpretable interval between 

places in a ranking because the difference between 5 and 4 is 

not the same as that between 4 and 3, etc., and that there is no 

"second best-and-a-half,'' which means that taking the average of 

such numbers is a questionable operation that could easily be 

misleading if not properly explained. 

102. Therefore, as discussed earlier, if the mean of 

ordinal data is taken, the result must be reported using only as 

many significant figures as are consistent with the least 

accurate number, which in this case is one significant figure 

(whose meaning is only Best, Second Best, Third Best, and so 

forth). The Department egregiously violated the rule against 

reliance upon spurious digits, i.e., numbers that lack credible 

meaning and impart a false sense of accuracy. The Department 

took advantage of meaningless fractions obtained not by 
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measurement but by mathematical operations, thereby compounding 

its original error of treating ordinal data as interval data. 

103. When the Department says that Nature's Way's 

aggregate score is 2.8833, it is reporting a number with five 

significant figures. This number implies that all five figures 

make sense as increments of a measurement; it implies that the 

Department's uncertainty about the value is around 0.0001 

points-an astonishing degree of accuracy. The trouble is that 

the aggregate scores, as reported without explanation, are false 

and deceptive. There is no other way to put it. 

104. The Department's reported aggregate scores cannot be 

rationalized or defended, either, as matters of policy or 

opinion. This point would be obvious if the Department were 

saying something more transparent, e.g., that 1 + 1 + 1 + 0 + 0 

= 2.8833, for everyone would see the mistake and understand 

immediately that no policy can change the reality that the sum 

of three ls is 3. 

105. The falsity at issue is hidden, however, because, to 

generate each applicant's "aggregate score," the Department 

started with 42 whole numbers (of ordinal data), each of which 

is a value from 1 to 5. It then ran the applicant's 42 single-

digit, whole number "scores" through a labyrinth of mathematical 

operations (addition, division, multiplication), none of which 

improved the accuracy or information content of the original 
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42 numbers, to produce "aggregate scores" such as 2.8833. This 

process lent itself nicely to the creation of spreadsheets and 

tables chocked full of seemingly precise numbers guaranteed to 

impress. 191 

106. Lacking detailed knowledge (which few people have) 

about how the numbers were generated, a reasonable person seeing 

"scores" like 2.8833 points naturally regards them as having 

substantive value at the microscopic level of ten-thousandths of 

a point-that's what numbers like that naturally say. He likely 

believes that these seemingly carefully calibrated measurements 

are very accurate; after all, results as finely-tuned as 2.8833 

are powerful and persuasive when reported with authority. 

107. But he has been fooled. The only "measurement" the 

Department ever took of any applicant was to rank it Best, 

Second Best, etc.-a "measurement" that was not, and could not 

have been, fractional. The reported aggregate scores are 

nothing but weighted averages of ordinal data, dressed up to 

appear to be something they are not. Remember, the smallest 

division on the Reviewers' "scale" (using that word loosely 

here) was 1 rank. No Reviewer used decimal places to evaluate 

any portion of any application. The aggregate scores implying 

precision to the ten-thousandth place were all derived from 

calculations using whole numbers that were code for a value 
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judgment (Best, Second Best, etc.), not quantifiable 

information. 

108. Therefore, in the reported "aggregate scores," none 

of the digits to the right of first (tenth place) decimal point 

has any meaning whatsoever; they are nothing but spurious digits 

introduced by calculations carried out to greater precision than 

the original data. The first decimal point, moreover, being 

immediately to the right of the one (and only) significant 

figure in the aggregate score, is meaningful (assuming that the 

arithmetic mean of ordinal data even has interpretable meaning, 

which is controversial) only as an approximation of 1 (whole) 

rank. Because there is no meaningful fractional rank, the first 

decimal must be rounded off to avoid a misrepresentation of the 

data. 

109. Ultimately, the only meaning that can be gleaned from 

the "aggregate score" of 2.8833 is that Nature's Way's typical 

(or mean) weighted ranking is 2.8833. Because there is no 

ranking equivalent to 2.8833, this number, if sense is to be 

made of it, must be rounded to the nearest ranking, which is 3 

(because 2.8 ~ 3), or Third Best. To report this number as if 

it means something more than that is to mislead. To make 

decisions based on the premise that 0.8833 means something other 

than "approximately one whole place in the ranking" is, 

literally, irrational-indeed, the Department's insistence that 
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its aggregate scores represent true and meaningful quantities of 

interval data is equivalent, as a statement of logic, to 

proclaiming that 1 + 1 = 3, the only difference being that the 

latter statement is immediately recognizable as a delusion. An 

applicant could only be ranked 1, 2, 3, 4, or 5-not 2.8833 

or 4.4000. 

110. Likewise, the only meaning that can be taken from the 

"aggregate score'' of 4.4000 is that Costa's average weighted 

ranking is 4.4000, a number which, for reasons discussed, to be 

properly understood, must be rounded to the nearest ranking, 

i.e., 4. The fraction, four-tenths, representing less than half 

of a position in the ranking, cannot be counted as approximately 

one whole (additional) place (because 4.4 ~ 5). And to treat 

0.4000 as meaning four-tenths of a place better than Second Best 

is absurd. There is no mathematical operation in existence that 

can turn a number which signifies where in order something is, 

into one that counts how much of that thing we have. 

111. To eliminate the false precision, the spurious digits 

must be rounded off, which is the established mathematical 

approach to dealing with numbers that contain uncertainty, as 

Dr. Cornew credibly confirmed. Rounding to the nearest integer 

value removes the meaningless figures and eliminates the 

overprecision manifested by those digits. 
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CONCLUSIONS OF LAW 

112. DOAH has personal and subject matter jurisdiction 

in these proceedings pursuant to sections 120.56, 120.569, 

and 120.57(1). 

VI. STANDING 

113. Nature's Way is obviously substantially affected by 

the Emergency Rule and the Scoring Methodology. Despite that, 

the Department contends that Nature's Way lacks standing to 

challenge the Scoring Methodology. As the Department's position 

in this regard is borderline frivolous, it need not detain us 

long. 

114. The Department argues that (i) because the denial of 

Nature's Way's DO license application necessarily determined the 

truth of the aggregate scores as interval statements of fact, 

and (ii) because the One Point Condition "mandates" the use, as 

interval data, of the applicant-specific aggregate scores as 

calculated to the ten-thousandth decimal place in 2015 based on 

the Scoring Methodology, no determination under section 

120.56(4) can change the "fact"-which has been conclusively 

adjudicated as a matter of law-that Costa outscored Nature's 

Way by 1.5167 points. Both arguments beg the question and thus 

are fallacious. 

115. The premise of argument (i), namely that 

administrative finality precludes Nature's Way from disputing 
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the truth of the aggregate scores as interval statements of 

quantifiable fact, is also its conclusion, so the Department's 

reasoning is circular. The Department simply presupposes that 

the truth of the aggregate scores as quantifiable facts has been 

previously adjudicated without proving this to be so. As it 

happens, moreover, the Department failed to prove the elements 

of the affirmative defense of collateral estoppel/issue 

preclusion, which was rejected in DOAH Case No. 18-0721, the 

companion disputed-fact proceeding. 

116. The premise of argument (ii) is that the Department's 

interpretation of the One Point Condition (per the Emergency 

Rule), i.e., as having implicitly incorporated the aggregate 

scores and validated them as true quantities, is correct. This, 

of course, is the argument's conclusion as well, so the 

reasoning, once again, is circular. As will be shown, moreover, 

the Department's interpretation of section 381.986(8) (a)2.a. is 

clearly erroneous, and the Emergency Rule is invalid in 

pertinent part. 

117. Nature's Way has standing to challenge the Emergency 

Rule and the Scoring Methodology. 

VII. CHALLENGING AN EXISTING RULE 

118. In a challenge to an existing rule, the "petitioner 

has [the] burden of proving by a preponderance of the evidence 

that the existing rule is an invalid exercise of delegated 
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legislative authority as to the objections raised." See 

§ 120.56 (3) (a), Fla. Stat. 

119. The starting point for determining whether a rule is 

invalid is section 120.52(8), in which the legislature defined 

the term "invalid exercise of delegated legislative authority." 

Pertinent to this case are the following provisions: 

A proposed or existing rule is an invalid 
exercise of delegated legislative authority 
if any one of the following applies: 

* * * 

(b) The agency has exceeded its grant of 
rulemaking authority, citation to which is 
required by s. 120.54 (3) (a) 1.; 

(c) The rule enlarges, modifies, or 
contravenes the specific provisions of law 
implemented, citation to which is required 
bys. 120.54(3) (a)l.; [or] 

(e) The rule is arbitrary or capricious. A 
rule is arbitrary if it is not supported by 
logic or the necessary facts; a rule is 
capricious if it is adopted without thought 
or reason or is irrational. 

§ 120.52(8), Fla. Stat. 

120. As used in section 120.52(8), the term "rulemaking 

authority" "means statutory language that explicitly authorizes 

or requires an agency to adopt, develop, establish, or otherwise 

create any statement coming within the definition of the term 

'rule."' § 120.52 (17), Fla. Stat. The term "law implemented" 

is defined to mean "the language of the enabling statute being 
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carried out or interpreted by an agency through rulemaking." 

§ 120.52(9), Fla. Stat. 

121. Also included in Section 120.52(8) is a concluding 

paragraph-commonly called the '' flush-left paragraph "-in which 

the legislature expressed a clear intent to curb agency 

rulemaking authority: 

A grant of rulemaking authority is necessary 
but not sufficient to allow an agency to 
adopt a rule; a specific law to be 
implemented is also required. An agency may 
adopt only rules that implement or interpret 
the specific powers and duties granted by 
the enabling statute. No agency shall have 
authority to adopt a rule only because it is 
reasonably related to the purpose of the 
enabling legislation and is not arbitrary 
and capricious or is within the agency's 
class of powers and duties, nor shall an 
agency have the authority to implement 
statutory provisions setting forth general 
legislative intent or policy. Statutory 
language granting rulemaking authority or 
generally describing the powers and 
functions of an agency shall be construed to 
extend no further than implementing or 
interpreting the specific powers and duties 
conferred by the enabling statute. 

The legislature enacted the very same restrictions on rulemaking 

authority in section 120.536(1). 

122. The Department cited section 381.986(8) (k) as its 

authority to promulgate the Emergency Rule. This paragraph 

grants the Department the authority to "adopt rules pursuant to 

ss. 120.536(1) and 120.54 to implement this subsection," that is 
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subsection (8). The "law implemented" in the Emergency Rule is 

the One Point Condition of section 381.986(8) (a)2.a. 

VIII. STATUTORY INTERPRETATION AND THE RULE'S INVALIDITY 

123. Whether the Emergency Rule is invalid, as Nature's 

Way contends, under paragraph (b) or (c) of section 120.52(8), 

or both, depends on the meaning of the One Point Condition, 

which the subject rule purports to implement. The first order 

of business, therefore, is to examine section 381.986(8) (a)2.a., 

whose relevant language, again, is: "or had a final ranking 

within one point of the highest final ranking in its region 

under formers. 381.986, Florida Statutes 2014." 

124. The general principles relating to the interpretation 

of statutes are well-known and ably summarized as follows: 

It is well established that the construction 
of a statute is a question of law reviewable 
de novo. Dixon v. City of Jacksonville, 774 
So. 2d 763, 765 (Fla. 1st DCA 2000). 
Legislative intent is the polestar that 
guides this Court's statutory construction 
analysis. See State v. J.M., 824 So. 2d 
105, 110 (Fla. 2002) (citation omitted). In 
construing a statute, th[e] Court must look 
to the statute's plain language. See Fla. 
Dep't of Educ. v. Cooper, 858 So. 2d 394, 
395 (Fla. 1st DCA 2003); Jackson County 
Hosp. Corp. v. Aldrich, 835 So. 2d 318, 328-
29 (Fla. 1st DCA 2002); see also State v. 
Rife, 789 So. 2d 288, 292 (Fla. 2001) (noting 
that legislative intent is determined 
primarily from the language of a 
statute). Where the language of a statute 
is clear and unambiguous, it must be given 
its plain and ordinary meaning. Cooper, 858 
So. 2d at 395 (citations omitted). Where a 
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statute is ambiguous, courts may then resort 
to the rules of statutory construction. 
BellSouth Telecomms., Inc. v. Meeks, 863 So. 
2d 287, 289 (Fla. 2003). 

Bruner v. GC-GW, Inc., 880 So. 2d 1244, 1246-47 (Fla. 1st 

DCA 2004) . 

125. Florida courts tend to defer to agency 

interpretations of statutes they administer, and of rules they 

have adopted, pursuant to the doctrine of judicial deference. 

This court-made doctrine does not apply to ALJs, and there is no 

statutory equivalent in the APA, which-quite the opposite

requires ALJs to conduct de novo hearings. See§ 120.57(1) (k), 

Fla. Stat. Therefore, in using his own best judgment to 

interpret the statute independently and impartially as a neutral 

decision-maker should, the undersigned considers only the 

logical persuasive force of the parties' legal arguments about 

the meaning of section 381.986(8), without regard for the source 

thereof, so that neither side enjoys a special advantage in this 

forum. See generally, John G. Van Laningham, When Courts Bow to 

Bureaucrats: How Florida's Deference Doctrine Lets Agencies Say 

What the Law Is, 45 Fla. St. U. L. Rev. Online 1, 26-30 

(2018) (available at http://www.fsulawreview.com/online/) 

126. The first step in the analysis of a statute is to 

determine whether, as a matter of law, the statute at issue is 

ambiguous. If it is not, that is, if the relevant provisions 
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are "susceptible to only one reasonable interpretation, the[n 

the] plain language of the statute controls," and no statutory 

construction is necessary. Fla. Dep't of High. Saf. & Motor 

Veh. v. Hernandez, 74 So. 3d 1070, 1074 (Fla. 5th DCA 2011). 

Furthermore, if the statute is clear and unambiguous, then an 

interpretive rule which does anything but reiterate or 

accurately paraphrase the plain meaning of the statute is an 

invalid exercise of delegated legislative authority pursuant to 

section 120.57 (8) (c). 

12 7. If, and only when "the plain language of a statute is 

ambiguous-where a reasonable person could find two different 

meanings leading to two different outcomes-will th[e] Court 

resort to the tools of statutory construction." Fla. Dep't of 

Transp. v. Clipper Bay Invs., LLC, 160 So. 3d 858, 862 (Fla. 

2015). Where a rule adopts a permissible-that is, not clearly 

erroneous-interpretation of an ambiguous statute, it should 

survive scrutiny under section 120.52(8) (c), even if the ALJ or 

the reviewing court, using its best judgment, would have 

construed the statute differently. 

128. The One Point Condition is ambiguous because it 

confuses the concepts of ranking and scoring or, more precisely, 

makes an interval statement ("within one point") involving a 

comparison between two pieces of ordinal data, namely 

"rankings," which literally makes no sense. This ambiguity 
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would be immediately apparent if the subject matter were more 

familiar. In ordinary discourse, for example, if someone told 

us that the silver medalist in women's figure skating had a 

final ranking within one point of the gold medalist's ranking, 

we would be uncertain about the speaker's meaning because we 

know that the fact of a skater's placing second in rank behind 

the skater with the highest final score (and winning the silver 

medal) tells us nothing about how many points either competitor 

scored, much less reveals the difference between the 

competitors' point totals. Was the speaker referring to a one

point difference in the athletes' scores, we therefore would 

wonder, or a one-place difference in their rankings? This is 

the semantic problem with the One Point Condition. 

129. This ambiguity raises the immediate question of 

whether the proximity comparison should be between highest 

rank/next highest rank or the highest score/closest scores. 

This is an either/or question. The One Point Condition is clear 

that whichever comparison is intended, only one of the two 

potential pairings is authorized. Either a second-place finish 

or a quantifiable score of within one point of the highest 

quantifiable score might meet the condition, depending on how 

the statute's ambiguity in this regard is construed, but not 

both. 
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A. Invalidity under Section 120.52(8) (c) 

130. The Department's construction of the statute, as 

reflected in the Emergency Rule, puts in place two pathways to 

licensure (i.e., score and rank, either will suffice) where the 

legislature had approved only one. The Department's clearly 

erroneous interpretation enlarges and modifies the One Point 

Condition. 201 

131. The Department contends that the legislature, in its 

use of the term "final ranking," intended not only to denote the 

concepts of the "aggregate score" and "regional rank" as 

historical realities, but also to "incorporate" and "validate" 

the applicant-specific numerical values listed in the "final 

rank" and "regional rank" columns of the Score Card. In other 

words, the Department takes the position that the legislature 

enacted into law the Department's version of history, so that no 

applicant is entitled to dispute whether, in fact, it had an 

aggregate score within one point of the highest aggregate score. 

This interpretation, which uses the statute's retroactive nature 

to blur the distinction between legislating and adjudicating, is 

superficially persuasive, not deeply rooted. Like many 

plausible but incorrect positions, however, this one requires 

some effortful thought to untangle. 

132. The Medical Marijuana Law has components such as the 

One Point Condition that have retroactive effect, in that they 
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apply to pre-enactment events. This is atypical but not unheard 

of. Subject to constitutional restrictions that are not 

currently at issue, the legislature may enact retroactive 

statutes. What is a tad unusual about this statute is that the 

One Point Condition operates entirely on a discrete and 

nonrecurring set of historical circumstances involving a small 

number of identifiable parties, which means that the Medical 

Marijuana Law was, at least in parts, more narrowly focused than 

most general laws. This creates a temptation to infer that the 

legislature specifically picked identifiable winners and losers. 

133. There is a difference, however, between enacting a 

statute or rule that operates retroactively on known past events 

(a legislative or quasi-legislative power), and resolving 

disputes of fact about those events for purposes of applying the 

law to determine particular parties' personal rights, 

liabilities, and interests thereunder (a judicial or quasi-

judicial power). The Department's mistake is to conflate these 

distinct powers, which leads it to believe, incorrectly, that 

the legislature not only adopted a law that applies to pre

enactment events, but also adjudicated the past events to 

conform to the Department's interpretation of the relevant 

facts. This latter is not what the legislature does, nor is it 

within the legislature's power to accomplish. 

66 

172



134. To satisfy the One Point Condition, an applicant had 

to have applied in 2015 for a DO license and received a final 

ranking (aggregate score) and regional rank from the Department. 

To have had an aggregate score, it was necessary that an 

applicant's application have been reviewed, evaluated, and 

scored 211 by the three Reviewers, which must have occurred, if at 

all, before the enactment of the Medical Marijuana Law. To the 

extent that fulfillment of the One Point Condition depends upon 

the work of the Reviewers, the statute operates retroactively, 

in that it imposes new legal significance on the Reviewers' 

completed work. 

135. Consequently, an applicant seeking licensure under 

the One Point Condition is not entitled to a de novo hearing in 

which its DO application could be re-reviewed, re-evaluated, and 

re-scored. Such relief, upon timely request, should have been 

available to disappointed applicants who received a notice of 

intent to deny in November 2015. The statute is clear that the 

reviewing, evaluating, and scoring (i.e., the Reviewers' work) 

is history, and it does not contemplate or authorize a repeat of 

this work. 

136. The One Point Condition is not self-executing, 

however. It clearly envisions that a nursery seeking licensure 

thereunder must apply to the Department, where a determination 

will be made concerning whether, under the present 
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circumstances, the applicant satisfies the relevant criteria for 

licensure as an MMTC. Whether the applicant, in fact, had an 

aggregate score is unlikely ever to be disputed. Whether the 

aggregate score it had, according to the Department, means that 

the nursery was within one point of the highest scored applicant 

(or, alternatively, second place in the regional rank) is a 

question that, if raised, must be determined through the process 

of adjudication. The statute frames the issues for the parties, 

but it does not determine the issues as between them. 

137. The Department imagines that, by virtue of the 

Medical Marijuana Law, the aggregate scores, which it calculated 

in 2015, are now true under any interpretation and, therefore, 

can be used for any purpose in implementing the One Point 

Condition. In this regard, the Department conflates existence, 

meaning, and truth, which are actually separate and distinct 

properties. What the Department fails to grasp is that the 

historical, Department-assigned aggregate scores (whose 

existence is undisputed) are statements about the applicants, 

which (i) are ambiguous and (ii) make assertions, the truth of 

which may be disputed. Nothing in the Medical Marijuana Law 

purports to interpret the historical aggregates scores or deem 

truthful any matter asserted in them; it merely acknowledges 

their existence. 
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138. As has been discussed above at length, there can be 

no dispute that the scores of 2.8833 and 4.4000, for example, 

exist in fact as values the Department assigned to Nature's Way 

and Costa, respectively, in 2015. But these scores, to review, 

are ambiguous inasmuch as they can be construed to state either 

that (i) in the Department's opinion, Costa is more qualified 

than Nature's Way to be the southeast region's DO or (ii) Costa 

is 1.5167 points better than Nature's Way. The first statement 

is not currently contestable, having been decided by final 

agency action in 2015. It is the second meaning, however, which 

the Department asserts has been enacted into law through the One 

Point Condition. 

139. As we have seen, the statement that Costa is 1.5167 

(or any number) of points better than Nature's Way is a 

statement of fact, not opinion, and more precisely is an 

interval statement of fact, which is true only if the two 

numerical values being compared (4.4000 and 2.8833) constitute 

true (i.e., accurate) quantifiable information. Nothing in the 

Medical Marijuana Law purports to declare the historical, 

Department-assigned aggregate scores to be interval data, much 

less to adjudge the data to be true and accurate. These are 

matters the statute rightly and necessarily leaves for 

adjudication. 
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140. No statute, even one having retroactive operation 

such as the Medical Marijuana Law, should be construed as having 

adjudicated, as between identifiable parties, the truth of 

material historical facts, unless such an interpretation is 

unavoidable. This is because, first, whenever possible, a 

statute must be given an interpretation that avoids calling into 

question its constitutionality. See, e.g., Tyne v. Time Warner 

Entm't Co., 901 So. 2d 802, 810 (Fla. 2001); Del Valle v. 

State, 80 So. 3d 999, 1012 (Fla. 2011) (statute should not be 

given a meaning that would undermine its constitutional 

validity, where another reading is possible). 

141. Second, the authoritative resolution of genuine 

disputes of material fact between parties to a case or 

controversy is not a legislative power vested in the 

legislature, but a judicial or quasi-judicial power, which 

appertains to the judicial or executive branch pursuant to 

article V, section 1, of the Florida Constitution. 221 There are 

four characteristics of a quasi-judicial decision, which 

distinguish the adjudicative power from the legislative power: 

(1) [Q]uasi-judicial action results in the 
application of a general rule of policy, 
whereas legislative action formulates 
policy; (2) a quasi-judicial decision has an 
impact on a limited number of persons or 
property owners and on identifiable parties 
and interests, while a legislative action is 
open-ended and affects a broad class of 
individuals or situations; (3) a quasi-
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judicial decision is contingent on facts 
arrived at from distinct alternatives 
presented at a hearing, while a legislative 
action requires no basis in fact finding at 
a hearing; and (4) a "quasi-judicial act 
determines the rules of law applicable, and 
the rights affected by them, in relation to 
past transactions," while a legislative act 
prescribes what the rule or requirement 
shall be with respect to future acts. 

D.R. Horton, Inc. v. Peyton, 959 So. 2d 390, 398-99 (Fla. 1st 

DCA 2007) (quoting Bd. of Cnty. Comm'rs v. Snyder, 627 So. 2d 

469, 474 (Fla. 1993)). As the foregoing compare-and-contrast 

analysis makes clear, the question of whether the aggregate 

score that Nature's Way (or any 2015 applicant) had is a 

truthful assertion of quantifiable fact, which signifies that 

the nursery was or was not within one point of the highest 

scored applicant, cannot be decided by legislative action; it 

clearly requires quasi-judicial decision-making. 

142. Third, "although the legislature has the power to 

create administrative agencies with quasi-judicial power," 

Broward Cnty. v. La Rosa, 505 So. 2d 422, 423 (Fla. 1987), it 

"cannot take actions that would undermine the independence of 

Florida's judicial and quasi-judicial offices" without 

"violat[ing] the doctrine of separation of powers." Off. of 

State Atty. v. Parrotino, 628 So. 2d 1097, 1099 (Fla. 1993). 

There is no question that the legislature has granted ALJs and 

agency heads in the executive branch "quasi-judicial power in 

71 

177



matters connected with the functions of their offices," making 

them "administrative officers" within the meaning of Article V, 

section 1, of the Florida Constitution. See Ring Power Corp. v. 

Campbell, 697 So. 2d 203, 206 (Fla. 1st DCA 1997). Thus, if the 

legislature were to enact a statute that decided adjudicative 

facts and thereby determined the substantial interests of 

identifiable parties, the action would undermine the 

independence of the state's administrative officers holding the 

quasi-judicial power to make such decisions, in violation of the 

separation of powers provision in Article II, section 3, of the 

Florida Constitution. 

143. Fourth, and finally, to keep the Medical Marijuana 

Law as far from constitutional infirmity as reasonably possible, 

the One Point Provision should not be given an interpretation 

that would raise a genuine separation-of-powers concern. 

144. The Emergency Rule reflects the Department's 

interpretation of the One Point Condition as having incorporated 

and validated the historical, Department-assigned aggregate 

scores, thereby at once prejudging and foreclosing disputes 

about whether the scores are true statements of quantifiable 

fact respecting the 2015 DO applicants. This interpretation is 

clearly erroneous and contravenes the law implemented, which 

must be understood as having left to the branches of government 

possessing judicial and quasi-judicial power the duty to resolve 
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disputes about whether the Department-assigned aggregate scores 

are true statements of quantifiable fact respecting the 2015 DO 

applicants. 

145. The duty to avoid statutory interpretations that 

might render the statute unconstitutional requires that the 

Department's "legislative validation" interpretation be rejected 

for an additional, independent reason, i.e., to steer clear of 

Article III, section 10, of the Florida Constitution, which 

forbids the enactment of a special law as if it were a general 

law. 

146. As the Department reads section 381.986(8) (a)2.a., 

the legislature effectively adopted and validated the Score Card 

(by implicit reference), making it law. If this were true, then 

the legislature would have granted the benefit of licensure 

under the One Point Provision to specific nurseries identified 

in the law by name. The statute might as well have directed the 

Department to license as an MMTC any nursery named 3 Boys, 

McCrory's, Chestnut Hill, Alpha, Sun Bulb, Treadwell, or Loop's, 

which meets the requirements of section 381.986 and which is 

cultivation ready. Under the Department's interpretation, in 

other words, the statute does not generically classify as 

potentially licensable a,subset of the 2015 applicants, whose 

number (though small) has future growth potential, but singles 

out several nurseries, and only those nurseries, as ever being 
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eligible for immediate licensure pursuant to the One Point 

Condition. 

147. Under the Department's interpretation, therefore, the 

statute bears a suspicious resemblance to a special law. A 

"special law is one relating to, or designed to operate upon, 

particular persons or things , or one that purports to 

operate upon classified persons or things when classification is 

not permissible or the classification adopted is illegal." 

State ex. rel. Landis v. Harris, 163 So. 2d 237, 240 (Fla. 

1935) . This is in contrast to a general law, which "operates 

uniformly throughout the State, or uniformly upon subjects as 

they may exist throughout the State, or uniformly within 

permissible classifications by population of counties or 

otherwise, or is a law relating to a State function or 

instrumentality." Id. 

148. That a statute benefits a small number of persons or 

entities is not sufficient, without more, to deem it a special 

law; what matters is "whether the statute ha[s] the potential to 

apply to other [person or entities] in the future." R.J. 

Reynolds Tobacco Co. v. Hall, 67 So. 3d 1084, 1091 (Fla. 1st DCA 

2011). A statutory classification that is drawn so tightly 

around its original members that no one else will be able to 

satisfy the conditions of inclusion within the classification at 

some future point in time is in danger of being found arbitrary 
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and impermissible. City of Miami v. McGrath, 824 So. 2d 143, 

150 (Fla. 2002). Statutory language that identifies the objects 

upon which the law operates, instead of classifying them, 

constitutes an impermissible "descriptive technique," which 

renders the statute invalid. Id. 

149. In sum, if the One Point Condition were construed, as 

the Department urges, as having adopted the Score Card as a 

means of identifying the only nurseries that can satisfy the 

"within-one-point" criterion, then this portion of the statute 

would be in serious jeopardy of being declared a special law. 

Because Senate Bill 8-A was passed as a general law, see chapter 

2017-232, Laws of Florida, a declaration that the One Point 

Condition amounts to a special law would spell constitutional 

doom for section 381.986(8) (a)2.a. Art. III, § 10, Fla. Const. 

(prohibiting enactment of a special law unless notice of intent 

to pass the law was published in advance or, alternatively, the 

law would take effect only upon approval by the affected voters 

in a referendum). 

150. To avoid undermining the constitutionality of section 

381.986(8) (a)2.a., therefore, the statute cannot be construed as 

having enacted into law the Score Card and "validated" the 

Department-assigned aggregate scores therein, thereby 

establishing, as a matter of law, their truth as quantifiable 

facts. 
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151. The Department's interpretation of the One Point 

Condition as having implicitly incorporated the Score Card and 

validated the truth of the matters the Department contends were 

asserted therein, in particular that the aggregate scores 

constitute accurate interval data, is clearly erroneous and 

contravenes the law implemented. 

152. It is concluded, therefore, that paragraphs ( 1) (b), 

(1) (c), and (1) (d) of the Emergency Rule are invalid pursuant to 

section 12 0. 52 ( 8) ( c) . 

B. Invalidity under Section 120.52(8) (b) 

153. The "two fundamental prohibitions" of the separation 

of powers doctrine mandate that no branch of government may 

either encroach upon the powers of, or delegate its 

constitutionally assigned power to, another branch. Whiley v. 

Scott, 79 So. 3d 702, 708 (Fla. 2011). To the extent allowable 

under the nondelegation doctrine (which is not at issue here)~ 

however, "the Legislature may specifically delegate . . its 

rulemaking authority to the executive branch" without violating 

the separation of powers. Id. at 711. 

154. Thus, rulemaking "is a derivative of lawmaking," such 

that when an agency adopts "'a rule having the force of law, it 

acts in place of the legislature."' Id. at 710 (quoting Dep't 

of Rev. v. Novoa, 745 So. 2d 378, 380 (Fla. 1st DCA 1999)). 

Section 120.52(8) could not be clearer about this: rulemaking 
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involves the exercise of delegated legislative authority, i.e., 

a power that derives from "the Legislature's lawmaking authority 

under article III, section 1 of the Florida Constitution." Id. 

at 716. 

155. As a grant of rulemaking authority, then, 

section 381. 98 6 ( 8) ( k) must be understood as a delegation to 

the Department of the legislative power of the state. Although, 

to be sure, the legislature could empower the Department to 

exercise quasi-judicial power (and has done so), section 

381.986(8) (k) is not a grant of quasi-judicial authority, which 

latter is a derivative of the judicial power under Article V, 

section 1, of the Florida Constitution. 

156. So, it is of great significance that the Emergency 

Rule does more than merely define the terms "Final Ranking," 

"Highest Final Ranking," and "Within One Point" in a generally 

applicable manner. 231 Instead, reflecting the Department's 

misguided interpretation of the One Point Provision, the 

Emergency Rule explicitly incorporates and validates the Score 

Card, which has the effect of defining the terms in question so 

narrowly that each nursery within the rule's field of operation 

is actually given its own bespoke definitions. 

157. To be specific, the term Final Ranking means, for 

Nature's Way, "2.8833 or 2." For Costa, the same term means 

"4.4000 or 5." The term Final Ranking is defined as a unique 
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pair of numbers for each nursery, for a total of 26 different, 

custom-made definitions. 

158. There are fewer definitions of Highest Final Rank-a 

separate one for each of the five regions. For the southwest 

region, e.g., Highest Final Rank means "4.1042 or 5," whereas 

for the southeast region, the same term means "4.4000 or 5." 

159. The definition of Within One Point actually comprises 

21 definitions, one for each nursery that potentially might be 

eligible for licensure under the One Point Condition. (The five 

highest scored applicants, which are already licensed, are the 

points of reference.) The definition specifies the applicable 

"difference," which must be 1. 0000 or less to be Within One 

Point, not simply by describing the mathematical formula, but by 

prescribing for each nursery the very numbers that must be 

subtracted from one another. In this way, the definition 

decides which applicants, by name, are Within One Point, and 

which are not. 

160. For Nature's Way, for example, the rule-prescribed 

Within One Point "difference" is 1.5167 (under the aggregate 

score formula) or 3 (under the regional rank formula) Because 

both rule-determined numbers are greater than 1.0000, the rule 

rules that Nature's Way is ineligible for licensure under the 

One Point Condition. For KSG, the "difference" is 1.1875 

(aggregate score comparison) or 1 (regional rank comparison) 
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Since the smaller "difference" of 1 equals 1.0000, the rule 

orders that KSG meets the Once Point Condition. The rule 

likewise adjudicates the substantial interests of the other 19 

potentially eligible applicants. 

161. Although it purports to be an exercise of delegated 

l~gislative authority and was published in the guise of a rule, 

the Emergency Rule is, in substance and effect, an order (or a 

compilation of orders) determining the substantial interests of 

the 21 applicants that populate the universe of potentially 

licensable nurseries under the One Point Condition. The 

Emergency Rule does not formulate policy at a level of 

generality that could possibly be considered categorical; 

rather, it finds adjudicative facts material to the substantial 

interests of identifiable-indeed identified-parties. The 

Emergency Rule reflects an exercise of quasi-judicial, not 

quasi-legislative, authority. 

rule. 

It is an order masquerading as a 

162. As such, the Emergency Rule is not authorized by 

section 381.986(8) (k), which to repeat is not a warrant to 

exercise quasi-judicial authority. To be sure, the Department 

possesses the quasi-judicial power to determine the substantial 

interests of the nurseries, but it may exercise that power only 

through sections 120.569 and 120.57. Rulemaking under section 

120.54 is not a bypass around DOAH that an agency can use to cut 
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off a party's right to dispute material facts and present its 

case to a neutral and independent ALJ. 

163. It is concluded, therefore, that paragraphs (1) (b), 

(1) (c), and (1) (d) of the Emergency Rule are invalid pursuant to 

section 120.52(8)(b). 

IX. INVALIDITY UNDER SECTION 120.52 (8) (e) 

164. There really can be no serious disagreement with the 

proposition that the Department's aggregate scores (and the 

regional ranks that are derivative of those aggregate scores) 

are not supported by logic, reason, or the necessary facts. As 

explained at length above, the aggregate scores are nothing but 

the weighted averages of ordinal data, i.e., the applicants' 

numerically coded positions in the Domanial rankings (1-5), 

carried out, preposterously, to the ten-thousandth decimal 

place. As explained above, these aggregate scores simply do not 

have the meaning the Department wants them have; they cannot 

possibly have such meaning because no quantifiable information 

about the applicants' relative suitability was ever recorded. 

165. The upshot is that the Emergency Rule, not to put too 

fine a point on it, is based on a delusion, the delusion that 

the aggregate scores truly are interval data that tell us 

precisely how much suitability one applicant was found to have 

had in comparison to another. It is this delusion that allows 

the Department to declare (per the Emergency Rule) that Costa 
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was 1.5167 points better than Nature's Way-a statement that is 

patently irrational. 

166. It is concluded, therefore, that paragraphs (1) (b), 

(1) (c), and (1) (d) of the Emergency Rule are invalid pursuant to 

section 120.52 (8) (e). 

X. THE UNADOPTED RULE 

167. The term "rule" is defined in section 120.52(16) to 

mean "each agency statement of general applicability that 

implements, interprets, or prescribes law or policy or describes 

the procedure or practice requirements of an agency and includes 

any form which imposes any requirement or solicits any 

information not specifically required by statute or by an 

existing rule. The term also includes the amendment or repeal of 

a rule." As the First DCA explained: 

The breadth of the definition in Section 
120.52(1[6]) indicates that the legislature 
intended the term to cover a great variety 
of agency statements regardless of how the 
agency designates them. Any agency 
statement is a rule if it "purports in and 
of itself to create certain rights and 
adversely affect others," [State, Dep't of 
Admin. v.] Stevens, 344 So. 2d [290,] 296 
[(Fla. 1st DCA 1977)], or serves "by [its] 
own effect to create rights, or to require 
compliance, or otherwise to have the direct 
and consistent effect of law." McDonald v. 
Dep't of Banking & Fin., 346 So. 2d 569, 581 
(Fla. 1st DCA 1977). 

State Dep't of Admin. v. Harvey, 356 So. 2d 323, 325 (Fla. 1st 

DCA 1977); see also Jenkins v. State, 855 So. 2d 1219 (Fla. 1st 

81 

187



DCA 2003); Amos v. Dep't of HRS, 444 So. 2d 43, 46 (Fla. 1st DCA 

1983). Accordingly, to be a rule, 

a statement of general applicability must 
operate in the manner of a law. Thus, if 
the statement's effect is to create 
stability and predictability within its 
field of operation; if it treats all those 
with like cases equally; if it requires 
affected persons to conform their behavior 
to a common standard; or if it creates or 
extinguishes rights, privileges, or 
entitlements, then the statement is a rule. 

Fla. Quarter Horse Racing Ass'n, Inc. v. Dep't of Bus. & Prof'l 

Reg., Case No. 11-5796RU, 2013 Fla. Div. Admin. Hear. LEXIS 558, 

37-38 (Fla. DOAH May 6, 2013), aff'd, Fla. Quarter Horse Track 

Ass'n v. Dep't of Bus. & Prof'l Reg., 133 So. 3d 1118 (Fla. 1st 

DCA 2014). 

168. Because the definition of the term "rule" expressly 

includes statements of general applicability that implement or 

interpret law, an agency's interpretation of a statute that 

gives the statute a meaning not readily apparent from its 

literal reading and purports to create rights, require 

compliance, or otherwise have the direct and consistent effect 

of law, is a rule, but one which simply reiterates a statutory 

mandate is not. Id. at 39-40; see also State Bd. of Admin. v. 

Huberty, 46 So. 3d 1144, 1147 (Fla. 1st DCA 2010); Beverly 

Enters.-Fla., Inc. v. Dep't of HRS, 573 So. 2d 19, 22 (Fla. 1st 
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DCA 1990); St. Francis Hosp., Inc. v. Dep't of HRS, 553 So. 2d 

1351, 1354 (Fla. 1st DCA 1989). 

169. Agency rulemaking is not discretionary under the 

Administrative Procedure Act. See § 120.54 (1) (a), Fla. Stat.; 

Dep't of High. Saf. & Motor Veh. v. Schluter, 705 So. 2d 81, 86 

(Fla. 1st DCA 1997) (The "legislature's intention [was] to remove 

from agencies the discretion to decide whether or not to adopt 

rules."). Each agency statement meeting the definition of a 

rule under section 120.52(16) must be adopted "as soon as 

feasible and practicable." § 12 0. 54 ( 1) (a) , Fla. Stat. 

170. Section 120.56(4) authorizes any substantially 

affected person to seek an administrative determination that an 

agency statement which has not been adopted by the rulemaking 

procedure is nevertheless a "rule" as defined in section 120.52 

and hence violates section 120.54(1) (a). The statutory term for 

such a rule-by-definition is "unadopted rule," which is defined 

in section 120.52(20). 

171. If the petitioner proves at hearing that the agency 

statement is an unadopted rule, the agency then has the burden 

of overcoming the presumptions that rulemaking was both feasible 

and practicable. In this regard, section 12 0. 54 ( 1) (a) 1. 

provides as follows: 

Rulemaking shall be presumed feasible unless 
the agency proves that: 
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a. The agency has not had sufficient time 
to acquire the knowledge and experience 
reasonably necessary to address a statement 
by rulemaking; or 

b. Related matters are not sufficiently 
resolved to enable the agency to address a 
statement by rulemaking. 

Section 120.54 (1) (a) 2. provides as follows: 

Rulemaking shall be presumed practicable to 
the extent necessary to provide fair notice 
to affected persons of relevant agency 
procedures and applicable principles, 
criteria, or standards for agency decisions 
unless the agency proves that: 

a. Detail or precision in the establishment 
of principles, criteria, or standards for 
agency decisions is not reasonable under the 
circumstances; or 

b. The particular questions addressed are 
of such a narrow scope that more specific 
resolution of the matter is impractical 
outside of an adjudication to determine the 
substantial interests of a party based on 
individual circumstances. 

A. The Scoring Methodology Comprises Policies of General 
Applicability 

172. To be generally applicable, a statement's level of 

generality must be such as to constitute an abstract principle, 

but it need not apply universally to every person or activity 

within the agency's jurisdiction. It is sufficient, rather, 

that the statement apply, not to just a single person or 

singular situations, but uniformly to a category or class of 

persons or activities over which the agency may properly 
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exercise authority. See Schluter, 705 So. 2d at 83 (policies 

that established procedures pertaining to police officers under 

investigation were said to apply uniformly to all police 

officers and thus to constitute statements of general 

applicability); see also, McCarthy v. Dep't of Ins., 479 So. 

2d 135 (Fla. 2d DCA 1985) ( letter prescribing "categoric 

requirements" for certification as a fire safety inspector was a 

rule). 

173. The several policies that together constitute the 

Scoring Methodology were used to determine the substantial 

interests of every nursery that applied for a DO license in 

2015. The Department cannot, and does not, dispute this. As 

the Department writes in its Proposed Final Order, at page 16, 

"[t]he 2015 Scoring Methodology allowed the Department to 

determine which applicants from a one-time batch were entitled 

to receive the five exclusive DO licenses in 2015." In other 

words, the Department based its determination of all the 2015 

applicants' substantial interests on the Scoring Methodology. 

174. Thus, the Scoring Methodology was applied uniformly 

to a class of persons, and its constituent policies are framed 

in general, not case- or party-specific terms. 

175. The Department contends that the Scoring Methodology 

is not an unadopted rule because it ''was used one time" in 2015 

under a statute that did not authorize the issuance of 
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additional DO license in the future. These circumstances, the 

Department says, gave it "no reason . to expect the 2015 

Scoring Methodology ever to be used in the future and no reason 

to adopt the 2015 Scoring Methodology through chapter 

120's rulemaking process." Dep't's PFO at 16. The undersigned 

interprets these assertions as an argument against general 

applicability. 

176. It is an unpersuasive argument that is rejected for 

several reasons. First, while the 2015 application cycle might 

have been a one-time event, it entailed many agency actions, and 

these were all based on the Scoring Methodology. Thus, the 

Scoring Methodology was not used only once; rather, it was 

effectively used 26 times to determine the substantial interests 

of 26 applicants. 

177. Second, section 120.52(16) does not contain an 

exception for agency statements of general applicability that 

might apply only to nonrecurring events. Indeed, under the 

Department's logic, there was no reason to adopt most (perhaps 

all) of rule 64-4.002, and certainly no reason to adopt 

paragraph (5) thereof, which prescribes procedures specifically 

tailored for the so-called "one-time'' evaluation that the 

Department had "no reason . to expect [would] ever. be 

used in the future." The Department's reasoning, obviously, is 

flawed. What makes the Scoring Methodology generally applicable 
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is the fact that it was applied without exception to determine 

the substantial interests of every member of a class of 

nurseries, namely the 2015 applicants. It is no less generally 

applicable for having been formulated to govern a situation 

that, it was thought, would not be repeated. 

178. Third, whether or not the Department had reason to 

think the Scoring Methodology would be used again someday, in 

fact it has been. The Emergency Rule purports to adjudicate, 

today, the "within-one-point" issue of fact for each potentially 

licensable applicant based on the Scoring Methodology. 241 The 

Scoring Methodology is hardly the dead letter the Department 

makes it out to be. 

B. The Scoring Methodology Purports to Interpret 
Rule 64-4.002 Authoritatively 

179. An agency's interpretation of its own rule, no less 

than a statutory construction, is itself a rule-by-definition if 

the interpretation gives the rule a meaning not readily apparent 

from its literal reading and purports to create rights, require 

compliance, or otherwise have the force of law. 

180. The Department freely acknowledges that the Scoring 

Methodology is based on an interpretation of rule 64-4.002. In 

a previous case, describing a category of proof relating to the 

ranking and scoring of the 2015 applicants (e.g., the completed 
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Scorecards and the Master Spreadsheet), which was being referred 

to as the "Scoring and Ranking Evidence," the Department wrote: 

[T]he Scoring and Ranking Evidence sets 
forth the Department's interpretation and 
applications of the pertinent statutes and 
rules over which the Department has 
substantive jurisdiction - section 381.986, 
Florida Statutes, and chapter 64-4, Florida 
Administrative Code. Specifically, the 
Scoring and Ranking Evidence will reflect 
how the scorecard, which is found in rule 
64-4.002, is to be applied under the 
Department's interpretation of its own rule. 

* * * 

The Scoring and Ranking Evidence helps 
present the Department's interpretation of 
section 381.986 and rule 64-4.002 and 
informs how DOAH in turn must apply the same 
statute and rule after DOAH resolves any 
disputed issues of fact. 

Dep't of Health, Memorandum Opposing Ruskin's Motion in Limine 

Regarding the Department's Scoring and Ranking, at 4-5, DOAH 

Case No. 15-7270 (filed Aug. 5, 2016) (Emphasis added). 

181. In the Final Order the Department entered in that 

same case, which arose from the denial of applications for the 

southwest regional DO license, the Department rejected the ALJ's 

scoring methodology as "contrary to Rule 64-4.002" and 

substituted its own Scoring Methodology, which it found was "as 

or more reasonable than that used by the ALJ." Plants of Ruskin 

v. Dep't of Health, DOH-17-0791-FOI-HO, at 9 (Fla. DOH Aug. 22, 

2017). This is the ''reasonableness" finding that an agency is 
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required to make under section 120.57(1) (1) when rejecting an 

ALJ's interpretation of an administrative rule in favor of its 

own interpretation of the rule. (Ironically, in the same Final 

Order, at 7, the Department wrote, disapprovingly, that the 

"ALJ's scoring method has never gone through the rulemaking 

process." Neither, of course, has the Department's Scoring 

Methodology.) 

182. It practically goes without saying that the Scoring 

Methodology gives rule 64-4.002(5) meaning that is not apparent, 

readily or otherwise, from a literal reading of its provisions. 

While the undersigned has concluded, for reasons stated above, 

that the Scoring Methodology (with the exception of the 

Aggregate Definition) contravenes rule 64-4.002(5), it is 

irrelevant to the determination of whether the Scoring 

Methodology constitutes an unadopted rule that these 

interpretations might be permissible. That is to say, an 

interpretation that otherwise meets the definition of a rule is 

not saved from being declared an unadopted rule merely because 

it is a reasonable interpretation. 

183. There is nothing in rule 64-4.002 that even hints at 

the ranking of applicants; the coding of positions in rankings 

with ordinal "rank scores''; the use of ordinal data as if it 

were interval data; or the reliance upon spurious digits 

resulting from mathematical calculations carried out far beyond 
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the precision of the original data. The Scoring Methodology 

clearly puts several layers of interpretive gloss on the rule, 

to say the least. 

184. There can be no doubt that the Scoring Methodology 

has the force of law in the Department's eyes. That much is 

clear from the memorandum and Final Order quoted above. As can 

be seen, the Department expected DOAH to follow the Scoring 

Methodology as binding law, and if an ALJ declined to do so, the 

Department would simply override the ALJ and apply the Scoring 

Methodology when taking final agency action. A better example 

of "authoritative'' would be hard to find. 

C. Rulemaking Was Feasible and Practicable 

185. The Department has made no attempt to prove (or even 

to argue) that it would have been infeasible or impracticable to 

adopt the Scoring Methodology as a rule. Thus, feasibility and 

practicability are presumed. 

D. The Scoring Methodology Is an Unadopted Rule 

186. Based on the foregoing, it is concluded that the 

Scoring Methodology, which comprises several polices having 

general applicability as described above, is an unadopted rule. 

XI. ATTORNEY'S FEES 

187. Having determined that a portion of the Emergency 

Rule is invalid, the undersigned is required, pursuant to 

section 120.595(3), to award Nature's Way reasonable costs and 
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reasonable attorney's fees (up to $50,000), unless the 

Department "demonstrates that its actions were substantially 

justified or special circumstances exist which would make the 

award unjust." If Nature's Way timely requests such relief, the 

undersigned will conduct further proceedings to determine 

whether such an award must be made, and, if so, in what amount. 

188. Having declared that the Scoring Methodology violates 

section 120.54(1) (a), an order must be entered against the 

Department, pursuant to section 120.595(4), for reasonable costs 

and reasonable attorney's fees, "unless the agency demonstrates 

that the statement is required by the Federal Government to 

implement or retain a delegated or approved program or to meet a 

condition to receipt of federal funds." 

ORDER 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is ORDERED that: 

1. Emergency Rule 64ER17-7(1) (b)-(d) constitutes an 

invalid exercise of delegated legislative authority. 

2. The Scoring Methodology comprising several statement of 

general applicability as described in detail hereinabove 

constitutes an unadopted rule in violation of section 

120.54 (1) (a). 

3. Nature's Way shall have 30 days from the date of this 

Final Order within which to file a motion for attorney's fees 
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and costs, to which motion (if filed) Nature's Way shall attach 

appropriate affidavits (attesting, e.g., to the reasonableness 

of the fees and costs) and the essential documentation 

supporting the claim, such as time sheets, bills, and receipts. 

DONE AND ORDERED this 15th day of June, 2018, in 

Tallahassee, Leon County, Florida. 

JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 

Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of June, 2018. 

ENDNOTES 

11 Florida Administrative Code Rule 64-4.002(5) provides that 
applications were due no later than 21 days after the effective 
date of the rule, which became effective June 17, 2015. 

21 Note, for now, that assigning a number, e.g. 5, to a 
superlative adjective such as "most qualified" does not turn the 
adjective into a measurement signifying the quantity of five 
units or points. 

31 To say that 2 0% of the symbol "5 points" is "1 point" would 
be, obviously, misleading, given the lack of a meaningful 
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referent for "1 point" and the fact that "1 point" is commonly 
understood to signify a quantity as opposed to a quality. 

41 If this is a bit too abstract, perhaps it will help to 
imagine that, for some reason, instead of trying to quantify 
relative suitability, for which there is no commonly known unit 
of measurement, we were instead measuring length, for which 
there are commonly known standards. Clearly, for the weighting 
scheme to function, the same unit of measurement would need to 
be used in each weighted category. If inches were used in one 
category; yards in another; millimeters in the third; and feet 
and meters, respectively, in the remaining two, then the 
prescribed proportions would yield to the weight of the 
disparate standards, with the smaller units (millimeters) likely 
to generate much bigger numbers than the larger ones (meters). 

51 If we can say, for example, that 10 is twice as large as 5, 
which is permissible when 0.0 means there is none of the 
measured variable (think weight, e.g., as opposed to 
temperature), then the quantified data are not only interval, 
but also ratio data. 

61 The Florida Administrative Procedure Act does not have a good 
term of art for policies that an agency uses in conjunction with 
its free-form actions. The term "unadopted rule," as defined in 
section 120.52(20), is reserved for policies that meet the 
definition of a rule; it is technically not applicable to 
policies which merely guide free-form decisions but lack the 
force of law; in addition, in any event, the term "unadopted 
rule" reflects a judgment about the nature of the policy that 
would be premature to make until the agency began to enforce the 
policy as authoritative and necessary to substantial-interests 
determinations. The commonly used (but formally undefined) term 
"nonrule policy" is ambiguous because "nonrule" can mean either 
(i) not a rule in effect (i.e., a formally adopted, existing 
rule) or (ii) not a rule by definition (i.e., a statement that 
does not meet the definition of a rule). In the former, more 
limited sense, the nonrule policy might or might not also be an 
unadopted rule. In the latter sense, the term "nonrule policy" 
means "not an unadopted rule." The undersigned thus prefers a 
term like "extralegal" or "extra-rule" to refer to a free-form 
policy that is unregulated, but not necessarily unlawful. Such 
a policy might "harden" into an unadopted rule if the agency 
seeks to enforce the policy as an authoritative legal principle 
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that purports to bind parties and judges and determine 
outcomes-or it might not. 

7/ Dep't Ex. 1. 

81 When an agency determines a party's substantial interests, 
the agency must provide a clear point of entry to challenge that 
decision. Capeletti v. Dep't of Transp., 362 So. 2d 346 (Fla. 
1st DCA 1978). In Capeletti, the court instructed that "an 
agency must grant affected parties a clear point of entry, 
within a specified time after some recognizable event in. 
free-form proceedings, to formal . . proceedings under section 
120.57(1) ." Id. at 348 (Emphasis added). For a notice to be 
legally sufficient as a clear point of entry, it must clearly 
state the nature of the agency's decision, as well as the 
process and time frame for challenging that decision. See Fla. 
Optometric Ass'n v. Bd. of Optometry, 567 So. 2d 928, 935 (Fla. 
1st DCA 1990) (persons whose substantial interests may be 
affected by an agency decision "must be given a clear point of 
entry; i.e., a clear opportunity," to challenge the agency 
decision); see also Sterman v. Fla. State Univ. Bd. of Regents, 
414 So. 2d 1102, 1103-04 (Fla. 1st DCA 1982) (notice that failed 
clearly to inform student he would not be awarded a specific 
degree was insufficient to provide a clear point of entry into 
formal proceedings to challenge that decision). Here, the only 
recognizable agency decision addressed in the 2015 notice of 
intent to deny Nature's Way's application was that Nature's 
Way's application would be denied. The notice did not inform 
Nature's Way that its aggregate score was determined to 
be 2.8833 or provide a clear opportunity to dispute the truth of 
the aggregate score of 2.8833 as a quantified fact. 

91 To illustrate, imagine the jersey numbers of the players on 
your favorite football team. They are, in effect, a code for 
identifying the personnel on the field. The meaning of the 
number is the player's name. If the quarterback, for example, 
were given the number 12.8833 instead of 12, the number would 
have no greater or more precise meaning. Now, can we subtract 
the quarterback's number from the center's number? Sure. It's 
a simple mathematical operation. Is the result meaningful or 
interpretable? No. If the numbers symbolize names rather than 
quantities, the difference between them has no meaning, because 
you can't subtract a name from a name. Suppose I tell you that 
the running back is 19 and the punter is 21. Without additional 
information, the numbers in that statement are ambiguous. They 
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could be jersey numbers signifying identity (not quantifiable 
information), or they could be the players' ages signifying 
years of life (quantifiable information). If the latter, the 
two numbers can be meaningfully subtracted, because age 
difference is interpretable. 

101 Dep't of Health, Memorandum Opposing Ruskin's Motion in 
Limine Regarding the Department's Scoring and Ranking, at 3, 
DOAH Case No. 15-7270 (filed Aug. 5, 2016) (Emphasis added). 

111 The Department incorporated the Proposed Recommended Order 
from the companion case by reference into its Proposed Final 
Order in this case. 

121 In addition to Sun Bulb Nursery, the following 2015 DO 
applicants received MMTC licenses pursuant to the Medical 
Marijuana Law: Loops Nursery, Treadwell Nursery, 3 Boys 
Nursery, and Plants of Ruskin. As of this writing, 13 of 
the 26 2015 DO applicants have been licensed as MMTCs. 

131 By convention, numbers are assigned to ranks in ascending 
(or descending) whole numbers. But this is merely a matter of 

practice and convenience. It would not be incorrect to assign 
any set of ascending (or descending) numbers to indicate the 
direction of the ordered items. That is, in terms of the 
information conveyed, there is no difference between, say, 
{5, 4, 3, 2, 1} and {943, 29, 17, 11, and 3}, when all we know 
is that 5 (or 943) is greater than 4 (or 29), which in turn is 
greater than 3 (or 17), etc. 

14/ · True value is useful, nevertheless, for quantifying error in 
determining the accuracy of a measurement. The formula is 
simple: error= x - µ. Of course, because we can never knowµ, 
we cannot determine the exact error. We can, however, use a 
reference value forµ, i.e., our best estimate of a true value, 
to calculate our best estimate of the error in our measurement. 

151 Dr. Cornew is an expert in numerical and statistical 
analysis. He obtained his undergraduate and doctorate degrees 
from the Massachusetts Institute of Technology ("MIT"). After 
receiving his degrees, Dr. Cornew taught in the fields of 
computer science, statistical analysis, and numerical analysis 
at MIT, Simmons College, and Florida International University. 
In addition, Dr. Cornew has provided consulting services on 
statistical and mathematical issues related to investment and 
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market strategies. The Department offered no evidence to rebut 
Dr. Cornew's testimony. 

161 Dr. Cornew reports this value as 2.8833 + 31.94%, to 
highlight the magnitude of upward uncertainty in the Department
generated aggregate score. 

171 The WMTOs are: Cultivation, 0.6500; Processing, 0.5500; 
Dispensing, 0.4000; MD, 0.1167; and Financials, 0.2667. The low 
endpoint can be expressed alternatively as 2.8833 - 31.21% to 
show the substantial uncertainty inherent in the reported score, 
even after limiting the Department's error with a generous 
assumption about the other applicants' scores. 

181 For the low endpoint, the Cultivation, Processing, 
Dispensing, MD, and Financials WMTOs, in that order, are: 
1.1000, 0.9500, 0.4500, 0.1667, and 0.7333. For the high 
endpoint, these values are: 1.4750, 1.4000, 0.7125, 0.2500, and 
1.0000. From the reported aggregate score of 4.4000, these 
endpoints demonstrate an upward uncertainty of 9.94% and a 
downward uncertainty of 22.73%. (Dr. Cornew calculates Costa's 
low endpoint to be 3.3942, reflecting a downward uncertainty of 
22.86%. This minor discrepancy in our figures, which might be 
an artifact of rounding, is immaterial.) 

191 The Department argues that it had a license to engage in the 
logical fallacy of overprecision and rely upon meaningless, 
spurious digits because rule 64-4.002 required weighting and 
averaging, which would necessarily produce fractional results. 
This argument is completely without merit. False precision 
results from exactly the kinds of mathematical operations the 
Department used, which is why the products of such equations 
must be corrected (rounded) to eliminate the otherwise deceptive 
digits. What the Department seems unable to understand (or, 
more likely, unwilling to concede) is that mathematical 
operations such as division and multiplication do not-cannot 
possibly-make the original measurements more precise. If you 
take several measurements to the nearest foot and then average 
them, you cannot truthfully report the result to the nearest 
thirty-second of an inch, even if the numbers can be run out 
that far, because nothing was actually measured with such 
precision. 

201 As between the options, the undersigned considers the 
"second place" reading to be markedly inferior and has concluded 
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that the legislature intended the term "final ranking" to have 
the same meaning as "aggregate score," so that an applicant 
whose aggregate score is within one point of the highest 
aggregate score in its region meets the One Point Condition, 
regardless of whether that applicant was ranked Second, Third, 
Fourth, or Fifth Best. To be clear, however, this ground for 
invalidating the Emergency Rule under section 120.52(8) (c) 
results not from the Department's making a poor choice, but from 
its failure to choose between two alternatives where ambiguity 
demands a choice. 

211 The verb "to score" here refers to the Reviewers' assigning 
of scores (Ordinals), not to computing aggregate scores from 
Ordinals assigned by the Reviewers. 

221 The legislature may find "legislative facts" without 
violating the separation of powers, but such findings are 
properly limited to broad matters of policy or value choices, 
usually given as explanation of the grounds for enacting a law. 
Facts particular to a dispute between parties upon which the 
substantial interests of an individual or entity depend are 
adjudicative facts, not legislative facts. 

231 Examples of a generally applicable definition of, e.g., 
"Final Ranking" are: an applicant's "aggregate score" as 
generated pursuant to rule 64-4.002(5) (b); or, alternatively, an 
applicant's finish position (or "regional rank") in the order of 
finish of its region's applicants, ranked from highest to lowest 
"aggregate score" as generated pursuant to rule 64-4. 002 (5) (b) . 

24/ In this way, the Emergency Rule rather sneakily incorporates 
the Scoring Methodology and "adopts" it sub silentio. Such 
covert rule promulgation, needless to say, is not in accord with 
the procedure specified in section 120.54. Moreover, "[a]n 
agency may not adopt retroactive rules, including retroactive 
rules intended to clarify existing law, unless that power is 
expressly authorized by statute." § 120. 54 ( 1) ( f), Fla. Stat. 
Thus, the Emergency Rule cannot be viewed as having ratified and 
validated the Scoring Methodology ex post facto. 
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COPIES FURNISHED: 

Angela D. Miles, Esquire 
Donna Elizabeth Blanton, Esquire 
Radey Law Firm, P.A. 
301 South Bronough, Suite 200 
Tallahassee, Florida 32301 
(eServed) 

Rex D. Ware, Esquire 
Moffa, Sutton, & Donnini, P.A. 
3500 Financial Plaza, Suite 330 
Tallahassee, Florida 32312 
(eServed) 

Eduardo S. Lombard, Esquire 
W. Robert Vezina, III, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(eServed) 

Shannon Revels, Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A02 
Tallahassee, Florida 32399-1703 
(eServed) 

Nichole C. Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A02 
Tallahassee, Florida 32399-1701 
(eServed) 

Celeste M. Philip, M.D., M.P.H. 
State Surgeon General 
Department of Health 
4052 Bald Cypress Way, Bin A00 
Tallahassee, Florida 32399-1701 
(eServed) 
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Ernest Reddick, Program Administrator 
Anya Grosenbaugh 
Florida Administrative Code and Register 
Department of State 
R. A. Gray Building 
500 South Bronough Street 
Tallahassee, Florida 32399-0250 
(eServed) 

Ken Plante, Coordinator 
Joint Administrative Procedures Committee 
Room 680, Pepper Building 
111 West Madison Street 
Tallahassee, Florida 32399-1400 
(eServed) 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A party who is adversely affected by this Final Order is 
entitled to judicial review pursuant to Section 120.68, Florida 
Statutes. Review proceedings are governed by the Florida Rules 
of Appellate Procedure. Such proceedings are commenced by 
filing the original notice of appeal with the Clerk of the 
Division of Administrative Hearings and a copy, accompanied by 
filing fees prescribed by law, with the District Court of 
Appeal, First District, or with the District Court of Appeal in 
the Appellate District where the party resides. The notice of 
appeal must be filed within 30 days of rendition of the order to 
be reviewed. 

99 

205



Applicant Cultivation Processing Dispensing Med. Dir. Financials 
30% 30% 15% 5% 20% 

Bill's 
1. 5500 1 1 1 2 2 1 2 2 1 1 1 2 2 1 

5 1 3 3 4 2 2 1 1 2 1 1 3 1 

1 1 2 1 1 1 2 1 1 1 1 1 1 1 

22 + 12 = 1.8333 21 .;. 12 = 1. 7 500 14 -:- 12 "' 1.1667 6 + 3 = 2 3 + 3 "" 1 
1.8333 " . 3 = . 5500 l. 7500 x .3 = .5250 1.1667 x . 15 = .1750 

2 • .05 = .1000 1 • . 2 = .2000 

Costa 
4.4000 5 5 5 5 3 5 5 5 3 5 5 4 4 5 

4 5 5 5 3 5 4 5 4 3 3 4 5 4 

" 

5 3 5 4 5 3 4 3 5 4 4 4 4 5 

56 + 12 = 4. 6667 50 + 12 = 4.1667 48 + 12 = 4.000 13 + 3 = 4.3333 14 + 3 = 4.6667 
4 .6667 x .3 = 1.4000 4.1667 x .3 = 1.2500 4.000 x .15 = . 6000 4.3333 x .05 = .2167 4 .6667 x .2 = .9333 

Keith St. 
Germain 4 5 4 1 4 4 4 1 4 2 2 2 2 3 

3.2125 
2 4 2 2 2 1 3 2 2 1 2 2 4 3 

4 5 3 5 4 5 5 4 4 2 3 3 5 4 

41 + 12 = 3.4167 39 + 12 = 3.2500 29 + 12 = 2.4167 11 + 3 = 3.6667 10 + 3 = 3. 3333 
3.4167 x .3 = 1.0250 3 .2500 x .3 = .9750 2.4167 x .15 = .3625 3.666/ IC .OS = .1833 3.3333 " .2 = .6667 

Nature's 
Way 2 3 4 3 2 .3 1 3 3 3 3 4 5 2 

2.8833 
1 2 4 4 1 3 1 3 3 4 4 3 2 2 

3 4 4 3 2 4 3 5 2 5 5 5 3 3 

37 + 12 = 3.0833 31 + 12 = 2. 5833 44 + 12 = 3.6667 10 + 3 = 3.3333 7 + 3 = 2 .3333 

3.0833 x .3 = . 9250 2.5833 x .3 = .7750 3.6667 x .15 = . 5500 3.3333 x .05 = .1667 2.3333 x .2 = .4667 

Redland 
3.1750 4 2 2 4 5 3 3 4 5 5 5 5 4 4 

3 3 1 1 5 4 5 4 5 5 5 5 1 5 

2 2 1 2 3 2 1 2 3 3 2 2 2 2 

27 + 12 = 2.2500 41 + 12 = 3.4167 50 ➔ 12 = 4 .1667 7+3=2.3333 11 -;- 3 = 3.6667 
2.2500 >< .3 = .6750 3.4167 X .3 = 1.0250 4 .1667 >< .15 = .6250 2.3333 >< .05 = .1167 3.6667 " .2 = • 7333 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

NATURE'S WAY NURSERY OF MIAMI, 
INC., 

Petitioner, 

vs. Case No. 18-0721 

FLORIDA DEPARTMENT OF HEALTH, AN 
EXECUTIVE BRANCH AGENCY OF THE 
STATE OF FLORIDA, 

Respondent. 
I ------------------

RECOMMENDED ORDER 

This case came before Administrative Law Judge ("ALJ") 

John G. Van Laningham for final hearing on March 28, 2018, in 

Tallahassee, Florida. 

APPEARANCES 

For Petitioner: Angela D. Miles, Esquire 
Donna Elizabeth Blanton, Esquire 
Rex D. Ware, Esquire 
Radey Law Firm, P.A. 
301 South Bronough, Suite 200 
Tallahassee, Florida 32301 

For Respondent: Eduardo S. Lombard, Esquire 
W. Robert Vezina, III, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 

STATEMENT OF THE ISSUE 

The issue to be decided is whether Petitioner meets the 

"within-one-point" condition of eligibility for licensure as a 
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medical marijuana treatment center under section 

381.986(8) (a)2.a., Florida Statutes. 

PRELIMINARY STATEMENT 

By letter dated January 17, 2018, Respondent Florida 

Department of Health notified Petitioner Nature's Way Nursery 

of Miami, Inc., that it intended to deny Petitioner's application 

for registration as a medical marijuana treatment center. 

Petitioner had submitted its application on October 17, 2017, 

asserting that it was eligible under a newly enacted provision of 

section 381.986, which requires Respondent to license some 

nurseries whose previous applications were denied, including each 

nursery that "had a final ranking within one point of the highest 

final ranking in its region under formers. 381.986, Florida 

Statutes 2014," and is currently ready to cultivate. 

Respondent based its preliminary decision on Emergency 

Rule 64ER17-7, which purports to determine which nurseries meet 

the "within-one-point" condition. Nature's Way does not meet the 

requirements of the emergency rule, and it has brought a separate 

rule challenge seeking a determination that the emergency rule is 

invalid. 

Petitioner immediately filed a petition for administrative 

hearing pursuant to sections 120.569 and 120.57(1), Florida 

Statutes, requesting that its substantial interests in obtaining a 

license be determined in a formal proceeding. On February 12, 
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2018, Respondent forwarded the matter to the Division of 

Administrative Hearings, where it was assigned to this ALJ. The 

final hearing was held on March 28, 2018. 

At the final hearing, Petitioner called as witnesses: 

(i) its employee, Beatriz Garces; (ii) the director of 

Respondent's Office of Medical Marijuana Use, Christian Bax; and 

(iii) an expert in mathematics and statistics, Dr. Ronald W. 

Cornew. Respondent did not present any witnesses. The parties' 

Joint Exhibits 1 through 5 were admitted into evidence without 

objection. Petitioner's Exhibits 1 through 15 and 21 through 29 

were received in evidence, as were Respondent's Exhibits 1 

through 6. Official recognition was taken of Petitioner's 

Exhibits 16 through 20. 

The final hearing transcript was filed on April 9, 2018. 

Both parties timely submitted proposed recommended orders, which 

were due on May 4, 2018, and these were considered in preparing 

this Recommended Order. 

Unless otherwise indicated, citations to the official 

statute law of the state of Florida refer to Florida Statutes 

2018. 

FINDINGS OF FACT 

I. BACKGROUND AND PARTIES 

1. Respondent Florida Department of Health (the 

"Department" or "DOH") is the agency responsible for 
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administering and enforcing laws that relate to the general 

health of the people of the state. The Department's 

jurisdiction includes the state's medical marijuana program, 

which the Department oversees. Art. X, § 29, Fla. Const.; 

§ 381.986, Fla. Stat. 

2. Enacted in 2014, section 381.986, Florida Statutes 

( 2 015) ( the "Noneuphoric Cannabis Law") , legalized the use of 

low-THC cannabis by qualified patients having specified 

illnesses, such as cancer and debilitating conditions that 

produce severe and persistent seizures and muscle spasms. The 

Noneuphoric Cannabis Law directed the Department to select one 

dispensing organization ("DO") for each of five geographic areas 

referred to as the northwest, northeast, central, southwest, and 

southeast regions of Florida. Once licensed, a regional DO 

would be authorized to cultivate, process, and sell medical 

marijuana, statewide, to qualified patients. 

3. Section 381. 98 6 ( 5) (b) , Florida Statutes ( 2 015) , 

prescribed various conditions that an applicant would need to 

meet to be licensed as a DO, and it required the Department to 

"develop an application form and impose an initial application 

and biennial renewal fee." DOH was, further, granted authority 

to "adopt rules necessary to implement" the Noneuphoric Cannabis 

Law. § 381.986(5)(d), Fla. Stat. (2015). 
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4. Accordingly, the Department's Office of Compassionate 

Use ("OCU"), which is now known as the Office of Medical 

Marijuana Use, adopted rules under which a nursery could apply 

for a DO license. Incorporated by reference in these rules is a 

form of an Application for Low-THC Cannabis Dispensing 

Organization Approval ("Application"). See Fla. Admin. Code 

R. 64-4.002 (incorporating Form DH9008-OCU-2/2015). 

5. To apply for one of the initial DO licenses, a nursery 

needed to submit a completed Application, including the 

$60,063.00 application fee, no later than July 8, 2015. 11 See 

Fla. Admin. Code R. 64-4.002(5). 

6. Petitioner Nature's Way of Miami, Inc. ("Nature's 

Way"), is a nursery located in Miami, Florida, which grows and 

sells tropical plants to big box retailers throughout the 

nation. Nature's Way timely applied to the Department in 2015 

for licensure as a DO in the southeast region. 

II. THE 2015 DO APPLICATION CYCLE 

7. Although the current dispute arises from the 

Department's intended denial of Nature's Way's October 19, 2017, 

application for registration as a medical marijuana treatment 

center ("MMTC"), which is the name by which DOs are now known, 

the licensing criterion at the heart of this matter, the "One 

Point Condition," can be satisfied only by a nursery, such as 

Nature's Way, whose 2015 application for licensure as a DO was 
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evaluated, scored, and not approved as of the enactment, in 

2017, of legislation that substantially overhauled the 

Noneuphoric Cannabis Law. See Ch. 2017-232, Laws of Fla. The 

current iteration of section 381.986, in effect as of this 

writing, will be called the "Medical Marijuana Law." 

8. The One Point Condition operates retroactively in that 

it establishes a previously nonexistent basis for licensure that 

depends upon pre-enactment events. This is analogous to the 

legislative creation of a new cause of action, involving as it 

does the imposition of a new duty (to issue licenses) on the 

Department and the bestowal of a new right (to become licensed) 

on former applicants based on their past actions. The 

Department contends that all of the material facts surrounding 

these pre-enactment events have been conclusively established 

due to some combination of (i) Nature's Way's waiver of hearing 

rights, (ii) administrative finality, and (iii) the retroactive 

reach of the Medical Marijuana Law. Nature's Way, in contrast, 

maintains that there remain material facts subject to genuine 

dispute. 

9. The undersigned rejects the Department's argument that 

all of the facts material to Nature's Way's current application 

are beyond dispute. In brief, the undersigned holds that the 

One Point Condition places new legal significance on two 

categories of pre-enactment facts, namely (i) historical and 
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ultimate facts that have never been determined with finality in 

a judicial or quasi-judicial proceeding and thus remain subject 

to dispute; and (ii) facts, both historical and ultimate, that 

were a critical and necessary part of the final agency action 

determining an applicant's substantial interests in obtaining a 

DO license under the Noneuphoric Cannabis Law. Because facts 

that have been established, quasi-judicially, with finality 

between parties (hereafter, "adjudicated facts") are binding on 

those parties in subsequent litigation under the doctrine of 

administrative finality, they would not be subject to genuine 

dispute in a proceeding to determine the substantial interests 

of an applicant seeking licensure under the One Point Condition 

who was a party to the prior proceeding. 

10. In sum, because facts surrounding the inaugural 

competition under the Noneuphoric Cannabis Law for regional DO 

licenses are material to the determination of whether an 

applicant for licensure as an MMTC under the Medical Marijuana 

Law meets the One Point Condition, these seemingly unrelated 

matters must be recounted, and found, herein. To understand the 

issues at hand, it is essential first to become familiar with 

the evaluation and scoring of, and the agency actions with 

respect to, the applications submitted during the 2015 DO 

application cycle. 
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A. The Competitive, Comparative Evaluation 

11. As stated in the Application, OCU viewed its duty to 

select five regional DOs as requiring OCU to choose "the most 

dependable, most qualified" applicant in each region ''that can 

consistently deliver high-quality" medical marijuana. For ease 

of reference, such an applicant will be referred to as the 

"Best" applicant for short. Conversely, an applicant not chosen 

by OCU as "the most dependable, most qualified" applicant in a 

given region will be called, simply, "Not Best." 

12. Given the limited number of available DO licenses 

under the Noneuphoric Cannabis Law, the 2015 application process 

necessarily entailed a competition. As the Application 

explained, applicants were not required to meet any "mandatory 

minimum criteria set by the OCU," but would be evaluated 

comparatively in relation to the "other Applicants" for the same 

regional license, using criteria ''drawn directly from the 

Statute." 

13. Clearly, the comparative evaluation would require the 

item-by-item comparison of competing applicants, where the 

"items" being compared would be identifiable factors drawn from 

the statute and established in advance. Contrary to the 

Department's current litigating position, however, it is not an 

intrinsic characteristic of a comparative evaluation that 

observations made in the course thereof must be recorded using 
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only comparative or superlative adjectives (e.g., least 

qualified, qualified, more qualified, most qualified) . 21 

Moreover, nothing in the Noneuphoric Cannabis Law, the 

Application, or Florida Administrative Code Rule 64-4.002 stated 

expressly, or necessarily implied, that in conducting the 

comparative evaluation, OCU would not quantify (express 

numerically an amount denoting) the perceived margins of 

difference between competing applications. Quite the opposite 

is true, in fact, because, as will be seen, rule 64-4.002 

necessarily implied, if it did not explicitly require, that the 

applicants would receive scores which expressed their relative 

merit in interpretable intervals. 

14. Specifically, the Department was required to 

"substantively review, evaluate, and score" all timely submitted 

and complete applications. Fla. Admin. Code R. 64-4.002 (5) (a). 

This evaluation was to be conducted by a three-person committee 

(the "Reviewers"), each member of which had the duty to 

independently review and score each application. See Fla. 

Admin. Code R. 64-4. 002 (5) (b). The applicant with the "highest 

aggregate score" in each region would be selected as the 

Department's intended licensee for that region. 

15. A "score" is commonly understood to be "a number that 

expresses accomplishment (as in a game or test) or excellence 

(as in quality) either absolutely in points gained or by 
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comparison to a standard." See "Score," Merriam-Webster.com, 

http://www.merriam-webster.com (last visited May 30, 2018). 

Scores are expressed in cardinal numbers, which show quantity, 

e.g., how many or how much. When used as a verb in this 

context, the word "score" plainly means "to determine the merit 

of," or to "grade," id., so that the assigned score should be a 

cardinal number that tells how much quality the graded 

application has as compared to the competing applications. The 

language of the rule leaves little or no doubt that the 

Reviewers were supposed to score the applicants in a way that 

quantified the differences between them, rather than with 

superlatives such as "more qualified" and "most qualified" (or 

numbers that merely represented superlative adjectives). 

16. By rule, the Department had identified the specific 

items that the Reviewers would consider during the evaluation. 

These items were organized around five subjects, which the 

undersigned will refer to as Topics. The five Topics were 

Cultivation, Processing, Dispensing, Medical Director, and 

Financials. Under the Topics of Cultivation, Processing, and 

Dispensing were four Subtopics (the undersigned's term): 

Technical Ability; Infrastructure; Premises, Resources, 

Personnel; and Accountability. 

17. In the event, the 12 Topic-Subtopic combinations 

(e.g., Cultivation-Technical Ability, Cultivation-
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Infrastructure), together with the two undivided Topics (i.e., 

Medical Director and Financials), operated as 14 separate 

evaluation categories. The undersigned refers to these 

14 categories as Domains. 

18. The Department assigned a weight (by rule) to each 

Topic, denoting the relative importance of each in assessing an 

applicant's overall merit. The Subtopics, in turn, were worth 

25% of their respective Topics' scores, so that a Topic's raw or 

unadjusted score would be the average of its four Subtopics' 

scores, if it had them. The 14 Domains and their associated 

weights are shown in the following table: 

CULTIVATION 30% 

1. Cultivation - Technical Ability 25% out of 30% 

2. Cultivation - Infrastructure 25% out of 30% 

3. Cultivation - Premises, Resources, 25% out of 30% 

Personnel 

4. Cultivation - Accountability 25% out of 30% 

PROCESSING 30% 

5. Processing - Technical Ability 25% out of 30% 

6. Processing - Infrastructure 25% out of 30% 

7. Processing: Premises, Resources, 25% out of 30% 
Personnel 

8. Processing: Accountability 25% out of 30% 
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DISPENSING 15% 

9. Dispensing: Technical Ability 25% out of 15% 

10. Dispensing: Infrastructure 25% out of 15% 

11. Dispensing: Premises, Resources, 25% out of 15% 
Personnel 

12. Dispensing: Accountability 25% out of 15% 

13. MEDICAL DIRECTOR 5% 

14. FINANCIALS 20% 

19. If there were any ambiguity in the meaning of the word 

"score" as used in rule 64-4. 002 (5) (b), the fact of the 

weighting scheme removes all uncertainty, because in order to 

take a meaningful percentage (or fraction) of a number, the 

number must signify a divisible quantity, or else the reduction 

of the number, x, to say, 20% of x, will not be interpretable. 

Some additional explanation here might be helpful. 

20. If the number 5 is used to express how much of 

something we have, e.g., 5 pounds of flour, we can comprehend 

the meaning of 20% of that value (1 pound of flour). On the 

other hand, if we have coded the rank of "first place" with the 

number 5 (rather than, e.g., the letter A, which would be 

equally functional as a symbol), the meaning of 20% of that 

value is incomprehensible (no different, in fact, than the 

meaning of 20% of A). To be sure, we could multiply the 

number 5 by 0.20 and get 1, but the product of this operation, 
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despite being mathematically correct (i.e., true in the 

abstract, as a computational result), would have no contextual 

meaning. This is because 20% of first place makes no sense. 

Coding the rank of first place with the misleading symbol of 

"5 points" would not help, either, because the underlying 

referent-still a position, not a quantity-is indivisible no 

matter what symbol it is given. 31 

21. We can take this analysis further. The weighting 

scheme clearly required that the points awarded to an applicant 

for each Topic must contribute a prescribed proportionate share 

both to the applicant's final score per Reviewer, as well as to 

its aggregate score. For example, an applicant's score for 

Financials had to be 20% of its final Reviewer scores and 20% of 

its aggregate score, fixing the ratio of unweighted Financials 

points to final points (both Reviewer and aggregate) at 5:1. 

For this to work, a point scale having fixed boundaries had to 

be used, and the maximum number of points available for the 

final scores needed to be equal to the maximum number of points 

available for the raw (unweighted) scores at the Topic level. 

In other words, to preserve proportionality, if the applicants 

were scored on a 100-point scale, the maximum final score had to 

be 100, and the maximum raw score for each of the five Topics 

needed to be 100, too. 
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22. The reasons for this are as follows. If there were no 

limit to the number of points an applicant could earn at the 

Topic level (like a baseball game), the proportionality of the 

weighting scheme could not be maintained; an applicant might run 

up huge scores in lower-weighted Topics, for example, making 

them proportionately more important to its final score than 

higher-weighted Topics. Similarly, if the maximum number of 

points available at the Topic level differed from the maximum 

number of points available as a final score, the proportionality 

of the weighting scheme (the prescribed ratios) would be upset, 

obviously, because, needless to say, 30% of, e.g., 75 points is 

not equal to 30% of 100 points. 

23. If a point scale is required to preserve 

proportionality, and it is, then so, too, must the intervals 

between points be the same, for all scores, in all categories, 

or else the proportionality of the weighting scheme will fail. 

For a scale to be uniform and meaningful, which is necessary to 

maintain the required proportionality, the points in it must be 

equidistant from each other; that is, the interval between 4 

and 5, for example, needs to be the same as the interval 

between 2 and 3, and the distance between 85 and 95 (if the 

scale goes that high) has to equal that between 25 and 35. 41 

When the distances between values are known, the numbers are 

said to express interval data. 51 
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24. Unless the distances between points are certain and 

identical, the prescribed proportions of the weighting scheme 

established in rule 64-4.002 will be without meaning. Simply 

stated, there can be no sense of proportion without 

interpretable intervals. We cannot say that a 5:1 relationship 

exists between two point totals (scores) if we have no idea what 

the distance is between 5 points and 1 point. 61 

25. The weighting system thus necessarily implied that the 

"scores" assigned by the Reviewers during the comparative 

evaluation would be numerical values (points) that (i) expressed 

quantity; (ii) bore some rational relationship to the amount of 

quality the Reviewer perceived in an applicant in relation to 

the other applicants; and (iii) constituted interval data. In 

other words, the rule unambiguously required that relative 

quality be counted (quantified), not merely coded. 

B. The Scoring Methodology: Interval Coding 

26. In performing the comparative evaluation of the 

initial applications filed in 2015, the Reviewers were required 

to use Form DH8007-OCU-2/2015, "Scorecard for Low-THC Cannabis 

Dispensing Organization Selection" (the "Scorecard''), which is 

incorporated by reference in rule 64-4. 002 (5) (a). There are no 

instructions on the Scorecard. The Department's rules are 

silent to how the Reviewers were supposed to score applications 
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using the Scorecard, and they provide no process for generating 

aggregate scores from Reviewer scores. 

27. To fill these gaps, the Department devised several 

policies that governed its free-form decision-making in the run-

up to taking preliminary agency action on the applications. 

Regarding raw scores, the Department decided that the Reviewers 

would sort the applications by region and then rank the 

applications, from best to worst, on a per-Domain basis, so that 

each Reviewer would rank each applicant 14 times. 

28. An applicant's raw Domanial score would be its 

position in the ranking, from 1 to x, where x was both (i) equal 

to the number of applicants within the region under review and 

(ii) the number assigned to the rank of first place (or Best). 

In other words, the Reviewer's judgments as to the descending 

order of suitability of the competing applicants, per Domain, 

were symbolized or coded with numbers that the Department called 

"rank scores," and which were thereafter used as the applicants' 

raw Domanial scores. 

29. To be more specific, in a five-applicant field such as 

the southeast region, the evaluative judgments of the Reviewers 

were coded as follows: 

Evaluative Judgment Symbol ("Rank Score") 
Best qualified applicant ("Best") 5 points 
Less qualified than the best qualified 4 points 
applicant, but better qualified than 
all other applicants ("Second Best") 
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Evaluative Judgment Symbol ("Rank Score") 
Less qualified than two better 3 points 
qualified applicants, but better 
qualified than all other applicants 
( "Third Best") 
Less qualified than three better 2 points 
qualified applicants, but better 
qualified than all other applicants 
( "Fourth Best") 
Less qualified than four better 1 point 
qualified applicants ( "Fifth Best") 

30. The Department's unfortunate decision to code the 

Reviewers' qualitative judgments regarding positions in rank 

orders with symbols that look like quantitative judgments 

regarding amounts of quality led inexorably to extremely 

misleading results. The so-called "rank scores" give the false 

impression of interval data, tricking the consumer (and 

evidently the Department, too) into believing that the distance 

between scores is certain and the same; that, in other words, an 

applicant with a "rank score" of 4 is 2 points better than an 

applicant with a "rank score" of 2. If this deception had been 

intentional (and, to be clear, there is no evidence it was), we 

could fairly call it fraud. Even without bad intent, the 

decision to code positions in ranked series with "scores" 

expressed as "points" was a colossal blunder that turned the 

scoring process into a dumpster fire. 

31. Before proceeding, it must be made clear that an 

applicant's being ranked Best in a Domain meant only that, as 

the highest-ranked applicant, it was deemed more suitable, by 

some unknown margin, than all the others within the group. By 
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the same token, to be named Second Best meant only that this 

applicant was less good, in some unknown degree, than the Best 

applicant, and better, in some unknown degree, than the Third 

Best and remaining, lower-ranked applicants. The degree of 

difference in suitability between any two applicants in any 

Domanial ranking might have been a tiny sliver or a wide gap, 

even if they occupied adjacent positions, e.g., Second Best and 

Third Best. The Reviewers made no findings with respect to 

degrees of difference. Moreover, it cannot truthfully be 

claimed that the interval between, say, Second Best and Third 

Best is the same as that between Third Best and Fourth Best, for 

there exists no basis in fact for such a claim. 

32. In sum, the Department's Domanial "rank scores" merely 

symbolized the applicants' positions in sets of ordered 

applications. Numbers which designate the respective places 

(ranks) occupied by items in an ordered list are called ordinal 

numbers. The type of non-metric data that the "rank scores" 

symbolize is known as ordinal data, meaning that although the 

information can be arranged in a meaningful order, there is no 

unit or meter by which the intervals between places in the 

ranking can be measured. 

33. Because it is grossly misleading to refer to positions 

in a ranking as "scores" counted in "points," the so-called 

"rank scores" will hereafter be referred to as "Ordinals"-a 
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constant reminder that we are working with ordinal data. This 

is important to keep in mind because, as will be seen, there are 

limits on the kinds of mathematical manipulation that can 

appropriately be carried out with ordinal data. 

34. The Department's policy of coding positions in a rank 

order with "rank scores" expressed as "points" will be called 

the "Interval Coding Policy." In conducting the evaluation, the 

Reviewers followed the Interval Coding Policy. 

C. The Computational Methodology: 
and More 

Interval Statements 

35. Once the Reviewers finished evaluating and coding the 

applications, the evaluative phase of the Department's free-form 

process was concluded. The Reviewers had produced a dataset of 

Domanial Ordinals-42 Domanial Ordinals for each applicant to be 

exact-that collectively comprised a compilation of information, 

stored in the scorecards. This universe of Domanial Ordinals 

will be called herein the "Evaluation Data." The Department 

would use the Evaluation Data in the next phase of its free-form 

process as grounds for computing the applicants' aggregate 

scores. 

36. Rule 64-4. 002 (5) (b) provides that "scorecards 

from each reviewer will be combined to generate an aggregate 

score for each application. The Applicant with the highest 

aggregate score in each dispensing region shall be selected 
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as the region's Dispensing Organization." Notice that the 

rule here switches to the passive voice. The tasks of 

(i) "combin[ing]" scorecards to "generate" aggregate scores and 

of (ii) "select[ing]" regional DOs were not assigned to the 

Reviewers, whose work was done upon submission of the 

scorecards. 

37. As mentioned previously, the rule does not specify how 

the Evaluation Data will be used to generate aggregate scores. 

The Department formulated extralegal policies 71 for this purpose, 

which can be stated as follows: (i) the Ordinals, which in 

actuality are numeric code for uncountable information content, 

shall be deemed real (counted) points, i.e., equidistant units 

of measurement on a 5-point interval scale (the "Deemed Points 

Policy") ; (ii) in determining aggregate scores, the three 

Reviewer scores will be averaged instead of added together, so 

that "aggregate score" means "average Reviewer score" (the 

"Aggregate Definition"); and (iii) the results of mathematical 

computations used to determine weighted scores at the Reviewer 

level and, ultimately, the aggregate scores themselves will be 

carried out to the fourth decimal place (the "Four Decimal 

Policy") . 

38. The Department's computational process for generating 

aggregate scores operated like this. For each applicant, a 

Reviewer final score was derived from each Reviewer, using that 
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Reviewer's 14 Domanial Ordinals for the applicant. For each of 

the subdivided Topics (Cultivation, Processing, and Dispensing), 

the mean of the Reviewer's four Domanial Ordinals for the 

applicant (one Domanial Ordinal for each Subtopic) was 

determined by adding the four numbers (which, remember, were 

whole numbers as discussed above) and dividing the sum by 4. 

The results of these mathematical operations were reported to 

the second decimal place. (The Reviewer raw score for each of 

the subdivided Topics was, in other words, the Reviewer's 

average Subtopic Domanial Ordinal.) For the undivided Topics of 

Medical Director and Financials, the Reviewer raw score was 

simply the Domanial Ordinal, as there was only one Domanial 

Ordinal per undivided Topic. The five Reviewer raw Topic scores 

(per Reviewer) were then adjusted to account for the applicable 

weight factor. So, the Reviewer raw scores for Cultivation and 

Processing were each multiplied by 0.30; raw scores for 

Dispensing were multiplied by 0.15; raw scores (Domanial 

Ordinals) for Medical Director were multiplied by 0.05; and raw 

scores (Domanial Ordinals) for Financials were multiplied 

by 0.20. These operations produced five Reviewer weighted-Topic 

scores (per Reviewer), carried out (eventually) to the fourth 

decimal place. The Reviewer final score was computed by adding 

the five Reviewer weighted-Topic scores. Thus, each applicant 
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wound up with three Reviewer final scores, each reported to the 

fourth decimal place pursuant to the Four Decimal Policy. 

39. The computations by which the Department determined 

the three Reviewer final scores are reflected (but not shown) in 

a "Master Spreadsheet 1181 that the Department prepared. 

Comprising three pages (one for each Reviewer), the Master 

Spreadsheet shows all of the Evaluation Data, plus the 15 

Reviewer raw Topic scores per applicant, and the three Reviewer 

final scores for each applicant. Therein, the Reviewer final 

scores of Reviewer 2 and Reviewer 3 were not reported as numbers 

having five significant digits, but were rounded to the nearest 

hundredth. 

40. To generate an applicant's aggregate score, the 

Department, following the Aggregate Definition, computed the 

average Reviewer final score by adding the three Reviewer final 

scores and dividing the sum by 3. The result, under the Four 

Decimal Policy, was carried out the ten-thousandth decimal 

point. The Department referred to the aggregate score as the 

"final rank" in its internal worksheets. The Department further 

assigned a "regional rank" to each applicant, which ordered the 

applicants, from best to worst, based on their aggregate scores. 

Put another way, the regional rank was an applicant's Ultimate 

Ordinal. 
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41. The Reviewer final scores and the "final ranks" (all 

carried out to the fourth decimal place), together with the 

"regional ranks," are set forth in a table the Department has 

labeled its November 2015 Aggregated Score Card (the "Score 

Card"). The Score Card does not contain the Evaluation Data. 

42. The Master Spreadsheet and Score Card are work papers 

from the Department's free-form comparative evaluation of DO 

applications in 2015. Essentially notes, these public records 

provide some insight into how and why the Department made the 

decisions it took that year, approving some and denying many of 

the applications it had reviewed. For reasons that will soon 

become clear, it is important to remember that although these 

work papers contain relevant information-information which, in 

fact, informed agency decisions-they are not themselves, 

separately or taken together, agency actions. 

43. Furthermore, not every fact or "evidence" an agency 

considers during free-form deliberations is necessary and 

critical to its preliminary agency action. Predecisional 

matters that the agency takes into account in arriving at its 

intended action that are merely "deliberative" facts (as opposed 

to adjudicative facts upon which a party's substantial interests 

depend) might be informative or explanatory, but they are not a 

critical and necessary part of the decision. 
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D. Preliminary Agency Actions 

44. Once the aggregate scores had been computed, the 

Department was ready to take preliminary agency action on the 

applications. As to each application, the Department made a 

binary decision: Best or Not Best. The intended action on the 

applications of the five Best applicants (one per region), which 

were identified by their aggregate scores (highest per region), 

would be to grant them. Each of the Not Best applicants, so 

deemed due to their not having been among the highest scored 

applicants, would be notified that the Department intended to 

deny its application. 

45. To explain in greater detail, the ultimate factual 

determination that the Department made for each application was 

whether the applicant was, or was not, the most dependable, most 

qualified nursery as compared to the alternatives available in a 

particular region. 

46. The evidence of facts behind these determinations 

consisted of the applications themselves, whose representations 

were taken as true. That is, when the Reviewers formed opinions 

about the relative suitability of the applicants in connection 

with the multiple categories of criteria, they accepted the 

facts as stated in the applications; their judgments were based, 

in effect, on a record of undisputed facts. 
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47. The Reviewers' Ordinally-coded judgments regarding 

which applicants were Best, Second Best, Third Best, and so 

forth in each Domain amounted to a kind of evidence, loosely 

analogous to opinion testimony, which was in conflict inasmuch 

as the Reviewers did not agree on all rankings. (The aggregate 

scores are apparently supposed to synthesize the disparate 

opinions, to produce a simulacrum of a consensus; because the 

Reviewers did not collaborate as a collegial body, the aggregate 

scores do not represent a real consensus.) Crucially, however, 

despite appearances, the Evaluation Data comprising the 

Reviewers' opinions was not quantitative but qualitative, for 

the Reviewers, as mentioned, made no attempt to quantify the 

relative suitability of the applicants in numeric terms and thus 

produced no interval data whatsoever. 

48. Using the Deemed Points Policy and the Four Decimal 

Policy, the Department purported to turn the water of Evaluation 

Data into the wine of finely tuned aggregate scores, which 

latter provided the direct grounds for the Department's ultimate 

decisions as to which applicants were the most dependable, most 

qualified nurseries. The aggregate scores, however, were (and 

are) devoid of quantitative content and therefore cannot be 

compared mathematically to find interval differences; it is 

impossible, after all, to extract information that was never 

present to begin with. As will be explained, the aggregate 
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scores, if properly construed and corrected for flagrant 

overprecision, provide at most a very rough idea of the 

Reviewers' "consensus opinion'' (constructive, not actual) as to 

the relative order of the applicants, sorted by suitability 

(most - least) . 

49. In the end, the Department's preliminary decisions on 

the DO applications were qualitative, not quantitative, and were 

formulated at a level of generality, i.e., Best-grant/Not Best

deny, far above such particular details as whether an 

applicant's aggregate score constituted a true interval 

statement. It was neither critical nor necessary to the 

preliminary agency actions actually taken that findings be made 

measuring the precise space between applicants; or that the 

seemingly granular aggregate scores be adjudged true or credible 

to the ten-thousandths point. 

E. Clear Points of Entry 

50. The Department decided preliminarily that Costa was 

Best and that four other southeast region applicants, including 

Nature's Way, were Not Best. Accordingly, the Department's 

intended agency action was to grant Costa's application and deny 

the rest. 

51. Letters dated November 23, 2015, were sent to the 

applicants informing them either that "your application received 

the highest score" and thus is granted, or that because "[you 
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were] not the highest scored applicant in [your] region, your 

application . is denied," whichever was the case. The 

letters contained a clear point of entry whose legal sufficiency 

as to the stated and recognizable agency action Nature's Way 

does not dispute, which concluded with the usual warning that 

the "[f]ailure to file a petition within 21 days shall 

constitute a waiver of the right to a hearing on this agency 

action. " 91 (Emphasis added) . 

52. Nature's Way decided not to request a hearing in 2015, 

and therefore it is undisputed that the Department's proposed 

action, i.e., the denial of Nature's Way's application because 

the applicant was not deemed to be the most dependable, most 

qualified nursery for purposes of selecting a DO for the 

southeast region, became final agency action without a formal 

hearing, the right to which Nature's Way elected to waive. 

53. The Department argues that Nature's Way thereby 

waived, forever and for all purposes, the right to a hearing on 

the question of whether its and Costa's Department-computed 

aggregate scores of 2.8833 and 4.4000, respectively, are, in 

fact, true as interval statements of quantity. (Note that if 

these scores are false as interval data, as Nature's Way 

contends, then the statement that Costa's score exceeds Nature's 

Way's score by 1.5167 points is false, also, because it is 

impossible to calculate a true, interpretable difference 
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(interval) between two values unless those values are 

expressions of quantified data. Simply put, you cannot subtract 

Fourth Best from Best.) The Department's waiver argument 

overreaches. 

54. To be sure, Nature's Way waived the right to a hearing 

on the proposed denial of its application, which was the only 

recognizable agency action in clear view in 2015. Nature's Way 

is not attempting in this proceeding, however, to contest the 

denial of its 2015 DO application. What the Department is 

really trying to say is that, in contesting the proposed denial 

of its 2017 MMTC application, Nature's Way is barred by 

administrative finality from "relitigating'' matters, such as the 

truth of the aggregate scores as quantifiable facts, which were 

supposedly decided conclusively in the final agency action on 

its DO application in 2015. 

55. The finality issue boils down to whether the truth of 

the aggregate scores, as measurable quantities, was actually 

adjudicated (or even judicable) in 2015, so that the numbers 

2.8833 and 4.4000 are now incontestably true interval data, such 

that one figure can meaningfully be subtracted from the other 

for purposes of applying the One Point Condition. 

56. The Department did not explicitly adjudicate the 

question of the aggregate scores' validity as interval data in 

taking final agency action on Nature's Way's application and 
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probably never gave the matter serious thought. Thus, we must 

consider whether the aggregate scores, as quantities, were 

critical and necessary to the relevant agency action. In this 

regard, Nature's Way contends that the absence, in the notices 

of intended decision, of any mention of the numbers comprising 

the scores is compelling, even dispositive, evidence that the 

particular scores were not important. Not surprisingly, the 

Department asserts that its omission of the "final ranks" from 

the notices to the applicants is "legally irrelevant'' to the 

question of whether the scores were necessarily determined to be 

true quantities in the agency action. 

57. The Department is wrong about the supposed irrelevance 

of the noninclusion of the scores in the 2015 notices. As 

regards Nature's Way, the notice of intended action is the only 

written "order" that was entered determining the applicant's 

substantial interests; thus, the notice/"order" is the most 

persuasive proof of what the Department actually decided. That 

the Department failed, at the time when it would have mattered 

to the sufficiency of the clear point of entry, to include a 

finding to the effect that ''your aggregate score was determined 

to be 2.8833 points on a 5-point scale as compared the highest 

measured score of 4.4000 points" is strong evidence that the 

truth of an applicant's aggregate score as a statement of fact 

expressing quantified interval data was not part and parcel of 
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the decision then being taken; if the Department had thought, 

then, that truthful interval statements of fact were critical 

and necessary to its proposed action, it presumably would have 

(and certainly should have) included such information in the 

notice, over which it had absolute control. 

58. Ultimately, the question of whether the aggregate 

scores were indispensable to, and thus necessarily decided in, 

the Department's notice of intent/"order'' depends on the meaning 

of the scores. There is a strong tendency to look at a number, 

such as 2.8833, and assume that it is unambiguous-and, indeed, 

the Department is unquestionably attempting to capitalize on 

that tendency. But numbers can be ambiguous. 101 The aggregate 

scores are, clearly, open to interpretation. 

59. To begin, however, it must be stated up front that 

there is no dispute about the existence of the aggregate scores. 

It is an undisputed historical fact, for example, that Nature's 

Way had a final ranking (aggregate score) of 2.8833 as computed 

by the Department in November 2015. There is likewise no 

dispute that Costa's Department-computed aggregate score was 

4.4000. In this sense, the scores are historical facts-

relevant ones, too, since an applicant needed to have had an 

aggregate score in 2015 to take advantage of the One Point 

Condition enacted in 2017. 
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60. The existence of the scores, however, is a separate 

property from their meaning. Clearly, the aggregate scores that 

exist from history purport to convey information about the 

applicants; in effect, they are statements. The ambiguity 

arises from the fact that each score could be interpreted as 

having either of two different meanings. On the one hand, an 

aggregate score could be understood as a numerically coded non-

quantity, namely a rank. In other words, the aggregate scores 

could be interpreted reasonably as ordinal data. On the other 

hand, an aggregate score could be understood as a quantified 

measurement taken in units of equal value, i.e., interval data. 

61. In 2015, the Department insisted (when it suited its 

purposes) that the aggregate scores were numeric shorthand for 

its discretionary value judgments about which applicants were 

best suited, by region, to be DOs, reflecting where the 

applicants, by region, stood in relation to the best suited 

applicants and to each other. The Department took this position 

because it wanted to limit the scope of the formal hearings 

requested by disappointed applicants to reviewing its decisions 

for abuse of discretion. 

62. Yet, even then, the Department wanted the aggregate 

scores to be seen as something more rigorously determined than a 

discretionary ranking. Scores such as 2.8833 and 3.2125 plainly 

connote a much greater degree of precision than "these 
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applicants are less qualified than others." Indeed, in one 

formal hearing, the Department strongly implied that the 

aggregate scores expressed interval data, arguing that they 

showed "the [Department's position regarding the] order of 

magnitude" of the differences in "qualitative value" between the 

applicants, so that a Fourth Best applicant having a score 

of 2.6458 was asserted to be "far behind" the highest-scored 

applicant whose final ranking was 4.1042. 111 A ranking, of 

course, expresses order but not magnitude; interval data, in 

contrast, expresses both order and magnitude, and it is factual 

in nature, capable of being true or false. 

63. In short, as far as the meaning of the aggregate 

scores is concerned, the Department has wanted to have it both 

ways. 

64. Currently, the Department is all-in on the notion that 

the aggregate scores constitute precise interval data, i.e., 

quantified facts. In its Proposed Recommended Order, on 

page 11, the Department argues that "Nature's Way does not meet 

the within-one-point requirement" because "Nature's Way's Final 

Rank [aggregate score of 2.8833] is 1.5167 points less than the 

highest Final Rank [Cost's aggregate score, 4.4000] in its 

region." This is a straight-up statement of fact, not a value 

judgment or policy preference. Moreover, it is a statement of 

fact which is true only if the two aggregate scores being 
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compared (2.8833 and 4.4000), themselves, are true statements of 

quantifiable fact about the respective applicants. 

65. The Department now even goes so far as to claim that 

the aggregate score is the precise and true number (quantity) of 

points that an applicant earned as a matter of fact. On page 4 

of its Proposed Recommended Order, the Department states that 

Costa "earned a Final Rank of 4.4000" and that Nature's Way had 

an "earned Final Rank of 2.8833." In this view, the scores tell 

us not that, in the Department's discretionary assignment of 

value, Costa was better suited to be the DO for the southeast 

region, but rather that (in a contest, it is insinuated, the 

Department merely refereed) Costa outscored Nature's Way by 

exactly 1.5167 points-and that the points have meaning as 

equidistant units of measurement. 

66. If the scores were understood and used only as ordinal 

data, i.e., solely as numerical expressions of the Department's 

discretionary value judgment that Costa was Best and Nature's 

Way, Not Best, then the scores were part of the Department's 

action on Nature's Way's application. But that is not the 

meaning being ascribed to the scores in this case. Rather, as 

just mentioned, the Department is using the aggregate scores as 

interval statements of quantifiable fact, claiming that Nature's 

Way "earned" exactly 2.8833 points on a 5-point scale where each 

point represents a standard unit of measurement, while Costa 

33 

241



"earned" 4.4000 points; this, again, is the only way it would be 

correct to say that Costa was 1.5167 points better than Nature's 

Way. The aggregate scores assuredly did not need to have this 

meaning to support the Department's final action on Nature's 

Way's application. 

67. This is because the Department reasonably could have 

grounded-and, in fact, had to base-its denial of Nature's 

Way's application on an understanding that the scores expressed 

numerically (i) the Department's discretionary choice of Costa 

as the most dependable, most qualified nursery among the 

southeast region applicants and (ii) the direction of the also

rans (next best to least qualified) in a particular order behind 

Costa without quantifying any particular distances from Costa or 

between them. That is, it was not necessary and critical, in 

2015, for the Department to find that Costa was 1.5167 points 

better than Nature's Way in order to deny Nature's Way's 

application on the more abstract, but sufficient, ground that 

Nature's Way was Not Best. (Nor could the Department have made 

such a finding, given that genuine measured quantities were not 

included in the Evaluation Data.) 

68. The point should not get lost that Nature's Way, and 

the other nurseries, applied for a DO license, not an aggregate 

score. The agency action in 2015 was not, therefore, to grant a 

particular score to an application, nor, certainly, was it to 
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grant the applications of those whose score was a particular 

number, or within one point of a particular number. It was, 

rather, to choose the most dependable, most qualified nurseries 

and grant them licenses, while simultaneously denying the other 

applications. The aggregate scores guided these decisions, to 

be sure, but they were not, themselves, the matters being 

decided. Unlike now, where the aggregate scores are facts that 

must be proven true as quantities so that the "within-one-point" 

issue can be decided through formal proceedings, they were, 

then, "proof," sort of, of the ultimate fact that Costa (or 

another applicant) was the most qualified nursery for a region

"proof" upon which, moreover, the Department was required to 

rely in deciding through free-form proceedings whether it 

intended to grant or deny a particular application. 

69. The undersigned finds that while the aggregate scores, 

as unquantified value judgments (i.e., nonnumeric opinions coded 

with numbers), were integral to the Department's free-form 

decision-making process, as interval data they were not 

essential to the agency action of denying Nature's Way's 

application-and could not have been, in any event, since the 

aggregate scores were never infused with quantifiable 

information content. In short, the truth of the aggregate 

scores as statements of fact expressing interval data has never 
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been previously adjudicated as between the Department and 

Nature's Way. 

70. Substantiating the foregoing finding is the 

irrefutable observation that an applicant such as Nature's Way 

would have gotten nowhere challenging the 2015 proposed agency 

action based on a dispute about the truth of its aggregate 

score. Suppose that, after receiving the notice of intended 

denial, Nature's Way had pored over the Master Spreadsheet and 

Score Card and determined that the Department had made what it 

believed was a computational error, which, if corrected, would 

result in the upward revision of Nature's Way's aggregate score 

to 3.8833. Imagine, then, what would have happened if Nature's 

Way had requested a disputed-fact hearing to contest its score 

based on the alleged mathematical mistake, demanding a 

correction. Even if the Department disagreed that it had made a 

mistake, it probably would have denied the hearing request on 

the grounds that the disputed fact (whether the score should 

have been 3.8833 instead of 2.8833) was not material, and it 

would have been within its rights to do so. To change the 

proposed agency action, Nature's Way would have needed to prove 

that it was the most dependable, most qualified nursery in the 

southeast region-not that its aggregate score should have 

been 3.8833. 121 
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71. Now suppose Nature's Way had discovered that an 

alleged math error had dropped its score to 2.8833 from 4.0033-

an error, in other words, which, if corrected, would have put 

Nature's Way in first place, above Costa. Even in that 

seemingly more favorable situation for Nature's Way, to change 

the proposed denial of its application to a final order granting 

the same, Nature's Way still would have needed to prove at 

hearing, where a de novo comparative review of the applications 

would be undertaken, that it was, in fact, the most dependable, 

most qualified nursery-an ultimate determination that Costa or 

another nursery, at least, if not the Department, would almost 

certainly have disputed. The aggregate scores, together with 

proof of the alleged math error, might (or might not) have been 

received in the de novo hearing 131
; but, if admitted, evidence 

establishing that, based on the Evaluation Data, Nature's Way's 

score actually should have been 4.0033 would not have sufficed, 

or even been necessary, to prove that Nature's Way was, in fact, 

the most qualified candidate, since the ALJ would not be sitting 

in review of the Department's scoring decisions, but instead 

deciding for himself or herself, anew, the question of relative 

suitability. 141 

72. The undersigned must acknowledge that the preceding 

two paragraphs rest on a presupposition of fidelity to the 

Administrative Procedure Act ("APA"). In fact, in actual 
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proceedings arising from the 2015 preliminary agency actions, as 

previously mentioned, the Department took the clearly erroneous 

position that the ALJ was limited to merely reviewing the 

Department's licensing decisions, under the highly deferential 

abuse of discretion standard, as opposed to formulating final 

agency actions, which is standard practice in section 120.57 

hearings, where the agency's preliminary decisions are given no 

deference. 151 

73. The Department actually went farther than that, 

writing that ~the ALJ cannot take the place of the three 

specially qualified [Reviewers because the] ALJ is not a 

certified public accountant, the director of the [OCU], and a 

member of the Drug Policy Advisory Council all in one. " 161 It is 

plain that the Department, left to its own devices, would have 

afforded a very limited, and probably inadequate, administrative 

remedy to the disappointed applicants of 2015, because even if 

the ALJ found that the Department had abused its discretion, 171 

the ALJ could not (as the Department would have it) do anything 

to remedy the situation except, perhaps, remand the case to the 

Department for a brand new evaluation, as an appellate court 

would remand a case for a new trial. Of course, the Department 

had, and has, no basis in law for radically amending the APA in 

such fashion. As it happened, events, in particular the 

enactment in 2017 of the Medical Marijuana Law, relieved the 
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Department of the burden of defending its untenable arguments 

before a court of appeal. 

74. It cannot go unmentioned, therefore, that the 

Department, which believes that none of the applicants was ever 

entitled to a full and fair opportunity to litigate, de nova, 

the validity of the scores even as ordinal data for purposes of 

challenging the preliminary licensing decisions, is currently 

arguing (in true "heads I win, tails you lose" fashion) that 

those same scores were conclusively adjudicated via final agency 

action in 2015 to be true as statements of quantified fact, 

i.e., as interval data. 

75. This position cannot prevail. The Master Spreadsheet 

and Score Card are not modern-day Tablets of Stone upon which 

the inerrant Law was inscribed by the hand of the Almighty 

Bureaucrat. To repeat for emphasis, the truth of the scores, as 

statements of quantified fact, has never been adjudicated. 

III. ENACTMENT OF THE MEDICAL MARIJUANA LAW 

76. Effective January 3, 2017, Article X of the Florida 

Constitution was amended to include a new section 29, which 

addresses medical marijuana production, possession, dispensing, 

and use. Generally speaking, section 29 expands access to 

medical marijuana beyond the framework created by the Florida 

Legislature in 2014. 
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77. To implement the newly adopted constitutional 

provisions and ''create a unified regulatory structure," the 

legislature enacted the Medical Marijuana Law, which 

substantially revised section 381.986 during the 2017 Special 

Session. Ch. 2017-232, § 1, Laws of Fla. Among other things, 

the Medical Marijuana Law establishes a licensing protocol for 

ten new MMTCs. The relevant language of the new statute states: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

(a) The department shall license medical 
marijuana treatment centers to ensure 
reasonable statewide accessibility and 
availability as necessary for qualified 
patients registered in the medical marijuana 
use registry and who are issued a physician 
certification under this section. 

* * * 

2. The department shall license as medical 
marijuana treatment centers 10 applicants 
that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later 
than August 1, 2017, the department shall 
license any applicant whose application was 
reviewed, evaluated, and scored by the 
department and which was denied a dispensing 
organization license by the department under 
formers. 381.986, Florida Statutes 2014; 
which had one or more administrative or 
judicial challenges pending as of January 1, 
2017, or had a final ranking within one 
point of the highest final ranking in its 
region under formers. 381.986, Florida 
Statutes 2014; which meets the requirements 
of this section; and which provides 
documentation to the department that it has 
the existing infrastructure and technical 
and technological ability to begin 
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cultivating mariJuana within 30 days after 
registration as a medical marijuana 
treatment center. 

§ 381. 986, Fla. Stat. (Emphasis added: The underscored 

provision is the One Point Condition). 

78. The legislature granted the Department rulemaking 

authority, as needed, to implement the provisions of section 

381.986(8) § 381.986(8) (k), Fla. Stat. In addition, the 

legislature authorized the Department to adopt emergency rules 

pursuant to section 120.54(4), as necessary to implement 

section 381.986, without having to find an actual emergency, as 

otherwise required by section 120.54 (4) (a). Ch. 2017-232, § 14, 

Laws of Fla. 

IV. IMPLEMENTATION OF THE ONE POINT CONDITION AND ADOPTION OF 
THE EMERGENCY RULE 

79. The One Point Condition went into effect on June 23, 

2017. Ch. 2017-232, § 20, Laws of Fla. Thereafter, the 

Department issued a license to Sun Bulb Nursery (a 2015 DO 

applicant in the southwest region), because the Department 

concluded that Sun Bulb's final ranking was within one point of 

the highest final ranking in the southwest region. 181 

80. Keith St. Germain Nursery Farms ("KSG''), like Nature's 

Way a 2015 DO applicant for the southeast region, requested MMTC 

registration pursuant to the One Point Condition in June 2017. 

In its request for registration, KSG asserted that the One Point 
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Condition is ambiguous and proposed that the Department either 

calculate the one point difference based on the regional ranks 

set forth in the Score Card (KSG was the regional Second Best, 

coded as Ultimate Ordinal 4) or round off the spurious decimal 

points in the aggregate scores when determining the one point 

difference. 

81. The Department preliminarily denied KSG's request for 

MMTC registration in August 2017. 

Department stated in part: 

In its notice of intent, the 

The highest-scoring entity in the Southeast 
Region, Costa Nursery Farms, LLC, received a 
final aggregate score of 4.4000. KSG 
received a final aggregate score of 3.2125. 
Therefore, KSG was not within one point of 
Costa Farms. 

KSG requested a disputed-fact hearing on this proposed agency 

action and also filed with the Division of Administrative 

Hearings a Petition for Formal Administrative Hearing and 

Administrative Determination Concerning Unadopted Rules, 

initiating Keith St. Germain Nursery Farms v. Florida Department 

of Health, DOAH Case No. 17-5011RU ("KSG's Section 120.56(4) 

Proceeding"). KSG's Section 120.56(4) Proceeding, which 

Nature's Way joined as a party by intervention, challenged the 

legality of the Department's alleged unadopted rules for 

determining which of the 2015 DO applicants were qualified for 

licensure pursuant to the One Point Condition. 
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82. Faced with the KSG litigation, the Department adopted 

Emergency Rule 64ER17-3, which stated in relevant part: 

(1) For the purposes of implementing 
s. 381.986(8) (a)2.a., F.S., the following 
words and phrases shall have the meanings 
indicated: 

(a) Application - an application to be a 
dispensing organization under former 
s. 381.986, F.S. (2014), that was timely 
submitted in accordance with Rule 64-
4.002(5) of the Florida Administrative Code 
(2015) . 

(b) Final Ranking - an applicant's 
aggregate score for a given region as 
provided in the column titled "Final Rank" 
within the November 2015 Aggregated Score 
Card, incorporated by reference and 
available at [hyperlink omitted], as the 
final rank existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank 
with the highest point value for a given 
region, consisting of an applicant's 
aggregate score as provided in the column 
titled "Final Rank" within the November 2015 
Aggregated Score Card, as the final rank 
existed on November 23, 2015. 

(d) Within One Point - one integer (i.e., 
whole, non-rounded number) carried out to 
four decimal points (i.e., 1.0000) by 
subtracting an applicant's final ranking 
from the highest final ranking in the region 
for which the applicant applied. 

(e) Qualified 2015 Applicant - an 
individual or entity whose application was 
reviewed, evaluated, and scored by the 
department and that was denied a dispensing 
organization license under former 
s. 381.986, F.S. (2014) and either: (1) had 
one or more administrative or judicial 
challenges pending as of January 1, 2017; or 
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(2) had a final ranking within one point of 
the highest final ranking in the region for 
which it applied, in accordance with Rule 
64-4.002(5) of the Florida Administrative 
Code (2015). 

The Department admits that not much analysis or thought was 

given to the development of this rule, which reflected the 

Department's knee-jerk conclusion that the One Point Condition's 

use of the term "final ranking" clearly and unambiguously 

incorporated the applicants' "aggregate scores" (i.e., "final 

rank" positions), as stated in the Score Card, into the statute. 

In any event, the rule's transparent purpose was to adjudicate 

the pending licensing dispute with KSG and shore up the 

Department's ongoing refusal (in Department of Health Case 

No. 2017-0232) to grant KSG a formal hearing on the proposed 

denial of its application. 

83. On October 26, 2017, the Department entered into a 

settlement agreement with KSG pursuant to which the Department 

agreed to register KSG as an MMTC. The Department issued a 

Final Order Adopting Settlement Agreement with KSG on 

October 30, 2017. That same day (and in order to effectuate the 

settlement with KSG), the Department issued rule 64ER17-7 (the 

"Emergency Rule"), the validity of which is at issue in related 

DOAH Case No. 17-5801RE. The Emergency Rule amends former 

rule 64ER17-3 to expand the pool of Qualified 2015 Applicants by 

exactly one, adding KSG-not by name, of course, but by deeming 
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all the regional Second Best applicants to be Within One Point. 

Because KSG was the only 2015 applicant ranked Second Best in 

its region that did not have an aggregate score within one point 

of its region's Best applicant in accordance with rule 64ER17-3, 

KSG was the only nursery that could take advantage of the newly 

adopted provisions. 

84. As relevant, the Emergency Rule provides as follows: 

This emergency rule supersedes the emergency 
rule 64ER17-3 which was filed and effective 
on September 28, 2017. 

(1) For the purposes of implementing 
s. 381.986(8) (a)2.a., F.S., the following 
words and phrases shall have the meanings 
indicated: 

(a) Application - an application to be a 
dispensing organization under former 
s. 381.986, F.S. (2014), that was timely 
submitted in accordance with Rule 64-
4.002(5) of the Florida Administrative Code 
(2015) . 

(b) Final Ranking - an applicant's 
aggregate score for a given region as 
provided in the column titled "Final Rank" 
or the applicant's regional rank as provided 
in the column titled "Regional Rank" within 
the November 2015 Aggregated Score Card, 
incorporated by reference and available at 
[hyperlink omitted], as the final rank 
existed on November 23, 2015. 

(c) Highest Final Ranking - the final rank 
with the highest point value for a given 
region, consisting of an applicant's 
aggregate score as provided in the column 
titled "Final Rank" or the applicant's 
regional rank as provided in the column 
titled "Regional Rank" within the November 
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2015 Aggregated Score Card, as the final 
rank existed on November 23, 2015. 

(d) Within One Point - for the aggregate 
score under the column "Final Rank" one 
integer (i.e., whole, non-rounded number) 
carried out to four decimal points (i.e., 
1.0000) or for the regional rank under the 
column "Regional Rank" one whole number 
difference, by subtracting an applicant's 
final ranking from the highest final ranking 
in the region for which the applicant 
applied. 

(e) Qualified 2015 Applicant - an 
individual or entity whose application 
was reviewed, evaluated, and scored by the 
department and that was denied a dispensing 
organization license under former 
s. 381.986, F.S. (2014) and either: 
(1) had one or more administrative or 
judicial challenges pending as of January 1, 
2017; or (2) had a final ranking within one 
point of the highest final ranking in the 
region for which it applied, in accordance 
with Rule 64-4.002(5) of the Florida 
Administrative Code (2015). 

(Emphasis added). 

85. In a nutshell, the Emergency Rule provides that an 

applicant meets the One Point Condition if either (i) the 

difference between its aggregate score and the highest regional 

aggregate score, as those scores were determined by the 

Department effective November 23, 2015, is less than or equal to 

1.0000; or (ii) its regional rank, as determined by the 

Department effective November 23, 2015, is Second Best. 

A number of applicants satisfy both criteria, e.g., 3 Boys, 

McCrory's, Chestnut Hill, and Alpha (northwest region). Some, 
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in contrast, meet only one or the other. Sun Bulb, Treadwell, 

and Loop's, for example, meet (i) but not (ii). 

meets (ii) but not (i). 

KSG, alone, 

86. The Department has been unable to come up with a 

credible, legally cohesive explanation for the amendments that 

distinguish the Emergency Rule from its predecessor. On the one 

hand, Christian Bax testified that KSG had persuaded the 

Department that "within one point" meant, for purposes of the 

One Point Condition, Second Best (or "second place"), and that 

this reading represented a reasonable interpretation of a 

"poorly crafted sentence" using an "unartfully crafted term," 

i.e., "final ranking." On the other hand, the Department argues 

in its Proposed Recommended Order (on page 11) that the One 

Point Condition's "plain language reflects the legislature's 

intent that the 'second-best' applicant in each region (if 

otherwise qualified) be licensed as an MMTC." (Emphasis added) 

Logically, of course, the One Point Condition cannot be both 

"poorly crafted" (i.e., ambiguous) and written in "plain 

language" (i.e., unambiguous); legally, it must be one or the 

other. Put another way, the One Point Condition either must be 

construed, which entails a legal analysis known as statutory 

interpretation that is governed by well-known canons of 

construction and results in a legal ruling declaring the meaning 

of the ambiguous terms, or it must be applied according to its 
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plain language, if (as a matter of law) it is found to be 

unambiguous. 

87. Obviously, as well, the One Point Condition, whether 

straightforward or ambiguous, cannot mean both within one point 

and within one place, since these are completely different 

statuses. 191 If the statute is clear and unambiguous, only one 

of the alternatives can be correct; if ambiguous, either might 

be permissible, but not both simultaneously. 

88. By adopting the Emergency Rule, the Department took a 

position in direct conflict with the notion that the One Point 

Condition is clear and unambiguous; its reinterpretation of the 

statute is consistent only with the notion that the statute is 

ambiguous, and its present attempt to disown that necessarily 

implicit conclusion is rejected. The irony is that the 

Department surrendered the high ground of statutory unambiguity, 

which it initially occupied and stoutly defended, to take up an 

indefensible position, where, instead of choosing between two 

arguably permissible, but mutually exclusive, interpretations, 

as required, it would adopt both interpretations. The only 

reasonable inference the undersigned can draw from the 

Department's bizarre maneuver is that the Emergency Rule is not 

the product of high-minded policy making but rather a litigation 

tactic, which the Department employed as a necessary step to 

resolve the multiple disputes then pending between it and KSG. 
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The Emergency Rule was adopted to adjudicate the KSG disputes in 

KSG's favor, supplanting the original rule that was adopted to 

adjudicate the same disputes in the Department's favor. 

V. THE DENIAL OF NATURE'S WAY'S APPLICATION FOR LICENSURE AS AN 
MMTC 

89. On January 17, 2018-90 days after Nature's Way 

submitted its request for MMTC registration-the Department 

issued a letter denying Nature's Way's application ("Denial 

Letter") . In the Denial Letter, the Department determined that 

Nature's Way did not have a pending challenge to the denial of 

its DO licensure application as of January 1, 2017, and that it 

"did not have a final score within one point of the highest 

scoring applicant in its region." As a result, the Department 

determined it was unnecessary to make any findings as to 

Nature's Way's demonstration and documentation of its ability to 

cultivate within 30 days of registration, as required by law. 

With respect to the ''within-one-point" determination, the 

Department's Denial Letter stated: 

The highest-scoring entity in the Southeast 
region, Costa Nursery Farms, LLC, received a 
final aggregate score of 4.4000 and a 
regional rank of 5. Nature's Way received a 
final aggregate score of 2.8833 and a 
regional rank of 2. To implement section 
381.986(8) (a)2.a., Florida Statutes, the 
Department adopted Emergency Rule 64ER17-7. 
This emergency rule states that "within one 
point" means for the aggregate score under 

'Final Rank' one integer (i.e., whole, 
non-rounded number) carried out to four 
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decimal points (i.e., 1.0000) or for the 
regional rank under . 'Regional Rank' 
one whole number difference, by subtracting 
an applicant's final ranking from the 
highest final ranking in the region for 
which the applicant applied. 

Nature's Way was not within one point of 
Costa Nursery Farms, LLC, either under the 
"Final Rank" or the "Regional Rank." 

90. The Department also asserted that, because Nature's 

Way had not challenged the Department's November 2015 denial of 

its DO application, Nature's Way had "thereby waiv[ed] any right 

to challenge the Department's prior actions or decisions, 

including the final scoring." 

VI. THE INVALIDITY OF THE EMERGENCY RULE AND THE VIOLATIONS OF 
SECTION 120.54 

91. Emergency Rule 64ER17-7(1)(b), (c), and (d) has been 

declared to be an invalid exercise of delegated legislative 

authority. See Nature's Way Nursery of Miami, Inc. v. Dep't of 

Health, DOAH Case Nos. 17-5801RE & 18-0720RU (Fla. DOAH June 15, 

2018) (the "Rule Challenge"). 

92. It has been determined, as well, in the Rule 

Challenge, that the Deemed Points Policy and the Four Decimal 

Policy, which the Department would use as authoritative rules of 

decision in determining Nature's Way's substantial interests in 

obtaining an MMTC license, are unadopted rules whose enforcement 

violates section 120.54 (1) (a). 
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VII. A PREVIEW OF THE STATUTORY INTERPRETATION 

93. Deciding whether a statute is ambiguous or not, and, 

when necessary, interpreting an ambiguous statute, are questions 

of law. As such, these matters will be addressed in greater 

detail further down, in the Conclusions of Law. These legal 

conclusions, however, shape the universe of material facts. So 

that the reader will know why the upcoming findings of fact are 

necessary and relevant, the undersigned will give a quick peek, 

here, at his conclusions regarding the One Point Condition. 

94. The One Point Condition is ambiguous as a matter of 

law. It is subject to two reasonable, but mutually exclusive, 

interpretations, both of which, as mentioned, the Department has 

embraced-simultaneously-in the Emergency Rule. One of these 

interpretations, however, is clearly superior, namely that the 

legislature used the term "final ranking" idiosyncratically as a 

synonym for "aggregate score." This, in fact, is how the 

Department initially read the statute, pre-litigation, and how 

the Department implemented the statute, in the absence of 

controversy, when it licensed Sun Bulb. The other construction, 

which requires that "final ranking" be understood as "regional 

rank," is (just barely) within the range of permissible 

interpretations; being at best plausible, however, this inferior 

interpretation is rejected in favor of the other, much better 

and more natural reading of the statute. 
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95. The One Point Condition does not implicitly 

"incorporate" the Score Card, which is not even mentioned 

therein, or otherwise ''validate" the aggregate scores. Nor does 

the statute purport to adjudicate disputes over aggregate 

scores. While it is possible that some, many, or all of the 

legislators who supported the Medical Marijuana Law might have 

believed that the aggregate scores were adjudicated facts (and 

thus incontestable), such beliefs, however sincerely held, were 

incorrect and are irrelevant in any event. The aggregate 

scores, as previously found, were not, in fact, ever adjudicated 

with finality, and the legislature is not in the business of 

adjudicating disputes at the party-vs.-party level. The 

legislature, as it must, left the work of authoritatively 

resolving disputes of fact between parties about particular 

aggregate scores to the branches of government having the power 

to adjudicate, namely the judiciary and, when authorized, the 

executive. 

96. Finally, the phrase "within one point" was clearly 

intended to reference one interval data point. That is, the 

legislature plainly intended that a one-point difference between 

any two applicants would be the same as a one-point difference 

between any other two applicants. The obvious goal was to deem 

licensable any applicant who was, in terms of comparative 

quality, not more than one-point inferior to (i.e., whose 
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proximity on the quality scale was not farther than one point 

from) the Best applicant in its region-and that is an interval 

statement. A quantitative, one-point difference in quality (or 

whatever the relevant value happens to be) between two items 

cannot be determined unless the quality (or other relevant 

value) of the two items is expressed in interval data, using 

numbers that hold quantitative content. 

VIII. DETERMINING THE INTERVAL DATA POINT DIFFERENCE 

97. As discussed above, the Department committed a gross 

conceptual error when it decided to treat ordinal data as 

interval data under its Interval Coding and Deemed Points 

Policies. Sadly, there is no way to fix this problem 

retroactively; no formula exists for converting or translating 

non-metric data, such as rankings (which, for the most part, 

cannot meaningfully be manipulated mathematically), into 

quantitative data. Further, the defect in the Department's 

"scoring" process has deprived us of essential information, 

namely, actual measurements. 

98. The upshot is that the question of whether Nature's 

Way's aggregate score is within one point of Costa's score must 

be answered without having a quantifiable score for either 

applicant that can be subtracted from the other's. The 

unattractive options are either to accept the Department's 

impossibly defective aggregate scores at face value and render a 
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fiat that cannot be defended as a matter of logic and reason, or 

instead to examine the mere shadows of scores that are the 

Ordinals, squinting to see anything that might permit at least a 

shape of the nonexistent quantitative variables to be reasonably 

imagined. As the first option is foreign to legal reasoning, 

not to mention a deformation of the administrative remedy that 

is the formal hearing under sections 120.569 and 120.57, the 

undersigned has no choice but to deduce a reasonable 

approximation of the unknowable interval data by adjusting the 

ordinal data as best anyone can, keeping in mind that the fault 

for the insufficiency of the available evidence belongs 

exclusively to the Department. 

A. A Second Look at the Department's Scoring Methodology 

99. The Department's scoring methodology was described 

above. Nevertheless, for purposes of analyzing the available 

ordinal data to tease out a reasonable approximation of usable 

interval data, so that we can meaningfully subtract Nature's 

Way's quantified score from Costa' quantified score, the 

undersigned proposes that the way the Department arrived at its 

aggregate scores be reexamined. 

100. It will be recalled that each applicant received 

14 Ordinals from each reviewer, i.e., one Ordinal per Domain. 

These will be referred to as Domanial Ordinals. Thus, each 

applicant received, collectively, 12 Domanial Ordinals apiece 
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for the Main Topics of Cultivation, Processing, and Dispensing; 

and three Domanial Ordinals apiece for the Main Topics of 

Medical Director and Financials, for a total of 42 Domanial 

Ordinals. These five sets of Domanial Ordinals will be referred 

to generally as Arrays, and specifically as the Cultivation 

Array, the Processing Array, the Dispensing Array, the MD Array, 

and the Financials Array. Domanial Ordinals that have been 

sorted by Array will be referred to, hereafter, as Topical 

Ordinals. So, for example, the Cultivation Array comprises 

12 Topical Ordinals per applicant. A table showing the Arrays 

of the southeast region applicants is attached as Appendix A. 

101. Keeping our attention on the Cultivation Array, 

observe that if we divide the sum of the 12 Topical Ordinals 

therein by 12, we will have calculated the mean (or average) of 

these Topical Ordinals. This value will be referred to as the 

Mean Topical Ordinal or "MTO." For each applicant, we can find 

five MTOs, one apiece for the five Main Topics. So, each 

applicant has a Cultivation MTO, a Processing MTO, and so forth. 

102. As discussed, each Main Topic was assigned a weight, 

e.g., 30% for Cultivation, 20% for Financials. These five 

weights will be referred to generally as Topical Weights, and 

specifically as the Cultivation Topical Weight, the Processing 

Topical Weight, etc. 
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103. If we reduce, say, the Cultivation MTO to its 

associated Cultivation Topical Weight (in other words, take 30% 

of the Cultivation MTO), we will have produced the weighted MTO 

for the Main Topic of Cultivation. For each applicant, we can 

find five weighted MTOs ("WMTO"), which will be called 

specifically the Cultivation WMTO, the Processing WMTO, etc. 

104. The sum of each applicant's five WMTOs equals what 

the Department calls the applicant's aggregate score or final 

rank. In other words, in the Department's scoring methodology, 

an MTO is functionally a "Topical raw score" and a WMTO is an 

"adjusted Topical score" or, more simply, a "Topical subtotal." 

Thus, we can say, alternatively, that the sum of an applicant's 

five Topical subtotals equals its DOH-assigned aggregate score. 

105. For those in a hurry, an applicant's WMTOs (or 

Topical subtotals) can be computed quickly by dividing the sum 

of the Topical Ordinals in each Array by the respective divisors 

shown in the following table: 

Dividend Divisor Quotient 
Sum of the Topical 40 = Cultivation WMTO 
Ordinals in the 
CULTIVATION Array 
Sum of the Topical 40 = Processing WMTO 
Ordinals in the 
PROCESSING Array 
Sum of the Topical 80 = Dispensing WMTO 
Ordinals in the 
DISPENSING Array 
Sum of the Topical 60 = MD WMTO 
Ordinals in the MD Array 
Sum of the Topical 15 = Financials WMTO 
Ordinals in the 
FINANCIALS Array 
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106. To advance the discussion, it is necessary to 

introduce some additional concepts. We have become familiar 

with the Ordinal, i.e., a number that the Department assigned to 

code a particular rank (5, 4, 3, 2, or 1) 20/ From now on, the 

symbol O will be used to represent the value of an Ordinal as a 

variable. 

107. There is another value, which we can imagine as a 

concept, namely the actual measurement or observation, which, as 

a variable, we will call x. For our purposes, xis the value 

that a Reviewer would have reported if he or she had been asked 

to quantify (to the fourth decimal place) the amount of an 

applicant's suitability vis-a-vis the attribute in view on a 

scale of 1.0000 to 5.0000, with 5.0000 being "ideal" and 1.0000 

meaning, roughly, "serviceable." This value, x, is a 

theoretical construct only because no Reviewer actually made any 

such measurements; such measurements, however, could have been 

made, had the Reviewers been required to do so. Indeed, some 

vague idea, at least, of x must have been in each Reviewer's 

mind every time he or she ranked the applicants, or else there 

would have been no grounds for the rankings. Simply put, a 

particular value x can be supposed to stand behind every Topical 

Ordinal because every Topical Ordinal is a function of x. 

Unfortunately, we do not know x for any Topical Ordinal. 
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108. Next, there is the true value of x, for which we will 

give the symbolµ. This is a purely theoretical notion because 

it represents the value that would be obtained by a perfect 

measurement, and there is no perfect measurement of anything, 

certainly not of relative suitability to serve as an MMTC.211 

109. Finally, measurements are subject to uncertainty, 

which can be expressed in absolute or relative terms. The 

absolute uncertainty expresses the size of the range of values 

in which the true value is highly likely to lie. A measurement 

given as 150 ± 0.5 pounds tells us that the absolute uncertainty 

is 0.5 pounds, and that the true value is probably between 149.5 

and 150.5 pounds (150 - 0.5 and 150 + 0.5). This uncertainty 

can be expressed as a percentage of the measured value, i.e., 

150 pounds± .33%, because 0.5 is .33% of 150. 

110. With that background out of the way, let's return to 

concept of the mean. The arithmetic mean is probably the most 

commonly used operation for determining the central tendency 

(i.e., the average or typical value) of a dataset. No doubt 

everyone reading this Order, on many occasions, has found the 

average of, say, four numbers by adding them together and 

dividing by 4. When dealing with interval data, the mean is 

interpretable because the interval is interpretable. Where the 

distance between 4 and 5, for example, is the same as that 

between 5 and 6, everyone understands that 4.5 is halfway 
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between 4 and 5. As long as we know that 4.5 is exactly halfway 

between 4 and 5, the arithmetic mean of 4 and 5 (i.e., 4.5) is 

interpretable. 

111. The mean of a set of measurement results gives an 

estimate of the true value of the measurement, assuming there is 

no systematic error in the data. The greater the number of 

measurements, the better the estimate. Therefore, if, for 

example, we had in this case an Array of xs, then the mean of 

that dataset (x) would approximateµ, especially for the 

Cultivation, Processing, and Dispensing Arrays, which have 

12 observations apiece. If the Department had used x as the 

Topical raw score instead of the MTO, then its scoring 

methodology would have been free of systematic error. 

112. But the Department did not use x as the Topical raw 

score. In the event, it had only Arrays of Os to work with, so 

when the Department calculated the mean of an Array, it got the 

average of a set of Ordinals (0), not x. 

113. Using the mean as a measure of the central tendency 

of ordinal data is highly problematic, if not impermissible, 

because the information is not quantifiable. In this case, the 

Department coded the rankings with numbers, but the numbers 

(i.e., the Ordinals), not being units of measurement, were just 

shorthand for content that must be expressed verbally, not 

quantifiably. The Ordinals, that is, translate meaningfully 
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only as words, not as numbers, as can be seen in the table at 

paragraph 29, supra. 

114. Because these numbers merely signify order, the 

distances between them have no meaning; the interval, it 

follows, is not interpretable. In such a situation, 4.5 does 

not signify a halfway point between 4 and 5. Put another way, 

the average of Best and Second Best is not "Second-Best-and-a

half," for the obvious reason that the notion is nonsensical. 

To give a real-life example, the three Topical Ordinals in 

Nature's Way's MD Array are 5, 3, and 2. The average of Best, 

Third Best, and Fourth Best is plainly not "Third-Best-and-a

third," any more than the average of Friday, Wednesday, and 

Tuesday is Wednesday-and-a-third. 

115. For these reasons, statisticians and scientists 

ordinarily use the median or the mode to measure the central 

tendency of ordinal data, generally regarding the mean of such 

data to be invalid or uninterpretable. The median is the middle 

number, which is determined by arranging the data points from 

lowest to highest, and identifying the one having the same 

number of data points on either side (if the dataset contains an 

odd number of data points) or taking the average of the two data 

points in the middle (if the dataset contains an even number of 

data points). The mode is the most frequently occurring number. 

(If no number repeats, then there is no mode, and if two or more 
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numbers recur with the same frequency, then there are multiple 

modes.) 

116. We can easily compute the medians, modes, and means 

of the Topical Ordinals in each of the applicants' Arrays. They 

are set forth in the following table. 

Cultivation Processing Dispensing Medical Financials 
30% 30% 15% Di rector 5% 20% 

Bill's 
Median Median Median Median Median 

Mode Mode Mode Mode NA Mode 
"•=•--=~wm 

Mean 1. 8333 Mean 1. 7500 Mean 1.1667 Mean 2. 0000 Mean 1. 0000 

Costa 
Median Median 4. 5 Median Median Median 

=~-'-• --S'>.-'"NNN,_Y."""' 

Mode Mode Mode Mode Mode 

Mean 4. 6667 Mean 4 .1667 Mean 4. 0000 Mean 4. 3333 Mean 4. 6667 

Keith St. Germain 
Median Median Median Median Median 

Mode Mode Mode Mode NA Mode 
' >;,:,...,.,:,,.«<'.W,c~.,.;->,..-; -~=·'"'"''·-----,~ ,.,,,..,, ->.«<->.,~-,.,,..,,,,....,,,_./,,,,,,,_.._.. 

Mean 3.4167 Mean 3. 2500 Mean 2.4167 Mean 3. 6667 Mean 3.3333 

Nature's Way 

Median Median Median 3. 5 Median Median 

Mode Mode Mode 3 Mode NA Mode 
,.,,.,.,_,,_,._,s,""""'.,,_..__.,,,,,,.~-.. 

Mean 3. 0833 Mean 2. 5833 Mean 3. 6667 Mean 3. 3333 Mean 2. 3333 

Red land 
Median Median 3. 5 Median Median Median 

·--·""" .... -.-,«-. - »»>.'.'.%',Ne>/.-:WM'.<<.0.,,,.~.-N>''•-"'<<--

Mode Modes 3, 4, 5 Mode Mode NA Mode NA 
_.,,,.,,,, ........ -,..,,,,,,,_--•✓.-,,,,_,_,,_,,_.,-_.-_.-R,:--.«,-;,,',', .... - .... ,.,:_ 

Mean 2.2500 Mean 3.4167 Mean 4.1667 Mean 2. 3333 Mean 3. 6667 

117. It so happens that the associated medians, modes, and 

means here are remarkably similar-and sometimes the same. The 

point that must be understood, however, is that the respective 

means, despite their appearance of exactitude when drawn out to 

four decimal places, tell us nothing more (if, indeed, they tell 
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us anything) than the medians and the modes, namely whether an 

applicant was typically ranked Best, Second Best, etc. 

118. The median and mode of Costa's Cultivation Ordinals, 

for example, are both 5, the number which signifies "Best." 

This supports the conclusion that "Best" was Costa's average 

ranking under Cultivation. The mean of these same Ordinals, 

4.6667, appears to say something more exact about Costa, but, in 

fact, it does not. At most, the mean of 4.6667 tells us only 

that Costa was typically rated "Best" in Cultivation. (Because 

there is no cognizable position of rank associated with the 

fraction 0.6667, the number 4.6667 must be rounded if it is to 

be interpreted.) To say that 4.6667 means that Costa outscored 

KSG by 1.2500 "points" in Cultivation, therefore, or that Costa 

was 37% more suitable than KSG, would be a serious and 

indefensible error, for these are, respectively, interval and 

ratio statements, which are never permissible to make when 

discussing ordinal data. 

119. As should by now be clear, O is a value having 

limited usefulness, if any, which cannot ever be understood, 

properly, as an estimate ofµ. The Department, regrettably, 

treated Oas if it were the same as x and, thus, a reasonable 

approximation ofµ, making the grievous conceptual mistakes of 

using ordinal data to make interval-driven decisions, e.g., whom 

to select for licensure when the "difference" between applicants 
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was as infinitesimal as 0.0041 "points," as well as interval 

representations about the differences between applicants, such 

as, "Costa's aggregate score is 1.5167 points greater than 

Nature's Way's aggregate score." Due to this flagrant defect in 

the Department's analytical process, the aggregate scores which 

the Department generated are hopelessly infected with systematic 

error, even though the mathematical calculations behind the 

flawed scores are computationally correct. 

B. Dr. Cornew's Solution 

120. Any attempt to translate the Ordinals into a 

reasonable approximation of interval data is bound to involve a 

tremendous amount of inherent uncertainty. The Department, 

however, cannot be permitted to benefit from, or take advantage 

of, this uncertainty, because the uncertainty flows directly and 

solely from the Department's fundamental conceptual error, not 

from any lack or failure of proof attributable to Nature's Way. 

121. If we want to ascertain the x behind a particular O, 

all we can say for sure is that: [(O - n) + 0.000n] s x s 

[(O + a) - 0.000a], where n represents the number of places in 

rank below O, and a symbolizes the number of places in rank 

above 0. The Ordinals of 1 and 5 are partial exceptions, 

because 1 s x s 5. Thus, when O = 5, we can say [(O - n) + 

0.000n] s x s 5, and when O = 1, we can say 1 s x s [(O + a) -

0.000a]. The table below should make this easier to see. 
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Lowest Possible Ordinal 0 Highest Possible 
Value of X Value of X 

1.0004 5 5.0000 

1.0003 4 4.9999 

1. 0002 3 4.9998 

1.0001 2 4.9997 

1.0000 1 4. 9996 

122. As will be immediately apparent, all this tells us is 

that x could be, effectively, any score from 1 to 5-which 

ultimately tells us nothing. Accordingly, to make fruitful use 

of the Ordinals, we must make some assumptions, to narrow the 

uncertainty. 

123. Nature's Way's expert witness, Dr. Ronald W. 

Cornew, 221 offers a solution that the undersigned finds to be 

credible and adopts. Dr. Cornew proposes (and the undersigned 

agrees) that, for purposes of extrapolating the scores (values 

of x) for a given applicant, we can assume that the Ordinals for 

every other applicant are true values (µ) of x, in other words, 

perfectly measured scores expressing interval data-a heroic 

assumption in the Department's favor. Under this assumption, if 

the subject applicant's Ordinal is the ranking of, say, 3, we 

shall assume that the adjacent Ordinals of the other applicants, 

2 and 4, are true quantitative values. This, in turn, implies 

that the true value of the subject applicant's Ordinal, as a 

quantified score, is anywhere between 2 and 4, since all we know 
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about the subject applicant is that the Reviewer considered it 

to be, in terms of relative suitability, somewhere between the 

applicants ranked Fourth Best (2) and Second Best (4). 

124. If we make the foregoing Department-friendly 

assumption that the other applicants' Ordinals areµ, then the 

following is true for the unseen x behind each of the subject 

applicant's Os: [(O - 1) + 0.0001] :S: x :S: [(O·+ 1) - 0.0001]. 

The Ordinals of 1 and 5 are, again, partial exceptions. Thus, 

when O = 5, we can say 4.0001 :S: x :S: 5, and when O = 1, we can 

say 1 :S: x :S: 1.9999. Dr. Cornew sensibly rounds off the 

insignificant ten-thousandths of points, simplifying what would 

otherwise be tedious mathematical calculations, so that: 

Lowest Possible Ordinal 0 Highest Possible 
Value of x Value of X 

4 5 5 

3 4 5 

2 3 4 

1 2 3 

1 1 2 

125. We have now substantially, albeit artificially, 

reduced the uncertainty involved in translating Os to xs. Our 

assumption allows us to say that x = O ± 1 except where only 

negative uncertainty exists (because x cannot exceed 5) and 

where only positive uncertainty exists (because x cannot be less 

than 1). It is important to keep in mind, however, that (even 
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with the very generous, pro-Department assumption about other 

applicants' "scores") the best we can do is identify the range 

of values within which x likely falls, meaning that the highest 

values and lowest values are not alternatives; rather, the 

extrapolated score comprises those two values and all values in 

between, at once. 

126. In other words, if the narrowest statement we can 

reasonably make is that an applicant's score could be any value 

between I and h inclusive, where I and h represent the low and 

high endpoints of the range, then what we are actually saying is 

that the score is all values between /and h inclusive, because 

none of those values can be excluded. Thus, in consequence of 

the large uncertainty about the true values of x that arises 

from the low-information content of the data available for 

review, Ordinal 3, for example, translates, from ordinal data to 

interval data, not to a single point or value, but to a score

set, ranging from 2 to 4 inclusive. 

127. To calculate Nature's Way's aggregate score-set using 

Dr. Cornew's method, it is necessary to determine both the 

applicant's highest possible aggregate score and its lowest 

possible aggregate score, for these are the endpoints of the 

range that constitutes the score-set. Finding the high endpoint 

is accomplished by adding 1 to each Topical Ordinal other 

than 5, and then computing the aggregate score-set using the 
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mathematical operations described in paragraphs 104-105. The 

following WMTOs (Topical subtotals) are obtained thereby: 

Cultivation, 1.2250; Processing, 1.0500; Dispensing, 0.6625; 

MD, 0.2000; and Financials, 0.6667. The high endpoint of 

Nature's Way's aggregate score-set is the sum of these numbers, 

or 3.8042. 231 

128. Finding the low endpoint is accomplished roughly in 

reverse, by subtracting 1 from each Topical Ordinal other 

than 1, and then computing the aggregate score-set using the 

mathematical operations described in paragraphs 104 and 105. 

The low endpoint for Nature's Way works out to 1.9834. Nature's 

Way's aggregate score-set, thus, is 1.9834-3.8042. 241 This could 

be written, alternatively, as 2.8938 ± 0.9104 points, or 

as 2.8938 ± 31.46%. 

129. The low and high endpoints of Costa's aggregate 

score-set are found the same way, and they are, respectively, 

3.4000 and 4.8375. 251 Costa's aggregate score-set is 3.4000-

4.8375, which could also be written as 4.1188 ± 0.7187 points 

or 4.1188 ± 17.45%. 

130. We can now observe that a score of 2.4000 or more is 

necessary to satisfy the One Point Condition, and that any score 

between 2.4000 and 3.8375, inclusive, is both necessary and 

sufficient to satisfy the One Point Condition. We will call 

this range (2.4000-3.8375) the Proximity Box. A score outside 
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the Proximity Box on the high end, i.e., a score greater than 

3.8375, meets the One Point Condition, of course; however, a 

score that high, being more than sufficient, is not necessary. 

131. Nature's Way meets the One Point Condition, 

therefore, if any value within the range of its score-set falls 

within the Proximity Box. In fact, 89% of Nature's Way's score-

set is inside the Proximity Box. 

132. This is easier to see if the aggregate scores of 

Nature's Way and Costa are overlaid, as follows: 

4. 8375 

0 1 2 5 

I 
1.9834 3.8042 

■ Costa's Aggregate Score-Set 

Nature's Way's Aggregate Score-Set 

As is readily apparent, Nature's Way's aggregate score-set (the 

green bar) extends far into the Proximity Box (shaded yellow), 

almost to the hilt, leaving only a handle comprising 10.95% of 

the range exposed. Notice, further, how the opposite end of 

Nature's Way's score-set gets to the right of Costa's score-set, 

from 3.4000 to the tip of the range-coincidentally, a segment 

of practically the same length (10.63%) as the handle-which 

means that, based on the available data, we cannot exclude the 

possibility that Nature's Way actually outscored Costa and would 
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have emerged in 2015 as the highest scored applicant had the 

Reviewers been required to quantify the differences between 

applicants. 

133. For reasons discussed below, the undersigned suspects 

that the Reviewers likely would not have scored Nature's Way the 

winner, but no matter, for that is not the issue. On the 

dispositive issue, the undersigned determines as a matter of 

ultimate fact that Nature's Way was likely (indeed, was almost 

certainly) within one point of Costa. In short, a preponderance 

of the evidence, and more, supports the finding that Nature's 

Way satisfies the One Point Condition. 

C. An Alternative That Uses the Average Domanial Ordinals 
to Extrapolate Scores 

134. If the Reviewers had actually scored the applicants 

with numbers reflecting interval data, we could have determined 

an average Domanial score for each applicant by dividing the sum 

of all of its scores by 42. This would represent the typical 

Domanial score for the applicant. Comparing the applicants' 

typical Domanial scores would reveal not only the typical 

Domanial ranking at the Reviewer level, but also the typical 

distribution of suitability-i.e., the degrees of difference, 

actually quantified-at the Domanial level, as measured at the 

Reviewer level. 
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135. We, of course, cannot find the applicants' mean 

Domanial scores because we lack any Domanial scores. But it 

might be possible to conjure Domanial scores by making some 

reasonable assumptions about the relative proximity of the 

applicants, in terms of suitability, based on the Domanial 

rankings. 

136. We can, for example, calculate the typical Domanial 

Ordinal for each applicant, by dividing the sum of all of its 

Domanial Ordinals by 42. Comparing the applicants' respective 

mean Domanial Ordinals should give us at least a rough idea of 

the where each applicant was typically ranked in a typical 

Domain, at the Reviewer level. 

137. This latter information might also give us an 

impression of how close (or separated) the applicants actually 

were to (or from) each other as a function of suitability. For 

this purpose, averaging the Domanial Ordinals is preferable to 

simply averaging the MTOs because the small number of Ordinals 

in the MD and Financials Arrays makes their MTOs subject to 

skew. 

138. In the Southeast region, the mean Domanial Ordinals 

are as follows: 

70 

278



Rank Applicant Sum of Domanial Average Domanial 
Ordinals Ordinal 

5 Costa 181 4.3095 
4 Redland 136 3.2381 
3 Keith St. Germain 130 3.0952 
2 Nature's Way 129 3.0714 
1 Bill's 66 1.5714 

139. If we assume, as the Department assumes, that the 

mean of ordinal data is at all meaningful, we can say, based on 

these figures, that Costa was the consensus favorite, with an 

average rank of Second Best; Bill's was the least favorite by 

general agreement; and the others were effectively in a three-

way tie for second place, each having a typical ranking of Third 

Best. 

140. If we assume further, as the Department assumes, that 

the mean of ordinal data tells us something useful about the 

quantitative differences between the applicants, then we can 

say, based on the figures above, that the unknown scores (x) 

behind the Ordinals should reflect a distribution of suitability 

in which three of the applicants are bunched up in the center 

(at the peak of the Bell Curve so to speak), while the favorite 

and least favorite stand noticeably apart. 261 

141. When the available data are viewed in this light, it 

becomes reasonable to expect that if any one of the applicants 

in the middle (Redland, KSG, or Nature's Way) were found to be 

"within one point" of Costa, then so too should the others in 

that group be found, since the putative consensus view of the 
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Reviewers was that these three applicants were effectively 

indistinguishable on the merits. 

if that were not the case. 

Indeed, we should be surprised 

142. It also becomes reasonable to imagine what the 

interval scores might have looked like, if only 

impressionistically. While it is impossible to bring forth such 

scores except by reasonable guesswork, we could do worse than 

using the average Domanial Ordinals set forth above as plugs for 

the unknown scores. If, in other words, we assume that the 

following scores correspond to the respective Ordinals of rank, 

we can recalculate the applicants' aggregate scores, using the 

Reviewers' rankings. 

Rank Corresponding Score 
5 4.31 
4 3.24 
3 3.10 
2 3.07 
1 1. 57 

The aggregate scores which emerge from this recalculation, while 

admittedly not scientifically reliable, will at least paint a 

more accurate picture of the perceived distances between the 

applicants than do the Department's hopelessly flawed aggregate 

scores. 
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143. This exercise produces the following outcome: 

Applicant Aggregate Score Rank 

Costa 3.8192 5 

Redland 3.2346 4 

Keith St. Germain 3.1774 3 

Nature's Way 3.0613 2 

Bill's 2.0698 1 

144. While the undersigned cannot find that these are 

likely the applicants' actual aggregate scores (for it is beyond 

human capacity, given the paucity of available data, to pinpoint 

the scores with such confidence), he can find that this table 

likely shows with greater clarity the quantitative differences 

between the applicants than anything the Department has 

produced. 

145. Using the mean Domanial Ordinals to construct 

Domanial scores, it is determined that the quantitative 

difference between Costa and Nature's Way, as best this value 

can be ascertained, is most likely less than one point (which is 

sufficient to satisfy the One Point Condition), with three

quarters of a point being an informed, if unscientific, 

approximation of the genuine difference. 

IX. ROUNDING OFF THE SPURIOUS DIGITS 

146. Remember that the Ordinal 5 does not mean 5 of 

something that has been counted but the position of 5 in a list 
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of five applicants that have been put in order-nothing more. 

Recall, too, that there is no interpretable interval between 

places in a ranking because the difference between 5 and 4 is 

not the same as that between 4 and 3, etc., and that there is no 

"second best-and-a-half," which means that taking the average of 

such numbers is a questionable operation that could easily be 

misleading if not properly explained. 

147. Therefore, as discussed earlier, if the mean of 

ordinal data is taken, the result must be reported using only as 

many significant figures as are consistent with the least 

accurate number, which in this case is one significant figure 

(whose meaning is only Best, Second Best, Third Best, and so 

forth). The Department egregiously violated the rule against 

reliance upon spurious digits, i.e., numbers that lack credible 

meaning and impart a false sense of accuracy. The Department 

took advantage of meaningless fractions obtained not by 

measurement but by mathematical operations, thereby compounding 

its original error of treating ordinal data as interval data. 

148. When the Department says that Nature's Way's 

aggregate score is 2.8833, it is reporting a number with five 

significant figures. This number implies that all five figures 

make sense as increments of a measurement; it implies that the 

Department's uncertainty about the value is around 0.0001 

points-an astonishing degree of accuracy. The trouble is that 
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the aggregate scores, as reported without explanation, are false 

and deceptive. There is no other way to put it. 

149. The Department's reported aggregate scores cannot be 

rationalized or defended, either, as matters of policy or 

opinion. This point would be obvious if the Department were 

saying something more transparent, e.g., that 1 + 1 + 1 + 0 + 0 

= 2.8833, for everyone would see the mistake and understand 

immediately that no policy can change the reality that the sum 

of three ls is 3. 

150. The falsity at issue is hidden, however, because, to 

generate each applicant's "aggregate score," the Department 

started with 42 whole numbers (of ordinal data), each of which 

is a value from 1 to 5. It then ran the applicant's 42 single-

digit, whole number "scores" through a labyrinth of mathematical 

operations (addition, division, multiplication), none of which 

improved the accuracy or information content of the original 

42 numbers, to produce "aggregate scores" such as 2.8833. This 

process lent itself nicely to the creation of spreadsheets and 

tables chocked full of seemingly precise numbers guaranteed to 

impress. 271 

151. Lacking detailed knowledge (which few people have) 

about how the numbers were generated, a reasonable person seeing 

"scores" like 2.8833 points naturally regards them as having 

substantive value at the microscopic level of ten-thousandths of 
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a point-that's what numbers like that naturally say. He likely 

believes that these seemingly carefully calibrated measurements 

are very accurate; after all, results as finely-tuned as 2.8833 

are powerful and persuasive when reported with authority. 

152. But he has been fooled. The only "measurement" the 

Department ever took of any applicant was to rank it Best, 

Second Best, etc.-a "measurement" that was not, and could not 

have been, fractional. The reported aggregate scores are 

nothing but weighted averages of ordinal data, dressed up to 

appear to be something they are not. Remember, the smallest 

division on the Reviewers' "scale" (using that word loosely 

here) was 1 rank. No Reviewer used decimal places to evaluate 

any portion of any application. The aggregate scores implying 

precision to the ten-thousandth place were all derived from 

calculations using whole numbers that were code for a value 

judgment (Best, Second Best, etc.), not quantifiable 

information. 

153. Therefore, in the reported "aggregate scores," none 

of the digits to the right of first (tenth place) decimal point 

has any meaning whatsoever; they are nothing but spurious digits 

introduced by calculations carried out to greater precision than 

the original data. The first decimal point, moreover, being 

immediately to the right of the one (and only) significant 

figure in the aggregate score, is meaningful (assuming that the 
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arithmetic mean of ordinal data even has interpretable meaning, 

which is controversial) only as an approximation of 1 (whole) 

rank. Because there is no meaningful fractional rank, the first 

decimal must be rounded off to avoid a misrepresentation of the 

data. 

154. Ultimately, the only meaning that can be gleaned from 

the "aggregate score" of 2.8833 is that Nature's Way's typical 

(or mean) weighted ranking is 2.8833. Because there is no 

ranking equivalent to 2.8833, this number, if sense is to be 

made of it, must be rounded to the nearest ranking, which is 3 

(because 2.8 ~ 3), or Third Best. To report this number as if 

it means something more than that is to mislead. To make 

decisions based on the premise that 0.8833 means something other 

than "approximately one whole place in the ranking" is, 

literally, irrational-indeed, the Department's insistence that 

its aggregate scores represent true and meaningful quantities of 

interval data is equivalent, as a statement of logic, to 

proclaiming that 1 + 1 = 3, the only difference being that the 

latter statement is immediately recognizable as a delusion. An 

applicant could only be ranked 1, 2, 3, 4, or 5-not 2.8833 

or 4.4000. 

155. Likewise, the only meaning that can be taken from the 

"aggregate score" of 4.4000 is that Costa's average weighted 

ranking is 4.4000, a number which, for reasons discussed, to be 
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properly understood, must be rounded to the nearest ranking, 

i.e., 4. The fraction, four-tenths, representing less than half 

of a position in the ranking, cannot be counted as approximately 

one whole (additional) place (because 4.4 * 5). And to treat 

0.4000 as meaning four-tenths of a place better than Second Best 

is absurd. There is no mathematical operation in existence that 

can turn a number which signifies where in order something is, 

into one that counts how much of that thing we have. 

156. To eliminate the false precision, the spurious digits 

must be rounded off, which is the established mathematical 

approach to dealing with numbers that contain uncertainty, as 

Dr. Cornew credibly confirmed. Rounding to the nearest integer 

value removes the meaningless figures and eliminates the 

overprecision manifested by those digits. 

157. When the aggregate scores are rounded to remove the 

deceitful decimals, the results are: 

and Nature's Way, 3; and Bill's, 2. 

Costa, 4; Redland, KSG, 

These corrected "final 

ranks" require a corresponding adjustment of the "regional 

ranks" because there is a three-way tie for second place. 

using unspurious aggregate scores to regionally rank the 

Thus, 

applications, the positions are as follows: Costa, 5; Redland, 

KSG, and Nature's Way, 4; and Bill's, 1. 

158. In sum, as yet another alternative to determining 

whether Nature's Way is "within one point" of Costa, the 
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elimination-of-spurious-digits approach shows that Nature's Way 

satisfies the One Point Condition. 

CONCLUSIONS OF LAW 

159. The Division of Administrative Hearings ("DOAH") has 

personal and subject matter jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1). 

160. Nature's Way has standing to contest the Department's 

intended denial of its application, which is a substantial

interests determination involving disputed issues of material 

fact. 

161. As an applicant for licensure, Nature's Way bears the 

ultimate burden of persuasion and must prove, by a preponderance 

of the evidence, that it satisfies the One Point Condition upon 

which its success depends. § 120.57(1)(j), Fla. Stat.; see Fla. 

Dep't of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 

1981) . 

162. The Department, however, has the burden of proving 

that issue preclusion bars Nature's Way from disputing the truth 

of the pertinent aggregate scores as quantifiable sums capable 

of being subtracted, one from the other, to produce a meaningful 

numerical difference. This is because, like res judicata, 

administrative finality is an affirmative defense. See, e.g., 

Hoke v. Ft. Lauderdale Bd. of Adjustment, 486 So. 2d 698, 699 

(Fla. 4th DCA 1986) (burden of proving that issue has been 
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conclusively determined in prior final order lies with party 

taking that position); Shirley v. Shirley, 100 So. 2d 450, 452 

(Fla. 2d DCA 195 8) ( "One who invokes and relies on a defense that 

a former adjudication was res judicata by issues raised has the 

burden of proof to establish the former adjudication."). "If 

there is any uncertainty to the matter formerly adjudicated, the 

burden of showing it with sufficient certainty by the record or 

extrinsically is upon the party who claims the benefit of the 

former judgment." Coleman v. Coleman, 157 Fla. 515, 26 So. 2d 

445, 520 (1946). 

163. Section 120.60(3) provides that an applicant for 

licensure "shall be given written notice, personally or by mail, 

that the agency intends to grant or deny, or has granted or 

denied, the application for license. The notice must state with 

particularity the grounds or basis for the issuance or denial of 

the license, except when issuance is a ministerial act," which 

was not the case here. The issues for hearing in a license 

application denial case, as between the agency and the 

applicant, are framed by the section 120.60(3) denial letter and 

the applicant's petition for hearing. See, e.g., Ft. Myers Real 

Estate Holdings, LLC v. Dep't of Bus. & Prof'l Reg., Div. of 

Pari-Mutuel Wagering, 53 So. 3d 1158, 1162 (Fla. 1st DCA 

2011) . 281 
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164. Section 120.57 (1) (e) 1. provides that neither the 

agency nor an "administrative law judge may . . base agency 

action that determines the substantial interests of a party on 

an unadopted rule or a rule that is an invalid exercise of 

delegated legislative authority." Accordingly, the Deemed 

Points Policy and the Four Decimal Policy, which are unadopted 

rules as determined in the Rule Challenge, and the provisions of 

the Emergency Rule that have been invalidated, shall not be 

applied as governing principles. 

X. STATUTORY INTERPRETATION 

165. The law governing this dispute, then, is section 

381.986(8) (a)2.a. and, in particular, the One Point Condition 

thereof, whose relevant language, again, is: "or had a final 

ranking within one point of the highest final ranking in its 

region under formers. 381.986, Florida Statutes 2014." The 

parties dispute the meaning of this statute. 

166. The general principles relating to the interpretation 

of statutes are well-known and ably summarized as follows: 

It is well established that the construction 
of a statute is a question of law reviewable 
de novo. Dixon v. City of Jacksonville, 774 
So. 2d 763, 765 (Fla. 1st DCA 2000). 
Legislative intent is the polestar that 
guides this Court's statutory construction 
analysis. See State v. J.M., 824 So. 2d 
105, 110 (Fla. 2002) (citation omitted). In 
construing a statute, th[e] Court must look 
to the statute's plain language. See Fla. 
Dep't of Educ. v. Cooper, 858 So. 2d 394, 
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395 (Fla. 1st DCA 2003); Jackson County 
Hosp. Corp. v. Aldrich, 835 So. 2d 318, 328-
29 (Fla. 1st DCA 2002); see also State v. 
Rife, 789 So. 2d 288, 292 (Fla. 2001) 
(noting that legislative intent is 
determined primarily from the language of a 
statute). Where the language of a statute 
is clear and unambiguous, it must be given 
its plain and ordinary meaning. Cooper, 858 
So. 2d at 395 (citations omitted). Where a 
statute is ambiguous, courts may then resort 
to the rules of statutory construction. 
BellSouth Telecomms., Inc. v. Meeks, 863 So. 
2d 287, 289 (Fla. 2003). 

Bruner v. GC-GW, Inc., 880 So. 2d 1244, 1246-47 (Fla. 1st 

DCA 2004) . 

167. Florida courts tend to defer to agency 

interpretations of statutes they administer, and of rules they 

have adopted, pursuant to the doctrine of judicial deference. 

This court-made doctrine does not apply to ALJs, and there is no 

statutory equivalent in the APA, which-quite the opposite

requires ALJs to conduct de novo hearings. See§ 120.57(1) (k), 

Fla. Stat. Therefore, in using his own best judgment to 

interpret the statute independently and impartially as a neutral 

decision-maker should, the undersigned considers only the 

logical persuasive force of the parties' legal arguments about 

the meaning of section 381.986(8), without regard for the source 

thereof, so that neither side enjoys a special advantage in this 

forum. See generally, John G. Van Laningham, When Courts Bow to 

Bureaucrats: How Florida's Deference Doctrine Lets Agencies Say 
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What the Law Is, 45 Fla. St. U. L. Rev. Online 1, 26-30 

(2018) (available at http://www.fsulawreview.com/online/). 

168. The first order of business is to decide whether, as 

a matter of law, the statute at issue is ambiguous because if it 

is not, that is, if the relevant provisions are "susceptible to 

only one reasonable interpretation, the[n the] plain language of 

the statute controls," and no statutory construction is 

necessary. Fla. Dep't of High. Saf. & Motor Veh. v. Hernandez, 

74 So. 3d 1070, 1074 (Fla. 5th DCA 2011). "Only where the plain 

language of a statute is ambiguous-where a reasonable person 

could find two different meanings leading to two different 

outcomes-will th[e] Court resort to the tools of statutory 

construction." Fla. Dep't of Transp. v. Clipper Bay Invs., LLC, 

160 So. 3d 858, 862 (Fla. 2015). 

169. The One Point Condition is ambiguous because it 

confuses the concepts of ranking and scoring or, more precisely, 

makes an interval statement ("within one point") involving a 

comparison between two pieces of ordinal data, namely 

"rankings," which literally makes no sense. This ambiguity 

would be immediately apparent if the subject matter were more 

familiar. In ordinary discourse, for example, if someone told 

us that the silver medalist in women's figure skating had a 

final ranking within one point of the gold medalist's ranking, 

we would be uncertain about the speaker's meaning because we 
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know that the fact of a skater's placing second in rank behind 

the skater with the highest final score (and winning the silver 

medal) tells us nothing about how many points either competitor 

scored, much less reveals the difference between the 

competitors' point totals. Was the speaker referring to a one

point difference in the athletes' scores, we therefore would 

wonder, or a one-place difference in their rankings? This is 

the semantic problem with the One Point Condition. 

170. The first question arising from the statutory 

ambiguity that needs an answer, therefore, is whether the 

proximity comparison should be between highest rank/next highest 

rank or the highest score/closest scores. This is an either/or 

question. The One Point Condition is clear that whichever 

comparison is intended, only one of the two potential pairings 

is authorized. Either a second-place finish or a quantifiable 

score of within one point of the highest quantifiable score 

might meet the condition, depending on how the statute's 

ambiguity in this regard is construed, but not both. The 

Department's construction of the statute, as reflected in the 

invalid Emergency Rule, enlarges the statute by putting in place 

a pathway to licensure that the legislature did not approve, and 

is, therefore, clearly erroneous. 

forces a choice. 

84 

Simply put, the ambiguity 

292



171. As between the options, the undersigned considers the 

"second place" reading to be markedly inferior because the 

legislature easily could have said, simply, "was ranked second 

in its region" or was the "next best" applicant; one presumes 

the legislature would have adopted language to such effect if 

this were its intended meaning. It is a bit of a stretch, 

moreover, to accept the phrase "within one point of" as a 

description of second place-so awkward and unnatural a means of 

expressing such a common idea, it would be. Nevertheless, 

although this is a stilted construction, it falls within the 

range of permissible interpretations; it is not, however, the 

best interpretation. 

172. The legislature's use of the term one point implies 

that it had in mind a measured quantity. The phrase "within one 

point" implies that a mathematical comparison is required, 

involving the subtraction of the applicant's "final ranking" 

from the ''highest final ranking." Such an operation would not 

make sense unless the interval between the ''rankings" were 

interpretable, which implies, despite the literal meaning of the 

term, that the legislature assumed the "final rankings" to which 

it referred constituted interval data, not ordinal data. (To 

repeat a point that cannot be stated enough, it is impossible to 

determine a quantifiable "point" difference between the rankings 

of Best and, e.g., Fourth Best.) 
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173. This leads the undersigned to conclude that the 

legislature intended the term "final ranking" to have the same 

meaning as "aggregate score," so that an applicant whose 

aggregate score is within one point of the highest aggregate 

score in its region meets the One Point Condition, regardless of 

whether that applicant was ranked Second, Third, Fourth, or 

Fifth Best. (In theory, of course, all of the applicants from 

top to bottom might have had aggregate scores falling within a 

one-point interval.) 

174. That this represents the best interpretation of the 

ambiguous statute is evident to the undersigned from the 

statutory language, considered in its entirety and taking 

account of its purposes. Confirmation of this interpretation, 

although unnecessary, is found in the legislative staff analysis 

of the Medical Marijuana Law, which as the Department has 

pointed out reproduces the Score Card with its "final rank" and 

"regional rank" columns. 291 This tells the undersigned that the 

legislature, having been made aware that the Department referred 

to the aggregate scores, idiosyncratically, as "final ranks," 

decided to follow suit and use the same imprecise terminology. 

175. The Department contends that the legislature, in its 

use of the term "final ranking," intended not only to denote the 

concept of the "aggregate score" as a historical reality, but 

also to "incorporate" and "validate" the numerical values listed 
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in the "final rank" column of the Score Card. In other words, 

the Department takes the position that the legislature enacted 

into law the Department's version of history, so that no 

applicant is entitled to dispute whether, in fact, it had an 

aggregate score within one point of the highest aggregate score. 

This interpretation, which uses the statute's retroactive nature 

to blur the distinction between legislating and adjudicating, is 

superficially persuasive, not deeply rooted. Like many 

plausible but incorrect positions, however, this one requires 

some effortful thought to untangle. 

176. The Medical Marijuana Law has components such as the 

One Point Condition that have retroactive effect, in that they 

apply to pre-enactment events. This is atypical but not unheard 

of. Subject to constitutional restrictions that are not 

currently at issue, the legislature may enact retroactive 

statutes. What is a tad unusual about this statute is that the 

One Point Condition operates entirely on a discrete and 

nonrecurring set of historical circumstances involving a small 

number of identifiable parties, which means that the Medical 

Marijuana Law was, at least in parts, more narrowly focused than 

most general laws. This creates a temptation to infer that the 

legislature specifically picked identifiable winners and losers. 

177. There is a difference, however, between enacting a 

statute or rule that operates retroactively on known past events 
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(a legislative or quasi-legislative power), and resolving 

disputes of fact about those events for purposes of applying the 

law to determine particular parties' personal rights, 

liabilities, and interests thereunder (a judicial or quasi

judicial power). The Department's mistake is to conflate these 

distinct powers, which leads it to believe, incorrectly, that 

the legislature not only adopted a law that applies to pre

enactment events, but also adjudicated the past events to 

conform to the Department's interpretation of the relevant 

facts. This latter is not what the legislature does, nor is it 

within the legislature's power to accomplish. 

178. To satisfy the One Point Condition, an applicant had 

to have applied in 2015 for a DO license and received a final 

ranking (aggregate score) from the Department. To have had an 

aggregate score, it was necessary that an applicant's 

application have been reviewed, evaluated, and scored 301 by the 

three Reviewers, which must have occurred, if at all, before the 

enactment of the Medical Marijuana Law. To the extent that 

fulfillment of the One Point Condition depends upon the work of 

the Reviewers, the statute operates retroactively, in that it 

imposes new legal significance on the Reviewers' completed work. 

179. Consequently, an applicant seeking licensure under 

the One Point Condition is not entitled to a de novo hearing in 

which its DO application could be re-reviewed, re-evaluated, and 
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re-scored. Such relief, upon timely request, should have been 

available to disappointed applicants who received a notice of 

intent to deny in November 2015. The statute is clear that the 

reviewing, evaluating, and scoring (i.e., the Reviewers' work) 

is history, and it does not contemplate or authorize a repeat of 

this work. 

180. The One Point Condition is not self-executing, 

however. It clearly envisions that a nursery seeking licensure 

thereunder must apply to the Department, where a determination 

will be made concerning whether, under the present 

circumstances, the applicant satisfies the relevant criteria for 

licensure as an MMTC. Whether the applicant, in fact, had an 

aggregate score is unlikely ever to be disputed-and is not 

disputed in this case. Whether the aggregate score it had, 

according to the Department, means that the nursery was within 

one point of the highest scored applicant is a question that, if 

raised as here, must be determined through the process of 

adjudication. The statute frames the issues for the parties, 

but it does not determine the issues as between them. 

181. The Department imagines that, by virtue of the 

Medical Marijuana Law, the aggregate scores, which it calculated 

in 2015, are now true under any interpretation and, therefore, 

can be used for any purpose in implementing the One Point 

Condition. In this regard, the Department conflates existence, 
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meaning, and truth, which are actually separate and distinct 

properties. What the Department fails to grasp is that the 

historical, Department-assigned aggregate scores (whose 

existence is undisputed) are statements about the applicants, 

which (i) are ambiguous and (ii) make assertions, the truth of 

which may be disputed. Nothing in the Medical Marijuana Law 

purports to interpret the historical aggregates scores or deem 

truthful any matter asserted in them; it merely acknowledges 

their existence. 

182. As has been discussed above at length, there is no 

dispute that the scores of 2.8833 and 4.4000 exist in fact as 

values the Department assigned to Nature's Way and Costa, 

respectively, in 2015. But these scores, to review, are 

ambiguous inasmuch as they can be construed to state either that 

(i) in the Department's opinion, Costa is more qualified than 

Nature's Way to be the southeast region's DO or (ii) Costa is 

1.5167 points better than Nature's Way. The first statement is 

not currently contestable, having been decided by final agency 

action in 2015-but then, no one is disputing this particular 

meaning of the aggregate scores, which is irrelevant to the 

instant case in any event. It is the second meaning upon which 

the Department currently relies, and the truth of the matters 

asserted therein is both disputable and contested. 
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183. As we have seen, the statement that Costa is 1.5167 

(or any number) of points better than Nature's Way is a 

statement of fact, not opinion, and more precisely is an 

interval statement of fact, which is true only if the two 

numerical values being compared (4.4000 and 2.8833) constitute 

true (i.e., accurate) quantifiable information. Nothing in the 

Medical Marijuana Law purports to declare the historical, 

Department-assigned aggregate scores to be interval data, much 

less to adjudge the data to be true and accurate. These are 

matters the statue rightly and necessarily leaves for 

adjudication. 

184. No statute, even one having retroactive operation 

such as the Medical Marijuana Law, should be construed as having 

adjudicated, as between identifiable parties, the truth of 

material historical facts, unless such an interpretation is 

unavoidable. This is because, first, whenever possible, a 

statute must be given an interpretation that avoids calling into 

question its constitutionality. See, e.g., Tyne v. Time Warner 

Entm't Co., 901 So. 2d 802, 810 (Fla. 2001); Del Valle v. 

State, 80 So. 3d 999, 1012 (Fla. 2011) (statute should not be 

given a meaning that would undermine its constitutional 

validity, where another reading is possible). 

185. Second, the authoritative resolution of genuine 

disputes of material fact between parties to a case or 
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controversy is not a legislative power vested in the 

legislature, but a judicial or quasi-judicial power, which 

appertains to the judicial or executive branch pursuant to 

Article V, Section 1, of the Florida Constitution. 311 There are 

four characteristics of a quasi-judicial decision, which 

distinguish the adjudicative power from the legislative power: 

(1) [Q]uasi-judicial action results in the 
application of a general rule of policy, 
whereas legislative action formulates 
policy; ( 2) a quasi-judicial decision has an 
impact on a limited number of persons or 
property owners and on identifiable parties 
and interests, while a legislative action is 
open-ended and affects a broad class of 
individuals or situations; (3) a quasi-
judicial decision is contingent on facts 
arrived at from distinct alternatives 
presented at a hearing, while a legislative 
action requires no basis in fact finding at 
a hearing; and (4) a "quasi-judicial act 
determines the rules of law applicable, and 
the rights affected by them, in relation to 
past transactions," while a legislative act 
prescribes what the rule or requirement 
shall be with respect to future acts. 

D.R. Horton, Inc. v. Peyton, 959 So. 2d 390, 398-99 (Fla. 1st 

DCA 2007) (quoting Bd. of Cnty. Comm'rs v. Snyder, 627 So. 2d 

469, 474 (Fla. 1993)). As the foregoing compare-and-contrast 

analysis makes clear, the question of whether the aggregate 

score that Nature's Way (or any 2015 applicant) had is a 

truthful assertion of quantifiable fact, which signifies that 

the nursery was or was not within one point of the highest 
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.. -

scored applicant, cannot be decided by legislative action; it 

clearly requires quasi-judicial decision-making. 

186. Third, "although the legislature has the power to 

create administrative agencies with quasi-judicial power," 

Broward Cnty. v. La Rosa, 505 So. 2d 422, 423 (Fla. 1987), it 

"cannot take actions that would undermine the independence of 

Florida's judicial and quasi-judicial offices" without 

"violat[ing] the doctrine of separation of powers." Off. of 

State Atty. v. Parrotino, 628 So. 2d 1097, 1099 (Fla. 1993). 

There is no question that the legislature has granted ALJs and 

agency heads in the executive branch "quasi-judicial power in 

matters connected with the functions of their offices," making 

them "administrative officers'' within the meaning of Article V, 

section 1, of the Florida Constitution. See Ring Power Corp. v. 

Campbell, 697 So. 2d 203, 206 (Fla. 1st DCA 1997). Thus, if the 

legislature were to enact a statute that decided adjudicative 

facts and thereby determined the substantial interests of 

identifiable parties, the action would undermine the 

independence of the state's administrative officers holding the 

quasi-judicial power to make such decisions, in violation of the 

separation of powers provision in Article II, section 3, of the 

Florida Constitution. 

187. Fourth, and finally, to keep the Medical Marijuana 

Law as far from constitutional infirmity as reasonably possible, 
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the One Point Provision should not be given an interpretation 

that would raise a genuine separation-of-powers concern. 

Therefore, the undersigned must reject the Department's argument 

that the One Point Condition incorporates and validates the 

historical, Department-assigned aggregate scores, thereby at 

once prejudging and foreclosing disputes about whether the 

scores are true statements of quantifiable fact respecting the 

2015 DO applicants. It is concluded, instead, that the One 

Point Condition necessarily permits disputes about whether the 

Department-assigned aggregate scores are true statements of 

quantifiable fact respecting the 2015 DO applicants-making such 

disputes possible for the first time, actually-and leaves the 

resolution thereof to the branches of government possessing 

judicial and quasi-judicial power. 

188. The duty to avoid statutory interpretations that 

might render the statute unconstitutional requires that the 

Department's "legislative validation" argument be rejected for a 

an additional, independent reason, i.e., to steer clear of 

Article III, section 10, of the Florida Constitution, which 

forbids the enactment of a special law as if it were a general 

law. 

189. As the Department reads section 381.986(8) (a)2.a., 

the legislature effectively adopted and validated the Score Card 

(by implicit reference), making it law. If this were true, then 
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the legislature would have granted the benefit of licensure 

under the One Point Provision to specific nurseries identified 

in the law by name. The statute might as well have directed the 

Department to license as an MMTC any nursery named 3 Boys, 

McCrory's, Chestnut Hill, Alpha, Sun Bulb, Treadwell, or Loop's, 

which meets the requirements of section 381.986 and which is 

cultivation ready. Under the Department's interpretation, in 

other words, the statute does not generically classify as 

potentially licensable a subset of the 2015 applicants, whose 

number (though small) has future growth potential, but singles 

out several nurseries, and only those nurseries, as ever being 

eligible for immediate licensure pursuant to the One Point 

Condition. 

190. Under the Department's interpretation, therefore, the 

statute bears a suspicious resemblance to a special law. A 

"special law is one relating to, or designed to operate upon, 

particular persons or things , or one that purports to 

operate upon classified persons or things when classification is 

not permissible or the classification adopted is illegal." 

State ex. rel. Landis v. Harris, 163 So. 2d 237, 240 (Fla. 

1935). This is in contrast to a general law, which "operates 

uniformly throughout the State, or uniformly upon subjects as 

they may exist throughout the State, or uniformly within 

permissible classifications by population of counties or 
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otherwise, or is a law relating to a State function or 

instrumentality." Id. 

191. That a statute benefits a small number of persons or 

entities is not sufficient, without more, to deem it a special 

law; what matters is "whether the statute ha[s] the potential to 

apply to other [person or entities] in the future." R.J. 

Reynolds Tobacco Co. v. Hall, 67 So. 3d 1084, 1091 (Fla. 1st DCA 

2011). A statutory classification that is drawn so tightly 

around its original members that no one else will be able to 

satisfy the conditions of inclusion within the classification at 

some future point in time is in danger of being found arbitrary 

and impermissible. City of Miami v. McGrath, 824 So. 2d 143, 

150 (Fla. 2002). Statutory language that identifies the objects 

upon which the law operates, instead of classifying them, 

constitutes an impermissible "descriptive technique," which 

renders the statute invalid. Id. 

192. In sum, if the One Point Condition were construed, as 

the Department urges, as having adopted the Score Card as a 

means of identifying the only nurseries that can satisfy the 

"within-one-point" criterion, then this portion of the statute 

would be in serious jeopardy of being declared a special law. 

Because Senate Bill 8-A was passed as a general law, see chapter 

2017-232, Laws of Florida, a declaration that the One Point 

Condition amounts to a special law would spell constitutional 
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doom for section 381.986(8) (a)2.a. Art. III, § 10, Fla. Const. 

(prohibiting enactment of a special law unless notice of intent 

to pass the law was published in advance or, alternatively, the 

law would take effect only upon approval by the affected voters 

in a referendum). 

193. To avoid undermining the constitutionality of 

section 381.986(8) (a)2.a., therefore, the statute should not be 

construed as having enacted into law the Score Card and 

"validated" the Department-assigned aggregate scores therein, 

thereby establishing, as a matter of law, their truth as 

quantifiable facts. The undersigned accordingly rejects the 

Department's interpretation of the One Point Condition and holds 

that the term "final ranking" refers to the Department-computed 

aggregate scores-not as applicant-specific, inerrant, and 

incontestable interval statements of fact, however, but as 

historical remnants of the 2015 application cycle. 

XI. ADMINISTRATIVE FINALITY 

194. The Department argues that Nature's Way waived the 

right to contest its aggregate score of 2.8833 on any grounds 

because it did not timely request a hearing in 2015 after 

receiving the notice of intent to deny its DO application. As 

mentioned earlier, the waiver argument is technically off point, 

because Nature's Way is not seeking in this case to contest the 

denial of its DO application. It is contesting the intended 
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denial of its MMTC application, which is a separate agency 

action that Nature's Way is entitled to have determined through 

these formal administrative proceedings. Waiver, per se, is not 

a bar to the relief Nature's Way currently seeks. 

195. To a limited extent, the Department is correct. The 

intended denial of Nature's Way's DO application became final 

agency action without a hearing because Nature's Way waived the 

right to have its substantial interests in that matter 

determined in a disputed-fact proceeding. The final agency 

action of 2015, in turn, bars Nature's Way from a hearing on the 

same agency action, namely the denial of its DO application. 

This claim preclusion is due, however, to administrative 

finality, not waiver. 

196. Administrative finality, a doctrine which is 

analogous to res judicata, holds that "orders of administrative 

agencies must eventually pass out of the agency's control and 

become final and no longer subject to change or modification." 

Austin Tupler Trucking v. Hawkins, 377 So. 2d 679, 681 (Fla. 

1979); Delray Med. Ctr. v. Ag. for Health Care Admin., 5 So. 3d 

26, 29 (Fla. 4th DCA 2009) ("In the field of administrative law, 

the counterpart to res judicata is administrative finality."); 

see also Reedy Creek Utils. Co. v. Fla. Pub. Serv. Comm'n, 418 

So. 2d 249, 254 (Fla. 1982) ("An underlying purpose of the 
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doctrine of [administrative] finality is to protect those who 

rely on a judgment or ruling.") . 

197. The type of administrative finality (claim 

preclusion) that bars a new proceeding on a prior final agency 

action is not applicable here because a new agency action, which 

requires proof of different essential facts, is in progress; we 

have, in short, a different claim. What might apply is the kind 

of finality known at common law as collateral estoppel, estoppel 

by judgment, or issue preclusion. Collateral estoppel operates 

to preclude parties from litigating issues ("that is to say 

points and questions") that were actually adjudicated with 

finality in a previous suit, even though the earlier case 

involved a different cause of action. See Deep Lagoon Boat 

Club, Ltd. v. Sheridan, 784 So. 2d 1140, 1142 n.4 (Fla. 2d DCA 

2001). Administrative finality comprises both the doctrines of 

res judicata (claim preclusion) and collateral estoppel (issue 

preclusion). Id. 321
; see also, Felder v. Dep't of Mgmt. Servs., 

993 So. 2d 1031, 1035 (Fla. 1st DCA 2008) ("[A]dministrative 

finality is based on principles similar to those supporting 

collateral estoppel and res judicata, except that its emphasis 

is on litigants' need to have confidence in the authority of an 

administrative order."). 
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198. The doctrine of collateral estoppel "bars 

relitigation of an issue when the following five factors are 

met": 

(1) an identical issue must have been 
presented in the prior proceeding; (2) the 
issue must have been a critical and 
necessary part of the prior determination; 
(3) there must have been a full and fair 
opportunity to litigate that issue; (4) the 
parties in the two proceedings must be 
identical; and (5) the issue[] must have 
been actually litigated. 

Felder, 993 So. 2d at 1034-35. 

199. Set forth above are the undersigned's extensive 

findings of fact on the question of whether it was critical and 

necessary to the agency actions on Nature's Way and Costa's DO 

applications that their respective aggregate scores of 2.8833 

and 4.4000 have been adjudged true as quantifiable facts, so 

that it would be correct to make the interval statement that 

Costa outscored Nature's Way by 1.5167 points. The Department, 

needless to say, has failed to carry its burden of proving an 

affirmative answer to this question, for the undersigned has 

found, in short, that the aggregate scores did not need to be 

true in this fashion to support the final agency action on 

Nature's Way's DO application. Because this factor is not met, 

Nature's Way is not precluded from contesting the truth of the 

aggregate scores for purposes of establishing its compliance 

with the One Point Condition. 
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200. Further, the Department failed to prove that Nature's 

Way had a full and fair opportunity, in 2015, to litigate the 

issue of whether the interval statement that Costa is 1.5167 

points more suitable than Nature's Way is a true factual 

assertion. In fact, Nature's Way could not have had a full and 

fair opportunity to litigate that precise issue in 2015, because 

it would not have been relevant to determining which of the five 

applications for the southeast region's DO license was the most 

dependable and most qualified. For this additional reason, 

collateral estoppel does not apply here. 

201. Nature's Way invokes the "changed circumstances" 

exception as grounds for escaping administrative finality. It 

is well established that "Florida courts do not apply the 

doctrine of administrative finality when there has been a 

significant change of circumstances or there is a demonstrated 

public interest." Delray Med. Ctr. v. Ag. for Health Care 

Admin., 5 So. 3d 26, 29 (Fla. 4th DCA 2009). This exception is 

implicated most clearly, and typically applied, in situations 

involving a revised or updated application of some sort-such as 

for rezoning, 331 a certificate of need, 341 licensure, 351 or a 

permit 361 -following an earlier failure to obtain agency 

approval. "Florida favors administrative hearings to develop 

and flesh out the differences between successive administrative 

applications." Id. at 30. 
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202. Here, of course, there has been a significant change 

of circumstances: the enactment of the Medical Marijuana Law, 

which includes the new, "within-one-point" road to licensure. 

The new statute shifts the focus from a substantive comparison 

of the relative suitability of the applicants to determine which 

is most qualified, to a mathematical comparison of numbers, 

i.e., the aggregate scores, attached to the applicants. Even if 

the truth of the scores as quantifiable data could have been 

fully and fairly litigated in a disputed-fact hearing arising 

from the 2015 application cycle, which the undersigned does not 

for one moment believe, at best any such disputation of the 

aggregate scores would have been a means to the end of 

establishing the ultimate fact at issue, whether the subject 

applicant is the nursery most qualified for licensure as a DO. 

Now, in contrast, the truth of the scores as quantifiable data 

is the end because no mathematical comparison of nonquantifiable 

data is possible. 

203. Thus, the new law dramatically raises the incentive 

to challenge the aggregate scores qua quantifiable data, from 

negligible return (at best) to jackpot, if successful. This 

constitutes a significant change of circumstances for purposes 

of deciding whether to apply administrative finality. For 

reasons stated, the undersigned has concluded that finality does 

not operate as a bar to Nature's Way in this proceeding, which 
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means that it is unnecessary to rely upon changed conditions to 

circumvent the otherwise preclusive effect of a prior final 

agency action. Because circumstances have, in fact, changed 

substantially, however, administrative finality would not be a 

bar to Nature's Way in any event. 

204. Accordingly there is no legal barrier to Nature's 

Way's disputing any fact surrounding the reviewing, evaluating, 

and scoring of its application in 2015 that is relevant to 

determining its substantial interests in obtaining an MMTC 

license under the One Point Condition. The only fact that 

Nature's Way is barred from contesting due to administrative 

finality is that Costa was the most dependable, most qualified 

nursery-applicant from the southeast region (and, conversely, 

that Nature's way was not). 

XII. MISCELLANY 

205. In the end, what both limits and shapes the factual 

disputes in this case is not collateral estoppel, or waiver, but 

the practical reality that the Reviewers' opinions of the 

nurseries' relative suitability, which were formed during the 

evaluation of the DO-license applicants in 2015, are provable 

only with the Ordinals. In deciding the ultimate, "within-one-

point" issue, there is no choice but to work with the low

information Ordinals. 
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206. The Ordinals are not adjudicated facts, nor, as we 

have seen, are they quantitative data. They are just symbols 

that the Department required the Reviewers to assign, pursuant 

to the Interval Coding Policy, to express their unquantified 

(and unquantifiable) opinions regarding positions in rank such 

as Best, and Second Best, etc. Because they are not interval 

data, the Ordinals cannot be mathematically manipulated without 

first being translated into quantifiable facts resembling 

interval data. Nature's Way offered substantial competent 

evidence upon which findings to this effect could be made. 

207. In determining a reasonable facsimile of quantifiable 

data from the available non-metric proof, to make a finding as 

to whether Nature's Way was likely withiri one point of Costa, 

rule 64-4.002 was followed. As mentioned previously, the 

invalid provisions of the Emergency Rule were not followed, and 

the Deemed Points and Four Decimal Policies, which have never 

been properly adopted as rules, were not applied as 

authoritative, substantial interests-determining principles. As 

arguments, these latter statements are rejected as not merely 

unpersuasive, but clearly erroneous and irrational. Decisions 

based on these flawed positions would be neither fact-based nor 

reason-based. 

208. The Aggregate Definition was followed, not because it 

has the effect of law (it does not), but because it aligns with 
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the undersigned's best understanding of what an "aggregate 

score" was meant to be under rule 64-4.002, i.e., the average of 

the Reviewer scores rather than their sum. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Department of Health 

enter a final order approving Nature's Way's application for 

registration as an MMTC unless Nature's Way fails (i) to meet 

any pertinent requirement of section 381.986 not set forth in 

section 381.986(8) (a)2.a., or (ii) to provide documentation to 

the Department that it has the existing infrastructure and 

technological ability to begin cultivating marijuana within 30 

days after registration. 

DONE AND ENTERED this 15th day of June, 2018, in 

Tallahassee, Leon County, Florida. 

JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of June, 2018. 

ENDNOTES 

11 Florida Administrative Code Rule 64-4.002(5) provides that 
applications were due no later than 21 days after the effective 
date of the rule, which became effective June 17, 2015. 

21 Note, for now, that assigning a number, e.g., 5, to a 
superlative adjective such as "most qualified" does not turn the 
adjective into a measurement signifying the quantity of five 
units or points. 

31 To say that 20% of the symbol "5 points" is "1 point" would 
be, obviously, misleading, given the lack of a meaningful 
referent for "1 point" and the fact that "1 point" is commonly 
understood to signify a quantity as opposed to a quality. 

41 If this is a bit too abstract, perhaps it will help to 
imagine that, for some reason, instead of trying to quantify 
relative suitability, for which there is no commonly known unit 
of measurement, we were instead measuring length, for which 
there are commonly known standards. Clearly, for the weighting 
scheme to function, the same unit of measurement would need to 
be used in each weighted category. If inches were used in one 
category; yards in another; millimeters in the third; and feet 
and meters, respectively, in the remaining two, then the 
prescribed proportions would yield to the weight of the 
disparate standards, with the smaller units (millimeters) likely 
to generate much bigger numbers than the larger ones (meters). 

51 If we can say, for example, that 10 is twice as large as 5, 
which is permissible when 0.0 means there is none of the 
measured variable (think weight, e.g., as opposed to 
temperature), then the quantified data are not only interval, 
but also ratio data. 

61 It is true, as OCU's director, Mr. Bax, suggested at hearing, 
that the Department might have reported aggregate scores using a 
point scale three times the point scale applied by the Reviewers 
and maintained mathematical proportionality by adding the three 
Reviewer scores together to generate aggregate scores, rather 
than averaging the Reviewer scores. But Mr. Bax's assertion 
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that the differences between applicants would have been even 
"starker" had the 'Department used a treble scale for aggregate 
scores is only trivially true. In absolute terms, of course, 
the differences between two applicants would appear larger on 
the treble scale, because of the difference in the scale of the 
points. If we multiplied all the reported aggregate scores by 
10,000, so that Costa's score became 44,000 and Nature's Way's 
score 28,833, the differences would appear even larger still. 
This amplification, however, would occur for roughly the same 
reason a board measured in centimeters might seem longer than 
the same board measured in meters if all you knew were the 
numbers: it is simply a reflection of the size of the units of 
the scale. Proportionately, however, the scores would be the 
same. If there were two scales in use, two different units of 
measurement as it were, then the answer to the question of 
whether an applicant was within one point of another would 
depend on the scale. 

71 The Florida Administrative Procedure Act does not have a good 
term of art for policies that an agency uses in conjunction with 
its free-form actions. The term "unadopted rule," as defined in 
section 120.52(20), is reserved for policies that meet the 
definition of a rule; it is technically not applicable to 
policies which merely guide free-form decisions but lack the 
force of law; in addition, in any event, the term "unadopted 
rule" reflects a judgment about the nature of the policy that 
would be premature to make until the agency began to enforce the 
policy as authoritative and necessary to substantial-interests 
determinations. The commonly used (but formally undefined) term 
"nonrule policy" is ambiguous because "nonrule" can mean either 
(i) not a rule in effect (i.e., a formally adopted, existing 
rule) or (ii) not a rule by definition (i.e., a statement that 
does not meet the definition of a rule). In the former, more 
limited sense, the nonrule policy might or might not also be an 
unadopted rule. In the latter sense, the term "nonrule policy" 
means "not an unadopted rule." The undersigned thus prefers a 
term like "extralegal" or "extra-rule" to refer to a free-form 
policy that is unregulated, but not necessarily unlawful. Such 
a policy might "harden" into an unadopted rule if the agency 
seeks to enforce the policy as an authoritative legal principle 
that purports to bind parties and judges and determine 
outcomes-or it might not. 

8/ Dep't Ex. 1. 
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91 When an agency determines a party's substantial interests, 
the agency must provide a clear point of entry to challenge that 
decision. Capeletti v. Dep't of Transp., 362 So. 2d 346 (Fla. 
1st DCA 1978). In Capeletti, the court instructed that "an 
agency must grant affected parties a clear point of entry, 
within a specified time after some recognizable event in. 
free-form proceedings, to formal . . proceedings under section 
120.57(1) ." Id. at 348 (Emphasis added). For a notice to be 
legally sufficient as a clear point of entry, it must clearly 
state the nature of the agency's decision, as well as the 
process and time frame for challenging that decision. See Fla. 
Optometric Ass'n v. Bd. of Optometry, 567 So. 2d 928, 935 (Fla. 
1st DCA 1990) (persons whose substantial interests may be 
affected by an agency decision "must be given a clear point of 
entry; i.e., a clear opportunity," to challenge the agency 
decision); see also Sterman v. Fla. State Univ. Bd. of Regents, 
414 So. 2d 1102, 1103-04 (Fla. 1st DCA 1982) (notice that failed 
clearly to inform student he would not be awarded a specific 
degree was insufficient to provide a clear point of entry into 
formal proceedings to challenge that decision). Here, the only 
recognizable agency decision addressed in the 2015 notice of 
intent to deny Nature's Way's application was that Nature's 
Way's application would be denied. The notice did not inform 
Nature's Way that its aggregate score was determined to be 
2.8833 or provide a clear opportunity to dispute the truth of 
the aggregate score of 2.8833 as a quantified fact. 

101 To illustrate, imagine the jersey numbers of the players on 
your favorite football team. They are, in effect, a code for 
identifying the personnel on the field. The meaning of the 
number is the player's name. If the quarterback, for example, 
were given the number 12.8833 instead of 12, the number would 
have no greater or more precise meaning. Now, can we subtract 
the quarterback's number from the center's number? Sure. It's 
a simple mathematical operation. Is the result meaningful or 
interpretable? No. If the numbers symbolize names rather than 
quantities, the difference between them has no meaning, because 
you can't subtract a name from a name. Suppose I tell you that 
the running back is 19 and the punter is 21. Without additional 
information, the numbers in that statement are ambiguous. They 
could be jersey numbers signifying identity (not quantifiable 
information), or they could be the players' ages signifying 
years of life (quantifiable information). If the latter, the 
two numbers can be meaningfully subtracted, because age 
difference is interpretable. 
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111 Dep't of Health, Memorandum Opposing Ruskin's Motion in 
Limine Regarding the Department's Scoring and Ranking, at 3, 
DOAH Case No. 15-7270 (filed Aug. 5, 2016) (Emphasis added). 

121 Under the Department's theory of issue preclusion, Nature's 
Way would be barred currently from proving that a computational 
error, even an indisputable one, if corrected, would bring its 
2015 aggregate score to within one point of Costa's for purposes 
of satisfying the One Point Condition. 

131 If the ALJ admitted the scores into evidence as proof 
concerning the comparative qualities of the applicants, the 
credibility of the scores would have been at issue for the first 
time. The Department itself never made credibility 
determinations with respect to the aggregate scores because, 
under rule 64-4. 0 02 ( 5) (b) , it was required to accept them as 
credible for purposes of taking preliminary agency action. As 
the trier-of-fact, the ALJ would have been free to reject the 
scores as unpersuasive, in whole or in part, or believe them to 
the extent he felt appropriate, but the credibility of the 
scores would not have been the dispositive issue before him. 
Other proof of the applicants' comparative qualities, including 
the applications themselves, would almost certainly have carried 
much greater weight than the scores on the question of which 
nursery was the most dependable, most qualified candidate, since 
the aggregate scores, viewed as evidence, are really nothing but 
(at best) conclusory opinions. 

141 When the substantial interests of an applicant are 
determined by denial in favor of a mutually exclusive 
application, the competing applicants are entitled to a 
comparative review hearing. Bio-Med. Apps. of Clearwater, Inc. 
v. Dep't of HRS, Off. of Cmty. Med. Facilities, 370 So. 2d 19 
(Fla. 2d DCA 1979); see Ashbacker Radio Corp. v. F.C.C., 326 
U.S. 327, 333 (1945); see also Gulf Court Nursing Ctr. v. Dep't 
of HRS, 483 So. 2d 700, 705 (Fla. 1st DCA 1985). The focus of 
the de novo comparative review hearing Nature's Way might have 
brought would have been on the comparative qualities of the 
applicants, not the Department's aggregate scores. See Johnston 
Broad. Co. v. FCC, 175 F.2d 351, 356-58 (D.C. Cir. 1949) ("A 
choice between two [qualified] applicants . . involves a 
comparison of characteristics [to determine] 'which is the 
better qualified' 'to serve the public interest.'" At hearing, 
the trier of fact "may rely upon the parties to present whatever 
factual matter bears upon a choice between them [and] is 
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entitled to assume that . . the record . will contain 
reference to all the facts in respect to which a difference 
between the parties exists, and that the parties will urge, each 
in his own behalf, the substantial points of preference."). 

151 J.D. v. Fla. Dep't of Child. & Fams., 114 So. 3d 1127, 1132 
(Fla. 1st DCA 2013). 

161 Dep't of Health, "Final Order," Plants of Ruskin v. Dep't of 
Health, DOH-17-0791-FOI-HO, 7-8 (Aug. 22, 2017). Given that the 
Department has failed from the beginning to appreciate the 
fundamental differences between ordinal data and interval data, 
which should be apparent to a reasonably well-educated college 
graduate and that it has flagrantly employed the logical fallacy 
of overprecision to make its scores seem more precise and 
impressive than they really are, the Department's boastful 
claims that its evaluation was performed by specially qualified 
"experts" and that its scoring decisions deserve deference are 
unintentionally ironic. 

171 The undersigned, in fact, found precisely that in Plants of 
Ruskin, Inc. v. Dep't of Health, Case Nos. 17-0116 & 17-0117, 
2017 Fla. Div. Adm. Hear. LEXIS 338, *26-*27 (Fla. DOAH May 23, 
201 7) (" [T] he Department's scoring of the applicants was, in any 
event, clearly erroneous, arbitrary, capricious, or an abuse of 
discretion.") . 

181 In addition to Sun Bulb Nursery, the following 2015 DO 
applicants received MMTC licenses pursuant to the Medical 
Marijuana Law: Loops Nursery, Treadwell Nursery, 3 Boys 
Nursery, and Plants of Ruskin. As of this writing, 13 of 
the 26 2015 DO applicants have been licensed as MMTCs. 

191 The fact that an applicant can at once have both statuses 
(be within one point and one place of the Best regional 
applicant) does not make "one point" and "one place" somehow 
synonymous, just as, e.g., the fact that a person can be both a 
man and married does not make sex and marital status synonymous. 

201 By convention, numbers are assigned to ranks in ascending 
(or descending) whole numbers. But this is merely a matter of 

practice and convenience. It would not be incorrect to assign 
any set of ascending (or descending) numbers to indicate the 
direction of the ordered items. That is, in terms of the 
information conveyed, there is no difference between, say, 
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{5, 4, 3, 2, 1} and {943, 29, 17, 11, and 3}, when all we know 
is that 5 (or 943) is greater than 4 (or 29), which in turn is 
greater than 3 (or 17), etc. 

211 True value is useful, nevertheless, for quantifying error in 
determining the accuracy of a measurement. The formula is 
simple: error= x - µ. Of course, because we can never knowµ, 
we cannot determine the exact error. We can, however, use a 
reference value forµ, i.e., our best estimate of a true value, 
to calculate our best estimate of the error in our measurement. 

221 Dr. Cornew is an expert in numerical and statistical 
analysis. He obtained his undergraduate and doctorate degrees 
from the Massachusetts Institute of Technology ("MIT"). After 
receiving his degrees, Dr. Cornew taught in the fields of 
computer science, statistical analysis, and numerical analysis 
at MIT, Simmons College, and Florida International University. 
In addition, Dr. Cornew has provided consulting services on 
statistical and mathematical issues related to investment and 
market strategies. The Department offered no evidence to rebut 
Dr. Cornew's testimony. 

231 Dr. Cornew reports this value as 2.8833 + 31.94%, to 
highlight the magnitude of upward uncertainty in the Department
generated aggregate score. 

241 The WMTOs are: Cultivation, 0.6500; Processing, 0.5500; 
Dispensing, 0.4000; MD, 0.1167; and Financials, 0.2667. The low 
endpoint can be expressed alternatively as 2.8833 - 31.21% to 
show the substantial uncertainty inherent in the reported score, 
even after limiting the Department's error with a generous 
assumption about the other applicants' scores. 

251 For the low endpoint, the Cultivation, Processing, 
Dispensing, MD, and Financials WMTOs, in that order, are: 
1.1000, 0.9500, 0.4500, 0.1667, and 0.7333. For the high 
endpoint, these values are: 1.4750, 1.4000, 0.7125, 0.2500, and 
1.0000. From the reported aggregate score of 4.4000, these 
endpoints demonstrate an upward uncertainty of 9.94% and a 
downward uncertainty of 22.73%. (Dr. Cornew calculates Costa's 
low endpoint to be 3.3942, reflecting a downward uncertainty of 
22.86%. This minor discrepancy in our figures, which might be 
an artifact of rounding, is immaterial.) 
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261 The mean of this group of Average Domanial Ordinals is 3.06, 
the variance 0.716, and the standard deviation 0.85. Thus, in 
terms of relative suitability, Redland, KSG, and Nature's Way 
are right at the mean, well within one standard deviation 
thereof, while Costa and Bill's each fall more than one, but 
less than two, standard deviations from the mean. 

271 The Department argues that it had a license to engage in the 
logical fallacy of overprecision and rely upon meaningless, 
spurious digits because rule 64-4.002 required weighting and 
averaging, which would necessarily produce fractional results. 
This argument is completely without merit. False precision 
results from exactly the kinds of mathematical operations the 
Department used, which is why the products of such equations 
must be corrected (rounded) to eliminate the otherwise deceptive 
digits. What the Department seems unable to understand (or, 
more likely, unwilling to concede) is that mathematical 
operations such as division and multiplication do not-cannot 
possibly-make the original measurements more precise. If you 
take several measurements to the nearest foot and then average 
them, you cannot truthfully report the result to the nearest 
thirty-second of an inch, even if the numbers can be run out 
that far, because nothing was actually measured with such 
precision. 

281 The Department stated in the Denial Letter that it had 
chosen not to determine whether Nature's Way had demonstrated 
its ability to commence cultivation within 30 days after 
registration, which is another criterion for licensure. 
Nature's Way is not arguing, however, that the Department has 
waived the right to deny its application based on "cultivation 
readiness." Instead, the relief that Nature's Way seeks is a 
final order deeming it compliant with the "threshold criterion" 
of the One Point Condition and advancing its application to the 
next step in the free-form review process, where, presumably, 
cultivation readiness would be determined. The undersigned will 
accept Nature's Way's framing of the issue, but with this 
observation: The Department should have given lack of 
cultivation readiness as an alternative ground for its intended 
action if it believes in good faith that Nature's Way has failed 
to meet this criterion, rather than postponing the decision in 
hopes that it will never need to be reached. While perhaps 
legally permissible (the undersigned offers no opinion here), 
the severance of issues relating to an applicant's 
qualifications for licensure is suboptimal, for it creates the 
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real possibility of piecemeal litigation, and should generally 
be avoided. 

291 Fla. S. Comm. on Approp., SB 8-A (2017) Staff Analysis 6 
( June 8, 201 7) . 

301 The verb "to score" here refers to the Reviewers' assigning 
of scores (Ordinals), not to computing aggregate scores from 
Ordinals assigned by the Reviewers. 

311 The legislature may find "legislative facts" without 
violating the separation of powers, but such findings are 
properly limited to broad matters of policy or value choices, 
usually given as explanation of the grounds for enacting a law. 
Facts particular to a dispute between parties upon which the 
substantial interests of an individual or entity depend are 
adjudicative facts, not legislative facts. 

321 The actual holding of Sheridan is that an agency is without 
authority under section 120.57(1) (1) to reject or modify an 
ALJ's decision not to apply res judicata or collateral estoppel 
as a bar to a party's litigating an issue which the agency 
contends was determined in a prior administrative proceeding, 
because the ALJ's "legal determination [is] not one that 
involve[s] the [agency's] area of expertise but, rather, 
require[s] applying a legal concept typically resolved by 
judicial or quasi-judicial officers." Id. at 1142. Because the 
agency may "not disturb the ALJ's legal decision not to apply 
the doctrine of collateral estoppel," it must leave intact the 
ALJ's findings as to the points and questions the agency 
believes should have been barred. Id. at 1144. 

33/ 

34/ 

35/ 

912 

Miller v. Booth, 702 So. 2d 290, 291 (Fla. 3d DCA 1997). 

Delray Med. Ctr., 5 So. 3d at 30. 

Univ. Hosp. v. Ag. for Health Care Admin., 697 So. 2d 909, 
(Fla. 1st DCA 1997). 

361 Thomson v. Dep't of Envtl. Reg., 511 So. 2d 989, 991 (Fla. 
1987) . 
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Tallahassee, Florida 32399-1703 
(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order. Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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Attachments: 2018.06.21 -- Request for Registration.pdf 

From: Donovan Garrison <donovanla)plantlife.farm> 
Date: Thu, Jun 21, 2018 at 1:15 AM 
Subject: Request for Registration for Bill's Nursery, Inc. 
To: christian.bax@flhealth.gov, benjamin.melnick@,flhealth.gov 

Dear Director Bax and Mr. Melnick, 

We just learned that the administrative law judge ruled in favor of Nature's Way, and, as such, Nature's Way is going to receive 
a MMTC license. I wanted to make sure you saw, tonight, the attached memo my attorney sent yours. 

I needed to go on record to state that once Nature's Way receives a license, Bill's Nursery, Inc., a veteran owned business, will 
be the only previous applicant that applied in the NE and SE Regions that has not yet received a license (other than one 
previous applicant that I believe is no longer in business). The ALJ went into great detail to describe the flaws in the previous 
application process and we believe that, when viewed as "scores" instead of "ranks," Bill's was within 1-point of the winner in our 
regions. 

Bill's Nursery, Inc. is a Qualified 2015 Applicant pursuant to Emergency Rule 64ER17-7(1 )(e). Please take this email as our filing 
a request for registration as a medical marijuana treatment center in accordance with 64ER17-7(2). 
Bill's is qualified. The right thing to do is to award us a license at the same time you award a license to Nature's Way. 

I am available to meet at any time. Please do the right thing. 

Donovan Garrison, Secffres 

Donovan Garrison 
Cell (786) 412-1401 

donovan@plantl ife. farm 

The infonnation contained in this electronic message is confidential information intended only for the use of the named recipient(s) and may contain information 
that, among other protections, is the subject of attorney-client privilege, attorney work product or exempt from disclosure under applicable law. If the reader of this 
electronic message is not the named recipient, or the employee or agent responsible to deliver it to the named recipient, you are hereby notified that any 
dissemination, distribution, copying or other use of this communication is strictly prohibited and no privilege is waived. If you have received this communication in 
error, please immediately notify the sender by replying to this electronic message and then deleting this electronic message from your computer. [v.1] 
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BYEMAIL 
Kathleen Krak 

BOIES 
SCHILLER 
FLEXt'-IER 

Shutts & Bowen LLP 
KKrak@shutts.com 
300 South Orange A venue, Suite 1600 
Orlando, FL 32801 

June 21, 2018 

Re: Bill's Nursery v. Florida Department of Health, Case. No. 2017-CA-002411-
Request for Registration. 

Dear Ms. Krak: 

I represent Bill's Nursery in Bill's Nursery v. Florida Department of Health, Case. No. 
2017-CA-002411, currently pending in the Second Judicial District. 

My client requested I write you about a related issue. Specifically, Bill's Nursery is a 
Qualified 2015 Applicant pursuant to Emergency Rule 64ER17-7(1)(e) and hereby submits this 
email as its filing a request for registration as a medical marijuana treatment center in accordance 
with 64ER17-7(2). 1 

In that vein, I understand that Administrative Law Judge, John G. Van Laningham issued 
two orders on June 15, 2018; one recommending Nature's Way receive a MMTC license and the 
other finding Emergency Rule 64ER17-7(1)(b)-(d) to have been an invalid exercise of delegated 
legislative authority. Nature's Way Nursery of Miami, Inc. v. Florida Department of Health, 
DOAH Case No. 18-0721, 17-5801RE, and 18-0720RU. 

In these orders, the ALJ also found that the Department's decision to rank the 2015 
applicants instead of scoring them, was a "colossal blunder" that lead to "extremely misleading 
results," which, if intentional, "could fairly [be] call[ed] fraud." Recommended Order, at ,30. 

This unfortunate mistake has created a serious issue in determining which Qualified 2015 
Applicant is eligible to receive a license as having "had a final ranking within one point of the 
highest final ranking in its region .... " Fla. Stat., § 386.981(8)(a)2a; Recommended Order at, 
97-98. The ALJ held the only way forward was "to deduce a reasonable approximation of the 
unknowable interval data by adjusting the ordinal data as best anyone can." Id. at, 98. Of course, 
while making that "reasonable approximation," the ALJ held all inferences should be drawn in the 
applicant's favor because any "uncertainty flows directly and solely from the Department's 

1 Emergency Rule 64ER17-7 doesn't specify how this request should be filed. Thus, my client 
has submitted a similar request directly to Director Bax. Please let me know immediately if this 
request should be submitted in another manner. 

BOIES SCHILLER FLEXNER LLP 

100 SE Second Street. Suite 2800. Miami. FL 331311 (t) 305 538 8400 I (f) 305 538 1307 ! www.bsfllp.com 
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B 
fundamental conceptual error, not from any lack or failure of proof attributable to" the applicant. 
Id. at ,r,r 98, 120. 

To that end, my client has engaged a mathematics expert who's in the process of drafting 
an opinion describing why Bill's Nursery had a final ranking within one point of Costa and/or San 
Felasco - after replacing the "Department's hopelessly flawed aggregate scores" with a reasonable 
approximation of the actual, but unknowable, interval data. Id. at ,r,r 98, 142. 

To be sure, Bill's is the only applicant from both the Southeast and Northeast regions that 
still does not have a license. Further, and unlike many of the recent license recipients, Bill's is a 
veteran owned business and Florida based team that intends on actually operating as an MMTC if 
it should receive a license (and not merely brokering a sale to a foreign entity). 

Under these circumstances, I urge you to discuss this issue with the Department and see 
whether Bill's can receive a license under Fla. Stat.,§ 386.981(8)(a)2a when the Department issues 
a license to Nature's Way. This would avoid, of course, the protracted litigation in the DOAH that 
would result if the Department denies Bill's application -where the Department, to date, has not 
had much success. 

Please let me know if your client is interested in pursuing this avenue toward global 
resolution. 

Sincerely, 

ls/Ve/ Freedman 

Vel Freedman 

2IPage 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

"H1•n ,,,,,.., "I J pu 3 37 LU l ti iL.A;i -:t 11 , : 

OFFICE OF MEDICAL MARIJUANA USIFncE OF HI£ CLERK 

DELEON'S BROMELIADS, INC., 

PETITIONER CASE NO.: 

v. 

THE DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE, %1/ 1 ~ Time: -J,:3(. Date: _ __,. ____ _ 

RESPONDENT. 
I ----------------

- ' BM.N0.251 
·n the Circuit 

is a certified proces~ senr;~~r the Second 
and County Courts m a~ . 

Judicial Circuit 

PETITION FOR FORMAL ADMINISTRATIVE HEARING 

Pursuant to §§120.569 and 120.57, Florida Statutes, and Rule 28-106.201, Florida 

Administrative Code, DeLeon's Bromeliads, Inc. ("DeLeon") petitions the State of Florida, 

Department of Health ("Department") for a formal administrative hearing to challenge the 

Department's anticipated denial of DeLeon's request for registration as a Medical Marijuana 

Treatment Center ("MMTC") and to challenge the scoring methodology that the Department 

utilized in evaluating DeLeon's request as an unadopted rule. In support of this petition, DeLeon 

states as follows: 

Parties 

1. DeLeon is a Florida for profit corporation that operates a nursery in Mt. Dora, 

Florida. DeLeon is located at 4055 Britt Road, Mt. Dora, Florida 32757. For the purpose of 

this proceeding, De Leon's contact information is that of its undersigned counsel. 

2. The affected state agency is the Department, located at 4052 Bald Cypress Way, 

Bin M-01, Tallahassee, Florida, 32399-3265. The Department is the state agency authorized 
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to administer §381.986, Florida Statutes, and to license and regulate MMTC. See §§381.986 

and 385.212, Fla. Stat. 

Anticipated Agency Action 

3. DeLeon is filing this petition in anticipation of receiving the Department's denial 

of its Request for Registration as an MMTC dated August 29, 2018. 1 DeLeon bases this 

anticipated denial on the fact that all other similarly situated applicants have been recently 

denied. See Dewar Nurseries, Inc. v. Florida Dep't of Health, DOAH Case No. 18-4463; Tree 

King-Tree Farm. Inc. v Florida Dep't of Health, DOAH Case No. 18-4472; Perkins Nursery. 

Inc. v. Florida Dep't of Health, DOAH_Case No. 18-4473; and Bill's Nursery. Inc. v. Florida 

Dep't of Health, DOAH Case No. 18-4474. In each of the preceding cases, the Petitioner 

requested Registration as an MMTC and was subsequently denied by the Department. Each 

denial letter was identical except for the applicant name. 2 While DeLeon requested 

Registration in a letter dated August 29, 2018, the Department has not yet issued the denial. 

However, based upon each of the similarly situated Petitioners referenced above, denial of 

DeLeon's request is reasonably anticipated. Each Department issued denial includes a notice 

of rights and, pursuant to §120.569, Florida Statutes, DeLeon would have a 21- day window 

in which to file a petition challenging the Agency Action. 

Factual Background 

4. In 2014, the Florida Legislature passed the Compassionate Medical Cannabis Act 

of 2014 authorizing the use of low-THC cannabis for certain medical conditions. As part of 

the act, the Department was required to license five dispensing organizations to cultivate, 

process, and dispense low-THC cannabis. The Department was to license one Dispensing 

1 Deleon's Request for Registration is attached as Exhibit A. 
2 Department Denial Letters attached as Exhibit B. 
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Organization in each of the following regions: Northwest Florida, Northeast Florida, Central 

Florida, Southeast Florida, and Southwest Florida. 

5. On or about July 2015, DeLeon timely filed an application with the Department to 

become a dispensing organization pursuant to §381.986, Florida Statutes (2014). DeLeon's 

application was deemed complete by the Department and reviewed, evaluated and scored 

pursuant to the provisions of Florida Administrative Code Rule 64-4.002. 

6. DeLeon' s application was scored in the Central Region which consisted of eight 

(8) applicants. 

7. Rule 64.4002(5)(a) and (b) Fla. Admin. Code established that a panel of three (3) 

individuals would review and score the applications submitted in 2015. Specifically, Rule 

64.4002(5) (a) and (b) state as follows: 

(a) The department will substantively review, evaluate, and score 
applications using Form DH8007-OCU-2/2015, "Scorecard for 
Low-THC Cannabis Dispensing Organization Selection" herein 
incorporated by reference and available at 
http:/ /www.flrules.org/Gateway/reference.asp?No=Ref-0546 l. The 
department's substantive review will be completed by: 
1. Director of the Office of Compassionate Use, 
2. A member of the Drug Policy Advisory Council appointed by the 
State Surgeon General; and, 
3. A Certified Public Accountant appointed by the State Surgeon 
General. 

(b) Each reviewer will independently review each application and 
score using Form DH8007-OCU-2/2015, "Scorecard for Low-THC 
Cannabis Dispensing Organization Selection." Scorecards from 
each reviewer will be combined to generate an aggregate score for 
each application. The Applicant with the highest aggregate score in 
each dispensing region shall be selected as the region's Dispensing 
Organization. 

See Rule 64.4002(5) (a) and (b), Fla. Admin. Code. 

8. The methodology used by the Department for scoring applications and generating 

the above discussed aggregate score was not described in the rule or on the scorecard. 
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9. On November 23, 2015, the Department issued a denial letter to DeLeon.3 

10. DeLeon's denial letter stated that DeLeon's application was "substantively 

reviewed, evaluated, and scored by a panel of evaluators according to the requirements of 

Section 381.986, Florida Statutes and Chapter 64.4 of the Florida Administrative Code."4 

11. The November 2015 denial letter issued by the Department did not state Deleon's 

score. Rather, the letter stated that DeLeon was denied as it was not the highest scoring 

applicant in the Central Region. 5 

12. DeLeon did not challenge the Department's denial. 

13. In 2016, the Florida Legislature passed chapter 2016-123, Laws of Florida, which 

amended §381.986 to authorize the use of medical cannabis for certain patients who have 

terminal conditions. Additionally, Chapter 2016-123 provided a pathway for prior applicants 

who were not awarded dispensing organization licenses to obtain licenses. The relevant part 

is as follows: 

Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice from the Department of 
Health that it is approved as a region's dispensing organization, 
posts a $5 million performance bond in compliance with rule 64-
4.002(5)( e ), Florida Administrative Code, meets the requirements of 
and requests cultivation authorization pursuant to rule 64-4.005(2), 
Florida Administrative Code, and expends at least $100,000 to 
fulfill its legal obligations as a dispensing organization; or any 
applicant that received the highest aggregate score through the 
department's evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the 
requirements of s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department and is approved to 
operate as a dispensing organization for the full term of its original 
approval and all subsequent renewals pursuant to s. 381.986, Florida 
Statutes. Any applicant that qualifies under this subsection which 
has not previously been approved as a dispensing organization by 

3 The November 23, 20 I 5 denial letter is attached as Exhibit C. 
4 Id. 
5 Id. 

4 

335



the department must be given approval as a dispensing organization 
by the department within 10 days after the effective date of this act, 
and within 10 days after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)(e), Florida Administrative 
Code, and must comply with all other applicable requirements of 
chapter 64-4, Florida Administrative Code. 

(2) If an organization that does not meet the criteria of 
subsection (1) receives a final determination from the Division 
of Administrative Hearings, the Department of Health, or a 
court of competent jurisdiction that it was entitled to be a 
dispensing organization under s. 381.986, Florida Statutes, and 
applicable rules, such organization and an organization that 
meets the criteria of subsection (1) shall both be dispensing 
organizations in the same region. During the operations of any 
dispensing organization that meets the criteria in this section, the 
Department of Health may enforce rule 64-4.005, Florida 
Administrative Code, as filed on June 17, 2015. 

See. Ch. 2016-123,3, at 17-18, Law of Fla. (2016) (emphasis added). 

14. Pursuant to the above language, any applicant that is determined by the Department, 

the Division of Administrative Hearings, or any court to be entitled to be a dispensing 

organization under §381.986 shall be licensed as such. 

15. Florida voters approved the Florida Medical Marijuana Legalization Initiative 

(Amendment 2) on November 8, 2016. 

16. Amendment 2 formed §29, Article X of the Florida Constitution and authorized the 

medical use of marijuana for the treatment of debilitating medical conditions. 

17. In 2017, §381.986 was amended to implement Amendment 2. 

18. These changes to §381.986 directed the Department to license the existing 

dispensing organizations as MMTCs.6 Additionally, a process was established for licensing 

ten (10) new MMTCs. The relevant language is as follows: 

(8) MEDICAL MARIJUANA TREATMENT CENTERS.-

6 The license name changed to Medical Marijuana Treatment Center as a result of this legislation. 
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(a) The department shall license medical marijuana treatment 
centers to ensure reasonable statewide accessibility and availability 
as necessary for qualified patients registered in the medical 
marijuana use registry and who are issued a physician certification 
under this section. 
1. As soon as practicable, but no later than July 3, 2017, the 
department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and 
cannabis delivery devices, under formers. 381.986, Florida Statutes 
2016, before July 1, 2017, and which meets the requirements of this 
section. In addition to the authority granted under this section, these 
entities are authorized to dispense low-THC cannabis, medical 
cannabis, and cannabis delivery devices ordered pursuant to former 
s. 381.986, Florida Statutes 2016, which were entered into the 
compassionate use registry before July 1, 2017, and are authorized 
to begin dispensing marijuana under this section on July 3, 2017. 
The department may grant variances from the representations made 
in such an entity's original application for approval under former 
s. 381.986, Florida Statutes 2014, pursuant to paragraph (e). 

2. The department shall license as medical marijuana treatment 
centers 10 applicants that meet the requirements of this section, 
under the following parameters: 

a. As soon as practicable, but no later than August I, 2017, the 
department shall license any applicant whose application was 
reviewed, evaluated, and scored by the department and which was 
denied a dispensing organization license by the department under 
former s. 381.986, Florida Statutes 2014; which had one or more 
administrative or judicial challenges pending as of January 1, 2017, 
or had a final ranking within one point of the highest final 
ranking in its region under former s. 381.986, Florida Statutes 
2014; which meets the requirements of this section; and which 
provides documentation to the department that it has the existing 
infrastructure and technical and technological ability to begin 
cultivating marijuana within 30 days after registration as a medical 
marijuana treatment center. 

See §381.986(8)( a), Fla. Stat. (2017) ( emphasis added). 

19. Pursuant to the above language, there are four requirements for an applicant to 

obtain an MMTC license: (1) an application as a dispensing organization which was reviewed, 

evaluated and scored, and denied; (2) litigation or a final ranking within one point of the highest 
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final ranking in its region; (3) meets the requirements of §381.986; and (4) provides 

documentation of the infrastructure and technical and technological ability to begin cultivating 

within 30 days of registration. 

20. On November l, 2017, Emergency Rule 64ER 17-7 was promulgated by the 

Department. 

21. Emergency Rule 64ER 17-7 attempted to define certain statutory terms. Namely, 

those terms related to the determination of which 2015 applicants were determined to be 

"within on point" of the highest ranked regional applicant. 

22. On June 15, 2018, Administrative Law Judge Van Laningham, in a Final Order, 

ruled that the Emergency Rule 64ER 17-7 constituted an invalid exercise of delegated 

legislative authority. 7 

23. Further, ALJ Van Laningham's Final Order ruled that the Scoring Methodology 

utilized by the Department to score the 2015 applications was an unadopted rule in violation 

of§ 120.54(l)(a), Florida Statutes.8 

24. In a letter dated August 29, 2018, DeLeon proved to the Department that DeLeon 

met each of the statutory criteria to be registered as an MMTC pursuant to the 2017 Law. In 

that same letter, DeLeon requested to be registered as an MMTC.9 

25. The Department's denial of this request for registration is reasonably anticipated as 

all other similarly situated applicants were provided denial letters. 10 

7 Nature's Way Nursery of Miami. Inc. v. Florida Department of Health DOAH Case Number 17-5801 RE. 
8 Nature's Way Nursery of Miami, Inc. v. Florida Department of Health DOAH Case Number 18-0720RU. 
9 Exhibit A. 
10 Attached as Exhibit B. 
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26. It appears that the Department continues to rely on the provision of rule 64ER 17-

7 and the 2015 scoring methodology which have been deemed invalid. 11 

DeLeon's Substantial Interest 

27. DeLeon submitted an application in July 2015 that, pursuant to §381.986(8)(a)2.a., 

Florida Statues, and chapter 2016-123, Laws of Florida (2016), entitle it to registration as an 

MMTC. The Department's denial of DeLeon's request for registration adversely impacts 

DeLeon's substantial interests because it denies DeLeon the opportunity to operate as an 

MMTC. 

28. DeLeon is also substantially affected by the Department's unadopted rule relating 

to the 2015 scoring methodology. Rule 64ER17-7's determination of which applicants qualify 

under the "within one point" qualification is based solely on the 2015 scoring methodology. 

Because the Department's anticipated denial of DeLeon's request for registration is based on 

the "final rank" assigned to DeLeon' s 2015 dispensing organization application, DeLeon is 

substantially affected by the Department's unadopted rule. Pursuant to §120.57(l)(e)l., 

Florida Statutes, the Department is precluded from basing its denial of DeLeon's request for 

registration on an unadopted rule. 

Disputed Issues of Material Fact 

29. The disputed issues of material fact include, but are not limited to, the following: 

a. Whether the Department properly calculated the final scores for applicants 

in the central region; 

b. Whether the Department accurately calculated DeLeon's final score as not 

falling within "one point" of the highest ranking in the Central Region; 

11 See. Nature's Way. Case Nos. 17-580IRE and 18-0720RU. 
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c. Whether the Department exercised an invalid rule in denying DeLeon's 

request for registration; 

d. Whether the Department relied on an unadopted rule in the denial of 

DeLeon's request for registration; 

e. Whether the Department's methodology that resulted in the aggregate 

scores is an agency statement of general applicability that violates §120.54(l)(a), 

Florida Statutes; and 

f. Whether DeLeon was entitled to licensure as a dispensing organization 

pursuant to chapter 2016-123, Law of Fla. (2016). 

30. DeLeon reserves the right to raise additional disputed issues of material fact and 

law that may be identified in the future through discovery in this case. 

Statement of Ultimate Facts 

31. The Department's denial of DeLeon's request for registration relies exclusively on 

the Department's calculation of DeLeon's score in relation to the highest scoring applicant in 

the Central Region. Namely, the Department's calculations placing DeLeon's scores as not 

being within one point was in error. Further, the Department's calculation is unreasonable, 

arbitrary, capricious, and based upon both an invalid rule and an unadopted rule. 

32. The Department's 2015 scoring methodology resulted in "final ranks" that held the 

Department out as having conducted a quantitative review of the applicants. In actuality, the 

Department conducted a qualitative review. In other words, rather than score the applicants, 

the Department only ranked the applicants. 

9 
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33. The Department's denial ofDeLeon's request for registration is based on an invalid 

rule. Rule 64ER17-7 was deemed invalid. 12 

34. Rule 64ER 17-7 was deemed to be an invalid exercise of delegated legislative 

authority on the following grounds: 

a. the rule enlarges, modified, or contravenes the law implemented; 

b. the rule exceeds the Department's grant ofrulemaking authority; and 

c. the rule is arbitrary and capricious. 13 

35. Likewise, the Department's denial is based upon an unadopted rule, namely, the 

Department's 2015 scoring methodology. As discussed above, the scoring methodology 

utilized by the Department in 2015 was deemed to be an unadopted rule. 14 

36. An Administrative Law Judge's determination that a rule is invalid is a final agency 

action which is subject to judicial review pursuant to §120.56(1). The invalid rule becomes 

void and unenforceable when the time for filing an appeal expires pursuant to §120.56(3)(b). 

If an administrative appeal is filed, the invalid rule only becomes void and ineffective as of the 

date the reviewing court's decision becomes final. 15 Accordingly, rule 64 ERl 7-7 is not void 

until the conclusion of the Department's appeal. 

37. That said, "[i]f an administrative law judge enters a final order that all or part of an 

unadopted rule violates s. 120.54(1)(a), the agency must immediately discontinue all reliance 

upon the unadopted rule or any substantially similar statement as a basis for agency action." 16 

12 See. Nature's Way, Case Nos. l.7-5801RE and 18-0720RU. 
13 Id. 
14 Id. 
15 State, Board of Optometry v Florida Society ofOphthalmolog_y, 538 So. 2d. 878 (Fla. I st SCA 1989). 
16 See. §120.54(4), Florida Statutes. 
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38. Therefore, the Department is foreclosed upon relying on the 2015 scoring 

methodology, and rule 64ER 17-7 which incorporated the methodology, as the basis for 

denying DeLeon's request for registration. 

Statutes and Rules 

39. The statutes and rules that support the relief requested by DeLeon arc: §§ 120.52, 

120.54, 120.56, 120.569, 120.57, and 381.986, Florida Statutes, and chapter 2016-123, Laws 

of Florida (2016). 

40. DeLeon respectfully requests that the Department refer this matter to the Division 

of Administrative Hearings for a fom1al administrative hearing, enter a final order granting 

DeLcon's request for registration as a MMTC, award DeLeon its reasonable costs and 

attorney's fees pursuant to §120.595(4), Florida Statutes, and grant DeLeon such further relief 

as deemed appropriate. 

Respectfully submitted this 31st day of August 2018. 

11 

E ank Herrera 
lorida Bar no. 494801 

fherrera@hnewmedia.com 
Alana Hoffman 
Florida Bar no. 119206 
a.hoffman<@hnewmedia.com 
2001 Broadway Avenue, Suite 560 
Riviera Beach, Florida 33404 
Tel: 561-841-6380 
Fax: 561-619-21 l l 
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Certificate of Service 

I certify that on this 31st day of August 2018, I served through the use of a Process Server 
a true copy of this document via hand delivery on the following: 

Agency Clerk 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 

12 

s/FRANK HERRERA 
Frank Herrera 
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H New Media Law 
. PALMBEACH 

2001 Broadway Avenue, Suite 560 • Riviera Beach, Florida 33404 • Phone: 561.841.6380 
By Appointment 

Only E-Mail: lherrcrari'i,hncwmcdia.com • Web: http://www.hncwmcdia.com 

Courtney Coppola, Acting Director 
Office of Medical Marijuana Use 
Florida Department of Health 
4052 Bald Cypress Way, Bin M-01 
Tallahassee, Florida 32399 

August 29, 2018 

VIA: Certified Mail 

RE: DeLeon's Bromeliads Request for Immediate Action on Registration as a 
Medical Marijuana Treatment Center 

Dear Ms. Coppola, 

This firm represents Deleon Bromeliads, Inc. (hereinafter "DeLeon"). This letter is a formal 
request to register DeLeon as a Medical Marijuana Treatment Center pursuant to §381 .986(8)(a)2.a., 
Florida Statutes. 

As you are aware, DeLeon's is a nursery located in Mt. Dora, Florida. In July 2015, Deleon 
submitted an application to the Department of Health (hereinafter "DOH") for licensure as a 
Dispensing Organization in the Central Region. DeLeon's application was reviewed, evaluated, and 
scored by the DOH. DeLeon's application was denied in November 2015. 

DeLeon's Compliant with Section 381.986(8)(a)2.a. 

Section 381.986(8)(a)2.a. provides as follows: 

a. As soon as practicable, but no later than August 1, 2017, the department shall 
license any applicant whose application was reviewed, evaluated, and scored by the 
department and which was denied a dispensing organiz.ation license by the 
department under fonner s. 381.986, Florida Statutes 2014; which had one or more 
administrative or judicial challenges pending as of January I, 2017, or had a final 
ranking within one point of the highest final ranking in its region under fonner 
s. 381 .986, Florida Statutes 2014; which meets the requirements of this section; and 
which provides documentation to the department that it has the existing 
infrastructure and technical and technological ability to begin cultivating marijuana 
within 30 days after registration as a medical marijuana treatment center. 

(Emphasis added). 

Section 38 l .986(8)(a)2.a. states that an applicant must meet certain conditions to be licensed 
as an MMTC. The applicant must have submitted an application that was reviewed, evaluated, and 
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scored by the department and that was denied a dispensing organization license by the department 
pursuant to former section 381.986 (2014). Deleon meets this condition. A copy of DOH's letter 
denying Deleon's application is attached as Exhibit A. 

Deleon's is in compliance with section 381.986 and has the existing infrastructure and 
technological ability to demonstrate that DeLeon could begin cultivating marijuana within 30 days 
of registration as an MMTC. 

Invalid Scoring Methodology 

The final condition, ''within one point;' is invalid. The final condition relates to the applicant 
having a final ranking within one point of the highest final ranking in its region under former s. 
381.986, Florida Statutes 2014. In June 2018, the scoring methodology that was implemented to 
determine the rankings was declared invalid. In Nature's Way Nursery of Miami. Inc. v. DOH Case 
Nos. 17-5801RE and 18-0720RU, Judge Van Laningham ordered that Emergency Rule 64ER17-
7(1)(b)-(d) constitutes an invalid exercise of delegated legislative authority. Additionally, the 
Scoring Methodology constituted an unadopted rule in violation of§ 120.54(1 )( a), Florida Statutes. 

The Scoring Methodology violates §120.54(l)(a), Florida Statutes, therefore, the 
methodology utilized in scoring and ranking the applicants is invalid. Because the Scoring 
Methodology is invalid it is impossible to determine which applicants qualify as being "within one 
point" of the highest final ranking in its region under former §381.986, Florida Statutes 2014. 
Further, because the Scoring Methodology is invalid, it is reasonable to conclude that condition is 
not relevant as it is impossible to meet this condition as the scores and rankings are also invalid. 
Allowing an impossible condition to delay Deleon's registration goes against the spirit of the statute 
which, is to ensure reasonable statewide accessibility and availability as necessary for qualified 
patients registered in the medical marijuana use registry. 

Because DeLeon met all of the other conditions of section 381.986 (submitted an application 
to DOH, the application was reviewed, evaluated and scored by the DOH, and was denied by the 
DOH) and has the infrastructure and technological ability to begin cultivating marijuana within 30 
days of registration as an MMTC, DeLeon should be registered as an MMTC in accordance with 
section 381.986(8)(a)2.a. Florida Statutes. Further delay or denial of this request simply put, goes 
against the spirit of section 381.986(8)(a) as well the Florida voter's November 2016 decision to 
legalize medical marijuana in the State of Florida. 

For the reasons expressed, Deleon's respectfully requests that DeLeon be registered as an 
MMTC in accordance with section 38I.986(8)(a)2.a. Florida Statutes. 

Any questions relating to this matter should be directed to this firm. 

Sincerely, 

s/FRANK HERRERA 

Frank Herrera 
H New Media, LLC. 

2 

346



EXHIBIT A 

347



Ml8Slcah: 
To pmtDcl, iuvmam & lmJIIIMI the llaaflll 
at all pecplu In Rodda 11ltaugh fntsgm!acl 
s!BIII. ~ & comnmfly effor!B. 

Deleon's Bramellads, Inc. 
4055 Britt Road 
Mount Dora, FL 32757 

Ff6ri8a 
HEALTH 

November23~,2015 

Rick Scoff 
Gcmmar 

John H. Armatn,ng, MD. PAC& 
SlafB Swgeon Genetal & Sec1$y 

Re: Low-THC Cannabis Dispensing Organization Appllcatlon 

Dear Applicant: 

Deleon's Bromeliads, Inc. 's Appllcatlan to become a Low-THC Cannabis Dispensing Organization for 
the Central region has been substantively reviewed, evaluated, and scored by a panel of evaluators 
according to the requirements of Section 381.986, Florida Statutes and Chapter 64--4, of the Florida 
Administrative Code. As Deleon's Bromeliads, Inc. was not the highest scored applicant In the Central 
region, your application for the Central region is denied. 

CB/cc 
Cc: Office of the General Counsel 

Flollde Dopaftment of llealtll 
O!ftc:e of Ccmpa:asbnata Use . 
4052Bald OJpmss Way, Bin fA.08 
Ta!lallallsee, FL ~ 
PKONE: 8SCl/245-4444 • FAX 8611/24M748 

r. Celeste Philip 
Deputy Secretary for Health 
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Deleon's Bromellads, Inc. 
November 23rd, 2015 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.589, Florida Statutes. A party Whose 
substantial Interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.589 and 120.57, Florida Statutes. A petition must be filed In writing and must be received 
by the Agency Cleric within twenty-one (21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 
32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 11 0, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such petition 
must be flied in confonnance with Florida Admlnis1ratlve Code Rules 28-108.201 or 28-106.301, as 
applicable. 

Mediation Is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Bill's Nursery, Inc. 

July 13, 2018 

Department of Health Denial of Request for 
Medical Marijuana Treatment Center 

Registration 
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Mission: Rick Scott 
Governor To protect promote & improve the health 

of all people in Florida lhrough integrated 
state, county & community efforts. 

HEALTH 
Celeste Phlllp, MO, MPH 

Surgeon General and Secrelal}' 

Vision; To be 111e Heallhlest Slate in !Ile Nal!on 

Via electronic transmission 

Bill's Nursery, Inc. 
30210 SW 205 th Avenue 
Homestead, FL 33030 
donovan@plantlife .farm 

July 13, 2018 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Bill's Nursery: 

The Florida Department of Health ("Department") is in receipt of correspondence dated June 21. 2018 
and June 26, 2018 requesting the registration of Bill's Nursery {"Bilf's") as a medical marijuana 
treatment center pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or {2) had a final ranking within one point of the highest 
ranking applicant in the region for which it appliect 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. (2014), the Department finds that Bill's was scored by the Department and 
denied licensure, but falls to meet either of the remaining criteria for registration as a medical marijuana 
treatment center. 1 Bill's did not have a pending challenge to the denial of fts licensure as of January 1, 
2017 and did not have a final score within one point of the highest scoring applicant in its region. 

, Because Bill's did not meet the threshold criteria tor registration, it is unnecessary for the department to make 
any findings as to whether or not Bill's "meets the requirements" of section 381.986, Florida Statutes or Bill's 
demonstration and documentation of its ability to cultivate within 30 days of registration, as required by law. 

Florida Department of Health 
Office of Modlc::al Marijuana Use 
4052 Bald CypJ'ess Way, Bin M-01 • Tallahassee, Fl 32399 
PHONE: 650/245-4657 
FlorfdaHealth,gov 

■ Accr~dited Health Department 
F\Jblic Health Accreditation Board 
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Bill's Nursery 
Page 2 of 3 
July 13, 2018 

For the foregoing reasons, Bill's Nursery's request for registration as a medical marijuana treatment 
center is denied. 

cc: Nichole Geary, General Counsel 
nichoJe.geary@ffhealth;gov 

Vel Freedman, Boies, Schiller, Flexner LLP 
vfreeqman@bsfllp.com 

Christian Bax 
Director 
Office of Medical Marijuana Use 

353



BIii's Nursery 
Page 3 of 3 
July 13, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest Is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed -to the Agency Cle~. Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL -32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, Fl; or sent by facsimile to (850) 4-13-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Perkins Nursery, Inc. 

July 13, 2018 

Department of Health Denial of Request for 
Medical Marijuana Treatment Center 

Registration 
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Mission: Rick Scott 
Governor To pmleci, promo1e & improve the heam1 

of all people in Florida through integrated 
state, county & community effoltS. Ff6fiaa 

HEALTH 
Celeste Phlllp, MD, MPH 

Surgeon General and Secmla!y 

Vision: To be the Healthiest State in lhe Nation 

July 13, 2018 

Via electronic transmission 

Perkins Nursery, Inc. 
2575 Case Road 
Labelle, FL 33975 
danny@perkinsnursery.com 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Perkins Nursery, rnc.: 

The Florida Department of Health ("Department") is in receipt of correspondence dated April 26, 2018 
requesting the registration of Perkins Nursery, Inc. ("Perkins") as a medical marijuana treatment center 
pursuant to section 381.986(8)(a)2.a .. Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381.986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its licensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. {2014), the Department finds that Perkins was scored by the Department 
and denied licensure, but fails to meet either of the remaining criteria for registration as a medicaf 
marijuana treatment center. 1 Perkins did not have a pending challenge to the denial of its licensure as 
of January 1, 2017 and did not have a final score within one point of the highest scoring applicant in its 
region. 

1 Because Perkins did not meet the threshold criteria for registration, it is unnecessary for the department to make 
any findings as to whether or not Perkins "meets the requirements" of section 381.986, Florida Statutes or Perkins 
demonstration and documentation of its ability to cultivate within 30 days of registration, as required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-01 • Tallahassee, FL 32399 
PHONE: 850/245-4657 
floridaH-lth,gov 

■ Accredited Health Department 
Public Health Accreditation Board 
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Perkins Nursery, Inc. 
Page 2 of 3 
July 13, 2018 

For the foregoing reasons, Perkins' request for registration as a medical marijuana treatment center is 
denied. 

cc: Nichole Geary, General Counsel 
nichole.geary@flhealth.gov 

Christian Bax 
Director 
Office of Medical Marijuana Use 
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Perkins Nursery, Inc. 
Page 3 of3 
July 13, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Dewar Nurseries, Inc. 

July 26, 2018 

Department of Health Denial of Request for 
Medical Marijuana Treatment Center 

Registration 
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Mission: 
Exh.Jit A 

Rick Scott 
Governor To protect. promote & improve lhe health 

of a!J peop!& in Florida through infe9rated 
s!a!e. county & community efforts. Celeste Phtflp, MO, MPH 

Su19eon General and Secretary 

Vision: To be the Healthiest State in tne Nat/On 

Via electronic transmission 

Dewar Nurseries. Inc. 
625 West Keene Road, 
Apopka FL 32703 
bdewar@dewarnurseries.com 

July 26, 2018 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Dewar Nurseries: 

The Florida Department of Health ("Department") received correspondence from Dewar Nurseries, Inc. 
("Dewar") on July 19, 2018 requesting the registration of Dewar as a medical marijuana treatment 
center pursuant to section 381.986(8)(a}2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
{Emphasis added). 

Therefore, the threshold criteria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
ficensure under the former section 381.986, F.S. (2014), and either(1) had a pending challenge to the 
denial of its ficensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986, F.S. (2014), the Department finds that Dewar was scored by the Department 
and denied licensure, but fails to meet either of the remaining criteria for registration as a medical 
marijuana treatment center. 1 Dewar did not have a pending challenge to the denial of its licensure as 

1 Because Dewar did not meet the threshold criteria for registration. it is unnecessary for the department to make 
any findings as to whether or not Dewar "meets the requirements" of section 381 .986, Florida Statutes or Dewar's 
demonstration and documentation of its ability to cultivate within 30 days of registration, as required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald CyPfflSS Way, Sin M-01 • TallahassEe, FL 32399 
PHONE: 8501245-4657 
FloridaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 
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Dewar Nurseries, Inc. 
Page 2 of 3 
July 26, 2018 

of January 1, 2017 and did not have a final score within one point of the highest scoring applicant in its 
region. 

For the foregoing reasons, Dewar's request for registration as a medical marijuana treatment center is 
denied. 

cc: Nichole Geary, General Counsel 
nichole.geary@flhealth.gov 

Sincerely, 
---·--\ 

Christian Bax / 
Director 
Office of Medical Marijuana Use 
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Dewar Nurseries, Inc. 
Page 3 of 3 
July 26, 2018 

NOTICE OF RJGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one {21) days from receipt of this notice. The petition may be 
mailed to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Tree King Tree Farm 

July 31~ 2018 

Department of Health Denial of Request for 
Medical Marijuana Treatment Center 

Registration 
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Mission; Rlck:Scott 
Governor To protect, promo!l! & improve the heatth 

of ail pecp!e in Florida throt.'gh integrated 
state, county & community efforts. Celeste Philip, MD, MPH 

Surgeon General and Secrnlaty 

Vision: To be the Healthiest State in !he Nalion 

July 31, 2018 

Via electronic transmission 

Tree King Tree Farm 
1882 Capitar Circle NE Ste 102 
Tallahassee,FI32308 
shannon@rosierco.com 

Re: Request for Medical Marijuana Treatment Center Registration 

Dear Ms. Rosier: 

The Florida Department of Health {"Department") received correspondence from Tree King Tree Farm, 
Inc. ("Tree King") on July 27, 2018 requesting the registraiion of Tree King as a medical marijuana 
treatment center pursuant to section 381.986(8)(a)2.a., Florida Statutes (F.S.), which provides: 

As soon as practicable, but no later than August 1, 2017, the department 
shall license any applicant whose application was reviewed, evaluated, 
and scored by the department and which was denied a dispensing 
organization license by the department under formers. 381.986, Florida 
Statutes 2014; which had one or more judicial challenges pending as of 
January 1, 2017, or had a final ranking within one point of the highest 
final ranking in its region under formers. 381.986, Florida Statutes 2014; 
which meets the requirements of this section; and which provides 
documentation to the department that it has the existing infrastructure and 
technical and technological ability to begin cultivating marijuana within 30 
days after registration as a medical marijuana treatment center. 
(Emphasis added). 

Therefore, the threshold cri1eria to be a qualified entity for registration as a medical marijuana treatment 
center are as follows: an entity must have been evaluated and scored by the department and denied 
licensure under the former section 381,986, F.S. (2014), and either (1) had a pending challenge to the 
denial of its llcensure as of January 1, 2017 or (2) had a final ranking within one point of the highest 
ranking applicant in the region for which it applied. 

Upon review of the correspondence referenced above and the final score of each applicant under 
former section 381.986. F .S. (2014), the Department finds that Tree King was scored by the 
Department and denied licensure, but fails to meet either of the remaining criteria for registration as a 
medical marijuana treatment center. 1 Tree King did not have a pending chaflenge to the denial of its 

1 Because Tree King did not meet the threshold criteria for registration, it is unnecessary for the department to 
make any findings as to whether or not Tree King "meets the requirements· of section 381.986, Florida Statutes 
or Tree King's demonstration and documentation of its ability to cultivate within 30 days of registration, as 
required by law. 

Florida Department of Health 
Office of Medical Marijuana Use 
4052 Bald Cypress Way, Bin M-Oi • Tallal\ass€€, FL 32399 
PHONE: 8501245-4657 
FlorldaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 
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Tree King Tree Farm, Inc. 
Page 2 of3 
July 31, 2018 

ficensure as of January 1, 2017 and did not have a final score within one point of the highest scoring 
applicant in its region. 

For the foregoing reasons, Tree King's request for registration as a medical marijuana treatment center 
is denied. 

cc: Nichole Geary, General Counsel 
nichole.geary@flhealth.gov 

Sincerely, 

_,,,.-- - ~--/--· __ .,,. ~- // /:.-c--;-::···· / 
------ ./ . -::--. . ':, ./ -----· ~--,,., , --. . .. /. 

ristian B -
Director 
Office of Medical Marijuana Use 
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Tree King Tree Farm, Inc. 
Page 3 of3 
July 31, 2018 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed In writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be 
mailed 10 the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, 
FL 32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row 
Blvd., Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such 
petition must be filed in conformance with Florida Administrative Code Rules 28-106.201 or 28-
106.301, as applicable. 

Mediation is not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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Deleon's Bromellads, Inc. 
November 23rd, 2015 

NOTICE OF RIGHTS 

This notice is agency action for purposes of section 120.569, Florida Statutes. A party whose 
substantial interest is affected by this action may petition for an administrative hearing pursuant to 
sections 120.569 and 120.57, Florida Statutes. A petition must be filed in writing and must be received 
by the Agency Clerk within twenty-one (21) days from receipt of this notice. The petition may be mailed 
to the Agency Clerk, Department of Health, 4052 Bald Cypress Way, BIN #A-02, Tallahassee, FL 
32399-1703; hand delivered to the Agency Clerk, Department of Health, 2585 Merchants Row Blvd., 
Prather Building, Suite 110, Tallahassee, FL; or sent by facsimile to (850) 413-8743. Such petition 
must be filed in confonnance with Florida Administrative Code Rules 28-106.201 or 28-106.301, as 
applicable. 

Mediation ls not available. 

Failure to file a petition within 21 days shall constitute a waiver of the right to a hearing on this agency 
action. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

SPRING OAKS GREENHOUSES, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH, OFFICE OF 
MEDICAL MARIJUANA USE,

     Respondent.
_______________________________/

Case No. 18-4471

ORDER CLOSING FILE AND RELINQUISHING JURISDICTION TO THE 
DEPARTMENT OF HEALTH PENDING RESOLUTION OF ISSUE REGARDING THE 

CONSTITUTIONALITY OF SECTION 381.986, FLORIDA STATUTES

On September 28, 2018, the undersigned issued an Order 
requiring the parties to show cause why jurisdiction over the 
instant case should not be relinquished to the Department of 
Health (“the Department”) based on an absence of material facts 
in dispute.  While awaiting responses from the parties, the Leon 
County Circuit Court issued an order on October 5, 2018, 
temporarily enjoining the Department “from registering or 
licensing any [medical marijuana treatment centers] pursuant to 
the unconstitutional legislative scheme set forth in Section 
381.986, Florida Statutes.”  Because Petitioner is seeking 
licensure pursuant to section 381.986, the undersigned 
relinquishes jurisdiction back to the Department WITHOUT 
PREJUDICE to either Petitioner or Respondent moving to reopen the 
case once the injunction is lifted or the constitutionality of 
section 381.986 is otherwise conclusively resolved.  

Any pending requests for relief will be addressed if the 
undersigned reacquires jurisdiction over this matter.

To the extent that Petitioner raises issues regarding the 
Department’s alleged reliance on unadopted and/or invalid rules 
via its petition challenging the Department’s denial of 
licensure, the undersigned declines to address those issues until 
the undersigned reacquires jurisdiction over Petitioner’s 
licensure denial.  See The Fla. Horseman’s Benevolent and 
Protective Ass’n, Inc. v. Dep’t of Bus. & Prof’l Reg., Div. of 
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Pari-Mutuel Wagering, Case No. 18-4448RU (Fla. DOAH Sept. 14, 
2018)(ordering that “[t]he Petition Challenging an Agency 
Statement as an Unadopted Rule is DISMISSED without prejudice to 
bring an action alleging the application of an unadopted rule to 
the Calder summer jai-alai permit at such time as the issuance of 
the permit is subject to challenge under chapter 120.”).

DONE AND ORDERED this 18th day of October, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of October, 2018.

COPIES FURNISHED:

John M. Lockwood, Esquire
The Lockwood Law Firm
Suite 810
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Devon Nunneley, Esquire
The Lockwood Law Firm
Suite 810
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Thomas J. Morton, Esquire
The Lockwood Law Firm
Suite 810
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

William Nicholson Spicola, Esquire
Suite 201
204 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

DEWAR NURSERIES, INC.,

     Petitioner,

vs.

FLORIDA DEPARTMENT OF HEALTH, AN 
EXECUTIVE BRANCH AGENCY OF THE 
STATE OF FLORIDA,

     Respondent.
_______________________________/

Case No. 18-4463

ORDER CLOSING FILE AND RELINQUISHING JURISDICTION TO THE 
DEPARTMENT OF HEALTH PENDING RESOLUTION OF ISSUE REGARDING THE 

CONSTITUTIONALITY OF SECTION 381.986, FLORIDA STATUTES

On September 28, 2018, the undersigned issued an Order 
requiring the parties to show cause why jurisdiction over the 
instant case should not be relinquished to the Department of 
Health (“the Department”) based on an absence of material facts 
in dispute.  While awaiting responses from the parties, the Leon 
County Circuit Court issued an order on October 5, 2018, 
temporarily enjoining the Department “from registering or 
licensing any [medical marijuana treatment centers] pursuant to 
the unconstitutional legislative scheme set forth in Section 
381.986, Florida Statutes.”  Because Petitioner is seeking 
licensure pursuant to section 381.986, the undersigned 
relinquishes jurisdiction back to the Department WITHOUT 
PREJUDICE to either Petitioner or Respondent moving to reopen the 
case once the injunction is lifted or the constitutionality of 
section 381.986 is otherwise conclusively resolved.  

Any pending requests for relief will be addressed if the 
undersigned reacquires jurisdiction over this matter.

To the extent that Petitioner raises issues regarding the 
Department’s alleged reliance on unadopted and/or invalid rules 
via its petition challenging the Department’s denial of 
licensure, the undersigned declines to address those issues until 
the undersigned reacquires jurisdiction over Petitioner’s 
licensure denial.  See The Fla. Horseman’s Benevolent and 
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Protective Ass’n, Inc. v. Dep’t of Bus. & Prof’l Reg., Div. of 
Pari-Mutuel Wagering, Case No. 18-4448RU (Fla. DOAH Sept. 14, 
2018)(ordering that “[t]he Petition Challenging an Agency 
Statement as an Unadopted Rule is DISMISSED without prejudice to 
bring an action alleging the application of an unadopted rule to 
the Calder summer jai-alai permit at such time as the issuance of 
the permit is subject to challenge under chapter 120.”).

DONE AND ORDERED this 18th day of October, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of October, 2018.

COPIES FURNISHED:

William D. Hall, Esquire
Jones Walker, LLP
Suite 130
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Daniel Ryan Russell, Esquire
Jones Walker, LLP
Suite 130
215 South Monroe
Tallahassee, Florida  32302
(eServed)

William Robert Vezina, III, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

374



4

William Nicholson Spicola, Esquire
Suite 201
204 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

TREE KING-TREE FARM, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4472

ORDER CLOSING FILE AND RELINQUISHING JURISDICTION TO THE 
DEPARTMENT OF HEALTH PENDING RESOLUTION OF ISSUE REGARDING THE 

CONSTITUTIONALITY OF SECTION 381.986, FLORIDA STATUTES

On September 28, 2018, the undersigned issued an Order 
requiring the parties to show cause why jurisdiction over the 
instant case should not be relinquished to the Department of 
Health (“the Department”) based on an absence of material facts 
in dispute.  While awaiting responses from the parties, the Leon 
County Circuit Court issued an order on October 5, 2018, 
temporarily enjoining the Department “from registering or 
licensing any [medical marijuana treatment centers] pursuant to 
the unconstitutional legislative scheme set forth in Section 
381.986, Florida Statutes.”  Because Petitioner is seeking 
licensure pursuant to section 381.986, the undersigned 
relinquishes jurisdiction back to the Department WITHOUT 
PREJUDICE to either Petitioner or Respondent moving to reopen the 
case once the injunction is lifted or the constitutionality of 
section 381.986 is otherwise conclusively resolved.  

Any pending requests for relief will be addressed if the 
undersigned reacquires jurisdiction over this matter.

To the extent that Petitioner raises issues regarding the 
Department’s alleged reliance on unadopted and/or invalid rules 
via its petition challenging the Department’s denial of 
licensure, the undersigned declines to address those issues until 
the undersigned reacquires jurisdiction over Petitioner’s 
licensure denial.  See The Fla. Horseman’s Benevolent and 
Protective Ass’n, Inc. v. Dep’t of Bus. & Prof’l Reg., Div. of 
Pari-Mutuel Wagering, Case No. 18-4448RU (Fla. DOAH Sept. 14, 
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2018)(ordering that “[t]he Petition Challenging an Agency 
Statement as an Unadopted Rule is DISMISSED without prejudice to 
bring an action alleging the application of an unadopted rule to 
the Calder summer jai-alai permit at such time as the issuance of 
the permit is subject to challenge under chapter 120.”).

DONE AND ORDERED this 18th day of October, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of October, 2018.

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Gary V. Perko, Esquire
Hopping Green & Sams, P.A.
Post Office Box 6526
Tallahassee, Florida  32314
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Samual J. Ard, Esquire
Ard, Shirley & Rudolph, P.A.
Suite B
207 West Park Avenue
Tallahassee, Florida  32301
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

William Nicholson Spicola, Esquire
Suite 201
204 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

PERKINS NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4473

ORDER CLOSING FILE AND RELINQUISHING JURISDICTION TO THE 
DEPARTMENT OF HEALTH PENDING RESOLUTION OF ISSUE REGARDING THE 

CONSTITUTIONALITY OF SECTION 381.986, FLORIDA STATUTES

On September 28, 2018, the undersigned issued an Order 
requiring the parties to show cause why jurisdiction over the 
instant case should not be relinquished to the Department of 
Health (“the Department”) based on an absence of material facts 
in dispute.  While awaiting responses from the parties, the Leon 
County Circuit Court issued an order on October 5, 2018, 
temporarily enjoining the Department “from registering or 
licensing any [medical marijuana treatment centers] pursuant to 
the unconstitutional legislative scheme set forth in Section 
381.986, Florida Statutes.”  Because Petitioner is seeking 
licensure pursuant to section 381.986, the undersigned 
relinquishes jurisdiction back to the Department WITHOUT 
PREJUDICE to either Petitioner or Respondent moving to reopen the 
case once the injunction is lifted or the constitutionality of 
section 381.986 is otherwise conclusively resolved.  

Any pending requests for relief will be addressed if the 
undersigned reacquires jurisdiction over this matter.

To the extent that Petitioner raises issues regarding the 
Department’s alleged reliance on unadopted and/or invalid rules 
via its petition challenging the Department’s denial of 
licensure, the undersigned declines to address those issues until 
the undersigned reacquires jurisdiction over Petitioner’s 
licensure denial.  See The Fla. Horseman’s Benevolent and 
Protective Ass’n, Inc. v. Dep’t of Bus. & Prof’l Reg., Div. of 
Pari-Mutuel Wagering, Case No. 18-4448RU (Fla. DOAH Sept. 14, 
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2018)(ordering that “[t]he Petition Challenging an Agency 
Statement as an Unadopted Rule is DISMISSED without prejudice to 
bring an action alleging the application of an unadopted rule to 
the Calder summer jai-alai permit at such time as the issuance of 
the permit is subject to challenge under chapter 120.”).

DONE AND ORDERED this 18th day of October, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of October, 2018.

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

James A. McKee, Esquire
Foley & Lardner LLP
Suite 900
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

Gary V. Perko, Esquire
Hopping Green & Sams, P.A.
Post Office Box 6526
Tallahassee, Florida  32314
(eServed)

William Nicholson Spicola, Esquire
Suite 201
204 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Benjamin J. Grossman, Esquire
Foley & Lardner LLP
Suite 900
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

381



4

Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BILL'S NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 18-4474

ORDER CLOSING FILE AND RELINQUISHING JURISDICTION TO THE 
DEPARTMENT OF HEALTH PENDING RESOLUTION OF ISSUE REGARDING THE 

CONSTITUTIONALITY OF SECTION 381.986, FLORIDA STATUTES

On September 28, 2018, the undersigned issued an Order 
requiring the parties to show cause why jurisdiction over the 
instant case should not be relinquished to the Department of 
Health (“the Department”) based on an absence of material facts 
in dispute.  While awaiting responses from the parties, the Leon 
County Circuit Court issued an order on October 5, 2018, 
temporarily enjoining the Department “from registering or 
licensing any [medical marijuana treatment centers] pursuant to 
the unconstitutional legislative scheme set forth in Section 
381.986, Florida Statutes.”  Because Petitioner is seeking 
licensure pursuant to section 381.986, the undersigned 
relinquishes jurisdiction back to the Department WITHOUT 
PREJUDICE to either Petitioner or Respondent moving to reopen the 
case once the injunction is lifted or the constitutionality of 
section 381.986 is otherwise conclusively resolved.  

Any pending requests for relief will be addressed if the 
undersigned reacquires jurisdiction over this matter.

To the extent that Petitioner raises issues regarding the 
Department’s alleged reliance on unadopted and/or invalid rules 
via its petition challenging the Department’s denial of 
licensure, the undersigned declines to address those issues until 
the undersigned reacquires jurisdiction over Petitioner’s 
licensure denial.  See The Fla. Horseman’s Benevolent and 
Protective Ass’n, Inc. v. Dep’t of Bus. & Prof’l Reg., Div. of 
Pari-Mutuel Wagering, Case No. 18-4448RU (Fla. DOAH Sept. 14, 
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2018)(ordering that “[t]he Petition Challenging an Agency 
Statement as an Unadopted Rule is DISMISSED without prejudice to 
bring an action alleging the application of an unadopted rule to 
the Calder summer jai-alai permit at such time as the issuance of 
the permit is subject to challenge under chapter 120.”).

DONE AND ORDERED this 18th day of October, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of October, 2018.

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jonathan Seth Robbins, Esquire
Akerman Senterfitt
350 East Las Olas Boulevard, Suite 1600
Las Olas Centre II
Fort Lauderdale, Florida  33301-2229
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Ari H. Gerstin, Esquire
Akerman LLP
Three Brickell City Centre
98 Southeast 7th Street
Miami, Florida  33131
(eServed)

Devin Freedman, Counsel
Boies Schiller Flexner LLP
Suite 2800
100 Southeast 2nd Street
Miami, Florida  33131
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

William Nicholson Spicola, Esquire
Suite 201
204 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

DELEON'S BROMELIADS, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH, OFFICE OF 
MEDICAL MARIJUANA USE,

     Respondent.
_______________________________/

Case No. 18-4698

ORDER CLOSING FILE AND RELINQUISHING JURISDICTION TO THE 
DEPARTMENT OF HEALTH PENDING RESOLUTION OF ISSUE REGARDING THE 

CONSTITUTIONALITY OF SECTION 381.986, FLORIDA STATUTES

On September 28, 2018, the undersigned issued an Order 
requiring the parties to show cause why jurisdiction over the 
instant case should not be relinquished to the Department of 
Health (“the Department”) based on an absence of material facts 
in dispute.  While awaiting responses from the parties, the Leon 
County Circuit Court issued an order on October 5, 2018, 
temporarily enjoining the Department “from registering or 
licensing any [medical marijuana treatment centers] pursuant to 
the unconstitutional legislative scheme set forth in Section 
381.986, Florida Statutes.”  Because Petitioner is seeking 
licensure pursuant to section 381.986, the undersigned 
relinquishes jurisdiction back to the Department WITHOUT 
PREJUDICE to either Petitioner or Respondent moving to reopen the 
case once the injunction is lifted or the constitutionality of 
section 381.986 is otherwise conclusively resolved.  

Any pending requests for relief will be addressed if the 
undersigned reacquires jurisdiction over this matter.

To the extent that Petitioner raises issues regarding the 
Department’s alleged reliance on unadopted and/or invalid rules 
via its petition challenging the Department’s denial of 
licensure, the undersigned declines to address those issues until 
the undersigned reacquires jurisdiction over Petitioner’s 
licensure denial.  See The Fla. Horseman’s Benevolent and 
Protective Ass’n, Inc. v. Dep’t of Bus. & Prof’l Reg., Div. of 
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Pari-Mutuel Wagering, Case No. 18-4448RU (Fla. DOAH Sept. 14, 
2018)(ordering that “[t]he Petition Challenging an Agency 
Statement as an Unadopted Rule is DISMISSED without prejudice to 
bring an action alleging the application of an unadopted rule to 
the Calder summer jai-alai permit at such time as the issuance of 
the permit is subject to challenge under chapter 120.”).

DONE AND ORDERED this 18th day of October, 2018, in 
Tallahassee, Leon County, Florida.

S                                  
G. W. CHISENHALL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 18th day of October, 2018.

COPIES FURNISHED:

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Megan S. Reynolds, Esquire
Vezina Lawrence & Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Frank Herrera, Esquire
Suite 560
2001 Broadway Avenue
Riviera Beach, Florida  33404
(eServed)

388



3

Alana Hoffman, Esquire
H New Media Law, LLC
2001 Broadway Avenue
Riviera Beach, Florida  33404
(eServed)

Glenn Thomas Burhans, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Marc Ito, Esquire
Parker Hudson Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)

Gigi Rollini, Esquire
Stearns Weaver Miller Weissler Alhadeff & Sitterson
Suite 700
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Courtney M. Crossland, Esquire
Pearson Bitman LLP
485 North Keller Road
Maitland, Florida  32751
(eServed)

William Nicholson Spicola, Esquire
Suite 201
204 South Monroe Street
Tallahassee, Florida  32301
(eServed)
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

FLORIGROWN L.L.C., a Florida limited 
liability company and VOICE OF FREEDOM, INC. 
d/b/a Florigrown, 

Plaintiffs, 

and 

LOUIS DELFAVERO ORCHIDS, INC., 

Intervenor/Plaintiff, 

V. 

FLORIDA DEPARTMENT OF HEALTH, 
OFFICE OF MEDICAL MARIJUANA USE, 
CHRISTIAN BAX, in his official capacity as 
Director of the Office of Medical Marijuana 
Use, CELESTE PHILIP, M.D., M.P.H., in her 
official capacity as State Surgeon General and 
Secretary of the Florida Department of Health, 
RICK SCOTT, in his official capacity as 
Governor of the State of Florida and 
THE STATE OF FLORIDA. 

Defendants. 

CASE NO: 2017-CA-002549 

I 

DEL FAVERO'S FIRST AMENDED COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF AND FOR WRIT OF MANDAMUS 

Intervenor/Plaintiff, Louis Del Favero Orchids, Inc. ("Del Favero") hereby files this First 

Amended Complaint for Declaratory and Injunctive Relief and for Writ of Mandamus, against 

Defendants, pursuant to Florida Rule of Civil Procedure 1.190, and alleges as follow: 
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NATURE OF THIS ACTION 

1. This is an action seeking declaratory relief pursuant to Section 86.011(1) and (2), 

Florida Statutes, Section 120.60, Florida Statutes, and Article X, Section 29 of the Florida 

Constitution ("the Amendment") due to Defendants' unlawful refusal to review Del Favero's 

registration as a Medical Marijuana Treatment Center ("MMTC") pursuant to Article X, Section 

29 of Florida Constitution. This action also seeks declaratory judgment that Section 381.986, 

Florida Statutes, constitutes an unlawful special law. Del Favero seeks a declaratory judgment 

that Del Favero is entitled to immediate review of its MMTC registration and/or application, that 

Defendants have violated their duties pursuant to Article X, Section 29 of the Florida 

Constitution and that those violations have resulted in a denial of Del Favero's rights pursuant to 

Article X, Section 29 of the Florida Constitution, due process and equal protection, and that Del 

Favero is entitled to a default registration pursuant to Section 120.60, Florida Statutes. Also, 

pursuant to Sections 26.012 and 86.021, Florida Statutes, and Article X, Section 29, Del Favero 

seeks temporary and permanent injunctive relief from the unconstitutional actions of the 

Defendants as described herein. Also, pursuant to Article V, section 5(b) of the Florida 

Constitution, Del Favero seeks a writ of mandamus ordering the Department to issue Del Favero 

a default license to be an MMTC. 

PARTIES 

2. Louis Del Favero Orchids, Inc. is a Florida corporation with its principal place of 

business at 6601 Gant Road, Tampa, Florida. Del Favero has been registered to do business in 

the State of Florida for more than five years. Del Favero possesses a valid certificate of 

registration issued by the Department of Agriculture and Consumer Services pursuant to Section 

581.131, Florida Statutes. Del Favero qualifies for designation as a medical marijuana treatment 
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facility. Del Favero has expended substantial resources seeking designation as a medical 

marijuana treatment facility, including a request for registration, purchase of a citrus facility and 

submittal of an application to the Department of Health. 

3. Defendant, Department of Health ("Department") is an executive branch agency 

of the State of Florida created pursuant to Section 20.43, Florida Statutes. The Department has a 

constitutional duty, pursuant to the Amendment, to ensure the availability and safe use of 

medical marijuana by qualifying patients and registering MMTCS. The Department is also 

responsible for administering the provisions of Section 381.986, Florida Statutes, pursuant to 

Section 385.212, Florida Statutes. 

4. Defendant, Celeste Philip, M.D. ("Dr. Philip") is the State Surgeon General and 

Secretary of the Florida Department of Health. 

JURISDICTION AND VENUE 

5. Jurisdiction in this Court is proper under Article V, Section 5 and Article X, 

Section 29 of the Florida Constitution, Section 86.011(1) and (2), Florida Statutes, and Rule 

1.630 of the Florida Rules of Civil Procedure, because this is an action for injunctive and 

declaratory relief based on Defendant Department of Health's violations of Article X Section 29 

and Section 120.60, Florida Statutes. 

6. This Court also has jurisdiction pursuant to Article V Section 5(b) of the Florida 

Constitution and Sections 26.012, 86.011, and 86.021, Florida Statutes, to grant the requested 

declaratory and injunctive relief. 

7. This court also has jurisdiction pursuant to Article V Section 5(b) of the Florida 

Constitution to issue writs of mandamus and all other writs necessary or proper to the complete 

exercise of its jurisdiction. 
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8. Further, jurisdiction is proper in this Court because any Florida citizen has 

standing to seek judicial review to compel compliance with Defendants' Constitutional duties if 

Defendant Department of Health has not commenced registration of MMTCs within the time set 

in Article X, Section 29, nine (9) months after the effective date of the Amendment. Article X, 

Section 29(d)(3) of the Florida Constitution. 

9. Venue is proper in Leon County pursuant to Section 47.011, Florida Statutes, and 

because all Defendants reside in this County. 

FACTUAL ALLEGATIONS 

I. Compassionate Medical Cannabis Act of 2014 

10. In 2014, the Florida Legislature, through the Compassionate Medical Cannabis 

Act of 2014 (the "CMCA"), legalized the cultivation, processing, and dispensing of low-THC 

cannabis for certain qualified patients. The CMCA, which was codified as Section 381.986, 

Florida Statutes (2014), directed the Department to license five "dispensing organizations," each 

in a different geographic region, for the purposes of supplying "low-THC cannabis" to qualified 

patients in Florida. 

II. Constitutional Amendment Creates Right to Medical Marijuana 

11. In November 2016, the Florida Medical Marijuana Legalization Initiative also 

known as Constitutional Amendment 2 was passed overwhelmingly by Florida voters. It was 

later codified as Article X, Section 29 of the Florida Constitution (the "Amendment"). 

12. The Amendment enshrines in the constitution the right of patients to the medical 

use of marijuana for the treatment of debilitating conditions. 
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13. The Amendment enshrines in the constitution a new category of business entities 

to engage in the lawful cultivation, production, and/or distribution of medical marijuana to 

qualifying patients, known as Medical Marijuana Treatment Centers ("MMTCS"). 

14. The Amendment requires Defendant Department of Health to promulgate 

regulations that provide for the Registration of MMTCs to secure "the availability and safe use 

of medical marijuana by qualifying patients." Article X, Section 29, Fla. Const. 

15. These regulations must include "[p ]rocedures for the issuance, renewal, 

suspension and revocation of registration, and standards to ensure proper security, record 

keeping, testing, labeling, inspection, and safety." Article X, Section 29(d)(l)c., Fla. Const. 

16. It was the duty of Defendants to promulgate regulations in a timely fashion. Fla. 

Const. Article X, Section 29( d), Fla. Const. 

17. Article X, Section 29 stated in unambiguous language that, the Department shall 

begin registering MMTCs no later than nine (9) months after the effective date of the 

Amendment. Article X, Section 29( d)(2), Fla. Const. 

18. The Amendment affirms that, if Defendant Department of Health does not 

commence registration of MMTCs within the time set in this section (9 months after the effective 

date of the Amendment), any Florida citizen shall have standing to seek judicial review to 

compel compliance with Defendants' Constitutional duties. Article X, Section 29(d)(3), Fla. 

Const. 

19. On January 3, 2017, the Amendment took effect in the State of Florida. 

III. The Medical Use of Marijuana Act of 2017 

20. During the Special Session convened from June 7, 2017 to June 9, 2017, the 

Legislature enacted Senate Bill No. 8-A, described as "an act relating to the medical use of 
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marijuana." This act became effective June 23, 2017, as Chapter 2017-232, Laws of Florida, 

later codified as Section 381.986, Florida Statutes (2017) ("Implementing Statute"). 

21. The Implementing Statute was lengthy and detailed, providing extensive 

instruction to the Department as to how to create and regulate the medical marijuana market in 

Florida. 

22. However, many provisions in the Implementing Statute are inconsistent with and 

in direct conflict with the Amendment and are, therefore, unconstitutional. The Implementing 

Statute contains provisions that infringe on every right and immunity granted in the Amendment, 

as well as the fundamental rights to due process, property, and equal protection. 

23. The allegations herein are limited to those portions of the law that deal with the 

registration of MMTCs. 

24. The "MMTC" that is defined by the legislature in the Implementing Statute is not 

the "MMTC" that is defined by the Amendment. The Section 381.986 "MMTC" is almost 

identical to the "Dispensary Organization" created in the Compassionate Medical Cannabis Act 

of 2014 and stands in direct conflict with the Amendment. 

25. The Implementing Statute unconstitutionally limits the Department to licensing 

ten (10) additional MMTCs, and four ( 4) additional licenses when the number of active 

qualifying patients reaches 100,000, 200,000, 300,000, 400,000, and 500,000. 

IV. Del Favero's Attempts to Comply with Prior Statutes and Rules 

26. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses were to be awarded to 

applicants that qualify to serve as MMTCs. Section 381.986(8)(a)2.c., Florida Statutes required 

the Department to issue ten licenses for new MMTCs no later than October 3, 2017. 
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27. Section 381.986(8)(a)3., Florida Statutes provides a preference to applicants that 

own citrus processing facilities. That statute provides as follows: 

Id. 

For up to two of the licenses issued under subparagraph 2., the department shall 
give preference to applicants that demonstrate in their applications that they own 
one or more facilities that are, or were, used for the canning, concentrating, or 
otherwise processing of citrus fruit or citrus molasses and will use or convert the 
facility or facilities for the processing of marijuana. 

28. Subsequent to the passage of Section 3 81. 986(8), Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER17-2, effective September 19, 

2017. 1 That Emergency Rule further clarified the manner in which a preference for MMTC 

applicants owning citrus processing facilities would be determined, and provides: 

( e) For applicants seeking preference for registration pursuant to section 
381.986(8)(a)3., F.S., the applicant must provide evidence that: 

1. The property at issue currently is or was previously used for the canning, 
concentrating, or otherwise processing of citrus fruit or citrus molasses. In order 
to demonstrate the property meets this criteria the applicant may provide 
documentation that the applicant currently holds or has held a registration 
certificate or a citrus fruit dealer license pursuant to sections 601.40 and 601.55, 
F.S, respectively. A letter from the Department of Citrus certifying that the 
property currently is or was previously used for the canning, concentrating, or 
otherwise processing of citrus fruit or citrus molasses will be accepted as 
sufficient evidence; 

2. The applicant as an individual holds, in his or her name, or the applicant as an 
entity holds, in the legal name of the entity the deed to property meeting the 
criteria set forth in subparagraph 1. above; and 

3. A brief explanation of how the property will be used for purposes of growing, 
processing or dispensing medical marijuana if the applicant is awarded a license. 

See Fla. Admin. Code Emergency R. 64-17-2(1)(e)l.-3. 

1 The Emergency rules were proposed for repeal on March 7, 2018. 
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29. Del Favero has been registered to do business in the State of Florida for more than 

five years. Del Favero possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. 

30. Del Favero reviewed Section 381.986, Florida Statutes shortly after that revised 

law was made effective on June 23, 2017. Del Favero subsequently reviewed the requirements 

of Emergency Rule 64-17-2(1)(e) for obtaining a preference for ownership of citrus processing 

facilities. 

31. Following the passage of Section 381.986, Florida Statutes, Del Favero 

investigated the availability of facilities that are or were used for the canning, concentrating or 

other processing of citrus fruit or citrus molasses that would be suitable for conversion to 

facilities used for the processing of medical marijuana. 

32. Del Favero found several citrus processing facilities that would meet the 

requirements of Section 381.986(8)(a)3., Florida Statutes. At that time, the Department of 

Citrus's website contained a list of more than twenty-five potential, qualifying citrus processing 

facilities available to MMTC applicants such as Del Favero. 

33. Del Favero contracted to purchase facilities that were used in citrus processing 

specifically for the purpose of converting those facilities for use in processing medical 

marijuana, and to obtain the preference available to any applicant that owned such facilities at 

the time of application for a medical marijuana treatment center license. Del Favero paid 

$775,000 for a citrus processing facility located at 3393 SR 580, Safety Harbor. Del Favero now 

owns that citrus processing facility. 

34. In compliance with the Emergency Rule, Del Favero confirmed that the property 

it purchased has been licensed with both a registration certificate and citrus fruit dealer license 
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pursuant to Sections 601.40 and 601.55, Florida Statutes, and that the property therefore meets 

the requirements of a qualifying property under Emergency Rule 64-17-2, regarding the use of 

citrus facilities for the purpose of processing medical cannabis. Del Favero received a letter 

from the Florida Department of Citrus confirming the use of that citrus processing facility. 

35. Subsequent to Del Favero's attempt to comply with the Emergency Rule, this 

court entered a temporary injunction on October 5, 2018 declaring Section 381.986 "inconsistent 

with constitution" and "(1) immediately enjoining the Department of Health from registering or 

licensing any MMTCs pursuant to the unconstitutional legislative scheme set forth in Section 

381.986, Florida Statutes, (2) requiring the Department by 5:00 PM Friday, October 19, 2018 to 

commence registering MMTCs in accordance with the plain language of the Medical Marijuana 

Amendment, and (3) requiring the Department to register Florigrown as an MMTC by 5:00 PM 

Friday, October 19, 2018, unless the Department can clearly demonstrate to this court that such 

registration would result in unsafe use of medical marijuana by qualifying patients." 

36. After issuance of the injunction, Del Favero immediately began preparations to 

seek an MMTC registration with the Department in accordance with the injunction. Del Favero 

made its best efforts to apply for such registration according to the court's order, specifically that 

the Department must "commence registering MMTCs in accordance with the plain language of 

the Medical Marijuana Amendment." (Emphasis added). 

37. The Medical Marijuana Amendment is Article X, Section 29 of the Florida 

Constitution. See Art. X, § 29, Fla. Const. The "plain language" serving as the standard by which 

the Department must register MMTC applicants is in subsection (d)(the words that form the legal 

standard for such registrations are in bold): 

(d) DUTIES OF THE DEPARTMENT. The Department shall issue 
reasonable regulations necessary for the implementation and enforcement of this 
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section. The purpose of the regulations is to ensure the availability and safe use 
of medical marijuana by qualifying patients. It is the duty of the Department to 
promulgate regulations in a timely fashion. 

(1) Implementing Regulations. In order to allow the Department sufficient 
time after passage of this section, the following regulations shall be promulgated 
no later than six ( 6) months after the effective date of this section: 

c. Procedures for the registration of MMTCs that include procedures for the 
issuance, renewal, suspension and revocation of registration, and standards to 
ensure proper security, record keeping, testing, labeling, inspection, and 
safety. 

(3) If the Department does not issue regulations, or if the Department does not 
begin issuing identification cards and registering MMTCs within the time limits 
set in this section, any Florida citizen shall have standing to seek judicial relief to 
compel compliance with the Department's constitutional duties. 

38. The Department issued Constitutional Regulations on November 3, 2017. See Fla. 

Admin. Reg., Vol. 43, No. 214, pp. 5030-35 (Nov. 3, 2017)("Constitutional Regulations"). 

However, these Constitutional Regulations are likely unconstitutional because they attempt to 

implement portions of Section 381.986 that this court has declared inconsistent with the 

Constitution. Nevertheless, Del Favero reasoned that, even if the Constitutional Regulations may 

later be determined to be unconstitutional, those regulations served as the best guidance to the 

Department's position on what constitutes "proper security, record keeping, testing, labeling, 

inspection, and safety" as provided by the Amendment. Del Favero therefore drafted its 

application for MMTC registration following the application scheme set forth in the 

Constitutional Regulations, as such regulations appeared to be the best available guidance at the 

time. 

39. On October 8, 2018, Del Favero filed a notice of registration (Attached as Ex. 

"A") with the Department of Health. 
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40. On October 17, 2018, Del Favero supplemented its notice of registration by filing 

an application to operate a Medical Marijuana Treatment Center along with an application fee in 

the amount of $60,830. (Attached as Ex. "B").2 

41. The Department did not commence registering MMTCs in accordance with the 

plain language of the Medical Marijuana Amendment by 5:00 PM Friday, October 19, 2018 as 

required by the injunction. 

42. The Medical Marijuana Amendment required the Department to issue additional 

MMTC licenses no later than October 3, 2017. This court's October 5, 2018 injunction ordered 

the Department to comply with this deadline by commencing registration of MMTCs by October 

19, 2018 at 5:00 PM. 

43. The Department has made no attempt to demonstrate or otherwise address 

whether "registration [ of Del Favero] would result in unsafe use of medical marijuana by 

qualifying patients." The Department has therefore not met its burden set by this court's 

injunction to avoid registering Del Favero as an MMTC. 

44. The temporary injunction is currently on appeal. 

V. Del Favero's Application to Register as an MMTC 

45. On October 8, 2018, pursuant to the Amendment, Del Favero submitted to the 

Florida Department of Health its registration to operate a MMTC. On October 17, 2018, Del 

Favero had heard no reply, and received no confirmation that the Del Favero Registration had 

been received by the Department. Accordingly, on October 17, 2018, Del Favero submitted to 

the Department by hand delivery its application to operate a MMTC, Form DH8013-OMMU-

2 The Constitutional Regulation requires the application to be filed in the form of electronic files. 
Exhibit B is the copy of the application from the folder titled "redacted" which was filed with the 
Department. This version omits the sections containing confidential trade secret information. 
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08/2017, including a check for $60,830.00 (collectively, the application and check referred to as 

"Del Favero's License Application"). 

VI. The Department Has not Acted on Del Favero's MMTC Application 

46. As of January 17, 2019 the Department had failed to take any action with respect 

to Del Favero's registration and application. The Department failed to notify Del Favero of any 

apparent errors or omissions from its application. The Department also failed to provide any 

guidance as to a deadline for application or registration and failed to issue additional regulations 

pursuant to the authority granted by Article X section, 29 of the Florida Constitution. Yet, at the 

same time, the Department issued licenses to various entities, including Cannabis Cures 

Investments, LLC, Green Owl Pharms, Columbia Care LLC, MedMen, VidaCann, GrowHealthy 

and AltMed Florida without indication as to how these applicants qualified for a license. 

VII. Del Favero is Entitled to a Default License Pursuant to Section 120.60, 
Florida Statutes 

47. Section 120.60(1), Florida Statutes provides as follows: 

Upon receipt of a license application, an agency shall examine the application 
and, within 30 days after such receipt, notify the applicant of any apparent errors 
or omissions and request any additional information the agency is permitted by 
law to require. An agency may not deny a license for failure to correct an error or 
omission or to supply additional information unless the agency timely notified the 
applicant within this 30-day period. The agency may establish by rule the time 
period for submitting any additional information requested by the agency. For 
good cause shown, the agency shall grant a request for an extension of time for 
submitting the additional information. If the applicant believes the agency's 
request for additional information is not authorized by law or rule, the agency, at 
the applicant's request, shall proceed to process the application. An application is 
complete upon receipt of all requested information and correction of any error or 
omission for which the applicant was timely notified or when the time for such 
notification has expired. An application for a license 3 must be approved or 

3 Section 120.52(10) provides: " 'License' means a franchise, permit, certification, registration, 
charter, or similar form of authorization required by law, but it does not include a license 
required primarily for revenue purposes when issuance of the license is merely a ministerial act." 
Id. ("Emphasis supplied"). 
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denied within 90 days after receipt of a completed application unless a 
shorter period of time for agency action is provided by law. The 90-day time 
period is tolled by the initiation of a proceeding under ss. 120.569 and 120.57. 
Any application for a license which is not approved or denied within the 90-day 
or shorter time period, within 15 days after conclusion of a public hearing held on 
the application, or within 45 days after a recommended order is submitted to the 
agency and the parties, whichever action and timeframe is latest and applicable, is 
considered approved unless the recommended order recommends that the agency 
deny the license. Subject to the satisfactory completion of an examination if 
required as a prerequisite to licensure, any license that is considered approved 
shall be issued and may include such reasonable conditions as are authorized by 
law. Any applicant for licensure seeking to claim licensure by default under 
this subsection shall notify the agency clerk of the licensing agency, in 
writing, of the intent to rely upon the default license provision of this 
subsection, and may not take any action based upon the default license until 
after receipt of such notice by the agency clerk. 

§ 120.60(1), Fla. Stat. (2018) (Emphasis supplied). 

48. On January 17, 2019, Del Favero filed with the Department's agency clerk a 

Notice to Claim Licensure by Default Under Section 120.60(1), Florida Statutes. In this notice, 

Del Favero informed the Department that Del Favero filed a complete application on October 17, 

2018, that Del Favero had received no notices or communications from the Department 

regarding the status of Del Favero' s application, and that Del Favero was notifying the 

Department of Del Favero's claim to licensure by default pursuant to Section 120.60(1 ), Florida 

Statutes. A copy of Del Favero's Notice is attached as Exhibit "C". 

49. On January 22, 2019, the Department's General Counsel sent a letter4 to counsel 

for Del Favero in which the Department admitted that it had taken no action on Del Favero's 

application within 90 days of receipt. Despite the Department's failure to register MMTC 

registrants with the time frame provided in the Amendment, the Department reasserted its 

position that the constitutional nine-month deadline does not apply to the Department and that 

4 Attached as Exhibit "D". 
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the Department is free to ignore it indefinitely. The Department also announced that it had no 

duty to follow Florida law: 

Within the Constitutional Regulation, the Department specifically and expressly 
provided that it would publish notice to the public of when the Department will 
begin accepting applications along with a deadline to submit applications for 
registration as a Medical Marijuana Treatment. No such dates or deadlines have 
been published by the Department yet. Thus, there has not been, nor is there any, 
open application period. Accordingly, Del Favero's purported application was 
premature, untimely, and did not trigger any obligation for the Department to take 
action. 

Your letter purports to give notice under section 120.60(1 ), Florida Statutes, of 
Del Favero's intent to rely on default licensure. Because Del Favero's request was 
made pursuant to Article X, Section 29 of the Florida Constitution, chapter 120, 
Florida Statutes, is entirely inapplicable. Any argument to the contrary is 
erroneous and contradicts Del Favero's representations to the Circuit Court of the 
Second Judicial Circuit in paragraph 315 of Del Favero's Complaint in case 
number 2017-CA- 2549. 

50. The Department's letter closed with a warning: 

It is worth noting that cannabis remains illegal in Florida and cannot be grown, 
processed, dispensed, or sold, in this state unless approved by the Department and 
within the confines of applicable law. Del Favero does not hold any license or 

5 Paragraph 31 of Del Favero's original Complaint is paragraph 45 of this First Amended 
Complaint and has not been amended. Del Favero is unsure why the Department believes Del 
Favero's assertion in that paragraph contradicts its claim to default licensure pursuant Section 
120.60, Florida Statutes. Nothing in Del Favero's original Complaint suggests that the 
Department's MMTC registration process was exempt from any Florida law, including Section 
120.60, Florida Statutes. The language referenced by the Department is reprinted here for 
convemence: 

45. On October 8, 2018, pursuant to the Amendment, Del Favero submitted to 
the Florida Department of Health its registration to operate a MMTC. On October 
17, 2018, Del Favero had heard no reply, and received no confirmation that the 
Del Favero Registration had been received by the Department. Accordingly, on 
October 17, 2018, Del Favero submitted to the Department by hand delivery its 
application to operate a MMTC, Form DH8013-OMMU-08/2017, including a 
check for $60,830.00 (collectively, the application and check referred to as "Del 
Favero's License Application"). 
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other registration under section 381.986, Florida Statutes, or any other law and 
therefore is not authorized or approved by the Department to operate as a Medical 
Marijuana Treatment Center. Del Favero should govern itself accordingly. 

51. Despite the Department's warning that Del Favero does not hold any license under 

381.986 or "any other law," the Department cited to no case law, to no statute, nor to any 

constitutional provision to support such assertion. Nor did the warning provide a point of entry to 

challenge the Department's assertion. Nor did the warning provide guidance as to the timeframe, 

if any, when the Department would accept an application from Del Favero or any other applicant. 

52. The Department's January 22, 2019 letter makes no attempt to comport with any 

conception of due process within the American legal tradition. 

53. Because the Department has provided no point of entry to due process, Del 

Favero has no forum except this court to challenge the Department's baseless assertions in its 

January 22, 2019 letter. 

54. By failing to take action on Del Favero's application within 90 days as required by 

Section 120.60, Florida Statutes, the Department has permanently waived its discretion to make a 

determination whether Del Favero is entitled to a license, if any such discretion remained after 

failing to act on registration within 9 months of the effective date of the Amendment. 

55. Del Favero is entitled to licensure by default pursuant to Section 120.60(1), 

Florida Statutes. 

56. The Defendants' failure to process Del Favero's registration and application to 

register as a MMTC, or to open the MMTC registration process to others that did not previously 

apply to be a Low-THC Dispensary Organization, except the above identified select group, 

violates the constitutional rights of Florida citizens and businesses and violates Del Favero's 

rights under Section 120.60, Florida Statutes. 
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CAUSES OF ACTION 

COUNT ONE - DECLARATORY RELIEF 
(Sections 26.012 and 86.011, Florida Statutes, and Article X, Section 29) 

57. Del Favero realleges and incorporates by reference paragraphs 1-56 as though 

fully set forth herein. 

5 8. This is an action for declaratory relief to enforce the Amendment. 

59. The Amendment specifically directs the Department to promulgate regulations 

within six ( 6) months from its effective date which establish "[p ]rocedures for the registration of 

MMTCs that include procedures for the issuance, renewal, suspension and revocation of 

registration, and standards to ensure proper security, record keeping, testing, labeling, inspection, 

and safety." More than six (6) months have passed since the effective date. 

60. The Amendment states unambiguously that "[t]he Department shall begin 

registering MMTCs no later than nine (9) months after the effective date of this section. Article 

X, Section 29( d)(2), Fla. Const. More than nine (9) months have passed since the effective date. 

61. Del Favero has filed an application to register as an MMTC. 

62. Del Favero is entitled to have its application to register as an MMTC processed. 

Del Favero has a power and privilege that is conditioned upon the result of this declaration, 

including the right to have its application to register as an MMTC processed by the Department. 

63. Since the effective date of the Amendment, Defendants have wrongfully and 

unlawfully failed to process Del Favero's application to register as an MMTC. 

64. The Amendment only authorizes the legislature to enact laws that are consistent 

with the Amendment, which are not contrary to the Amendment, and which do not impose 

impermissible and/or unlawful restrictions on applicants seeking registration as MMTCs. 
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65. The Amendment only authorizes the legislature to enact laws that are consistent 

with primary purpose of the Amendment, which is to ensure the availability of safe and effective 

medical marijuana to the qualified patient population in Florida. 

66. Defendants have unlawfully and arbitrarily altered the plain meaning of the word 

"registration" in direct contravention of Article X, Section 29. 

67. Proposed regulations from the Department assert that, at some unknown future 

date, the Department will commence acceptance of "applications" from potential MMTCs and 

define "registration" as "approval and licensure as a medical marijuana treatment center pursuant 

to Section 381.986(8) FS." 

68. Provisions in Section 381.986, Florida Statutes that seek to implement supposed 

"caps" or limitations on the number of "licenses" or registrations directly contradict and violate 

the Amendment and are therefore unconstitutional. 

69. Del Favero seeks a declaration that the Final Regulations and amended Section 

381.986, Florida Statutes, conflict with the plain language and intent of the Amendment, impose 

impermissible restrictions on the rights protected by the Amendment, and are in derogation of 

the Department's Constitutional duties under the Amendment. 

70. The Department's refusal to process Del Favero's MMTC application for 

registration has created a bona fide conflict giving rise to a present, practical need for a 

declaration and, in light of the Defendants' position that the complained of conduct is proper, 

there is a reasonably well-grounded probability that the unlawful acts will continue. 

71. Del Favero has a power, privilege, or right that is dependent on the result of this 

declaration, including the right to have its application for registration as an MMTC processed 

pursuant to the Amendment. 
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72. The declaratory relief sought herein is not propounded for curiosity and is not 

seeking mere legal advice from the Courts, but rather is a declaration that establishes that the 

conduct of the Defendants is unlawful and contrary to their Constitutional duties. 

73. All antagonistic and adverse interests are currently before this Court. 

WHEREFORE, Del Favero seeks a declaration that Section 381.986, Florida Statutes, 

and any rules adopted under its authority, conflict with the plain language and intent of the 

Amendment, impose impermissible restrictions on the rights protected by the Amendment, and 

are in derogation of the Defendants' constitutional duties under the Amendment, including entry 

of a judgment against the Defendants as follows: 

a. Declaring that Intervenors/Plaintiffs are entitled to have their applications 
for registration as MMTCs processed; 

b. Declaring that the provisions of amended Section 381.986, Florida 
Statutes that purport to impose "caps" or limitations on the number of 
"licenses" or registrations is inconsistent with and in violation of the 
Amendment and therefore unconstitutional; 

c. Declaring that the Defendants' position that it will only grant "licenses" at 
some undetermined time instead of granting "registrations" to ensure the 
availability and safe use of medical marijuana by qualifying patients is 
inconsistent with and in violation of the Amendment and therefore 
unconstitutional; 

d. Del Favero also requests an award of its attorneys' fees and costs, and 
such other and further relief as this Court may deem just, proper, and 
equitable. 

COUNT TWO - INJUNCTIVE RELIEF 
(Section 86.021, Florida Statutes, and Article X, Section 29) 

74. Del Favero realleges and incorporates by reference paragraphs 1-73 as though 

fully set forth herein. 

75. As a form of supplemental relief authorized by Section 86.061, Florida Statutes, 

and Rule 1.610, Fla. R. Civ. P., Del Favero also seeks injunctive relief enjoining the Defendants 
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from proceeding further in purporting to award MMTC "licenses" pursuant to the 

unconstitutional "licensing" scheme codified in Section 381.986, Florida Statutes (2017), or 

pursuant to any unconstitutional regulation, pending this Court's ruling on the merits. 

76. The grounds for this request include, but are not limited to, the following: (a) as 

interpreted by the Defendants, Florida law limits the number of registrations/licenses for the 

cultivation, processing, transportation, and dispensing of medical marijuana that the Department 

may issue; (b) this interpretation stands in direct conflict with the plain language and intent of the 

Amendment, imposes impermissible restrictions on the rights protected by the Amendment; and, 

(c) Defendant's actions are the proximate cause of a violation of Intervenors/Plaintiffs' 

constitutional rights to due process and equal protection. 

77. Once the Department issues the MMTC registrations under the unconstitutional 

authority, the registrations/licenses vest and cannot be "unissued." 

78. Del Favero has no adequate remedy at law and will suffer harm if injunctive relief 

is not immediately issued. 

79. Del Favero will suffer irreparable harm because the law applies only to a specific 

class of private corporations, and although Del Favero has extensive knowledge and specialized 

resources for providing safe, high quality medical marijuana products to qualified patients in 

Florida, Del Favero is ineligible to receive the special privileges conferred under Section 

381.986(8)(a), Florida Statutes. 

80. Del Favero is likely to succeed on the merits of the underlying case. 

81. The balance of hardships weighs decidedly in Del Favero's favor. There is 

potentially significant, irreversible harm to Del Favero if the Defendants are not enjoined from 

issuing the MMTC registrations/licenses under the unconstitutional Final Regulations and 
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statute. Conversely, if this Court prevents the Department from unlawfully issuing the MMTC 

registrations, it would merely maintain the status quo. 

82. Finally, the public interest favors enjoining the Defendants from unlawfully 

issuing the MMTC registrations/licenses. It is also in the public interest that constitutional 

amendments that are overwhelmingly adopted by the citizenry, such as the Amendment, be 

enforced as written and not disregarded or diluted by those in government. 

WHEREFORE, Del Favero seeks a declaration that Section 381.986, Florida Statutes, 

and any rules adopted under its authority, conflict with the plain language and intent of the 

Amendment, impose impermissible restrictions on the rights protected by the Amendment, and 

are in derogation of the Defendants' constitutional duties under the Amendment, including entry 

of a judgment against the Defendants as follows: 

a. As a form of supplemental relief authorized by Section 86.061, Florida 
Statutes, and Rule 1.610, Fla. R. Civ. P., Del Favero requests that this Court 
grant a temporary and permanent injunction requiring the Department to 
commence registering MMTCs in accordance with the plain language of the 
Article X, Section 29. 

b. Del Favero requests that this Court conduct a hearing so that the Court may 
grant a temporary and permanent injunction preventing the Defendants from 
engaging in any of the unconstitutional acts specified above. 

c. Del Favero also requests an award of its attorneys' fees and costs, and such 
other and further relief as this Court may deem just, proper, and equitable. 

COUNT THREE - DECLARATORY RELIEF 
(Sections 26.012 86.011 and 120.60, Florida Statutes, and Article X, Section 29) 

83. Intervenor/Plaintiff realleges and incorporates by reference paragraphs 1-82 as 

though fully set forth herein. 

84. This is an action for declaratory relief to enforce Section 120.60, Florida Statutes. 

85. Del Favero filed a complete application to register as an MMTC. 
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86. The Department failed to notify Del Favero of any defects in its application 

within 90 days of the Department receipt of Del Favero's application. 

87. Del Favero timely filed a Notice to Claim Licensure by Default Under Section 

120.60(1), Florida Statutes which complied with the procedural requirements of Section 120.60, 

Florida Statutes. 

WHEREFORE, Del Favero seeks a declaration that Louis Del Favero Orchids, Inc. is 

entitled to a license by default to be registered as a Medical Marijuana Treatment Center 

pursuant to Section 120.60(1), Florida Statutes and a judgment against the Defendant declaring 

that Louis Del Favero Orchids, Inc. is a licensed and registered Medical Marijuana Treatment 

Center for all purposes under Florida Law. Del Favero also requests an award of its attorneys' 

fees and costs, and such other and further relief as this Court may deem just, proper, and 

equitable. 

COUNT FOUR - MANDAMUS RELIEF 
(Article V, Section 5(b) of the Florida Constitution) 

88. Del Favero realleges and incorporates by reference paragraphs 1-87 as though 

fully set forth herein. 

89. It is proper for a court to grant a writ of mandamus to compel issuance of a 

license or permit to a party entitled to such license or permit as a matter of law. See Alvarez v. 

Department of Professional Regulation, 546 So. 2d 726 (Fla. 1989). 

90. It is proper for a court to grant a writ of mandamus to compel issuance of a 

license when a state agency fails to act on an application for licensure within the time 

requirements provided in Section 120.60, Florida Statutes. See Florida Acad. of Cosmetic 

Surgery, Inc. v. State, Dept. of Health, Bd. of Med., 771 So. 2d 602,603 (Fla. 1st DCA 2000). 
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91. In addition to the power to issue writs of mandamus, circuit courts have the power 

to issue "all writs necessary or proper to the complete exercise of their jurisdiction." Art. V, § 

5(b ), Fla. Const. 

92. As asserted by the Department m its Motion to Dismiss Florigrown's First 

Amended Complaint: 

The law regarding mandamus relief is well-settled: 

In order to be entitled to a writ of mandamus, the petitioner must have a 
clear legal right to the requested relief, the respondent must have an 
indisputable legal duty to perform the requested action, and the petitioner 
must have no other adequate remedy available. The duty of the respondent 
in a mandamus action must be ministerial in nature, and not discretionary. 
A duty is ministerial when there is no room for the exercise of discretion, 
and the performance being required is directed by law. Mandamus is 
available only to enforce an established legal right, not to establish that 
right. 

Fla. Ag. for Health Care Admin. v. Zuckerman Spaeder, LLP, 221 So. 3d 1260, 1263 
(Fla. 1st DCA 2017) (quotation marks and citations omitted).6 

93. Because the Department failed to act on Del Favero's application to register as an 

MMTC within the time requirements of Section 120.60, Florida Statutes, the Department has 

waived its authority to exercise any discretion to determine whether Del Favero is entitled to 

register as an MMTC. 

94. Because the Department has waived its authority to exercise any discretion to 

determine Del Favero's entitlement to register as an MMTC, the only remaining actions available 

to the Department are ministerial. 

95. Because Del Favero is entitled to a default license and the Department has waived 

its authority to otherwise determine Del Favero's entitled to a license, Del Favero is entitled to a 

6 Motion to Dismiss First Amended Complaint, p. 4, Filing #74101869. 
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writ of mandamus compelling the Department register Del Favero as a Medical Marijuana 

Treatment Center. 

96. Because the Department's January 22, 2019 letter providesno point of entry to due 

process, Del Favero has no other adequate remedy available. 

WHEREFORE, Del Favero seeks a writ of mandamus ordering the Department to 

register Louis Del Favero Orchids, Inc. as a Medical Marijuana Treatment Center for all 

purposes under Florida Law. Del Favero also requests an award of its attorneys' fees and costs, 

and such other and further relief as this Court may deem just, proper, and equitable. 

DEMAND FOR A JURY TRIAL 

Del Favero demands a trial by jury on all issues so triable. 

PARKER HUDSON RAINER & DOBBS, LLP 

/s/ Seann M. Frazier 
Seann M. Frazier 
Florida Bar No. 971200 
Marc Ito 
Florida Bar No. 61463 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
mito@phrd.com 
(Counsel for Louis Del Favero Orchids, Inc.) 
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CERTIFICATE OF SERVICE 

I certify that on this 24th day of January 2019, a true and correct copy of this document 

was filed electronically with the Clerk of Court through the Florida Courts E-Filing Portal, which 

shall serve a copy via e-mail to all counsel of record, constituting compliance with Florida Rule 

of Judicial Administration 2.516(b ). 

/s/ Seann M. Frazier 
Seann M. Frazier 
Fla. Bar No. 97120 
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SEAM-l M. Fl'tAZIER 
PAF:TNER 

()IFECTO[AL 

(850) 68'1,,0-19'1 

TELE COPIER 

(678) 533-7716 

smf@phrd.com 

Ms. Courtney Coppola 
Department of Health 
4052 Bald Cypress Way 
Tallahassee, FL 32399 

LIMITED L!AIHLJTY i'AHTNERS!lll' 

ATTOR:\EYS AT LAW 

October 8, 2018 

RE: Registration of a Medical tv1arijuana Treatment Center 
Louis Del Favero Orchids, Inc. 

Dear lVIs. Coppola: 

Offl<XSlN: 

.A. r-Li\'J\ffA, (;coRGIA 

Tt•,l~LAHASSEr'2! Ftor:.:.rn,1x 

[ ,j 

0 

My firm and 1 represent Louis Del Favero Orchids, Inc,, a Florida corporation C'Dcl 
Favero"). This letter constitutes my client's registration to operate a lvlcdical Marijuana 
Treatment Center C'MMTC"), pursuant to Article X Section 29 (b )(5), representing the 
Amendment to the Constitution to the State of Florida ratified by voters on November 7, 2016, as 
referred to as Amendment 2 ("Amendment"). Pursuant to the Amendment, this letter registers 
Del Favero to acquire, cultivate, possess, process (including development of related products 
such as food, tincures, aerosols, oils or ointments), tnmsfcr, transpo1i, sell, distribute, dispense, 
or administer marijuana, products containing marijuana, related supplies, or educational 
materials to qualifying patients or their caregivers, 

Del Favero is a Florida corporation established for the purpose of operating a M:tv1TC 
within the State of Florida to make available and accessible medical marijuana fi)r safe use by 
qualifying patients. 

The Members and any employees or agents of Del Favero ,vill meet the requirements 
mandated by the Depmiment of Hea1th (the "Department") for level-2 background screening 
pursuant to Section 435.04 of the Florida Statutes, or any other background screening 
requirement of the Florida Department of Law Enforcement or any other designated approved 
vendor for fingerprinting. 

In order to satisfy the requirements regarding financial solvency, my client will provide 
any requested materials from a certified public accountant. My client will satisfy any fee 
requirements for the registration and provide any required bond for the registration. 

215 Soun! MONROE STREET/ SUITE 750 I TALLAHASSEE, FL/ 32301 

566195') 1 
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·-
Ms. Courtney Coppola 
Department of Health 
October 8, 2018 
Page 2 

The purpose of registration is to ensure the availability and safe use of medical marijuana 
by qualifying patients. Under Section 29 (d)(l)(c) of the Amendment, it is the duty of the 
Depmiment to promulgate regulations to ensure proper security, record keeping, testing, 
labeling, inspection and safety. Del Favero shall meet these requirements as follows: 

1. Del Favero will meet all requirements for security, inventory and control 
including, but not limited to, video surveillance, alanns, and physical ban-iers to control access. 

2. Del Favero will meet all record keeping requirements for inventory control, 
tracking and chain of custody, and will implement auditable software for seed to sale tracking as 
required. 

3. Del Favero will comply with testing requirements, including but not limited to, 
testing and maintaining batch samples for auditing by independent third parties. 

4. Del Favero will maintain records necessary to meet any labeling requirements 
such as a list of ingredients, THC content, and safety warnings. 

5. Del Favero will make its facilities, processes, and records available for inspection 
at any and all reasonable times. 

6. Del Favero considers the safety of its products and processes to be a paramount 
concern. Consequently, Del Favero will satisfy or exceed any safety requirement including but 
not limited to: (a) requirements for cultivating cannabis methodology; (b) requirements for 
dealing with medical marijuana as an invasive plant in the State of Florida; ( c) requirements for 
the best agricultural and handling practices; ( cl) requirements for professional personnel on staff 
licensed by the State as necessary to ensure that Del Favero is operating in accordance with the 
regulations of the Department. 

Del Favero will employ a licensed medical director to ensure the proper operation of its 
facilities, if required. 

Del Favero will satisfy all zoning requirements of the jurisdictions in which its facilities 
operate. 

Thus, as previously stated, this letter constitutes our registration for the operation of a 
MMTC and the acknowledgement and agreement by Del Favero to comply with the 
Constitutional Amendment and any reasonable regulations. Del Favero anticipates 
supplementing this registration with additional infonnation required by the Constitution. Finally, 
my client reserves its right to challenge any regulation that may conflict with the provisions of 
the Amendment or are unreasonable, 

417



Ms. Courtney Coppola 
Depmiment of Health 
October 8, 2018 
Page 3 

Thank you for your consideration to this matter. 

Sincerely, ~ 

~~'~ 
Semm M. Frazier 

cc: Agency Clerk 
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SEANN M, FRAZIER 
PARTNER 

01RECT CHAI. 

(t50) 1381-()191 

TELECOPIER 

f!,7'8) 533-7116 

smf@phrd.com 

Via Ham! Delivery 

Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399 

L!:'llln:n Ll.\1111.!TY P,\RT'>!•:Hslm' 
ATTORNns ,H LA\\ 

October 16, 20 l 8 

RE: Louis Del Favero Orchids, lnc. 
Application for Medical Marijuana Treatment Center 

Dear Madam"Sir: 

OFFICES IN 

ATUINTA, GioORGIA 

TAtLP,HA5SEE, FLOl'!u:JA 

r-,.."$ = = 

Cc 
,, 

....,J ~t' 
.-! 

:i=i,o - .. 1. 
::JI: 

C' 
LO r r,, .. 

.,. w 
:x;; a;) 

Please find enclosed Louis Del Favero Orchids, lnc.'s Application to be a Medical 
Marijuana Treatment Center and a check in the amount of $60,830.00. 

cc: Encl. 

:us SOUTII Mmmor,: STREET I Sunr,: 750 I T.,\l,l,,\IIASSlcE, FL f 32301 
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Part I 
Applicant: 

Name: 
LOUIS DEL FAVERO ORCHIDS, INC. 

------,i:;(Ni;a~m~e ~m~us~t h<be;;.th<he~s~am;:-e~a;::s:-.ith~e~n~am;:-e::-r=e:.-gis:;te=re=d~w:-:;:;it:;::--h :c:th-=-e -==st-==at-:-;e) _____________ _ 

TAMPA 33625-4005 Dept. of Agriculture Certificate Address: 6601 GANT ROAD 
--;S~tr---ee-:-t--;;-A-,-dd-;-re_s_s ------C-::-:i-ty-------Z-IP_C_o_de--

Mailing Address (if different): 215 S. MONROE ST., STE. 750 TALLAHASSEE 32301 
Street Address City ZIP Code 

Contact Name: SEANN FRAZIER ---------=------------

Phone Number: 
(850) 251-0083 

Email Address: 
smf@phrd.com 

----------- --------------

Medical Director: 

Name: Gregory Smith, M.D., M.P.H. 
----------------------------

Mailing Address: ---;~30:.5"2:.:.::W=·=-V_i_n_a_D_e_l_M_a_r _B_lv_d_. ___ S=t=-. _P_e_te_B_e_a_c_h __ 3_3_7_0_6 ____ _ 
Street Address City ZIP Code 

Phone Number: 
( 404) 451-4045 Email Address: MedicalMarijuana@Mail.com 

-----------

Florida MD or DO License Number: Florida License - #79048 September, 1999 

64ER17-2(1) 
Effective: 08/2017 
Form DH8013-OMMU-08/2017 Page 4 of 14 
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A. Provide certified documentation from the Florida Department of State or Florida 
Department of Revenue, as applicable under Florida law, demonstrating that the 
applicant has been registered to do business in the state of Florida for the previous 5 
consecutive years. 

B. Provide a certified copy of a valid certificate of registration used by the Department of 
Agriculture and Consumer Services pursuant to section 581.131, Florida Statutes. 

C. Provide a list of all owners, managers, officers, and board members indicating the date 
of each individual's most recent level-2 background screening. With each name, include 
their position or proposed position in the proposed MMTC. 

D. Is the applicant applying as a recognized class member of Pigford v. Glickman, 185 
F.R.D. 82 (D.D.C. 1999) ("Pigford'? or In Re Black Farmers Discrimination Litig., 856 F. 
Supp. 2d 1 (D.D.C. 2011) ("BFDL'1 and a member of the Black Farmers and 
Agriculturalists Association-Florida Chapter (Pigford Class Applicant)? 

□ Yes !XI No 

If yes has been selected, provide documentation evidencing membership in the Black 
Farmers Agriculturalists Association- Florida Chapter and qualification as a class 
member in Pigford or BFDL. If the Applicant is only applying for licensure as a Pigford 
Class Applicant, the Applicant does not need to provide the documents set forth in 
items A and B above. 

* Note that if the Applicant wishes to be considered as both a Pigford Class Applicant 
and a general Applicant, the Applicant must submit the documentation set forth in items 
A through D above. 

E. Does the Applicant own one or more facilities that are, or were, used for the canning, 
concentrating, or otherwise processing of citrus fruit or citrus molasses and will use or 
convert the facility or facilities for the processing of medical marijuana? 

!XI Yes □ No 

If yes has been selected, provide ownership documentation, certification from the 
Florida Department of Citrus and a description of how the property will be used. 

64ER17-2(1) 
Effective: 08/2017 
Form DH8013-OMMU-08/2017 Page 5 of 14 
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3 F~orida Annual Resale Certificate for Sales Tax I OfM3ft 
R. 10/12 

DfPAR'"fMENf OFR.c·.--rNUE THIS CERTIFICATE EXPIRES ON DECEMBER 31, 2013 

BusinBSs Nam§ and LpcationAddress LOUIS DEL FAVERO ORCHIDS INC 
6601 GANT RD TAMPA FL 33i25-4005 Qsirtificate .tl.itmber 39~8014873425m6 

This is to certify that all tangible persona! property pu,chased or rented, real property rented, or setvices purchased by the above business are boing 

purchased or rented for one of the following purposes: 
• Resale as tangible personal property. 

• Re-rental as real property 

• Incorporation as a :naterial, ingredient. or 

• Re-rental as tangible personal property, 
• incorporation into and sale as part of the repair of component part ot tangible peroonal property 

• Resale of services. 

langible p&rsonal property by a repa:r d8cciler. 
that is being produced for sale by Manufacturing, 

• Re-rental as transient rental property, 
compounding, or processing. 

This certificate cannot be reassigned or transferred. This certificate can only be used by the active registered dealer or its authorized employees. 

Misuse of this Annual Resale Certificate wl!I subject the user to penalties as provided by law. Use W9di Dt1ot f 
purposes. ~~---- -~-:L=?/~~ l3 Aut:1ori2sd Signature (Purchaser) 

(d:119) 

.Presented to: _______________________ 
_ \ (Insert nar1e of seller on photocopy} 

(da1e) 
Presented by: _ 
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4 Florida Annual Resale Certificate for 
OFM3i 

R. 10/1:.. 

THIS CERTIFICATE EXPIRES ON DECEMBER 31, 2014 

BusllJflSS Name and Location 8.ili1re.§§ 
LOUIS DEL FAVERO ORCHIDS INC 
6601 GANT RD TAMPA FL 336254005 

C~rtificat~mber 
39-801487J425d6 

This is to certify that all tangible personal property purchased or rented, real property rented, or services purchased by the above business are being 

purchased or rented for one of the following purposes: 

• Resale as tangible personal prope,ty. 
• Re-rental as rea! property. 

• Incorporation as a material, ingredient, or 

• lncorporation into and sa!e as part of the mpalr of 
component part of tangible personal property 

tangible persona! property by a repair dealer, 
that is being produced for sale by manufacturing, 

• Re-rental as tangible personal property. 

• Resale of services. 

" Re-rental as lransient rental property. 
compounding, or processing. 

This certificate cannot be reassigned or transferred. This certificate can only be used by the active registered dealer or its authorized empioyees. 

Misuse of this Florida Annual Resale Certificate wiH subject the user to penalties as provided by~~ sign_e~/,t 
resale purpoees. 

Presented to:_____________ 
_______ .. Presented by: _C£1t~~ _ 

(lrtsert name of seller on ph,:,tocopy) 
(date) 

Authortzoo Sig-,,"'"~';;;;---;--·;----·--~·;--:-:--:----
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j2015 Florida Annual Resale Certificate for Sales Tax 

THIS CERTIFICATE EXPiRES ON DECEMBER 31, 2015 DR-1 
R. 10/1 

LOWS PEL FAVERO ORCHU>S !NC 
6601 GANT RO TAMPA FL 33625-4005 

Certifk~are_ !\lumber 
39-8014873425-6 

By extending this certificate or the certificate number to a selling dealer to make eligible purchases of taxable property or services exempt from sales 

tax and discretionary sa!es surtax, the person or business named above certifies that the taY.ab!e property or services purchased or rented wW be, 

resold or re-rented tor one or more of the following purposes: 

• Rasale as tangible personal property. 
o Re-rental as tangible personal property. 
• Resale of services. • Re-rantal as commercial real property. 

"' incorporation into and sa!e as part of the repair of 

tangible personal property by a repair dealer. 

• He-rental as transient rental property. 

• Incorporation as a material, ingredient, or 
component part of tangible persona! property 

that is being produced for sale by manufacturing, 

compounding, or processing. 

Florida !aw provides for criminal and civil penalties for fraudulent use of a Florida Annual Resale Certificate. 
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THIS CERTIFICATE EXPIRES ON DECEMBER 31, 2016 LOUIS DEl FAVERO ORCHIDS INC 
6601 GANT RD TAMPA FL 33625-4005 

CertilicateNumbef 
39-8014873425-6 By extending this certificate or the certificate number to a selling dealer to make eligible purchases of taxable property or seN\r,es exempt from sales 

tax and discretionary sales surtax, the person or business named above certifies that the taxable property or services purchased or rented wlli be 

resold or re-rented for one or more of the following purposes: 

· 

• Resale as tangible personal property. 

• Re-rental as tangible personal propmty. 

• Resale ()f services. 
· 

• Re-rental as commercial re@! property. 

• Incorporation into and saie as part of the repair of 

tangibie personal property by a repair dealer. 

~ Re-ren¼! as transient. rental property. 

• Incorporation as a material, ingredient, or 

component part of tangible personal property 

that i:s b.iing produced for sale by rranufacturin9, 

compounding, or processing. 

Florida law provides for criminal anct civil penalties for fraudulent use of a Florida Annual Resale Certificate, 
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orida Annual Resale Certificate for Sales Tax 

-
.-

THIS CERTIFICATE EXPmEs ON DECEMBER 31, 2017 

FLORIDA fu)sin!;)SS N.0.LU§Lli!'ldj,...9_ratlon Addre@ 
LOWS DEL FAVERO ORCH!DS !NC 
13601 GANT RD TAMPA FL 33625-4005 

Certificate Nymber 39-8014873425-S 
By extending this certificate or the certificate number to a selling dealer to make eligible purchases of taxable property or services exempt from sales 

tax and discretionary sales surtax, the person or business named above certifies that the taxable property or services purchased or rented wilt be 

resold or re-rented for one or more of the following purposes: 

o Resale as tangilole personal property. 

• Re-rental as tangible personal property. 

• Resale of services. • Re-rental as commercial real property. 

• fnccrporation into and sale as part of the repair of 

tf!ngible personal property by a repair dealer, 

• Re-rental as transient renta! property, 

• Incorporation as a material, ingredient. or 

component part of tangible persomil proper1y 

that is being procJuced for sale by manufacturing, 

compounding, or processing. 

Florida !aw provides for criminal and civil penalties for fraudulent use of a Florida Annual Resale Certificate. 
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Florida Department of Agriculture and Consumer Services 

CERTIFICATE OF NURSERY REGISTRATION 

Section 581.131, F.S. and Rule 5B-2.002, F.A.C 
1911 S.W. 34th St. P.O. Box 147100, Gainesville, FL 32614-7100 (352) 395-4700 

ADAM H PUTNAM 
COMMISSIONER 

ISSUED TO: 

LOUIS DEL FAVERO ORCHIDS, INC. 
DEL FAVERO, LOUIS 
6601 GANT RD 
TAMPA, FL 33625-4005 

REGISTRATION NO.: 00865000 

THIS CERTIFICATE EXPIRES: 04/03/2018 

FEE PAID: $100.00 

DATE ISSUED: 03/17/2017 

B74109 

THIS IS TO CERTIFY that the nursery stock on the premises of the nursery shown hereon has 
been inspected for plant pests and meets at least the minimum requirements of Section 
581.131, Florida Statutes. 

THIS CERTIFICATE OF REGISTRATION MUST BE DISPLAYED or in the immediate possession of any 
person engaged in the sale or distribution of nursery stock. 

FDACS-08002 Revised 05/05 
ADAM H PUTNAM 

Commissioner of Agriculture 
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PART I-C 

The following except is confidential and found in the Bylaws of Louis Del Favero Orchids, Inc.: 

"Section 2.3 Background Screening. All officers, board members, and managers must submit to 

and pass a Level II background screening pursuant to Chapter 435, Florida Statutes." 

Name Office 

Daniel Grabowski (September 2017) President 

Louis Del Favero (September 2017) Vice President 

J. Gregory Smith (September 2017) Vice President 

David A. Vukelja, Jr. (September 2017) Secretary 

David A. Vukelja (September 2017) Treasurer 

All owners submitted to a Level II background screening in September 2017. 

All owners, along with board positions are also filling positions within the proposed C-Suite of 

MMTC, and are as follows: 

Dan Grabowski, COO 

J. Gregory Smith, CEO 

David A. Vukelj a, CFO 

Louis Del Favero, Cultivation Manager 

David A. Vukelj a, Jr., Cultivation Director 
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STATE OF FLORIDA 

DEPARTMENT OF CITRUS 
605 EAST MAIN STREET/ BOX 9010 / BARTOW, FLORIDA 33831 

w,:vw.FloridaCitrns.oro 

G. ELLIS HUNT, JR. SHANNON R. SHEPP 
EXECUTIVE DIRECTOR 
PHONE: 863-537-3999 

CHAIRMAN 
FLORIDA CITRUS COMMISSION 

September 25, 2017 

Processing facility 
3393 SR 580 
Safety Harbor, FL 

Via email: smf@phrd.com 

This letter is to certify that the above-referenced property has been licensed with both a 
registration certificate and a citrus fruit dealer license pursuant to sections 601.40 and 601.55, 
Florida Statutes, respectively, by the Florida Citrus Commission from the 1992-93 through the 
2006-07 season and, therefore, meets the requirements of a qualifying property under Florida 
Department of Health emergency rule 64ER17-2, effective 9/19/17, regarding the use of citrus 
facilities for the purpose of processing medical cannabis. 

If you have any questions or concerns, please contact me at the address above or at 
awiggins@citrus.myflorida.com. 

Sincerely, 

Alice P. Wiggins 
Florida Department of Citrus 
Legal Assistant 

Maximize consumer demand for Florida citrus products to ensure the sustainability and 
economic weil-being of the Florida citrus grower, the citrus industry and the State of Florida. 

The Florida Departml-::nt of Citrus is an E:qua! Opportunity Employer and Agency. 
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Prepared By and Return to: 
Trish Siophel an employee of: 
Republic Land and Title, Inc. 
4 l 7 5 Wood lands Parkway 
Palm Harbor, FL. 34685 
File Number: l 7- l 240 OR 

Warranty Deed 

Made this_ 1 /";;, day of C)~J o bev ,)_()\ 9-A.D. By JEANNE M. SEVERS AND HUGH B. SEVERS II, WIFE AND 
HUSBAND, INDfVIDUALLY AND AS TRUSTEE OF THE JEANNE M. SEVERS LIVING TRUST AGREEMENT DA TED 
SEPTEMBER 24, 2014, whose address is: 2091 N. Point Alexis Drive, Tarpon Springs, florida 34689, hereinafter called the grantor, to 
LOUIS DEL FAVERO ORCHIDS, INC., A FLORIDA CORPORATION, whose address is:ATTN: DAVID VUKELJA: 595 WEST 
GRANADA BLVD STE. L, Ormond Beach, Florida 32174, hereinafter called the grantee: 

(Whenever used herein the term "granlor" and "grantee" include all the parties to tlm instrument and the heirs, legal representatives and assigns of 
individuals, and the successors and assigns of corporations) 

Witnesseth, that the grantor, for and in consideration of the sum of Ten Dollars, ($10.00) and other valuable considerations, 
receipt whereof is hereby acknowledged, hereby grants, bargains, sells, a liens, remises, releases, conveys and confirms unto the grantee, 
all that certain land situate in Pinellas County, Florida, viz: 

The East 250 feet of the West 3 IO feet of the North 493 feet of the West 1 /2 of the Northeast l /4 of the 
Northeast 1/4 of Section 28, Township 28 South, Range 16 East, Pinellas County, Florida, LESS the 
North 33 feet thereof, LESS ALSO that portion thereof described in instrument recorded in Official 
Records Book 12009, Page 2609, of the Public Records of Pinellas County, Florida. 

Parcel ID Number: 28-28-16-00000-l 10-0300 

Said property is not the homestead of the Grantor(s) under the laws and constitution of the State of Florida in that neither 
Grantor(s) or any members of the household of Grantor(s) reside thereon. 

Together with all the tenements, hereditaments and appurtenances thereto belonging or in anywise appertaining. 

To Have and to Hold, the same in fee simple foreveL 

And the grantor hereby covenants with said grantee that the grantor is lawfully seized of said land in fee simple; that the grantor 
has good right and lawfui authority to sell and convey said land; that the grantor hereby fully wan-ants the title to said land and wi!I defend 
the same against the lawful claims of all persons whomsoever; and that said land is free of all encumbrances except taxes accruing 
subsequent to December 3 l, 20 I 6. 

DEED lndividual Warranty Deed - Legal on Face 
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Prepared By and Return to: 
Trish Stophe! an employee of: 
Republic Land and Title, Inc. 
4175 Woodlands Parkway 
Palm Harbor, FL. 34685 
File Number: 17-1240 OR 

In Witness Whereof, the said grantor has signed and sealed these presents the day and year first above written. 

Signed, sealed and delivered in our presence.· 

Witne,s Printed Name /i1AJ)-/i 

...... , .. ....,\, ~ ,.. _...JJJ . /L--"'/' 

__ .. ~df:iL:.U,i..iJ~ /L/ 1 ::_;_IL./~ ji-!._· _______ (Seal) 
JEANNE M. SEVERS, INDIVIDUALLY AND AS TRUSTEE 
OF- THE JEANNE M. SEVERS LIVING TROST 
AGREEMENT DATED SEPTEMBER 24, 2014 
Address: 209 l N. Point Alexis Drive, Tarpon Springs, Florida 
34689 

< -{~~ - ('', -~ 

/~-.i•m·· ··"'-~ n , . // 
L·I'/ I ' ) ✓;;_ ' , 
'~ '\_j , ;,_. \') ~- 0 --·t-:c ____________ (Seal) 

·~;: ~. -~ >. \ _ r,_ C \ ,.,[ \ HUGH-~. SEVERS Il, INDIVIDUALLY AND AS TRUSTEE 
Witness Prmted Narne](~Tr _\ (\ t c_;,__ C,h\r\ J\ Ci.f'\e.\ OF THE1JEANNE M. SEVERS LIVING TRUST 

"1 AGREEMENT DATED SEPTEMBER 24, 2014 

·,,. ---~\ c,. . ·- c····· 11 -r 
State of 

7 
-- • ·.::\ \ • l::,~_,, 

Address: 2091 N. Point Alexis Drive, Tarpon Springs, Florida 
34689 

County off)\ \r~ \Ct.~:> 
The foregoing instrumem was acknowledged before me this _\CJ_, day ofC":t· .tc)\-yz r' Cfby JEANNE M. SEVERS, 
INDIVIDUALLY AND AS TRUSTEE OF THE JEANNE M. SEVERS LIVING TRUST AGREEMENT DATED SEPTEMBER 24, 
2014 AND HUGH B. SEVERS II, INDIVIDUALLY AND AS TRUSTEE OF THE JEANNE M. SEVERS LIVfNG TRUST 
1\GREEMENT DATED . SEPTEMBER 24, 2014, who is/are personally known to me or who has produced 
·Luc. \ .. \ (1'-f" f) ,~e_~--as identification. 

DEED lndividua! Warranty Deed - Legal on Face 

432



Part Ill 
Completed applications must be hand delivered to the Department of Health at 4052 Bald 
Cypress Way, Tallahassee, Florida 32399, during normal business hours 1 but no earlier than 
10:00 a.m .• Eastern Time, on the date the Department of Health begins accepting applications 
and no later than 5:00 p.m., Eastern Time, on the last date upon which the applications are 
accepted. Applications submitted after 5~00 PM Eastern Time on the final day of the 
application period will be denied. 

The application MUST include: 

1. A non-refundable $60,830.00 application fee in the form of a money order or cashier 1s check 
made payable to the Florida Department of Health; 

2. A list of ALL materials for which the applicant claims ANY public records exemption, including 
a specific legal citation to the exemption; and 

3. A full proposed redacted version of the application, if applicable. 

The completed application, along with supporting documents must be submitted on a thumb 
drive. Applications ~ubmitted in hard copy form will be denied, 

The undersigned applicant/representative hereby agrees to operate the MMTC described in this 
application ln accordance with the requirements of section 381.986, Florida Statutes, and all 
Department of Health rules and regulations. 

The information contained in this application and the attached addendums required, which serves as 
a basis for licensure 1 is true and correct. I understand that any misrepresentation of the facts in this 
application, ;!,C-failure to comply with the requirements of statutes, regulations 1 and rules 1 is grounds 
for denial 91" revocation of Medical Marijuana Treatment Center approval. I understand that knowingly 
making J;(false statement in writing with the intent to mislead a public servant in the performance of 
his ~r Jer offjcial duty is gµilty ofl misdemeanor of the second degree, punishable as provided in 
sections 7 ., 82 o~,775. 83, F,J9n tatutes. 

I I 1/)11 & 
1 
/Jj , o !rs-/,.5 

· igflat e of :App · an , R pr , en tive Date 7 Li ____ _J • l----
Name of Applicanl/Rei,resentative (print or type): ,D '!11,'£ fl t/ ,.._ & • U" 

64ER17-2(1) 
Effective: 08/2017 
Form DH8013-0MMU-08/2017 Page 14 of 14 
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Part HI, 2. 

List of Materials For Which Applicant Claims Exemption From Public Disclosure 

Part II, Sections 2 through 16 of the application are exempt from public disclosure because they 

are confidential trade secrets. 

Legal Citation: § 815.045 Fla. Stat. (2018). Section 815.045, Florida Statutes "should be read to 

exempt from disclosure as public records all trade secrets as defined in [s. 812.08l(l)(c), F.S.] .. 

. " Sepro Corporation v. Florida Department of Environmental Protection, 839 So. 2d 781, 785-

787 (Fla. 1st DCA 2003), review denied sub nom., Crist v. Florida Department of 

Environmental Protection, 911 So. 2d 792 (Fla. 2005). 

5674966_] 
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Part II - Section 1 - Technical Ability: Cultivation Knowledge and Experience 

I .a Experience and knowledge related to: a. Introducing new varieties of plants in Florida 

The applicant team includes a Nursery Director (ND) and Edible Plant Specialist (EPS) 

with extensive experience introducing new varieties of plants to both climate-controlled 

greenhouses and outdoor groves and gardens in the Tampa area. Applicant has 

international expertise in the limited importation of new species and the development of a 

more robust multi-year program to propagate new proprietary flower species from seed. 

The Applicant's EPS, as the operator of a plant nursery with over 50 varieties of fruiting 

plants and trees as well as vegetables, herbs and teas designed for human consumption 

into the Florida environment. 

l.b Since 1981, Applicant's ND has managed hundreds of acres of climate-controlled 

greenhouses designed to house a variety of vegetation for both wholesale and retail 

markets. These plants are native to South and Central America, Southeast Asia, Africa, 

with many cultivation challenges such as disparate environmental requirements, 

temperature, light intensities, fertilization, pest, and disease susceptibility and growth 

rate. The ND's commitment to the successful care of the plants has resulted in 

unparalleled service focused around the education and consulting to ensure client success. 

2. Regional cultivation knowledge and experience, including growing in high humidity 

environments. The climate and resources of the Gulf Coast of Florida require careful 

consideration as the Applicant plans, builds and manages the state-of-the-art cultivation 

facility designed to grow medical marijuana in highly managed and controlled 

environmental conditions. The Applicant's Director of Cultivation (DC), Nursery 

1 
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Part II - Section 1 - Technical Ability: Cultivation Knowledge and Experience 

Director (ND) and Edible Plant Specialist (EPS) have the knowledge and experience to 

manage the unique environment and will work together to optimize environmental 

conditions within the cultivation greenhouses. The ND's decades of experience working 

with non-native plants in the Tampa area coupled with the experience to care for non

native plants makes the Applicant well qualified to meet the regulatory expectations of a 

cannabis cultivation facility. Additionally, the EPS has, for decades, lived, worked, 

operated farms and trained others in Florida with special emphasis on the unique 

environmental conditions of the state. Applicant's ND and EPS have extensive 

experience with the guidelines by the Florida Department of Agriculture and Consumer 

Services Division of Plant Industry, and are well versed in the plant inspection process, 

the standards required, and the phytosanitary certification process. 

3.a The Applicant's team of cannabis experts and horticultural experts has propagated 

orchids, vegetables, tea, herbs, fruiting trees and plants as well as marijuana for medical 

use in a regulatory environment. This team of experts, with more than 100 years of 

expenence and expertise managing propagation operations, have the institutional 

knowledge to ensure environmental, personnel, and product safety, while keeping 

accurate records, assessing the success of the propagation operations, and making 

changes to ensure best outcomes for plant genetics, breeding, and consistency and safety. 

3.b Genetic modification or breeding; The Applicant's DC has over a decade of 

experience with the breeding of cannabis for medical efficacy, stability of desired genetic 

traits and exploiting both sexual and asexual techniques to best affect crop medical 

2 
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Part II - Section 1 - Technical Ability: Cultivation Knowledge and Experience 

benefit and crop yield. The DC has the technical skill to implement a pollination 

program and manage the data collection and assessment that is vital to make that program 

successful. The DC, in conjunction with the Medical Director, will engage in consistent 

evaluation and reevaluation of the breeding program to meet patient need. 

3 .c The Applicant's DC has over a decade of indoor cultivation experience, controlling 

environmental conditions, mitigating the risk of potential contaminants through effective 

environmental controls. The DC will train all personnel to decontaminate before entering 

the cultivation facilities and how to appropriately protect the plants from outside 

contaminants. Cultivation personnel will have the necessary training to ensure protection 

of the plants from common contaminants. The floors will be concrete with proper 

drainage and noise controls. In the event of disease or infestation, plants will be 

quarantined if appropriate or destroyed if necessary; any actions outside of the normal 

nutrient plan and cultivation cycle will be documented both in the track and trace 

software and written on site. Pathogens, bacteria, mold and/or other fungi can 

contaminate the workplace and affect both the efficacy of the cleanroom and the health 

and safety of the cultivation staff. All cultivation staff will be trained on OSH Act, 

sanitation requirements, and other cultivation Standard Operating Procedures (SOPs), 

including the proper use of protective equipment. 

3.d The Applicant's EPS is the founder and president of a company that sells sustainable 

horticultural products and operates a plant nursery with over 50 varieties of fruiting 

plants such as citrus and olives tree, teas, vegetables, and herbs according to organic 

3 
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Part II - Section 1 - Technical Ability: Cultivation Knowledge and Experience 

standards for human consumption. The EPS has knowledge and expenence m the 

regulatory apparatus and compliance requirements and is a former Assistant Plant 

Pathologist and Plant Protection Specialist for the Florida Department of Agriculture. 

3 .e & f With regard to standards for cultivation as promulgated by the American Herbal 

Pharmacopoeia (AHP) and the American Herbal Products Association (AHP A) and with 

guidance from the USDA, the Florida Department of Agriculture, and industry groups, 

the Applicant will establish written SOPs to promote good agricultural and handling 

practices that will include all aspects of the process of propagation, tissue culture and 

micropropagation, seed germination, creation of mother plants, vegetative stage of plant 

production, fertilizer usage, the flowering stage plant production, harvesting plants, 

curing cannabis flowers, handling waste products, good hygiene and the protective 

clothing as necessary to protect products and staff from exposure to any potential 

contaminants at the cultivation facility. 

3.g The Applicant's DC has extensive experience tracking each plant, batch and lot and 

plans to employ this knowledge utilizing new technologies that have become available 

for this purpose. Tracking will be facilitated through perpetual inventory controls and 

comprehensive and trainings for all cultivation staff will be ongoing. Applicant will 

ensure a robust inventory control plan is designed throughout the lifecycle of the plant, 

plant waste, and final product. Accordingly, all Cultivation Staff will be trained by the 

DC on the perpetual inventory control system. 

4 
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SEANN M, FRAZIER 
PARTNER 

DIRECT DIAL 

(850) 681-0191 

T~LECOPIER 

(678) 533-1716 

sml@phrcH:om 

Via Hand Delivery 

Agency Clerk 
Office of the General Counsel 
Florida Department of Health 

LIMlT£D LIABILITY PARTNERS!!II' 

ATTOR'.'ltYS AT LA\\ 

January 17, 2019 

2585 Merchants Row Blvd, Suite 110 
Tallahassee, FL 32399 

RE: Louis Del Favero Orchids, Inc. 

0FFIC!:S IN: 

ATI.ANTA,, GEORGIA 

T AL1.AHASSEE, FLOR1PA 

r I l 

¾-0 

( , ,_, 
[ ' 
{ 

-i 

:::,. 
fl /. -- .. ::~.J -""' 
C 
( . 
! . LJi 
~ . co ..... 

Notice to Claim Li censure by Default Under Section 120.60( 1 ), Fla. Stat 

Dear Agency Clerk, 

I represent Louis Del Favero Orchids, lnc. {'1Del Favero") and am authorized to make this 
filing on Del Favero's behalf. Del Favero filed a complete application (''Application") to become 
a Medical Marijuana Treatment Center ("MMTCn) on October 17, 2018. A date-stamped cover 
letter of this application is attached. Del Favero has received no notices or communications from 
the Department of Health regarding the status of Del Favero's Application. 

Del Favero files this notice to claim licernmre by default under Section 120.60( 1 ), Florida 
Statutes. By this filing, Del Favero notifies the agency clerk of Del Favero's intent to rely upon 
the default license provision of Section 120.60(1 ), Florida Statutes. Del Favero intends to take 
action based upon this default license after receipt of this notice by the agency clerk. 

Best Regards, 

J~~ ~.f/Y 

~ CI-:, Sa..... fu1t.u,, ) 
Seann M. Frazier 1 I - J 

215 SOUTII MONROE Snu..:ET / SUITE 750 I TALLAIIASSEE, FL/ 32301 
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SEANtl M FRAZIER 
PAATtlER 

OfflECT D!Al 

(850) 681•0Hl1 

TELECOPl!:fi 

{678) 533.7715 

i.rn!@phrd com 

Via Hand Delivery_ 

Florida Department of Health 
4052 Bald CYPrcss Way 
Tallahassee, Florida 32399 

LI~! !Tl- ll l..UUI 1,11"\ 11,\llT'.\l H!>!lll' 
ATTORNt.\S ,\TL\\\ 

October 16, 2018 

RE: Louis Del Favero Orchids, Inc. 
Application for Medical Marijuana Treatment Center 

Dear Madam1Sir: 

ATV.ln'A, GeoRGfA 

TA,V.HA~SE!t FlOR•OA 

,-...:i 
("'~ c:::) 
,; = -n 

0 
('"') n 
!"'ti -! 
r. 
-:1 -.J 
--{ 

.....; 

..... :;::i,, -r1 r-i :x 
("' 

~. 
r' I..O rr 
[:! 

.. ~< 

-· c...) t :;:::;; CD ::c 

Please find enclosed Louis Del Favero Orchids, inc!s Application to be n Medical 
Marijuana Treatment Center and n check in the amount ofS60,830.00. 

Sincerely, 

1-::~-~ 

ce: Enc:l. 

:215 SoUTII l\lo:-. ltof. STll.l:.ET I Sun E 750 I TA LLAIIASSU•:. FL I .3230 l 
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Mission: 
To protect, promote & improve the health 
of all people in Florida through integrated 
state, county & community efforts. Floria~ 

HEALTH 

Ron Desantis 
Governor 

Vision: To be the Healthiest State in the Nation 

Via Email Delivery To: SMF@phrd.com 

Seann M. Frazier 
Parker Hudson Rainer & Dobbs 
215 South Momoe Street 
Suite 750 
Tallahassee, Florida 32301 

Mr. Frazier 

January 22, 2019 

This responds to your letter addressed to the Department of Health's Agency Clerk on January 
17, 2019, regarding Louis Del Favero Orchids, Inc. (Del Favero). 

On October 8, 2018, the Department received a three-page letter from you on behalf of Del 
Favero requesting registration as a Medical Marijuana Treatment Center pursuant to Article X, Section 
29, of the Florida Constitution. Nothing additional accompanied that letter. Then, on October 17, 2018, 
the Department received what Del Favero purported to be an application for registration as a Medical 
Marijuana Treatment Center containing information purporting to comply with the Department's 
Constitutional Regulation 2-1.01. A check for $60,830.00 was also enclosed. 

Within the Constitutional Regulation, the Department specifically and expressly provided that it 
would publish notice to the public of when the Department will begin accepting applications along with 
a deadline to submit applications for registration as a Medical Marijuana Treatment. No such dates or 
deadlines have been published by the Department yet. Thus, there has not been, nor is there any, open 
application period. Accordingly, Del Favero's purported application was premature, untimely, and did 
not trigger any obligation for the Department to take action. 

Your letter purports to give notice under section 120.60(1), Florida Statutes, of Del Favero's 
intent to rely on default licensure. Because Del Favero's request was made pursuant to Article X, 
Section 29 of the Florida Constitution, chapter 120, Florida Statutes, is entirely inapplicable. Any 
argument to the contrary is erroneous and contradicts Del Favero's representations to the Circuit Court 
of the Second Judicial Circuit in paragraph 31 of Del Favero' s Complaint in case number 2017-CA-
2549. 

Furthermore, on May 1, 2018, the Department attempted to adopt proposed Rule 64-4.002, 
Florida Administrative Code, to implement its statutory obligations under section 381.986, Florida 
Statutes. Although that proposed rule was obviously subject to the provisions of chapter 120, Florida 
Statutes, your client, Del Favero, filed a petition challenging the validity of that proposed rule on June 1, 
2018 -- well before your client attempted to gain Ii censure through the Constitutional Regulation in 

Florida Department of Health 
Office of the General Counsel 
4052 Bald Cypress Way, Bin A-02 • Tallahassee, FL 32399-1701 
PHONE: 850/245-4005 • FAX: 850/413-8743 
FloridaHealth.gov 

■ Accredited Health Department 
Public Health Accreditation Board 
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October 2018. Because that proposed rule is currently the subject of an ongoing rule challenge 
proceeding, it was not filed for adoption and has not become effective. 

It is worth noting that cannabis remains illegal in Florida and cannot be grown, processed, 
dispensed, or sold, in this state unless approved by the Department and within the confines of applicable 
law. Del Favero does not hold any license or other registration under section 381.986, Florida Statutes, 
or any other law and therefore is not authorized or approved by the Department to operate as a Medical 
Marijuana Treatment Center. Del Favero should govern itself accordingly. 

Louise Wilhite-St Laurent 
General Counsel 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

LOUIS DELFAVERO ORCHIDS, INC. 

Petitioner, 

V. 
Rendition No.: DOH-19-0107-FOI-HO 
DOH Case No. 2019-0098-B 

FLORIDA DEPARTMENT OF 
HEALTH, 

Respondent. 

AMENDED FINAL ORDER DISMISSING PETITION 

This matter is before the Department of Health ("Department") for consideration 

of Petitioner's Amended Petition for Administrative Hearing filed on May 22, 2019.1 

Findings of Fact 

1. The Amended Petition is attached to this Order and incorporated herein as 

exhibit A (minus the eight final orders that were not included, attached or 

incorporated as Exhibit A to the Amended Petition) for ease of reference in reading 

the reasons for this dismissal in this Order below. 

2. On April 16, 2019 the Department entered a Settlement Agreement (Joint 

Settlement Agreement or JSA) with eight separate entities, who were applicants for 

Dispensing Organization registrations under Section 381.986 (5), Florida Statutes 

(2014). 

3. The JSA resolved pending litigation of the Department's denial of these 

applications. The applicants who were parties (Party Applicants) to the JSA were: 1. 

1 This amended Final Order is to correct and replace the attachment to the Final Order filed on August 5, 2019. 
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Spring Oaks Green Houses Inc., DOH case no.2018-0172; 2. Red.land Nursery, Inc., 

DOH case no. 2018-0173; 3. Dewar Nurseries, Inc. DOH case number 2018-0174; 4. 

Tree King- Tree Farm, Inc., DOH case no. 2018-0188; 5. Perkins Nursery, Inc., DOH 

case no. 2018-0190; 6. Bill's Nursery, Inc., DOH case no. 2018-0197; 7. Del.eon's 

Bromeliads, Inc., DOH case no. 2019-0047; 8. Hart's Plant Nursery, Inc., DOH case 

no. 2019-0076. 

4. The JSA, with attachments is attached to this Order and incorporated 

herein as exhibit B. 

5. Among other terms of the JSA, every Party Applicant agreed to and did 

dismiss their pending Petitions for Hearing, with prejudice within two 2 business 

days of April 16, 2019. 

6. In exchange for this and other promises the JSA required the Department 

to enter a Final Order issuing a MMTC license to each of the Party Applicants within 

ten days after all of the Party Applicants filed their respective Petition dismissals 

with prejudice. The Department complied with this requirement. 

7. Petitioner filed a Petition for hearing on April 18th 2019, in opposition to 

the Department's complying with its JSA responsibilities by issuing MMTC licenses 

within 12 days of the JSA becoming effective. The Petition was dismissed by the 

Department without prejudice to refile. On May 22, 2019 Petitioner filed the 

attached Amended Petition. 

8. In its prayer for relief in the Amended Petition the Petitioner is ultimately 

seeking the Department to repudiate, rescind, cancel or breach the JSA by 

withdrawing the Final Orders the Department issued granting MMTC licenses to the 

2 
446



eight Party Applicants. The relief Petitioner is seeking affects the substantial 

interests of all the JSA Party Applicants as well as those of the Department. 

9. The Petitioner filed appeals of the eight final orders issued by the 

Department on April 19, 2019. The appeals are pending over the validity of the 

Department's actions in issuing the licenses, which is the same subject matter as 

alleged in the Petition. 

Conclusions of Law 

1. The remedy Petitioner is seeking would necessitate that the Department, 

as a Party to the JSA, take official action to unilaterally change, repudiate or rescind 

the JSA. This will involve actions, the determination of the validity of which, are 

exclusively the province of the Courts. See. Peck Plaza v. DBPR, 371 So. 2d 152, at 

154, (Fla 1st DCA 1979), Gurisdiction to interpret condominium contracts is vested 

solely in the judiciary), and see. Eden Isles Condo. Assoc. v. DBPR, 1 So. 3d 291, at 

293, (Fla. 3d DCA 2009) quoting, Lennar Homes, v. DBPR, 888 So. 2d 50, at 54-55, 

(Fla. 1st DCA 2004), we know of no statute which confers authority on the division 

to declare a party's contract void. Eden Isles, 1 So. 3d at 293. Further, the remedy 

Petitioner is seeking will require the employ of equitable considerations as well as 

possible resort to equitable remedies, such as a recommended order advising or 

requiring, see, §120.57 (1) G) Fla. Stat. (2018), the Department to unilaterally rescind 

the JSA. See. Biltmore v. Fla. Dept. of Gen. Serv. 363 So. 2d 851 at 854, (Fla. 1st DCA 

1978) (Administrative agency may not exercise power which is basically and 

fundamentally judicial, such as grant of an equitable remedy. It violates separation 
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of powers). The remedy Petitioner is seeking can only be provided by a court. 

Biltmore. at 854, Art. II§ 3, Fla. Const. 2 

2. The Petitioner now has pending appeals of the eight final orders issued 

under the JSA on April 19, 2019. The appeals are pending before a Florida Appellate 

Court. The Petitioner cannot maintain this action while an Appellate Court has 

jurisdiction over the issues of fact and law that are also at issue in this proceeding. 

See. Veinerv. Veiner, 364 So. 2d 834 (Fla. 3d DCA 1978), Wileyv. W.J. Hogson Co. 

105 So. 126 (Fla. 1925). 

For the foregoing reasons the Amended Petition is dismissed with 

prejudice. 

DONE and ORDERED this 

Tallahassee, Florida. 

COPIES FURNISHED TO: 

For Petitioner 

Seann Frazier, Esq. 
sfrazier@phrd.com 
Marc Ito, Esq. 
mito@phrd.com 
Kristen Bond, Esq,. 
Kbond@phrd.com 

0 
By:('------'-'__,__-=----'--------==-=~--+l-----''----"-_,,__ 

Michele Tallent 
Deputy Secretary for Op rations 
Florida Department of Health 

Parker Hudson Rainier & Dobbs, LLP 
215 South Monroe Street 
Suite 750 
Tallahassee, Florida 32301 

, 2019, in 

2 In the Petition, Petitioner appears to allege that the citrus preference available under§ 381.986 (8) (a) 
Florida Statutes is no longer available. Although irrelevant to this inquiry, the citrus preference outlined 
in § 381.986 (8) (a) remains available. 
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For Respondent 

Michael J. Williams 
Chief Legal Counsel 
Florida Department of Health 
4052 Bald Cypress Way, Bin Ao2 
Tallahassee, FL 32399-1703 
E-mail: Michael.williams@flhealth.gov 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing ORDER, IJi,s been Zfj ~f J· Mail and by E-mail to each of the above named persons this _qJ!:,day of 
2019. 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

LOUIS DELFAVERO ORCHIDS, INC. 

Petitioner, 

v. 

DEPARTMENT OF HEALTH, 

Respondent. 
------------------'/ 

2Dt9l/Y 22 PH 2: 25 

Case No.: 2019-0098 

AMENDED PETITION FOR FORMAL ADMINISTRATIVE HEARING 

Petitioner Louis Del Favero Orchids, Inc. ("Del Favero"), pursuant to sections 120.569 

and 120.57, Florida Statutes, Florida Administrative Code Rules 28-106.201 and 28-106.301, 

and the Department of Health's ("the Department") Order of Dismissal Without Prejudice dated 
May 8, 2019, hereby amends its petition for a formal administrative hearing to contest the 

Department's action approving the issuance of eight Medical Marijuana Treatment Center 
("MMTC") licenses to the following entities: Spring Oaks Greenhouses, Inc.; Redland Nursery, 

Inc.; Dewar Nurseries, Inc.; Tree King-Tree Fann, Inc.; Perkins Nursery, Inc.; Bill's Nursery, 

Inc.; DeLeon's Bromeliads, Inc.; and Hart's Plant Nursery Inc. In support thereof, Del Favero 
states as follows: 

PRELIMINARY STATEMENT 

FTG Development, Inc. ("FTG") and Del Favero filed a Petition for Administrative 

Hearing on April 18, 2019-the day before the Department issued eight separate Final Orders 
granting MMTC licenses to the above-mentioned entities. 1 Thus, at the time FTG and Del 
Favero filed its Petition for Administrative Hearing, the Department's action of granting of these 

1 These eight Final Orders are attached as "Composite Exhibit A." EXHIBIT 
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MMTC licenses was only a proposed agency action. The posture has now changed as a result of 

the Department issuing Final Orders. Nevertheless, Del Favero files this Amended Petition to 

preserve its right to challenge the Department's actions. 

PARTIES 

1. Del Favero is a Florida corporation. Del Favero's principal place of business is 

6601 Gant Road, Tampa, Florida. For purposes of service in this proceeding, Del Favero may be 

contacted through its counsel Seann M. Frazier and Marc Ito, Parker, Hudson, Rainer & Dobbs, 

LLP, 215 S. Monroe Street, Suite 750, Tallahassee, Florida 32301, (850) 681-0191, 

sfrazier@phrd.com. Del Favero has been registered to do business in the State of Florida for 

more than five years and possesses a valid certificate of registration issued by the Department of 

Agriculture and Consumer Services pursuant to Section 581.131, Florida Statutes. Del Favero 
has the ability to cultivate and produce medical marijuana, and otherwise qualifies to apply for 

licensure as a medical marijuana treatment facility. See § 981.3 86(8)(b) 1. - 7 ., Fla. Stat. 

2. The Department is an executive branch agency of the State of Florida created 
pursuant to section 20.43, Florida Statutes, and is the agency affected by and Respondent to this 

Petition. The Department's address is c/o Office of General Counsel, 4052 Bald Cypress Way, 
Tallahassee, Florida 32399. 

BACKGROUND 

3. In November 2016, the Florida Medical Marijuana Legalization Initiative, also 

known as Constitutional Amendment 2, was passed overwhelmingly by Florida voters. It was 
later codified in Article X, Section 29 of the Florida Constitution (the "Amendment"). 
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4. The Amendment enshrines in the constitution a new category of business entities 

to engage in the lawful cultivation, production, and/or distribution of medical marijuana to 

qualifying patients, known as Medical Marijuana Treatment Centers ("MMTCs"). 

5. The Amendment placed an affinnative duty on the Department "to promulgate 

regulations in a timely fashion." Art. X, § 29(d), Fla. Const. 

6. Article X, section 29 also provided in unambiguous language that the Department 

shall begin registering MMTCs no later than nine (9) months after the effective date of the 

Amendment. Art. X, § 29(d)(2), Fla. Const. 

7. Significantly, the Amendment explicitly states that, if the Department does not 

commence registration of MMTCs within nine months after the effective date of the 

Amendment, any Florida citizen shall have standing to seek judicial review to compel 

compliance with Defendants' Constitutional duties. Art. X, § 29( d)(3 ), Fla. Const. 

8. The Amendment took effect on January 3, 2017. 

9. During the Special Session convened from June 7, 2017 to June 9, 2017, the 

Florida Legislature enacted Senate Bill No. 8-A, described as "an act relating to the medical use 

of marijuana." This act became effective June 23, 2017, as chapter 2017-232, Laws of Florida, 

later codified as Section 381.986, Florida Statutes (2017) ("Implementing Statute"). 

10. The Implementing Statute was lengthy, detailed, and provided extensive 

instruction to the Department as to how to create and regulate the medical marijuana market in 

Florida. 

11. Section 3 of Chapter 2017-232, Laws of Florida, amended Section 381.986, 

Florida Statutes. Under the law, a limited number of MMTC licenses were to be awarded to 
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applicants that qualify as MMTCs. Section 381.986(8)(a)2.c., Florida Statutes required the 

Department to issue ten (10) licenses for new MMTCs no later than October 3, 2017. 

12. Section 381.986(8)(a)3., Florida Statutes contains a preference to applicants that 

own citrus processing facilities. That statute provides as follows: 

Id. 

For up to two of the licenses issued under subparagraph 2., the department shall give preference to applicants that demonstrate in their applications that they own one or more facilities that are, or were, used for the canning, concentrating, or otherwise processing of citrus fruit or citrus molasses and will use or convert the facility or facilities for the processing of marijuana. 

13. Subsequent to the passage of Section 3 81.986(8), Florida Statutes, the Department 

promulgated Florida Administrative Code Emergency Rule 64ER17-2, effective September 19, 

2017.2 That Emergency Rule further clarified the manner in which a preference for MMTC 

applicants owning citrus processing facilities would be determined. 

14. To obtain the citrus preference, Del Favero contracted to purchase facilities that 

were used in citrus processing specifically for the purpose of converting those facilities for use in 

processing medical marijuana. Del Favero paid $775,000 for a citrus processing facility located 

at 3393 SR 580, Safety Harbor. Del Favero now owns that citrus processing facility. 

15. On October 8, 2018, Del Favero filed a notice of registration with the Department 

of Health. On October 17, 2018, Del Favero supplemented its notice of registration by filing an 

application to operate a Medical Marijuana Treatment Center along with an application fee in the 

amount of$60,830 (together referred to as "Del Favero's Application"). 

16. Section 120.60(1), Florida Statutes, provides that upon receipt of a license 

application, an agency "shall examine the application and, within 30 days after such receipt, 

2 The Emergency rules were proposed for repeal on March 7, 2018. 
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notify the applicant of any apparent errors or omissions and request any additional infonnation 

the agency is permitted by law to require." This section also states: 

Id. 

Any application for a license which is not approved or denied within the 90-day 
or shorter time period, within 15 days after conclusion of a public hearing held on 
the application, or within 45 days after a recommended order is submitted to the 
agency and the parties, whichever action and timeframe is latest and applicable, is 
considered approved unless the recommended order recommends that the agency 
deny the license. 

17. Section 381.986(8)(e)c., Florida Statutes, likewise provides that "[u]pon receipt of 

an application for a [MMTC] license, the department shall examine the application and, within 

30 days after receipt, notify the applicant in writing of any apparent errors or omissions and 

request any additional infonnation required." (Emphasis added.) See also § 381.986(8)(e)d., 

Fla. Stat. ("Within 30 days after the receipt of a complete application, the department shall 

approve or deny the application.") ( emphasis added). 

18. No public hearing was held or recommended order issued with respect to Del 

Favero's Application. 

19. To date, the Department has not notified Del Favero of any errors or omissions in 

Del Favero's Application or requested any additional information from Del Favero in support of 

Del Favero's Application, contrary to the plain language of sections 381.986(8)(e)c.-d. and 

120.60(1). 

20. Del Favero has complied with all of the requirements for issuance of a license as 

provided in section 120.60(1), Florida Statutes. 

21. Because the Department did not timely notify Del Favero of any deficiencies in 

Del Favero's Application, request additional information, or approve or deny Del Favero's 
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Application before January 15, 2019, Del Favero's Application is considered approved through 

default of the Department. See§ 120.61(1). 

22. On January 17, 2019, Del Favero notified the Department's agency clerk m 

writing of its intent to claim licensure by default under section 120.60(1 ), Florida Statutes. 

23. On January 22, 2019, the Department's General Counsel sent a letter to Counsel 

for Del Favero, in which the Department admitted that it took no action on Del Favero's 

application, as required by sections 120.60 and 381.986, Florida Statutes. The Department 

explained that it 

specifically and expressly provided that it would publish notice to the public of 
when the Department will begin accepting applications along with a deadline to 
submit applications for registration as a Medical Marijuana Treatment [sic]. No such dates or deadlines have been published by the Department yet. Thus, there 
has not been, nor is there any, open application period. 

24. The Department has yet to notify the public that it would begin accepting 

applications for registration as a MMTC. 

25. Notwithstanding, on April 19, 2019, the Department entered eight Final Orders, 

incorporating by reference a Joint Settlement Agreement, wherein the Department agrees to 

license eight applicants as MMTCs. 

26. These Final Orders came after the Department stated unequivocally in a prior 

administrative proceeding that at least six of these eight applicants did not qualify for a MMTC 

license under section 381.986(8)(a)2.a. Additionally, in that same prior administrative 

proceeding, the Department also unequivocally stated that only two licenses, from the statutory 

pool often, remained. See DOAH Case No. 18-4471, Dep't's Reply to Petrs. 'Joint Response to 

Sep. 7 Order, filed Sep. 24, 2018 at 13 ("That leaves only 2 licenses, if any at all, available for 
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Petitioners. Again, the Department contends none of the petitioners is qualified and that the 

remaining 2 licenses are to be awarded through a separate application batch."). 

27. The eight Final Orders entered by the Department on April 19, 2019, fail to 

explain how six of the eight applicants are now qualified for MMTC licenses. The Final Orders 

likewise fail to explain from where the six extra licenses came. 

28. The Final Orders issuing MMTC licenses to these eight applicants also came after 

the Department's January 22, 2019 letter to Counsel for Del Favero that Del Favero's Application 

was "premature" because the Department had yet to open the application period. 

29. The eight Final Orders entered by the Department on April 19, 2019, fail to 

mention when the application period opened. 

NOTICE OF AGENCY ACTION 

30. On or about April 18, 2019, Del Favero received Notice of the Department's 

Proposed Agency Action via a newspaper article that was published on that day. 

31. Additionally, because the Department recognized that Del Favero had a 

substantial interest in the issuance of those eight MMTC licenses, Counsel for Del Favero was 

included on the service list for each of the eight Final Orders issued the next day. 

DEL FA VERO'S SUBSTANTIAL INTERESTS 

32. Del Favero's Application constituted an application for registration as a MMTC 

under the applicable statutes and rules. 

33. Del Favero provided sufficient information in its Application to demonstrate that 

it was entitled to a MMTC license under the applicable statutes and rules. 

34. Del Favero qualifies for the citrus preference set forth in section 381.986(8)(a)3., 

Florida Statutes. 
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35. Del Favero 1s entitled to licensure by default pursuant to section 120.60(1), 

Florida Statutes. 

36. Alternatively, Del Favero is entitled to an opportunity to compete for licenses 

made available through section 381.986(8)(a)2., Florida Statutes. 

37. Section 381.986(8)(a)2., Florida Statutes, limits the number of MMTC licenses 

that the Department may issue. 

38. The Department's action approving the issuance of eight MMTC licenses 

adversely affects Del Favero's substantial interests because of the statutory limit on the number 

of MMTC licenses the Department may issue. Because of the limited number of MMTC 

licenses authorized by statute, the Department's action eliminates Del Favero's ability to receive 

the license made available in section 381.986(8)(a)2., Florida Statutes. 

39. Additionally, the Department has acknowledged that Del Favero's substantial 

interests are affected by issuance of these eight Final Orders, as the Department furnished a copy 

of the Final Orders to Counsel for Del Favero and provided Notice of Del Favero's Right to 

Judicial Review. 

DISPUTED ISSUES OF MATERIAL FACT 

40. Pursuant to Florida Administrative Code Rule 28-106.201, the disputed issues of 

material fact include, but are not limited to: 

a. Whether any of the eight applicants granted MMTC licenses via the Final 

Orders had a Final Rank within one point of the highest Final Rank in their 

respective regions under former section 381.986, Florida Statutes (2014); 
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b. Whether "Exhibit B" to this Petition is a true and accurate copy of the 

Florida Senate Committee on Appropriations Staff Analysis for Senate Bill 8-A 

(2017); 

c. Whether Spring Oaks Greenhouses, Inc., which, according to Exhibit B 

had a Final Rank of 2 .0417 in the Central Region, was within one point of Knox, 

which had a Final Rank of 5.5458; 

d. Whether Redland Nursery, Inc., which, according to Exhibit B had a Final 

Rank of 3 .17 50 in the Southeast Region and 4.4292 in the Central Region, was 

within one point of Costa in the Southeast Region, which had a Final Rank of 

4.4000, or Knox in the Central Region, which had a Final Rank of 5.5458; 

e. Whether Dewar Nurseries, Inc., which, according to Exhibit B had a Final 

Rank of 3.9542 in the Central Region, was within one point of Knox, which had a 

Final Rank of 5.5458; 

f. Whether Tree King-Tree Farm, Inc., which, according to Exhibit B had a 

Final Rank of 1.3583 in the Northwest Region, was within one point of Hackney, 

which had a Final Rank of3.6875; 

g. Whether Perkins Nursery, Inc., which, according to Exhibit B had a Final 

Rank of 2.1167 in the Southwest Region, was within one point of Alpha, which 

had a Final Rank of 4.1042; 

h. Whether Bill's Nursery, Inc., which, according to Exhibit B had a Final 

Rank of 1.5500 in the Southeast Region and 1.2250 in the Northeast Region, was 

within one point of Costa in the Southeast Region, which had a Final Rank of 
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4.4000, or San Felasco in the Northeast Region, which had a Final Rank of 

3.9750; 

1. Whether DeLeon's Bromeliads, Inc., which, according to Exhibit B had a 

Final Rank of 1.9083 in the Central Region, was within one point of Knox, which 

had a Final Rank of 5.5458; 

J. Whether Hart's Plant Nursery, Inc., which, according to Exhibit B had a 

Final Rank of 2.4375 in the Northeast Region and 2.2167 in the Northwest 

Region, was within one point of San Felasco in the Northeast Region, which had a 

Final Rank of 3.9750, or Hackney in the Northwest Region, which had a Final 

Rank of 3.6875; 

k. Whether the Department changed a finding of fact after jurisdiction was 

relinquished from the Division of Administrative Hearings back to the 

Department regarding the qualification of at least six of the eight applicants that 

have now been issued MMTC licenses via the Final Orders and, in particular, 

whether any of the eight were within one point of the final ranking under the 

evaluation process conducted pursuant to .Section 381.986, Florida Statutes 

(2014); 

1. The number of licenses available and awarded pursuant to Section 

381.986(8)9a)2, Florida Statutes; 

m. Whether the Department previously misrepresented the number of 

remaining MMTC licenses available; 
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n. Whether the Department issued these eight MMTC licenses despite 

representing to Del Favero on January 22, 2019, that Del Favero's Application 

was premature because the application period had yet to be opened; 

o. Whether the Department issued these eight MMTC licenses despite failing 

to publish notice to the public that it was going to begin accepting MMTC 

applications; 

p. Whether the Department conducted any comparative review before 

awarding the eight licenses; and 

q. Whether the Department issued these eight MMTC licenses based on 

some criteria other than the applicable statutes and rules that govern MMTC 

licensure. 

CONCISE STATEMENT OF ULTIMATE FACTS, INCLUDING THE SPECIFIC 
FACTS WARRANTING REVERSAL OF THE DEPARTMENT'S ACTION 

41. As a matter of ultimate fact, Del Favero has complied with all of the requirements 

for issuance of a MMTC license and is entitled to licensure by default pursuant to section 

120.60( 1 ), Florida Statutes. 

42. Additional specific facts warranting reversal of the Department's action include, 

but are not limited to, the following: 

a. The eight applicants to whom the Department has now issued MMTC 

licenses are not entitled to MMTC licenses under the applicable rules and statutes 

governing MMTC Iicensure; 

b. The facts and reasons relied upon by the Department in entering these 

Final Orders and issuing these MMTC licenses are not in accordance with the applicable 

statutes or rules that govern MMTC licensure; 
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c. The issuance of these eight MMTC licenses without publishing notice to 

the public that the Department would begin accepting applications directly contradicts the 

Department's previous representation that it would publish notice; 

d. The issuance of these eight MMTC licenses without comparative review 

violates fundamental principles of due process; and 

e. Del Favero is entitled to a MMTC license. 

43. Del Favero reserves the right to assert additional ultimate facts warranting 

reversal of the Department's decision as detennined through the course of discovery. 

SPECIFIC STATUTES AND RULES REQUIRING REVERSAL OF THE 
DEPARTMENT'S ACTION 

44. Specific statutes and rules requiring reversal of the Department's action include 

sections 381.986 and 120.60, Florida Statutes, and Florida Administrative Code Chapter 28-106. 

STATEMENT OF THE RELIEF SOUGHT 

WHEREFORE, Del Favero requests that: 

a. The Department forward this Amended Petition to the Division of Administrative 

Hearings for appointment of an administrative law judge; 

b. The administrative law judge issue a Recommended Order determining that the 

Department's action issuing MMTC licenses to these eight applicants violates the 

applicable statutes and rules governing MMTC Iicensure; 

c. The Department enter a Final Order reversing the Final Orders issued on April 19, 

2019, and rescinding the MMTC licenses issued to the eight applicants; and 

d. Any such other and further relief as may be deemed just and appropriate. 

Respectfully submitted this 22nd day of May, 2019. 
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PARK.ER HUDSON RAINER & DOBBS, LLP 

Florida Bar No. 971200 
Marc Ito 
Florida Bar No. 61463 
Kristen Bond 
Florida Bar No. 118579 
215 South Monroe Street, Suite 750 
Tallahassee Florida 32301 
(850) 681-0191 
sfrazier@phrd.com 
mito@phrd.com 
Kbond@phrd.com 
(Counsel for Louis Del Favero Orchids, Inc.) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 22, 2019, a copy of the foregoing was hand delivered 

to the Agency Clerk, Office of the General Counsel, Florida Department of Health, 2585 

Merchants Row Blvd, Suite 110, Tallahassee, FL 32399, and a copy furnished via e-mail to the 

following: 

CraigD. Varn 
Manson Bolves Donaldson Varn, P.A. 
108 East College A venue 
Tallahassee, Florida 32301 
CVarn@MansonBolves.com 
Counsel for FTG Development, Inc. 

Frank Herrera 
Alana Hoffman 
2001 Broadway Avenue, Suite 560 
Riviera Beach, Florida 33404 
fherrera@hnewmedia.com 
a.hoffinan@hnewmedia.com 
Counsel for DeLeon 's Bromeliads, Inc. 

Brian Accardo 
Manson Bolves Donaldson Varn, P.A. 
515 N. Flagler Drive, Suite 301 
West Palm Beach, Florida 33401 
baccardo@mansonbolves.com 
Counsel for FTG Development, Inc. 

Jonathan S. Robbins 
AkermanLLP 
Las Olas Centre II, Suite 1600 
350 East Las Olas Boulevard 
Fort Lauderdale, Florida 33301-2999 
jonathan.robbin~@akennan.com 
nancy.alessi@akennan.com 
Counsel for Bill's Nursery, Inc. 
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Ari H. Gerstin 
Akerman LLP 
Three Brickell City Centre 
98 Southeast Seventh Street, Suite 1100 
Miami, Florida 33131 
ari.gerstin@akerman.com 
marylin.herrera@akerman.com 
Counsel for Bill's Nursery, Inc. 

Gary V. Perko 
D. Kent Safriet 
Hopping Green & Sams, P.A. 
119 South Monroe Street, Suite 300 
Tallahassee, Florida 32301 
garyp@hgslaw.com 
kents@hgslaw.com 
Counsel for Tree King-Tree Farm, Inc. 

David C. Ashburn, Esquire 
Greenberg Traurig, P.A. 
101 East College A venue 
Tallahassee, Florida 32301 
AshburnD@gtlaw.com 
Counsel for Hart's Plant Nursery, Inc. 

Daniel R. Russell 
William Hall 
Dean Mead 
215 South Monroe Street, Suite 130 
Tallahassee, Florida 32301 
drnssell@deanmead.com 
whall@deanmead.com 
Counsel for Petitioner Dewar Nurseries, Inc. 

Louise R. Wilhite-St. Laurent 
4052 Bald Cypress Way Bin A02 
Tallahassee, FL 32399 
louise.stlaurent@flhealth.gov 
Counsel for Respondent Department of Health 

Devin (Velvel) Freedman 
Bois Schiller Flexner LLP 
100 SE 2nd Street, Suite 2800 
Miami, Florida 3 3131 
vfreedman@bsfllp.com 
nbennond@bsfllp.com 
Counsel for Bill's Nursery, Inc. 

John Lockwood 
Thomas J. Morton 
Devon Nunneley 
The Lockwood Law Firm 
106 East College A venue, Suite 810 
Tallahassee, Florida 32301 
John@lockwoodlawfirm.com 
TJ@lockwoodlawfirm.com 
devon@lockwoodlawfinn.com 
Counsel for Red/and Nursery, Inc. 
Counsel for Spring Oaks Greenhouses, Inc. 

James A. McKee 
Foley & Lardner, LLP 
106 East College A venue, Suite 900 
Tallahassee, Florida 32301-7732 
jmckee@foley.com 
Counsel for Perkins Nursery, Inc. 

Eduardo S. Lombard 
Ratley Law Firm 
301 S. Bronough Street, Suite 200 
Tallahassee, Florida 32301 
Elombard@radeylaw.com 
Counsel for Respondent Department of Health 

Glenn Burhans, Jr. 
Gigi Rollini 
Stearns Weaver Miller Weissler Alhadeff & 
Sitterson, P.A. 
106 E. College Avenue, Suite 700 
Tallahassee, Florida 32301 
gburhans@stearnsweaver.com 
grollini@stearnsweaver.com 
Counsel for East Coast Packers, LLC 
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William N. Spicola 
204 South Monroe Street 
Suite 201 
Tallahassee, FL 32301 
WilliamSpicolaP A@gmail.com 

J. Stephen Menton 
Stephen A. Ecenia 
Tana D. Storey 
Rutledge Ecenia, P.A. 
119 S. Monroe Street, Suite 202 
Tallahassee, FL 32301 
smenton@rutledge-ecenia.com 
steve(a),rutledge-ecenia.com 
tana@rutl edge-ecenia. com 

Karl E. Pearson 
Courtney M. Crossland 
485 N. Keller Road, Suite 401 
Maitland, FL 32751 
kpearson@pdmplaw.com 
ccrossland@pearsonbitman.com 

George T. Levesque 
Gray Robinson, P.A. 
301 S. Bronough Street, Suite 600 
Tallahassee, FL 32301 
George.levesque@gray-robinson.com 

Se~ 
Florida Bar No. 971200 

...., 
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8135144701 -MansonBolves, P.A 

STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY. JNC., DEWAR 
NURSERIES, JNC., TREE KING-1REE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

--.::-,. 
'2:19p.m. 

DOH Case Nos. 
vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

----------------"' 
JOINT SETTLEMENT AGREEMENT 

05-23-2019 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

THIS SEITLEMENT AGREEMENT (the "Agreement") is ~ into this / {p ~y of April, 2019, by and between Petitioner Spring Oaks Greenhouses, Inc. ("'Spring Oaks"), Redland Nursery, Inc. ("Redlandj, Dewar Nurseries, Inc. ("Dewar"), Tree King-Tree Fann, Inc. {"Tree Kingj, Perkins Nursery, Inc. ("Perkins"), Bill's Nursery, Inc. ("Bill's), DeLeon's Bromeliads, Inc. ("DeLeon's), Hart's Plant Nursery, Inc. ("Hart's,,) (individually the "Petitioner" or 
collectively the "Petitioners"), and Respondent, State of Florida Department of Health ("Department" or ''DOH")(each a "Party" and together, the ''Parties"). 

PREMISES 

WHEREAS, Spring Oaks timely :Wed with the Department its application to become a Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Spring Oaks" application along with other applicants in the Central Region; 

WHEREAS, Spring Oaks did not receive the highest score in the Central Region and the Department denied Spring Oaks' application; 

PageloflO 
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8135144701 MansonBolves, P.Jl 

Joint Settlement Agreement 
2018-0172,2018-0173,2018-0174, 
2018-0188,2018-0190,2018-0197, 
2019-0047,2019--0076 

·2:35 p.m. 05-23-2019 

WHEREAS, Redland timely filed with the Department its application to become a Dispensing Organization in the Central and the Southeast Regions of Florida pursuant to section 381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Rcdland's applications along with other applicants in the Central and Southeast Regions; 

WHEREAS, Red1and did not receive the highest score in the Central or Southeast Regions 
and the Department denied Redland's applications; 

WHEREAS, Dewar timely filed with the Department its application to become a Dispensing Organi7.a.tion in the Central Region of Florida pursuant to section 381.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Dewar's application along with other applicants in the Central Region; 

WHEREAS, Dewar did not receive the highest score in the Central Region and the Department denied Dewar's application; 

WHEREAS, Tree King timely filed with the Department its application to become a Dispensing Organiz.ation in the Northwest Region of Florida pursuant to section 381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Tree King's application along with other applicants in the Northwest Region; 

WHEREAS, Tree King did not receive the highest score in the Northwest Region and the Department denied Tree King's application; · 

WHEREAS, Perkins timely filed with the Department its application to become a Dispensing Organization in the Southwest Region of Florida pmsuant to section 381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Perkins' application along with other applicants in the Southwest Region; 

WHEREAS, Perkins did not receive the highest score in the Southwest Region and the Deparbnent denied Perkins' application; 

WHEREAS, Bill's timely filed with the Department its application to become a Dispensing Organization in the Northeast and Southeast Regions of Florida pursuant to section 381.986, Florida Statutes (2015}; 

PageloflO 
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8135144701 MansonBolves, P.Jl, 

Joint Settlement Agreement 
2018-0172, 2018-0173, 2018-0174, 
2018-0188,2018-0190,2018-0197, 
2019-0047,2019-0076 

~: 52 p.m. 05-23-2019 

WHEREAS. the Department reviewed, evaluated, and scored Bill's application along with 
other applicants in the Northeast and Southeast Regions; 

WHEREAS, Bill's did not receive the highest score in the Northeast or Southeast Regions 
and the Department denied Bill's applications; 

WHEREAS, DeLeon's timely filed with the Department its application to become a 
Dispensing Organization in the Central Region of Florida pursuant to section 381.986, Florida 
Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Del.eon's application along 
with other applicants in the Central Region; 

WHEREAS, DeLeon's did not receive the highest score in the Central Region and the 
Department denied DeLeon' s application; 

WHEREAS, Hart's timely filed with the Department its application to become a 
Dispensing Organimtion in the Northeast and Northwest Regions of Florida pursuant to section 
381.986, Florida Statutes (2015); 

WHEREAS, the Department reviewed, evaluated, and scored Hart's application along with 
other applicants in the Northeast and Northwest Regions; 

WHEREAS, Hart's did not receive the highest score in the Northeast or Northwest Region 
and the Department denied Hart's application; 

WHEREAS, the Florida Legislature enacted Senate Bill 8-A ("SB 8-A ") on June 9, 2017, 
to implement Section 29, Article X of the Florida Constitution; 

WHEREAS, SB 8-A amended section 381.986, Florida Statutes, in relevant part. to require 
the Department to issue medical marijuana treatment center licenses to certain applicants who were 
denied a license under the previous statutory scheme; 

WHEREAS, the Governor of Florida signed SB 8-A into law on June 23, 2017; 

WHEREAS, Spring Oaks requested a license pursuant to SB 8-A, which the Department 
denied on July 27, 2018; · 

WHEREAS, on July 30, 2018, Spring Oaks filed a Petition for Fonnal Administrative 
Hearing and Determination Reganling Unadopted Rule (DOAH Case No. 18-4471) challenging: 
(i) the Department"s denial of Spring Oaks' request for a license pursuant to SB 8-A and [n1 the 
Department's alleged reliance on certain statements alleged to be unadopted rules (collectively. the "Spring Oaks Challenge"); 
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,3:09 p.m. 05-23-2019 

WHEREAS. Redland requested a license pursuant to SB 8-A, which the Department 
denied on March 5, 2019; 

WHEREAS, on March 8, 2019, Red.land filed a Petition for Formal Administrative Hearing 
challenging: (i) the Department's denial ofRedland's request for a license pmsuant to SB 8-A and 
(ti) the Department's alleged reliance on certain statements alleged to be unadopted rules 
(collectively, the "Redland Challenge");1 

WHEREAS, Dewar requested a license pursuant to SB 8-A, which the Department denied 
on July 26, 2018; 

WHEREAS. on August 15, 2018, Dewar filed a Petition for Formal Administrative 
Hearing and Administrative Determination Regarding Unadopted Rules (DOAH Case No. 18-
4463) challenging: (i) the Department's denial of Dewar's request for a license pursuant to SB 8-
A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules 
(collectively, the "Dewar Challengett); 

WHEREAS, Tree King requested a license pursuant to SB 8-A, .which the Deparbnent 
denied on July 31, 2018; 

WHEREAS, on August 21, 2018, Tree King filed a Petition for Formal Administrative 
Hearing and Administrative Determination Regarding Unadopted Ru1e {DOAH Case No. I 8-
4472) challenging: (i) the Department's denial of Tree King's request for a license pursuant to SB 
8-A and (ti) the Department's alleged reliance on certain statements alleged to be unadopted rules 
(collectively, the "Tree King Challenge"); · 

WHEREAS, Perkins requested a license pursuant to SB 8-A, which the Department denied 
on July 13, 2018; 

WHEREAS, on August 2, 2018, Perkins filed a Petition for Formal Administrative Hearing 
(DOAH Case No. 18-4473) challenging: (i) the Department's denial of Perkins' request for a 
license pursuant to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged 
to be unadopted rules (collectively, the "Perkins Challengej; 

WHEREAS, Bill's requested a license pursuant to SB 8-A, which the Deparbnent denied 
on July 13, 2018; 

WHEREAS, on August 1, 2018, Bill's filed a Petition for Administrative Hearing (DOAH 
Case No. 18-4474) challenging: (i)theDepartment's denial ofBill'srequestforalicensepmsuant 
to SB 8-A and (ti) the Department's alleged reliance on certain statements alleged to be unadopted rules (collectively, the "Bill's Cballenge"); 

1 The Department has notrefimed the Redland Challenge to the Division-of Administrative Hearings fora case number assignment 
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WHEREAS, DeLeon's requested a license pursuant to SB 8-A; 

,:28 p.m. 05-23-2019 

WHEREAS, on August 31, 2018, Deleon's filed a Petition for Form.al Administrative Hearing (DOAH Case No. 18-4698) challenging: (1) the Department's anticipated denial of DeLeon's request for a license pursuant to SB 8-A and [n") the Depat1ment's alleged reliance on certain statements alleged to be unadopted rules ( collectively, the "DeLeon Cballengej; 

WHEREAS, Hart's requested a license pursuant to SB 8-A, which the Department denied on March 28, 2019; 

WHEREAS, on March 28, 2019, Hart's filed a Petition for Administrative Hearing challenging: {i) the Department's denial of Hart's request for a license pursuant to SB 8-A and (ii) the Department's alleged reliance on certain statements alleged to be unadopted rules (collectively, the "Hart's Challenge");2 

WHEREAS, the Petitioners intend to provide enhanced patient access by locating a percentage of dispensaries within impoverished communities and rural areas that have been adversely affected by extraordinary economic events or natural disasters; 

WHEREAS, the Petitioners intend to impose owner., manager, and employee background screening requirements more stringent than required under existing Florida law; 

WHEREAS, the Petitioners will adopt security and anti-diversion policies that are more stringent than required under existing Florida law, including applying security standards to each dispensary that are compamble to 12 .C.F.R. 326.3 (2018); 

WHEREAS, the Parties desire to resolve the disputes between them and therefore intend to enter into this Agreement to approve the Petitioners to serve as medical marijuana treatment centers under applicable laws; agree that the PetitionetS have a colomble claim alleging that they qualify as medical marijuana treatment centers under section 381.986(8)(a), Florida Statutes (2018); and agree that the Department shall license each of the Petitioners as medical marijuana treatment centers. 

NOW THEREFORE, in consideration of the mutual promises of the Parties, the sufficiency of which is acknowledged, the Parties agree as follows: 

1. The Premises above are hereby incorporated into this Agreement, as if fully set forth herein. 

2. The Parties intend and do hereby agree as follows: 

21be Department has not referred the Hart's Challenge to the Division of Administrative Hearings fur a case number assignment 
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(a) The Petitioners certify via separate affidavit, attached as exhibits herein. to 
the Department that each individually: 

(i) 

[li) 

(ill) 

Meets the requirements under current law to be licensed as a medical 
marijuana treatment center; 

Has the existing infrastructure and technological ability to begin 
cultivating within thirty (30) days after licensure as a medical 
marijuana treatment center; and 

Will ensure that, in addition to the background screening 
requirements imposed by section 381.986, Florida Statutes, no 
owner, manager or employee has an mest awaiting final disposition 
for, has been found guilty ot: regardless of adjudication, or has 
entered a plea of nolo contendere or guilty to an offense which is a 
felony or crime punishable by unprisonment for more than one year 
in this state or any other jurisdiction. 

(b) Within 2 business days of execution of this Agreement, each Petitioner must 
file a voluntarily dismissal with prejudice . of their respective petitions. 
Within ten business days after voluntary wsroissal by all parties, the 
Department will enter a Final Order in the Spring Oaks Challenge, Redland 
Challenge, Dewar Challenge, Tree King Challenge, Perkins Challenge, 
Bill's Challenge, Deleon's Challenge, and Hart's Challenge (collectively 
the ''License Proceedings"): (1) adopting and incorporating this Agreement 
and (2) licensing each of the Petitioners as a medical marijuana treatment 
center. Each Petitioner stipulate to entry of such Final Orders and waives 
any right to appeal such Final Order. The Final Order will be consistent with 
the terms and obligations of this Agreement 

(c) The Parties will each bear their own costs, expenses, and attorneys• fees 
relating in any way with the License Proceedings, any litigation associated 
with those proceedings, and this Agreement. 

(d) Within ten (10) calendar days after the Department licenses the Petitioners 
as medical marijuana treatment centers, each Petitioner will: 

(i) post a $5 million performance bond issued by an authorized surety 
insurance company rated in one of the three highest rating categories 
by a nationally recognized rating service; or 

(il1 provide an irrevocable letter of credit of $5 million payable to the 
Department; or 

(iii) provide $5 million cash to the Department 
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The Parties agree that the failure of any Petitioner to timely post the bond 
or provide a letter of credit will result in the revocation of such Petitioner's 
license. 

(e) Within ten (10) calendar days after the Department licenses each of the 
Petitioners as a medical marijuana treatment center, each Petitioner will 
submit a variance to its filed application in accordance with section 
38l.986(8)(e), Florida Statutes (2018). with a written plan to: 

(i) locate at least 10 percent of dispensing facilities within: (1) zip codes 
that are 50 percent below the state median income level, or (2) rural 
areas of opportunity as defined by section 288.0656(2)(d), Florida 
Statutes (2018), no later than one year after receiving dispensing 
authorization; 

(ii) adopt security standards for each dispensary that are comparable to 
12 C.F.R. 326.3 (2018); 

(iii) counsel all patients on the safe storage of: and non-sharing of 
medical marijuaoa; 

(iv) counsel all patients on taking medical marijuana as instructed. 
including providing patients with definitions of diversion and 
misuse with examples; 

(v) require all cultivation and processing employees to wear pocketless 
coveralls over their clothes while in the: cultivation and processing 
facilities; 

(vi) contract with a third party entity to conduct annual audits of its SOPs 
regen:ling the transfer and tracking of medical marijuana, and to 
report the audit results to the Department within 30 days of each 
audits completion; 

(vii) designate a chief audit officer responsible for anti-diversion 
compliance; 

(viii) allow only authorized employees to order medical marijuana from 
the Petitioner's storage or processing facilities for transfer to the 
dispensing facilities; 

(IX) require at least two dispensing facility employees to receive any 
shipment of medical marijuana from a storage or processing 
facility; 
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,: 16 p.m. 05-23-2019 

(x) conduct monthly physical audits of all medical marijuana 
inventory in each dispensing facility; 

(xi) require dispensing facility employees to inspect product packaging 
for integrity when inventoried and before dispensing; and 

(xii) secure any waste container in a dispensing facility that contains 
usable medical marijuana to prevent tampering. 

(xiii) upon request, promptly provide reasonablf? assistance to law 
enforcement investigations of potential diversion and/ or 
suspicious circumstances involving Petitioner's medical marijuana, 
subject to and without waiving any applicable privilege objections. 

3. Thirty (30) days or less after its licensure as a medical marijuana treatment center, 
each Petitioner.shall request cultivation authorization from the Deparbnent If any Petitioner fails 
to request cultivation authority within 30 days or less of licensure, the Petitioner shall be given 
notice by the Department of a 10 calendar days cure period. After having been provided notice,_ if 
Petitioner does not timely cme its failure to request cultivation authori7.ation, the Department will 
proceed with license revocation procedures. The Petitioners will at all times maintain compliance 
with all applicable Jaws, rules, and regulations. 

4. This Agreement constitutes the entire Agreement between the Parties with regard 
to the License Proceedings and the award of licenses to the Petitioners to become a medical 
marijuana treatment centers. The parties intend that this Agreement be binding and enforceable. 

5. Any action arising from or relating to the Agreement will be litigated exclusively 
in the Leon County, Florida, Circuit Court. The Parties submit to the personal jurisdiction of that 
court; waive any objection to the convenience of that forum; and agree that such court will 
constitute the exclusive and mandatory venue and jurisdiction. The Parties expressly waive any 
right to trial by jury. 

6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party's successors, assigns, Agency head, and administrators, and shall be 
enforceable against them. This Agreement is not assignable or delegable. 

7. This Agreement, including any exhibits, constitutes the entire agreement between 
the Parties concerning all matters that could have been raised in the License Proceedings and 
associated litigation. This Agreement supexsedes any prior discussions, agreements, or 
understandings between the Parties. There are no promises,, representations, or agreements 
between the Parties other than as set forth herein. 

8. The Petitioners understand and agree that their respective di'.smissals with prejudice 
are final and are not affected by possible challenges to this Agreement The Petitioners expressly 
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waive their right to: (1) any proceedings pursuant to chapter 120, Florida Statutes (2018); (2) any 
making of :findiogR of fact and conclusions of law by the Department; and (3) all further and other 
proceedings, whether administrative or judicial. to which the Petitioners may have been or may be 
otherwise entitled any law or rules, relating to the License Proceedings. However, if any person 
files an action or proceeding that attempts to challenge or contest the validity of this Agreement or 
the validity of any final order(s) adopting this Agreement, the Petitioners each must intervene in 
any such proceeding to defend the validity of this Agreement and the final order(s). 

9. This Agreement is and shall be deemed jointly drafted and written by the Parties 
and shall not be construed or interpreted for or against any Party as the author. 

10. The Agreement represents the compromise of disputed claims by and between the 
Parties. Neither the execution nor performance of the Agreement nor any ofits tenns or provisions 
will be deemed a presumption, concession, or admission of any fact, liability, fault, or wrongdoing 
of any kind by any Party relating to license applications, the License Proceedings. or any other 
matter. 

11. The Parties do not intend to and do not create or convey any rights enforceable by 
any third persons not a party to this Agreement 

12. This Agreement shall be in full force and effect upon execution by each of the 
respective Parties' authorized signatories, and effective on the date of the last or final signature. 

13. This Agreement may be executed in counterparts. 

14. No modification or waiver of any provision of this Agreement shall be valid wtless a written amendment to the Agreement is completed and properly executed by the parties. 

15. The Petitioners fully understand that if the facts relating to the Licensure 
Proceedings and this Agreement, including those contained in the Recitals, are later found to be 

. different from the facts they now believe to be true, they expressly accept and assume the risk of 
any differences, regardless of any reason for such differences, and agree that the Agreement will 
remain in effect and not be subject to termination or rescission because of such differences 

16. The terms of the Agreement are divisJ'ble. If any provision, tenn, portion, or 
language of the Agreement contravenes or is rendered unenforceable by any constitution, statute, 
rule, judicial or administrative decision, regulation, or other law, all remaining provisions. ~ 
portions, and language will remain in full force and effect. 

17. The Parties individually represent and warrant that (i) the Parties are represented 
by separate and independent counsel relating to the license applications, the License Proceedings, 
and the Agreement; (ii) the Parties and their respective counsel have reviewed the Agreement and 
all matters contemplated within it; (iii) the Parties have been advised :fully by their respective counsel concerning the Parties' respective rights and duties; and (iv) the Parties are aware that the Agreement releases both known and unknown claims and rights. 
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Title: Owner/Presz· ent / 
Date: '}___tt Ii '.? l 1-

REOLAND NURSERY, INC. 

By:. _________ _ 

Title: Owner/President 
Date: _______ _,;_ __ _ 

TREE KING-TRBB FARM, INC. 

By: _________ _ 

Title: Owner/President 
Date::..-----------

BILL 'S NURSERY, INC. 

By: _________ _ 

Title: Owner/President Date: __________ _ 

HART'S PLANT NURSERY, INC. 
By: _________ _ 

Title: 
Date: __________ _ 

,:53 p.m. 05-23-2019 

FLORIDA DEPARTMENT OF HEALTH 
By: __________ _ 

Title: 
Date: __________ _ 

DEWAR NURSERIES, INC. 

By:. ________ _ 

Title: 
Date: '------------

PERKINS NURSERY, INC. 

By: -----------
Title: 
Date:. __________ _ 

DELEON'S BROMELIADS, INC. 

By: _________ _ 

Title: 
Date: -----------
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SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Date: 

,.,_.,,, 
!:00 p.m. 05-23-2019 

FLORIDA DEPARTMENT OF HEALTH 

By:'----------

Title: 
Date: ------------ -----------

REDLAND NURSERY, JNC. 

By: ~CD--
Title: Owner/President 
Date: lj / I l / I Cf 
TREE KING-TREE FARM, INC. 

By: ------------
Title: Owner/President 
Date: -----------
BILL'S NURSERY, INC. 

By: ------------
Title: Owner/President 
Date: ------------,-
HART'S PLANT NURSERY, INC. 

By: ------------
Title: 
Date: -----------

DEW AR NURSERIES, INC. 

By: -----------
Title: 
Date: __________ _ 

PERKINS NURSERY, INC. 

By: __________ _ 

Title: 
Date: -----------

DELEON'S BROMELIADS, INC. 

By: _________ _ 

Title: 
Date: -----------
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SPRING OAKS GREENHOUSES, INC. 

By: _______ ~---

Title: Owner/President 
Date: ·----------
REDLAND NURSERY. INC. 

B~-----------
Tide:Owner/President 
Date:'-----------

TREE KING-TREE FARM. INC. 

B~-----------
Title: Owner/President 
Date:'------------

BILL'S NURSERY, INC. 

By: _________ _ 

T'rtle: Owner/Pn:sident 
Date: ----------
HART'S PLANT NURSERY, INC. 
By: __________ _ 

Tide: 
Date: -----------

i: 12 p.m. 05-23-2019 21 /64 

FLORIDA DEPARTMENT OF HEALTH 
By: ___________ _ 

Title: 
Date: _________ _ 

DEWAR NURSERIES, INC. 

By: 72=~ ~ 
Title: Az;:;¾A~kJ s~-Lt-, 
Date: A,rt\ "J dPl'l 

PERKINS NURSERY. INC. 

By:. _________ _ 

Title: 
Dat.e: _________ _ 

DELEON'S BROMELIADS, INC. 

By: _________ _ 

Title: Date:. _________ _ 
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their respective coonse1 concerning the Parties' respective rights and duties; and (iv) the Parties 
are aware that the Agreement releases both known and unknown claims and rights. 

SPRING OAKS GREENHOUSES, INC. 

By:, _________ _ 

Title: Owner/President Date:, __________ _ 

REDLAND NURSERY, INC. 

By: _________ _ 

Title:Owner/President Date: __________ _ 

TREE~=ARM,INC. 
By: ~lJs~• 
~ 

Title:Ow~~ 
Date: ~/? 
Bll.L'S NURSERY, INC. 

By:. __________ _ 

Title: Owner/President Dare:. __________ _ 

HART'S PLANT NURSERY, INC. 

By:. __________ _ 

Title: Date:, __________ _ 

FLORIDA DEPARTMENT OF HEALTH 

By:, __________ _ 

Title: 
Date:, _________ _ 

DEW AR NURSERIES, INC. 

By:. __________ _ 

Title: 

Da~'"----------
PERKINS NURSERY, INC. 

By: __________ _ 

Title: Dare: _________ _ 

DELEON'S BROMELIADS, ~C. 
By: __________ _ 

Tide: Date:. _________ _ 
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SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Date: -----------
REDLAND NURSERY, INC. 

By: ------------
Title: Owner/President 
Date: __________ _ 

TREE KING-TREE FARM, INC. 

By: ___________ _ 

Title: Owner/President 
Date: -----------
BILL'S NURSERY, INC .. 

By: ___________ _ 

Title: Owner/President 
Date: -----------
HART'S PLANT NURSERY, INC. 

By: __________ _ 

Title: 
Date: ------------

,.->;· 
·,:28 p.m. 05-23-2019 23 /64 

FLORIDA DEPARTMENT OF HEALTH 

By: __________ _ 

Title: 
Date: -----------

DEWAR NURSERIES, INC. 

By: __________ _ 

Title: 
Date: __________ _ 

C. 

DELEON'S BROMELIADS, INC. 
By: _________ _ 

Title: 
Date: -----------
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SPRING OAKS GREENHOUSES, INC. 

By::.,__ __________ _ 

Title: Owner/President 
Date: __________ _ 

REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: -----------
TREE KING-TREE FARM, INC. 

By: ___________ _ 

Title: Owner/President 
Date: __________ _ 

~-
Title: O•.-.rte1"Pt:esident jcounselj 
Date: 'if n/ 17 

HART'S PLANT NURSERY, INC. 

By: __________ _ 

Title: 

Date:'------------

5:36 p.m. 05-23-2019 24 /64 

FLORIDA DEPARTMENT OF HEALTH 
By: _________ _ 

Title: Date:. __________ _ 

DEWAR NURSERIES, INC. 

By: __________ _ 

Title: 
Date: -----------

PERKINS NURSERY, INC. 
By: __________ _ 

Title: 
Date: -----------

DELEON'S BROMELIADS, INC. 
By: ___________ _ 

Title: 
Date: -----------
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their respective counsel concerning the Parties' respective rights and duties; wtd (iv) the Parties are aware that the Agreement releases both known and unknown claims and rights. 

SPRING OAKS GREENHOUSES, INC. 

By: _________ _ 

Title: Owner/President 
Date: __________ _ 

REDLANDNURSERY, INC. 

By: _________ _ 

Title: Owner/President Date: __________ _ 

TREE KING~TREE FARM, INC. 
By: ___________ _ 

Title: Owner/President 
Date: -----------
BILL'S NURSERY, INC. 
By: __________ _ 

Title: Owner/President 
Date: __________ _ 

HART'S PLANT NURSERY, INC. 

By: __________ _ 

Title: 
Date: __________ _ 

FLORIDA DEPARTMENT OF HEALTH 

By: _________ _ 

Title: 
Date: -----------

DEWAR NURSERIES. INC. 

By: __________ _ 

Title: 
Date: __________ _ 

PERKINS NURSERY, JNC. 
By: ____________ _ 

Title: 
Date: __________ _ 

DELEON'S BROMELIADS, INC. 

By:~()/J~ 
Title: t:'~/)!$r/ ?~ .J'/ dR,t /-
Date: ¥1&/;;,pq 
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SPRING OAKS GREENHOUSES, INC. 
By: __________ _ 

Title: Owner/President 
Date:. ____ __, _____ _ 

REDLA.1'U> NURSERY, INC. 

By: _________ _ 

Title: Owner/President 
Date: -----------
TREE KING-TREE FARM, INC. 

By: __________ _ 

Title: Owner/President 
Date: __________ _ 

BILL'S NURSERY, INC. 

By: __________ _ 

Title: Owner/President 
Date: -----------

HART'S PLANT NURSERY, INC. 

, . .,, 
.~ 'i:52 p.m. 05-23-2019 

FLORIDA DEPARTMENT OF HEALTH 
By: _________ _ 

Title; 
Date: __________ _ 

DEWAR NURSERIES. INC. 

By:. _________ _ 

Title: 
Date: -----------

PERKINS NURSERY, INC. 

By: _________ _ 

Title: 
Date: __________ _ 

DELEON'S BROMEL[ADS, INC. 

By; _________ _ 

Title: 
Date: __________ _ 

By: -?:::;z:::-s=z:-
Title: ;: ,<tJ.-,,V,.f-z; &r-ll_ z___:-; 
Date: Lfpt /11 
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SPRING OAKS GREENHOUSES, INC. 

By: ___________ _ 

Title: Owner/President 
Date: ------------
REDLAND NURSERY, INC. 

By: ___________ _ 

Title: Owner/President 
Date: -----------
TREE KING-TREE FARM, INC. 

By: ___________ _ 

Title: Owner/President 
Date:. ___________ _ 

BILL'S NURSERY, INC. 

By: __________ ____ 

Title:Owner/President 
Date: ------------

HART'S PLANT NURSERY, INC. 

By: ___________ _ 

Title: 
Date: ------------

04 p.m. 05-23-2019 27 /64 

FLO 

Title: 
Date: ----+---,........-------

DEWAR NURSERIES, INC. 

By: ___________ _ 

Title: 
Date: -----------

PERKINS NURSERY, INC. 

By: __________ _ 

Title: 
Date: -----------

DELEON'S BROMELIADS, lNC. 

By:. __________ _ 

Title: 
Date: -----------
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY. INC., DEWAR 
NURSERIES, INC., TREE KING-TREE 
FARM. INC., PERKINS NURSERY, INC., 
Bll,L'S NURSERY, INC., DELEON'S· 
BROMELIADS. INC., and HART'S PLANT . 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

I ---------------

DOH Case Nos. 

AFFIDAVIT OF STANLEY W. BARRIS ON BEHALF OF 
SPRING OAKS GREENHOUSES, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME. the undersigned authority, this day personally appeared Stanley W. 

Harris, who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Spring Oaks Greenhouses, Inc., whose principal office is 

located at 17323 Lake Street. Umatilla, Florida 32784. 

3. I am authorized to submit this affidavit on behalf of Spring Oaks Greenhouses. 

Inc. 

4. On behalf of Spring Oaks Greenhouses, Inc., I hereby certify that Spring Oaks 

Greenhouses, Inc.: 

EXHIBIT 

I i. 
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(i) Meets the requirements under current law to be licensed as a medical 

· marijuana treatment center; 

(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thirty (30) days after licensure as a medical marijuana 

treatment center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found 

guilty of, regardless of adjudication. or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

5. I declare under penalty of perjwy under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this f ~ day of April, 2019. 

STATE OF FLORIDA 

COUNTY OF La~ 

~1,! ,{4,_.;, 
StanleyW. . . 
President 
Spring Oaks Greenhouses,"lnc. 

Sworn to and subscribed before me this I.;>., day of April, 2019, by Stanley W. Harris 
who is personally known to me or providedF/onda S nn· Vq'S L 1C-2Q&e as identification. 

[Print. type. or stamp commissioned. name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPllING ()AKS GRBBNHOUSBS, INC., 
REDLANP NURSBRY, lNC.~DEWAR 
NURSERIES, JNC., TREE KING-TREE 
FARM, TNC., PERKINS NURSERY, INC •• 
BILL"S NURSERY. JNC., DELEON'S 
BROMEUADS, INC .• and HART'S PLANT 
NURSEllY. INC. 

Petitioner. 

vs. 

FLOR.IDA DEPARTMENT OF HEAL TH, 
an uecutivo bnmch qency of 
the State ofFlorida. 

DOH C-.ase Nos. 

I 

AFFIDAVIT OF SEFFR~\' DEMOTr ON BEHALF OF 
REDLAND NURSERY, INC. 

2018..0171 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, dte undersigned authority, this day peraonally appeared Jeffh,y DeMott. 

who by me first being duly sworn and deposed says: 

1. l am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. Tam the President ofRedland 'Nursery, Inc., whose principal office is located at 

1845S S.W. 264* Street. Homestead. Florida 33031, 

3. I am authorized 10 submit this affidavit on behalfofRedland Nursery. Inc. 

4. On behalf ofRedland Nursery. Inc. r hereby certify that Redland Nursery. Inc.: 

(i) Meets the requirements under CUJTenl. law to be licensed as a medical 

marijuana treatment center: 

EXHIBIT 

I 2-

30 /64 

485



8135144701 
~-,· 

MansonBolves, P.A. i:47 p.m. 05-23-2019 

(ii) Has the existins infrastructure and technological ability to begin 

cultivating witllin rhirty (30} days after licensure as a medical marijuana 

treatment center. and 

(iii) Will ensure that, in addition to rhe background screenins requirements 

imposed by section 381. 986. Florida Statutes.. no owner. manager or 

employee has an arrest awaiting final disposition for, has been fi>und 

guilty of, reganiless or adjudication. or has entered a plea of nolo 

eontendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

!i. 1 decJare under penalty of peljury under the Jaws of rhe State of Florida that the 

foresoms is true and-correct. ~ on this "'Z... day of April. 2019 • 

STATE OF FLORIDA 

COUNTY OF°' io...m ~ -.t:r:>de 

. •· .:)-
Jeftrey DeMnu 
Presidem 
Redland Nursery. Jnc. 

Sworn to and subscribed before me this ~day of April, :2019. by Jeffrey DeMolt who is ~~y known to me or provided~\(, f k:kl.""VJ as identification. 

~~ U& a __ n\S -
[Print. type. or stamp commissioned name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC., DEW AR 
NURSERIES, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, JNC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. , 

----------------'' 

DOH Case Nos. 

AFFIDAVIT OF Bn.L DEWAR ON BEHALF OF 
DEWAR NURSERIES, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018..()197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared William E. Dewar, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Dewar Nurseries, Inc., whose principal office is located at 625 

West Keene Road, Apopkas Florida 32703. 

3. I em authorized to submit this Affidavit on behalf of Dewar Nurseries, Inc. 

4. On bebal:f of Dewar Nurseries, Inc .• I hereby certify that Dewar Nurseries. Inc.: 

(i) Meets the requirements under cun:ent law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 

13 
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(ii) Has the existing infrastructure and technological ability to begin cultivating 

within thirty {30) days after licensure as a medical marijuana treatment 

center; and 

{iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986. Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, bas been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

t" foregoing is true and correct. Executed on this I l day of April 2019. 

STATE OF FLORIDA ft.Ci'\ 
COUNTYOFeBaN- Or•.,,.~ 

W~ ~LL.--
William E. Dewar 
President 
Dewar Nurseries, Inc. 

Sworn to and subscribed before m~ this .JJ.! day of April 2019, by William E. Dewar is 
personally known to me or provided _______ __,.... ___ as identification. 

NOTARY PUBLIC 
P0: ul & m Mei ,I!)'. s re j "" 

[Print, type, or stamp commissioned name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, JNC., 
REDLAND NURSERY, INC., DEW AR 
NURSBRIBS, INC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY. INC., 
Bll..VS NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent. 

DOH Case Nos. 

AFFIDAVIT OF SHANNON ROSIER ON BEHALF OF 
TREE KING-DEE FARM, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019..()()47 
2019-0076 

BEFORE ME. the undersigned authority, this day personally appemed Shannon Rosier, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am ccmpetent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President and Chief Executive Officer of Tree King-Tree Farm, Inc •• 

whose principal office is located at 1882 Capital Circle NB, Suite 102, Tallahassee. FL 32308. 

3. · I am authorized to submit this affidavit on behalf of Tree King-Tree Farm, Inc. 

4. On behalf of Tree King-Tree Farm, Inc •• I hereby certify that Tree King-Tree 

Fann,Inc: 

EXHIBIT 

I L/ 
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(i) Meets the requirements under cunent Jaw to be licensed as a medical 

marijuana treatment center; 

(ii) Has the existing infrastrucmm and technological ability to begin 

cultivating within thirty (30) days after licensurc as a medical marijuana 

treatment center; and 

{iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner. manager or 

employee bas an mest awaiting final disposition for, bas been found 

guilty of, :regardless of adjudication, or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime puoishshle 

by imprisonment for mo.re than one year in this state or any other 

jurisdiction. 

S. I declare under penalty of perjury uni the laws of the State of Florida that the 

fmegmDgD ttueand comcL Execukd; :r~~-~ 
STATE OF FLORIDA 

COUNTY OF LEON 

Shannon Rosier 
Chief Executive Officer 
Tree King-Tree Farm. Inc. 

Swom to and subscn'bed before me this 111±!.day of April, 2019. hI Shannon Rosier who 
is personally known to me or provided ft..~ ~2.,u,o-"'l"l:2.•74-'958""is identification. 

NOTARYPUBUC 

[Print, type, or stamp commissioned name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY. INC., DEWAR 
NURSBRlF.S, INC., TREE KINO..TR.EE 
FARM, JNC., PERKJNS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS. JNC., and HARTS PLANT 
NURSERY, INC. . 

Petitioners, 

vs. 

FLORIDA DEPARTMENT OF HEALTii, 
an executive branch agency of 
the State of Florida, 

I -------------

DOHCaseNos. 

AF'FID A VIT OF DANNY PERKINS ON BEHALF OF 
PERKINS NURSERY, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Danny Perkins, 
who by me .tint being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Perldns Nursery, Inc., whose principal office is located at 

251S Case Roat1.. Labelle, FL 33975. 

3. I am authorized to submit this affidavit on behalf of Perkins Nursery, Inc. 

4. On behalf of Perkins Nursery, Inc., I hereby certify that Pedtins Nursery, Inc.: 

(i) Meets the requi~ents under current law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 

j 5. 
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(ii) Has the existing inftastructure and technological ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.9861 Florida Statutes, no owner, manager or 

employee has an arrest awaiting fmal disposition for, has been found guilty 

of, regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this / ;i_..fl-1 day of April. 2019. 

~D P ::::::::=::::::ki ;\?~~ anny er ns 
President 
Perkins Nursery, Inc. 

STATE OF FLORIDA 

COUNTY OF HENDRY 

Sworn to and subscribed before me this p~h day of April, 20 t 9, by DANNY PERKINS 
who is personally known to me. 

[Print, type, or stamp commissioned name 
of notary or clerk.] 

2 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLANDNURSERY, INC., DEWAR 
NURSERIES, INC •• TREE KING~TREE 
FARM, INC., PERKJNS NURSERY, INC., 
BlLL'S NURSERY, INC., DELEON'S 
BROMBLIADS, INC., and HART'S PLANr 
NURSERY, INC. 

Petitioner, 

vs. 

FLORIDA DEPARTMENT OP HEALTH. 
an executive branch agency of 
the State of Florida, 

Respondent. 

---------------' 

DOH Case Nos. 

3 p.m. 05-23-2019 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

AFFIDAVIT OF STEPHEN T. GARRISON ON BEHALF OF 
Bil.L'S NURSERY, INC. 

BEFORE ME, the midersigned authority, this day personally appeared Stephen T. 

GarrlsoJl, who by me fiM being duly swom and deposed says: 

1. I am over eighteen {18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President ofBfil"s Nursery, llro., whose principal office is located at P.O. 

Box 900637, Homestead. FL33090-0637. 

3. I am authorized to submit this affidavit on behalf of Bil's NutSC1Y, Inc. 

,4. On behalf of Bill's Nursery, Inc., I hereby certify that Bill's Nursery. Inc.: 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXl:UBIT 
j (J) 
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(ri) Has the existing infrastructure and technological ability to begin cultivating 

within thirty (30) days after licensmc as a medical marijuana treatment 

center; and 

(iii) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found guilty 

ot: regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an o:ffens~ which is a felony or crime punishable by imprisonment 

for more than one year in this state or any other jurisdiction. 

5. Idcclarcunderpenalty of perjury under the laws of the State ofFlorida that the 

furegnmgj,_and camct -on••=· 
Bill's Nursery, Inc. 

STATB OF FLORIDA 

COUNTY OF DADE 

Sworn to and subscnl>ed before me this JL day of April, 2019, by Stephen T. Ganison 
who is personally known to me or provided ___________ as identification. 

Lt--
NOTARYPUBUC 

ChtJ>t,plw B,lve,,. 
[Print. type. or stamp commissioned name 
of notary or cledc.] 

2 

CHRISTOPHER RIVERA 
Commission II FF 915598 
My CommlS&ion El<piUIS 
September 03, 2019 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, JNC., 
REDLAND NURSERY, INC., DEW AR 
NURSERIES, JNC., TREE KING-TREE 
FARM, INC., PERKINS NURSERY, INC., 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, JNC., and HART'S PLANT 
NURSERY, INC. 

Petitioners, 
DOH Case Nos. 

vs. 

FLORIDA DEPARTMENT OF HEALTH, 
an executive branch agency of 
the State of Florida, 

Respondent 

I ---------------
AFFIDAVIT OF ROBERT DELEON ON BEHALF OF 

;QELEON'S BROMELIADS, INC. 

2018-0172 
2018-0173 
2018-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Robert Deleon, 

who by me f'ust being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

2. I am the President of Deleon's Bromeliads, Inc., whose principal office is located 

at 13745 S. W. 216 Street, Goulds, FL 33170-2401. 

3. I am authorized to submit this affidavit on behalf of Deleon's Bromeliads, Inc. 

4. On behalf of Deleon's Bromeliads, Inc., I hereby certify that Deleon's 

Bromeliads, Inc.: 

EXHIBIT 

I r-J 
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(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center~ 

(ii) Has the existing infrastructure and technological ability to begin 

cultivating within thirty (30) days after Jicensure as a medical marijuana 

treatment center; and 

(iii) Will ensure that. in addition to the background screening requirements 

imposed by section 381.986, Florida Stawtes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found 

guilty of, regardless of adjudication, or has entered a plea of nolo 

contendere or guilty to an offense which is a felony or crime punishable 

by imprisonment for more than one year in this state or any other 

jurisdiction. 

S. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this~ day of April, 2019. 

~~ Robert Deleon 
President 
Deleon's Bromeliads. Inc. 

2 

41 /64 

496



8135144701 MansonBolves, P.A. 

STATE OF FLORIDA 

COUNTYO~ 

lp.m. 05-23-2019 42 /64 

Swom to and subscribed before me this£._ day of April, 2019, by ~ ~. ~leor) who is personally known to me or provided li'."2"~ O;., e,:5 l."Ceo~ as identification. 

ii Nollry~==.k!a ...,"',,...:AR"""~-Y-P_U_B_LI_C _____ _ 
f _. ._ 'i ~ GG2591112 ~ UX,Cee,_ 

UyQlllllll.llJPIIISapl. 18,2022 [hint.type.or stamp commissioned name 
of notary or clerk.] 

3 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

SPRING OAKS GREENHOUSES, INC., 
REDLAND NURSERY, INC •• DEWAR 
NURSERIES, INC., TREE KJNG-TREE 
FARM. INC., PERKINS NURSERY, INC .• 
BILL'S NURSERY, INC., DELEON'S 
BROMELIADS, INC., and HART'S PLANT 
NURSERY, INC. 

Petitioners, 

vs. 

FLORIDA DEPARTMENT OF HEALTH. 
an executive branch agency of 
the State of Florida. 

Respondent 

I ---------------

DOH Case Nos. 

AFFIDA V1T OF MARK DE SOUZA ON BEHALF OF 
BART'S PLANT NURSERY, INC. 

2018-0172 
2018-0173 
20l8-0174 
2018-0188 
2018-0190 
2018-0197 
2019-0047 
2019-0076 

BEFORE ME, the undersigned authority, this day personally appeared Mark De Souza, 

who by me first being duly sworn and deposed says: 

1. I am over eighteen (18) years of age and am competent to testify as to the matters 

contained herein. I have personal knowledge of the matters stated herein. 

Inc.: 

3. I am authorized to submit this affidavit on behalf of Hart's Plant Nursery, Inc. 

4. On behalf of Hart's Plant Nursery, Inc., I hereby certify that Hart's PJant Nursery. 

(i) Meets the requirements under current law to be licensed as a medical 

marijuana treatment center; 

EXHIBIT 

I 1 
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(ii} Has the existing infrastructure and technologioal ability to begin cultivating 

within thirty (30) days after licensure as a medical marijuana treatment 

center, and 

(ill) Will ensure that, in addition to the background screening requirements 

imposed by section 381.986, Florida Statutes, no owner, manager or 

employee has an arrest awaiting final disposition for, has been found guilty 

o( regardless of adjudication, or has entered a plea of nolo contendere or 

guilty to an offense which is a felony or crime punishable by imprisonment 

fur more than one year in this state or any other jurisdiction. 

5. I declare under penalty of perjury under the laws of the State of Florida that the 

foregoing is true and correct. Executed on this {/~day of April. 2019. 

STATE OF FLORIDA 

COUNTY OF LEON 

MarkDe~· 
Hart's Plant Nursery. Inc. 

Sworn to and subscribed before me this _lJ_ day of April, 2019, by (00.(k {L SJu~ 
who is personally known to me or provided ___________ as identification. 

NOTARY PUBLIC 
+\(t;M.S ~ 

[Print, type, or stampmmi 
of notary or clerk.] 

2 
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