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INTRODUCTION 

Del Favero — who was not a party below — seeks to appeal a joint 

settlement and final order of the Department of Health (“DOH”) which resolved 

pending administrative litigation by licensing Bill’s Nursery (and other similarly 

situated applicants) to operate a Medical Marijuana Treatment Center (“MMTC”).  

But this Court lacks subject matter jurisdiction and should dismiss this appeal 

because Del Favero lacks appellate standing under Section 120.68(1) of the 

Administrative Procedure Act (“APA”).  That said, even if the Court were to address 

the merits, the Department’s action is fully consistent with the MMTC statute, the 

APA, the public policy of the state of Florida, and its Constitutional power to license 

MMTCs. 

STATEMENT OF CASE AND FACTS 

I. Statutory and Regulatory Framework 

In 2014, the Florida Legislature enacted the Compassionate Medical 

Cannabis Act to legalize low-THC cannabis for qualified patients.  § 381.986, Fla. 

Stat. (2014). The legislature directed the DOH to license five “Dispensing 

Organizations” (“DOs”) to supply low-THC cannabis.  Id.  Entities desiring to 

become a DO were required to submit the requisite application to the Department by 

July 8, 2015, along with an initial application fee.  Fla. Admin. Code § 64-4.002 

(2015).   
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Bill’s Nursery timely filed applications for DO licenses in the Northeast 

and Southeast regions.  [R.755].  The DOH denied Bill’s Nursery’s applications in 

November 2015 “because it was not the highest scored applicant” in either region.  

[R.756].  It is undisputed that Del Favero never applied for a license under former 

section 381.986.  

In November 2016, Florida voters amended the state constitution to 

legalize high-THC medical marijuana.  See FLA. CONST. art. X, § 29. This 

amendment also created a new type of entity, the Medical Marijuana Treatment 

Center (“MMTC”), which was permitted to produce and sell high-THC cannabis.  

Id.   

In June 2017, the Florida legislature amended § 381.986 to implement 

this constitutional change.  § 381.986, Fla. Stat. (2017) (the “2017 Law”).  This 

amendment created ten brand-new MMTC licenses, with a preference for entities 

that had previously applied for, and been denied, DO licenses under the 2014 Law 

but had been “within one point” of the highest scoring applicant in their region.  

§ 381.986(8)(a)2, Fla. Stat. (2017).  

The Statute also directed the DOH it could “give preference to 

applicants that demonstrate in their applications” that, inter alia, they own facilities 

that were used for citrus processing and will use the facility for the processing of 

marijuana (the “Citrus Preference”).  § 381.986(8)(a)3., Fla. Stat.  By its terms, the 
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Citrus Preference could be applied “[f]or up to two of the licenses issued under 

[§ 381.986(8)(a)2.].”  Id.   

Finally, the amended statute directed the DOH to issue four additional 

MMTC licenses within six months of the state registry reaching 100,000 active 

qualified patients, and four additional MMTC licenses within six months for each 

additional 100,000 active qualified patients.  See § 381.986(a)4., Fla. Stat.   

II. The “One Point” Litigation and Bill’s Administrative Challenge 

In November 2017, Nature’s Way Nursery of Miami challenged the 

DOH’s rules promulgating the 2017 Law’s “within 1-point clause” and the DOH’s 

2017 denial of an MMTC license.  [R.41–42].   

On June 15, 2018, a Florida administrative law judge issued orders 

resolving Nature’s Way’s petition.  Nature’s Way Nursery of Miami, Inc. v. Fla. 

Dep’t of Health, DOAH Case No. 18-0721 (Div. of Admin. Hearings June 15, 2018).  

[R.37].  The ALJ found that the DO point system was fatally flawed because the 

Department’s reviewers did not “score” the DO applications but rather ranked the 

applications in comparison to the others in their region.  [R.52].  On the basis of 

expert and complex mathematical testimony, the ALJ utilized a formula that created 

a range of possible scores for each applicant. [R.190–91].  Th ALJ’s ruling 

effectively re-defined which DO applicants had been “within one point.”  
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On June 21, 2018, Bill’s Nursery submitted a Request for Registration 

to the DOH seeking an MMTC under the “within 1-point clause” of amended 

§ 381.986(8)(2).a, Fla. Stat. (2017).  [R.255–57].  Bill’s Nursery advised the DOH 

it was entitled to one of the newly available MMTC licenses pursuant to the 

reasoning of the ALJ’s orders in the Nature’s Way case.  [Id.].  The DOH denied 

Bill’s Nursery’s request.  [R.8].   

On August 1, 2018, Bill’s filed a Petition for Administrative Hearing 

challenging the DOH’s denial of its request for an MMTC license.  [R.11].  Bill’s 

Nursery’s petition challenged the Department’s conclusion that its final score was 

not within one point of the highest scoring applicant in its region, based on, inter 

alia, the methodology adopted by the ALJ in the prior Nature’s Way proceeding.  

[R.19].   

The Department forwarded Bill’s Nursery’s petition to the Division of 

Administrative Hearings on August 24, 2018, along with four other petitions from 

former DO applicants who were seeking MMTC licensure pursuant to the “one 

point” provision. [R.266].    

III. Del Favero’s Attempted Intervention 

Del Favero moved to intervene in all five cases on August 31, 2018.  

[R.404].  In its motion to intervene Del Favero stated that it has been prepared to file 

a MMTC application “since prior to October 3, 2017.”  [R.413].  Del Favero also 
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noted that the Department had “awarded two licenses to previously denied [DO] 

applicants which allegedly had a final ranking within one point of the highest final 

ranking in its region” pursuant to the MMTC Statute.  [R.406].   

On September 7, 2018, the ALJ assigned to Bill’s Nursery’s case and 

the other “one point” cases issued an order requiring Bill’s Nursery and the other 

petitioners to file a memorandum addressing how many licenses were currently 

available through the MMTC Statute.  [R.452].  Bill’s Nursery and the other 

petitioners filed a joint brief on September 14, but the ALJ never ruled on the issue 

of how many licenses were available.   

Instead, on September 28, 2018, the ALJ issued an order to show cause 

why jurisdiction should not be relinquished to the Department, stating that he was 

“uncertain whether any material facts” were truly in dispute.  [R.625].   

On October 18, 2018, the ALJ relinquished jurisdiction over all of the 

cases to the Department, but not for the reason articulated in the order to show cause.  

[R.731].  Instead, the ALJ noted that portions of the MMTC Statute had been 

declared invalid in a case pending before the Leon County Circuit Court.  [Id.].  

Based on that action, the ALJ relinquished jurisdiction “without prejudice to [any 

party] moving to reopen the case once the injunction is lifted or the constitutionality 

of [the MMTC Statute] is otherwise conclusively resolved.”  [Id.].  At no point did 

Del Favero seek to reopen the cases to have its motions to intervene resolved. 
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IV. The Settlement Agreement and Final Order 

On April 16, 2019, the Department entered into a joint settlement 

agreement with Bill’s Nursery and the other “one point” petitioners that granted 

them each a MMTC license.  [R.754].  This agreement stated that Bill’s Nursery and 

the other petitioners had advanced “a colorable claim alleging that they qualify” for 

MMTC licensure pursuant to the “within one point” provision.  [R.758].  Further, 

each of the petitioners agreed to implement hiring and security protocols beyond 

what was required by the statute, and to locate a percentage of their medical 

marijuana dispensaries in “impoverished communities and rural areas.” [Id.].  Each 

party also agreed to bear its own attorney’s fees and costs.  [R.759].  Pursuant to the 

terms of the Joint Settlement Agreement, Bill’s Nursery filed a voluntary dismissal 

of its action the same day the agreement was entered.  [R.749].   

Accordingly, on April 19, 2019, the Department entered a final order 

dismissing Bill’s Nursery’s petition (“Final Order”).  [R.751].  At the time of the 

Final Order, there were 207,869 active qualified patients on the Department’s patient 

registry.1  Therefore, pursuant to section 381.986(8)(a)4., at that time, the 

 
1 Per the Department’s weekly updates, at the time of the Final Order, there were 207,869 

active qualified patients on the Department’s patient registry. See https://knowthefactsmmj.com/
2018/12/21/2019-ommu-updates.  

The Court is requested to take judicial notice of the document pursuant to section 
90.202(5), Florida Statutes. See Schriver v. Tucker, 42 So. 2d 707, 709 (Fla. 1949). 
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Department was authorized to issue eight licenses in addition to the ten licenses 

mandated by section 381.986(8)(a)2.   

SUMMARY OF ARGUMENT 

This appeal should be dismissed because Del Favero lacks standing to 

bring it.  Under the plain language of Section 120.68(1), Florida Statutes, standing 

to appeal is limited to “parties” who have been “adversely affected” by the final 

agency action at issue.   

As a proposed intervenor, any right Del Favero had to participate in the 

proceedings was lost altogether when the parties decide to settle the case. Moreover, 

the Department’s licensing of Bill’s Nursery did not “adversely affect” Del Favero 

because it can still both obtain an MMTC license under the statute and take 

advantage of whatever benefit the “citrus preference” may provide. Accordingly, 

this Court lacks subject matter jurisdiction and should dismiss this appeal. 

Contrary to Del Favero’s assertions, the MMTC statute, as amended in 

2017, did not require the Department to “comparatively review” pending MMTC 

license applications, much less with hypothetical or late-filed applications like Del 

Favero’s.  Because the statute expressly calls for the issuance of additional MMTC 

licenses as patient registrations increase over time, the Department was not 

confronted with a choice between mutually exclusive applicants when it issued the 
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final order implementing the joint settlement. As such, the “comparative review” 

contemplated in Ashbacker and its progeny was not required or even possible. 

Del Favero’s theories of alleged “APA violation” similarly lack 

support.  Because the ALJ relinquished jurisdiction without holding an evidentiary 

hearing or issuing a recommended order, there were no “findings of fact” for the 

Department to improperly reject, and since Del Favero’s substantial interests were 

not affected it was not entitled to a “point of entry” under the APA.  

Moreover, the Joint Settlement Agreement implemented via the 

Department’s final order does not violate public policy. To the contrary, it furthers 

the legislatively recognized policy of encouraging settlement and benefits the public 

policy by requiring Bill’s Nursery to enhance public access to dispensaries and adopt 

more stringent security measures than would otherwise be required by law.  

In addition to the authority to issue licenses pursuant to section 

381.986(8)(a), Florida Statutes, the Florida Constitution (article X, section 29) 

expressly grants the Department “plenary power to establish statewide medical 

marijuana policy.” Florida Dep’t Health v. Florigrown, LLC, No. 1D18-4471 (Fla. 

1st DCA Aug. 27, 2019). The issuance of the additional licenses fulfills both the 

legislative intent to promptly provide additional licenses as the patient population 

grows as well as the Department’s obligation under the constitution to ensure the 
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“availability and safe use of medical marijuana by qualifying patients.” § 

381.986(8)(a)(4), Fla. Stat. (2017) and Art. X, § 29, Fla. Const. 

Finally, even if this Court were to find that the Department exceeded 

both its statutory and constitutional authority, Del Favero is not entitled to the 

remedy it seeks as Del Favero sat on its rights and did not seek a stay to the issuance 

of the licenses to Bills and the other similarly situated licensees.   

ARGUMENT 

I. Del Favero Lacks Standing To Bring This Appeal 

A. Standard of Review 

This Court reviews questions of standing de novo.  See Davis v. Hinson, 

67 So. 3d 1107, 1110 (Fla. 1st DCA 2011).  Standing to appeal an administrative 

order is governed by statute, which requires the appellant be a “party who is 

adversely affected by the final agency action.” § 120.68(1), Fla. Stat. (emphasis 

added).  

When, as here, the appellant lacks standing, an appellate court lacks 

subject matter jurisdiction to consider the appeal.  See Rogers & Ford Constr. Corp. 

v. Carlandia Corp., 626 So. 2d 1350, 1352 (Fla. 1993).   

B. Del Favero lacks standing because it was not a party below 

Appellate standing is “narrow[er] than the standing to participate at the 

administrative level.”  Melzer v. Fla. Dep’t of Cmty. Affairs, 881 So. 2d 623, 625 

(Fla. 4th DCA 2004); O’Connell v. Fla. Dep’t of Cmty. Affairs,874 So. 2d 673,675 
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(Fla.4th DCA 2004) (“Standing on appeal requires more than standing at the 

administrative level.”).  That is because the “APA’s definition of party recognizes 

the need for a much broader zone of party representation at the administrative level 

than the appellate level.” Legal Envtl. Assistance Found., Inc. v. Clark, 668 So. 2d 

982, 986 (Fla. 1996) (quoting Daniels v. Fla. Parole & Probation Comm’n, 401 So. 

2d 1351,1354 (Fla. 1st DCA 1981)). 

Del Favero asserts that it has standing to bring this appeal under Agrico 

Chem. Co. v. Dep’t of Envtl. Regulation, 406 So.2d 478 (Fla. 2d DCA 1981).  But 

Agrico misses the mark because it only addresses the test for third party standing to 

intervene in an administrative proceeding, not the more stringent requirements for 

appellate standing. 

To have standing for an appeal, however, the appellant must actually 

have been a party below.  “It is a fundamental principle of appellate law that appeal 

jurisdiction is only available to parties,” and that “the Administrative Procedure Act 

only provides for review of agency action by parties.”  Orange Cnty, Fla. v. Game 

& Fresh Water Fish Comm’n, 397 So. 2d 411, 413 (Fla. 5th DCA 1981).  Simply 

put, when “appellant was not a party to the proceedings below, [it] is without 

standing to institute an appeal.”  Norkunas v. State Bldg. Comm’n, 982 So. 2d 1227, 

1228 (Fla. 1st DCA 2008).   
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The APA defines “party” as “[s]pecifically named persons whose 

substantial interests are being determined in the proceeding” or “[a]ny other person 

who . . . is entitled to participate in whole or in part in the proceeding, or whose 

substantial interests will be affected by proposed agency action, and who makes an 

appearance as a party.” § 120.52(13)(a)-(b), Fla. Stat. 

It is undisputed that Del Favero’s motion to intervene was never ruled 

on prior to the joint settlement and final order.  Thus, any right Del Favero might 

have had to participate as an intervenor was “lost altogether” when the parties 

“decided[d] to settle the case.”  Envtl. Confed’n of SW Fla., Inc. v. IMC Phosphates, 

Inc., 857 So. 2d 207, 211 (Fla. 1st DCA 2003).    

This court has consistently dismissed appeals by non-parties — such as 

Del Favero — for lack of standing.  See, e.g., Sierra Club v. Dep’t of Envtl. Prot., 

Case No. 1D08-4881 (Fla. 1st DCA Sept. 9, 2009) (dismissing where appellant 

“failed to secure party status in the agency action below and therefore lacks 

standing”); White v. Fla. Dep’t of Envtl. Prot., 1D18-3282 (Fla. 1st DCA Jan 14, 

2019) (same). 

C. Del Favero lacks standing because it is not adversely affected 

To establish standing to appeal, even parties “must be not only affected, 

but adversely affected by the final agency action.”  O’Connell v. Fla. Dep’t of Cmty. 

Affairs, 874 So. 2d 673, 675 (Fla. 4th DCA 2004).  Appellants that “fail[] to factually 



12 

establish how an adverse ruling harmed their interests” are “not afforded further 

appellate review.”  Martin Cty. Conservation All. v. Martin Cty., 73 So. 3d 856, 858 

(Fla. 1st DCA 2011). 

Del Favero’s claim that it was “adversely affected” and therefore has a 

substantial interest in the proceeding below was based on its belief that the licenses 

issued pursuant to the Settlement Agreement reduced, or eliminated, the citrus 

preferences contemplated by section 381.986(8)(a)3.  However, this is definitively 

not the case. 

As detailed in its Motion to Intervene, Del Favero wants to apply for an 

MMTC license in a future application process, and believes it is entitled to the 

benefit of the so-called “citrus preference” because it purchased a facility that it 

believes complies with the statutory requirement.  Del Favero was concerned the 

Settlement Agreement and Final Order would reduce or eliminate the availability of 

the preference, and that it would therefore not be able to obtain the benefit of the 

preference in a future application process.   

In sum, Del Favero’s alleged harm is that (1) if an application process 

is opened, and (2) if the Department makes available a citrus preference, and (3) if 

Del Favero is entitled to claim that citrus preference, and (4) if Del Favero’s  

application is not disqualified, and (5) if Del Favero’s application is awarded a score 

that entitles it to a license, then (6) it would be entitled to licensure as an MMTC.   
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As an initial matter, even if Del Favero’s claims were accurate, such alleged harm is 

incredibly speculative, and certainly not the type of potential harm that would satisfy 

the Agrico test for standing in administrative proceedings.  More importantly, 

however, Del Favero’s claims are based on a fundamental misconception as to the 

effect of the Settlement Agreement and Final Order.   

Del Favero’s concern is that the Settlement Agreement and Final Order 

awarded licenses pursuant to section 381.986(8)(a)2, and therefore impacted or 

eliminated the Citrus Preference provided by section 381.986(8)(a)3.  However, the 

Settlement Agreement and Final Order do no such thing. Instead, the Settlement 

Agreement recognizes that licenses are awarded pursuant to section 381.986(8)(a). 

The Department has made clear that the licenses issued pursuant to the Settlement 

Agreement were made available by operation of section 381.986(8)(a)4., and did not 

impact the availability of the Citrus Preference. Accordingly, even if Del Favero’s 

claimed substantial interest was not speculative, the Settlement Agreement and Final 

Order do not impact any of the interests claimed by Del Favero, and Del Favero is 

not an adversely affected party. 

Furthermore, Del Favero assertion that it “will suffer an injury in fact” 

simply because the Department’s action “results in one less MMTC license being 

available,” ignores the actual requirements in the statute.  Initial Brief at 21.   
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The Department issued a MMTC license to Bill’s Nursery after it 

claimed entitlement pursuant to the “within one point” qualification of section 

381.986(8)(a)2.a.  Bill’s Nursery was a prior 2015 “applicant whose application was 

reviewed, evaluated, and scored by the department and which was denied a 

dispensing organization license by the department under s.381.986, Florida Statutes 

2014.”  § 381.986(8)(a)2.a.  The statute mandates that applicants meeting that 

criteria, and who scored within one point, receive a license.  Bill’s Nursery made a 

colorable claim that it met that criteria and the Department agreed. 

It is undisputed that Del Favero did not participate in the 2015 

application process and did not file an application for a dispensing organization 

license in Bill’s Nursery’s geographic region or any other region. Instead, Del 

Favero filed an application for a MMTC license in October 2018.   

In short, the issuance of an MMTC license to Bill’s Nursery cannot be 

said to have “affected” Del Favero at all, much less adversely affected it.  For that 

reason, Del Favero lacks standing and this appeal must be dismissed. Martin Cnty. 

Conserv’n All. v. Martin Cnty., 73 So. 3d 856, 857 (Fla. 1st DCA 2011) (“We 

previously dismissed this appeal, holding ‘[t]he appellants have not demonstrated 

that their interests … are ‘adversely affected’ by the challenged order, so as to give 

them standing to appeal.’”).  
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D. Even under Agrico, Del Favero lacks an interest sufficient to 
confer administrative standing  

Because Del Favero lacks appellate standing, this Court should dismiss 

the appeal for lack of subject matter jurisdiction under Section 120.68(1).  However, 

even if the Agrico test for standing was relevant, it would not confer standing on Del 

Favero.   

Under Agrico, proposed intervenors must show that they face an injury-

in-fact sufficiently immediate to entitle them to a hearing and that the injury is the 

type the proceeding was designed to protect.  Agrico, 406 So. 2d at 482.  The first 

prong of this test means that “[t]he injury or threat must be both real and immediate, 

not conjectural or hypothetical.”  S. Broward Hosp. Dist. v. State, 141 So.3d 678, 

681 (Fla. 1st DCA 2014).  Under the second prong, “the statute pursuant to which 

the agency acted” must be designed to protect against the type of injury alleged by 

the proposed intervenor.  Menorah Manor, Inc. v. Agency for Health Care Admin., 

908 So.2d 1100 (Fla. 1st DCA 2005).  Del Favero cannot meet either prong.  

First, Del Favero’s alleged “injury” is neither real nor immediate.  Del 

Favero readily admits it had not even submitted an application when it moved to 

intervene.  [R.413].  Del Favero also concedes that the MMTC application it 

subsequently filed still awaits departmental review.  Initial Brief, at 12 n.6.  With no 

application yet under review, Del Favero cannot establish that it “has sustained or is 

immediately in danger of sustaining some direct injury as a result of the challenged 
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official conduct.”  S. Broward Hosp. Dist., 141 So. 3d at 681. It may yet receive a 

MMTC license.   

Furthermore, and as noted above, Del Favero cannot show a real, 

substantial or immediate injury as nothing in the Joint Settlement Agreement or Final 

Order impacts Del Favero’s ability to claim the Citrus Preference in a future 

application proceeding. And even if it did, this still would not be a “real” or 

“substantial”  injury as the plain language of section 381.986(8)(a)3 does not require 

the Department to provide a citrus preference as part of an application process, but 

rather that the Department shall give the preference “for up to two of the licenses” 

created under section 381.986(8)(a)2. See § 381.986(9)(a).3, Fla. Stat. “Up to two” 

necessarily includes zero, and there remains a question as to whether the provision 

of such a preference is entirely dependent upon the discretion of the Department. 

In fact, even assuming solely for the sake of argument that Del Favero 

is correct, the Final Order awards the licenses under section 381.986(8)(a).2, and it 

is harmed by the Final Order, Del Favero would still not have standing in this appeal 

because its challenge is moot as the Settlement Agreement and Final Order awarded 

licenses to Hart’s and Redland, but Del Favero did not even attempt to intervene in 

either case, and cannot possibly be determined to have standing to maintain an 

appeal of final orders in cases in which they never even attempted to become a party 

below. Accordingly, dismissal of both those appeals is unavoidable, and accepting 
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Del Favero’s argument, the licenses issued to Hart’s and Redlands alone would 

eliminate the two final licenses available under section 381.96(8)(a).2, thereby 

eliminating the Citrus Preference available to Del Favero.  While Del Favero is 

wrong about the effect of those licenses, being right would mean its case was moot.   

Del Favero also fails the second prong of the Agrico test because 

Section 381.986(8)(a)2 is not designed to prevent the alleged injury.  The statute is 

clearly for the benefit of applicants, such as Bill’s Nursery, “whose application was 

reviewed, evaluated, and scored by the department and which was denied a 

dispensing organization license by the department under former s. 381.986, Florida 

Statutes 2014.”  § 381.986(8)(a)2.a.  Unlike Bill’s Nursery, Del Favero never 

submitted a timely application under “former s. 381.986, Florida Statutes 2014” and 

therefore the statute at issue in the final order is not designed to protect any different 

right or “preference” it might assert to a MMTC license.   

II. The Comparative Review Doctrine Does Not Apply 

A. Standard of Review 

Del Favero’s argument that the MMTC statute requires “comparative 

review” is a matter of statutory construction subject to de novo review.  See CBS 

Outdoor v. Fla. Dep’t of Transp., 124 So. 3d 383, 385 (Fla. 1st DCA 2013).  

However, an agency is afforded wide discretion in the interpretation of a statute that 

it administers.  See Murciano v. State, 208 So. 3d 130, 134 (Fla. 3d DCA 2016); 
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Nate/son v. Dep 't of Ins., 454 So. 2d 31, 32 (Fla. 1st DCA 1984).  For that reason, 

the standard of review “over an agency's interpretation of law is that of clearly 

erroneous, meaning the interpretation will be upheld if the agency’s construction 

falls within the permissible range of interpretations.” CBS Outdoor, 124 So. 3d at 

385.   

B. Del Favero is not entitled to comparative review because the 
applications were not mutually exclusive 

Del Favero claims that “under a plain reading of the [MMTC] statute, 

the Department was required to comparatively review all MMTC applications 

submitted under section 381.986(8)(a)2 before awarding licenses.”  Initial Brief, at 

31.  Even if Del Favero was correct, the licenses issued pursuant to the Settlement 

Agreement were made available by section 381.986(8)(a)4., and did not impact Del 

Favero’s ability to file an application in a future application process and seek the 

benefit of the Citrus Preference.  

Del Favero’s argument fails for two more reasons.  First, this Court has 

made clear that agencies must employ comparative review only where 

“simultaneous applications are mutually exclusive and are so regarded by the 

Department. . . .”  Bio-Medical Applications of Ocala, Inc., v. Office of Community 

Medical Facilities, Dep’t of Health & Rehabilitative Servs., 374 So. 2d 88, 89 (Fla. 

1st DCA 1979).  It defined “mutually exclusive” applications as those “proposing to 

satisfy the same limited need.”  Id at 88; see also First Hosp. Corp. of Fla. v. Dep’t 
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of Health & Rehab. Servs., 566 So. 2d 917, 918 (Fla. 1st DCA 1990) (comparative 

review principles are applicable to certificate of need applications which are 

competing for the same fixed pool of established need).  Central to the notion of 

“mutual exclusivity” is a demonstration of how an applicant is aggrieved, or 

substantially prejudiced, by the issuance of a license to another applicant competing 

for the same limited resource.  

Bill’s Nursery and Del Favero do not, however, have pending 

applications which seek licenses from the “same fixed pool.”  First Hosp. Corp. of 

Fla., 566 So. 2d at 918.  Del Favero was barred by statute from seeking a license 

under the “one point” provision of section 381.986(8)(a)2.a., because it did not 

submit an application for a dispensing organization license in 2015.   

At the time Bill’s Nursery initiated the administrative proceeding below 

Del Favero had not ever filed an application for an MMTC license.  Del Favero had 

no application that could have been “comparatively reviewed” with Bill’s Nursery’s.  

And Del Favero fails to explain how a hypothetical application could be 

“comparatively reviewed” with prior applicants or how long the Department was 

required to wait for applications to materialize.  

Del Favero also cannot be entitled to comparative review because its 

application was never pending before the Department.  As Del Favero 

acknowledges, while it attempted to file an application in October 2018, no 
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application period was open and the Department therefore did not accept the 

application.  Initial Brief at 12 n.6.   

Del Favero thus asks this Court to reverse the Final Order entered below 

because the Department granted Bill’s Nursery an MMTC license without 

comparing its request for licensure under section 381.986(8)(a)2.a. to a materially 

different application that Del Favero attempted to submit for the first time several 

months after Bill’s Nursery initiated the below administrative proceeding, and which 

clearly did not meet the requirements of section 381.986(8)(a)2.a.  There is no 

support for such an assertion, and Del Favero’s argument is meritless. 

Finally, Del Favero points to the following language in subparagraph 

8(a)2.c of the MMTC Statute as requiring “comparative review” of its application: 

As soon as practicable, but no later than October 3, 
2017, the department shall license applicants that meet the 
requirements of this section in sufficient numbers to result 
in 10 total licenses issued under this subparagraph, while 
accounting for the number of licenses issued under sub-
subparagraphs a. and b.   

§ 381.986(8)(a)2.c., Fla. Stat. (2018) (emphasis added).  Specifically, Del Favero 

argues that the use of the word “while” in this subparagraph shows that the 

Legislature intended for the Department to comparatively review all MMTC 

applicants at the same time regardless of when they applied or what subsection they 

applied under.  See Initial Brief, at 30-31.  This argument is untenable in the face of 

the undisputed facts and the plain language of the statute.  
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Del Favero had not applied for a license prior to the October 3, 2017 — 

the date referenced in subparagraph (8)(a)2.c — and, therefore, could not have been 

within the class of applicants potentially entitled to one of the “10 total licenses” 

referenced in that subparagraph.  The Department could not “comparatively review” 

the applications submitted under the prior statutory regime with Del Favero’s yet 

non-existent application.  Moreover, Del Favero’s reading of subparagraph 2.c as a 

limitation on the number of licenses available under subparagraph 2.a would render 

meaningless that mandatory directive that the Department “shall license any 

applicant whose application was reviewed, evaluated, and scored by the department 

and which was denied a dispensing organization [and] had a final ranking within one 

point of the highest final ranking in its region under former s. 381.986, Florida 

Statutes 2014.”  § 381.986(8)(a)2.a., Fla. Stat. (2018) (emphasis added).   

As Del Favero points out, section 381.986(8)(a)3 requires that the 

Department give preference to citrus applicants “[f]or up to two of the licenses issued 

under subparagraph 2.”  Id. § 381.986(8)(a)3.   But that preference can only be given 

to an applicant after the mandates of subparagraphs 2.a and 2.b have been satisfied.   

Subparagraph 2.a states that the Department “shall license any 

applicant” that fits the previous applicant criteria.  Id. § 381.986(8)(a)2.a.  Likewise, 

subparagraph 2.b states the Department “shall license one applicant” that meets the 

class action criteria.  Id. § 381.986.(8)(a)2.b.  This means the Department must first 
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account for the number of licenses provided through those subparagraphs before 

issuing any additional licenses.  As a result, the Department must act on prior 

applicants like Bill’s Nursery’s — whose application were reviewed, evaluated, and 

scored by the Department pursuant to former section 381.986 — before it can 

consider a new applicant such as Del Favero under the citrus “preference” or for any 

other reason.    

To read the statute as suggested by Del Favero renders subparagraphs 

2.a. and 2.b. meaningless.  Assuming Bill’s Nursery and the other applicants with 

pending administrative proceedings were able to establish that they were “within one 

point” of the highest ranking in their region, the only way to give meaning to the 

mandatory language in subparagraph (8)(a)2.a is to first account for the number of 

licenses provided to those “one point” applicants and the license available to the 

Pigford class member before issuing additional licenses.      

It is axiomatic that all parts of a statute must be read 
together in order to achieve a consistent whole. Where 
possible, courts must give effect to all statutory provisions 
and construe related statutory provisions in harmony with 
another. 

Forsythe v. Longboat KeyErosion Control District, 604 So. 2d 452, 455 (Fla. 1992). 

The court should decline Del Favor’s invitation to rewrite the statute.  

See Fla. Hosp. v. Agency for Health Care Admin., 823 So. 2d 844, 848 (Fla. 1st DCA 
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2002) (“Courts are not at liberty to add words to statutes that were not placed there 

by the legislature.").   

Other indicators that the applications were not mutually exclusive are 

that eight additional licenses opened up by the time of the Final Order and that the 

“citrus preferences” remain available.  In other words, Del Favero can still obtain a 

license under subsection 381.986(8)(a)3 and can still pursue whatever advantage the 

“citrus preference” may provide.  Indeed, it is doing just that. 

Curiously, while it maintains in this appeal that MMTC licenses must 

be issued via a comparative review process, Del Favero has asserted in a pending 

circuit court case that it is entitled to an MMTC license without such a comparative 

review process being conducted.  Specifically, Del Favero argued in circuit court 

that it was entitled to “licensure by default” because the Department did not deny its 

request for licensure within 90 days of Del Favero submitting an application to the 

Department – notwithstanding the fact that no application process was open when it 

submitted its application.  See Florigrown L.L.C. and Voice of Freedom, Inc. v. 

Florida Dept. of Health, Leon County Case No. 2017-CA-002549 (Louis Del 

Favero’s Motion for Partial Summary Judgment as to Counts III and IV of Louis Del 

Favero’s First Amended Complaint and Incorporated Memorandum of Law, Feb. 

22, 2019, at p. 1-2).  Del Favero thus appears to take the position that no comparative 

review is required when it applies for a license, but one is required when other 
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entities receive licenses, even if Del Favero was not seeking the same licenses at the 

same time. 

III. The Final Order Does Not Violate the APA  

A. Standard of Review 

Whether the Final Order violates the provisions of APA are primarily 

questions of statutory construction.  Matters of statutory construction are reviewed 

de novo.  See CBS Outdoor, 124 So. 3d at 385. 

B. Del Favero’s APA arguments are contradicted by the record and 
unsupported by the law 

The Final Order does not violate the APA, and Del Favero’s argument 

that the ALJ made “findings of fact” in an order to show cause fundamentally 

misconstrues the record.  Likewise, Del Favero’s assertion that the Department was 

required to provide it with a “notice of intent to enter into settlement agreement” 

lacks any basis in the law. 

Del Favero’s claim that the Final Order improperly rejected findings of 

fact is based on a fundamental misreading of an order to show cause entered by the 

ALJ.  Specifically, Del Favero alleges that the ALJ received evidence and made a 

factual finding, supported by competent substantial evidence, that Bill’s Nursery was 

not entitled to receive an MMTC license. The record does not support these 

allegations. Rather, no evidence was actually taken in the administrative proceeding 

below, and no evidentiary hearing was ever conducted, as it remained at an early 



25 

stage when jurisdiction was relinquished to the Department based on the injunction 

entered in the Florigrown case. 

Del Favero’s citation for the purported “findings of fact” made by the 

ALJ are to an “Order to Show Cause Why Jurisdiction Should Not Be Relinquished 

to the Department of Health,” which began by stating “[a]s explained below, the 

undersigned is uncertain whether there are any material facts in dispute in the instant 

case.” [R.625].  More specifically, Del Favero alleges that the subsequent 

explanation that “pursuant to the statutory ‘one point condition’ in section 

381.986(8)(a)2.a., there are no disputed issues of material fact that, if resolved, could 

qualify [Bill’s Nursery] for registration as a medical marijuana treatment center,” 

constitutes a finding of fact. [R.626].  But again, that was in the context of the 

pronouncement that the ALJ was “uncertain whether there are any material facts in 

dispute.”  A declaration of uncertainty about whether facts exist cannot constitute 

“findings of fact” under to the APA. 

As used in the APA, “finding of fact” is a term of art made in reference 

to a “recommended order” issued by an ALJ (or other presiding officer) following 

an evidentiary hearing held pursuant to section 120.57(1).  See § 120.57(1)(k), Fla. 

Stat. (2018).  In this case, the ALJ relinquished jurisdiction without holding an 

evidentiary hearing or issuing any recommended order with “findings of fact” as 

contemplated in Section 120.57.   
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The Department could not have violated the APA in this manner 

because there simply were no “findings of fact” it could have rejected.  Because 

there was no evidence to reweigh or record to reopen, Del Favero’s authorities are 

inapposite.  E.g. Lawnwood Medical Center, Inc. v. Agency for Health Care  

Administration, 678 So. 2d 421, 422 (Fla. 1st DCA 1996) (concerning agency that 

“improperly opened the record after the administrative hearing).  

Del Favero’s naked assertion that the Department was required to 

provide it “notice of its intent to enter into a settlement agreement” similarly lacks 

support.  Parties to administrative proceedings routinely resolve disputes by entering 

into settlement agreements without being subject to any notice requirement.  Del 

Favero cites no support for its claim that notice of entry into a settlement was 

required. 

Finally, Del Favero asserts the Department violated the APA by not 

providing a “point of entry” to contest its action.  But the APA only requires a “point 

of entry” to those whose “substantial interests” are or will be affected by agency 

action.  See Perry v. Dep’t of Children & Families, 220 So. 3d 546, 549-50 (Fla. 3d 

DCA 2017).  This is governed by the two-pronged Agrico test for administrative-

level standing, but as explained above, Del Favero fails to satisfy either prong of 

Agrico because it has suffered no injury and it is not within the zone of interests 

protected under subparagraph (8)(a)2 of the MMTC statute.   
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IV. The Settlement Agreement Does Not Violate Public Policy. 

A. Standard of Review 

The question of whether a settlement agreement is void as against 

public policy is reviewed de novo.  See Catastrophe Servs., Inc. v. Fouche, 145 So. 

3d 151, 154 (Fla. 5th DCA 2014).  But “where a contract is not prohibited under a 

constitutional or statutory provision, or prior judicial decision, it should not be struck 

down on the basis that it violates public policy, unless ‘it be clearly injurious to the 

public good or contravene some established interest of society.’”  Garfinkel v. 

Mager, 57 So.3d 221, 224 (Fla. 5th DCA 2010) (quoting Bituminous Cas. Corp. v. 

Williams, 154 Fla. 191, 17 So.2d 98, 101 (1944)).   

B. The Settlement Furthers Public Policy and Benefits the Public 

Because a settlement agreement is contractual in nature, it is interpreted 

and governed by contact law.  Pinnacle Three Corp. v. EVS Invs., 193 So. 3d 973, 

976 (Fla. 3d DCA 2016).  A court should not strike down a contract, or a portion of 

a contract, on the basis of public policy grounds except in “extreme circumstances.” 

City of Largo v. AHF-Bay Fund, LLC, 215 So. 3d 10, 15 (Fla. 2017).   

Courts . . . should be guided by the rule of extreme 
caution when called upon to declare transactions void as 
contrary to public policy and should refuse to strike down 
contracts involving private relationships on this ground, 
unless it be made clearly to appear that there has been 
some great prejudice to the dominant public interest . . . . 

Id. (internal citations omitted).  
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When determining whether a contract violates 
public policy, it is necessary to carefully balance the 
public interest with the right to freely contract . . . when a 
contract is not prohibited under a constitutional or 
statutory provision, or prior judicial decision, it should not 
be struck down on the ground that it is contrary to public 
policy, except it be clearly injurious to the public good or 
contravene some established interest of society. 

Interstate Fire & Cas. Co. v. Abernathy, 93 So. 3d 352, 358 n.9 (Fla. 1st DCA 2012) 

(internal citations omitted).    

The public policy of the state of Florida is to encourage pre-trial 

settlement.  E.g., Russell v. Shelby Mut. Ins. Co., 128 So. 2d 161, 164 (Fla. 3d DCA 

1961).  This is reflected in the APA itself, which authorizes informal dispositions of 

administrative proceedings by stipulation, agreed settlement, or consent order 

“unless precluded by law.”  See § 120.57(4), Fla. Stat. (2018).  The Florida Supreme 

Court has similarly held that agency settlements should be upheld so long as public 

interest is not threatened.  Abramson v. Fla. Psychological Ass’n, 634 So. 2d 610 

(Fla. 1994).  

In Abramson, two practicing psychologists, following a change in state 

law, no longer met the statutory requirements for Florida licensure.  The Department 

ultimately entered into a settlement that allowed the psychologists to continue to 

maintain licensure under certain conditions.  Id. The Florida Supreme Court 

ultimately upheld the settlement after considering that it had been entered into in 
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good faith, that there was no suggestion of collusion, and that it did not jeopardize 

the health or welfare of the citizens of Florida.  Id. at 612. 

To refuse to uphold the settlement under these 
circumstances would have the effect of discouraging third 
parties from ever trying to settle their controversies with 
the governmental agencies of Florida.  We cannot see how 
the public interest was jeopardized by this settlement, and 
under principles of fundamental fairness, we believe that 
it should be upheld. 

Id.   

This court has found that when evaluating agency settlements, 

Abramson requires consideration of the following factors: (1) whether the agency 

acted in good faith; (2) whether there is evidence of collusion; (3) whether it appears 

that the settlement will jeopardize public health or welfare; and (4) the best interest 

of the people of the state of Florida.  Kruer v. Bd. of Trs. of the Internal Improvement 

Tr. Fund, 647 So. 2d 129, 133 (Fla. 1st DCA 1994). 

Here, Bill’s Nursery filed its petition below requesting formal 

administrative proceedings on the basis that it is entitled to an MMTC license under 

the “within one point” qualification of Section 381.986(8)(a).  [R.18–20].  The 

Petition challenged the Department’s original scoring based upon the Recommended 

Order issued in Nature’s Way Nursery of Miami, Inc. v. Fla. Dep’t of Health, DOAH 

Case No. 18-0721 (Div. of Admin. Hearings June 15, 2018).  [Id.].  As it did in 
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Nature’s Way, the Department ultimately settled in exchange for dismissal of the 

Petition and other promises.  There is nothing to indicate collusion or bad faith.   

Del Favero claims that the Department “all but admits that Bill’s 

Nursery does not qualify” for a MMTC license because the Joint Settlement 

Agreement states that Bill’s Nursery has a “colorable claim.”  But a “colorable” 

claim is one that appears to be “true, valid or right.”  Colorable, BLACK’S LAW 

DICTIONARY (9th ed. 2009).  Far from evidencing bad faith, it shows that the 

Department had reason to settle and thereby avoid the costs and uncertainties of 

litigation.   

The Joint Settlement Agreement also furthers the declared interests of 

the state of Florida.  Section 381.986(8)(a) clarifies that it is designed to “ensure 

reasonable statewide accessibility and availability as necessary for qualified 

patients.”  § 381.986(8)(a), Fla. Stat. (2018).  The issuance of a MMTC license 

promotes that purpose.  Furthermore, the Department obtained several concessions 

that benefit the public.  The Joint Settlement Agreement requires Bill’s Nursery and 

the other licensees to locate a percentage of medical marijuana dispensaries in 

“impoverished communities and rural areas” and to implement increased security 

measures beyond what is required by law. [R.758].   
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For those reasons, the Joint Settlement Agreement furthers the public’s 

interest and accords with the public policy of the state of Florida.  See Abramson, 

634 So. 2d at 612.  Del Favero has not demonstrated any basis to disturb it.    

C. The Settlement Agreement is within the Department’s 
Constitutional Authority to Set Medical Marijuana Policy in the 
State.  

The Settlement Agreement and Final Order not only furthers the 

public interest in accordance with Section 381.986, Florida Statutes, as detailed 

above, it is also consistent with the directives of article X, section 29 of the Florida 

Constitution.   The Department is charged with the constitutional obligation and 

authority to ensure the “availability and safe use of medical marijuana by 

qualifying patients.” Art. X, § 29, Fla. Const.  In approving the constitutional 

amendment, “the people have lodged wide-ranging power and control in the 

Department’s hands” to serve as the “arbiter of medical marijuana policy,” 

regardless of the existence of implementing legislation.  Florida Dep’t Health v. 

Florigrown, LLC No. 1D18-4471 (Fla. 1st DCA Aug. 27, 2019) (holding that the 

amendment is self-executing).  Even if this Court were to find that the 

Department’s policy decision to settle litigation, issue additional licenses,  and 

require the new licensees to move as expeditiously as possible to make product 

available while implementing additional safeguards violates its statutory authority, 
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this policy decision is consistent with the Department’s constitutional obligations 

and well within the Department’s self-executing constitutional authority.   

The addition of eight new MMTCs undoubtedly ensures additional 

“availability” of medical marijuana to the citizens of the state.  Moreover, the 

terms of the Settlement Agreement impose significant security and patient 

safety obligations on the licensees including the obligation to counsel all 

patients on the safe storage and indicated use of medical marijuana. [R.760].  

Certainly, these heightened security and patient safety provisions further the 

“safe use” of medical marijuana.  Accordingly, the effect and terms of the 

Settlement Agreement comport with the intent and plain language of article X, 

section 29, of the Florida Constitution.   

In addition, nothing in the constitutional amendment abrogates the Department’s 

common law and statutory authority to settle litigation disputes as outlined above.  

Abramson v. Fla. Psychological Ass’n, 634 So. 2d 610 (Fla. 1994); § 120.57(4), 

Fla. Stat. (2018). Therefore, the policy decision to enter into a settlement 

agreement awarding additional licenses is well within the Department’s 

constitutional authority and furthers the purpose of article X, section 29, of the 

Florida Constitution. 



33 

V. Del Favero is Not Entitled to the Remedy It Seeks 

Even if Del Favero is determined to have standing, and even if Del 

Favero prevailed on its claims, Del Favero would still not be entitled to the remedy 

it seeks: a decision vacating the Final Order and Settlement Agreement and 

remanding for further proceedings.  Del Favero seeks to have this Court invalidate 

MMTC licenses issued months ago to eight different entities, despite the fact that 

such entities have been required by the Department and the governing statutes to 

expend significant sums of money, and despite the fact that Del Favero sat on any 

rights it may have in this proceeding.  

Del Favero did not move the Department to stay the effect of the Final 

Order, waited 26 days before it filed its notice of appeal, and likewise did not move 

this Court to stay the effect of the Final Order.2   Accordingly, the MMTC licenses 

issued to Bill’s and the other seven similarly situated parties have remained in full 

force and effect since April 19, 2019.  Bill’s Nursery and the other seven similarly 

situated parties were required to expend substantial sums of money to seek 

cultivation authorization as required by Florida Administrative Code Rules, and to 

 
2 As noted previously, Del Favero filed in Leon County Circuit Court an “Emergency Ex 

Parte Motion for Temporary Injunction” in the Florigrown proceeding that included the 
Settlement Agreement as an attachment, and made specific allegations regarding the Settlement 
Agreement.  While Del Favero argues that the Settlement Agreement and Final Order should be 
vacated in this appeal, Del Favero argued in its motion for temporary injunction that the award of 
MMTC licenses would cause irreparable harm.  In other words, once such licenses were awarded 
the awards were final, and could not later be vacated.  Del Favero now takes a contrary position 
in this appeal. 
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build out their facilities to serve Florida patients.  Likewise, each MMTC licensee 

was required “to begin dispensing Derivative Product within 210 days of being 

granted Cultivation Authorization,” which meant the MMTC licensees had to 

immediately begin expending significant sums to build out appropriate processing 

facilities.  Any attempt to vacate the final order at this point would result in 

significant damages to Bill’s Nursery and the other seven similarly situated parties, 

and would not be constitutionally permissible.  

Given the requirements that Bill’s Nursery and the other seven similarly 

situated parties expend funds and make decisions based on their status as MMTC 

license holders, the same principles that govern bid protest appeals should be 

applicable here.  In those cases it is well-settled that once a contract is awarded it 

cannot be disturbed, even if a disappointed bidder prevails on appeal.  See Overstreet 

Paving Co. v. State, Dept. of Transp., 608 So. 2d 851, 854 (Fla. 2d DCA 1992) 

(holding that where a stay had not been entered the court could not undo the award 

of a contract and the appellant “no longer has a meaningful remedy by administrative 

hearing to receive award of this bid.”); see also Miami- Dade Cty Sch. B.d v. J. Ruiz 

Sch. Bus Serv., 874 So. 2d 59 (Fla. 3d DCA 2004).  

Accordingly, a successful protester who cannot receive a contract 

because it has been performed during the litigation is limited to recovering its bid 

preparation costs.  See THE FLORIDA BAR CONTINUING LEGAL EDUCATION FLORIDA 
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ADMINISTRATIVE PRACTICE § 11.6 (2019).  The reasoning is obvious – once a party 

has begun performing on a contract it is entitled to rely on the promises made by the 

agency.  Here, by the same token, it would be unfair for entities that have expended 

significant sums of money at the Department’s direction to be subjected to serious 

harm.  Any ancillary relief under section 120.68(6)(a) cannot affect Bill’s Nursery’s 

MMTC license, though it could certainly include a pronouncement that the Citrus 

Preference made available by section 381.986(8)(a)3. remains available, to the 

extent any dispute could possibly remain on that fact. 

CONCLUSION 

This appeal should be dismissed for lack of subject matter jurisdiction 

because Del Favero lacks appellate standing.  Alternatively, this Court should affirm 

the Department’s final order because it is fully consistent with the APA, the MMTC 

statute, Florida’s Constitution and Florida public policy. 
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